8-14-06 Monday 
Vol. 71 No. 156 Aug. 14, 2006 


United States 
Government 
Printing Office 
SUPERINTENDENT 


OF DOCUMENTS 
Washington, DC 20402 


OFFICIAL BUSINESS 
Penalty for Private Use, $300 


PERIODICALS 


Postage and Fees Paid 
U.S. Government Printing Office 
(ISSN 0097-6326) 


BONNIE COLVIK MAR 
PROQUEST T & 

PO BOX 1346 

ANN ARBOR MI 48106 


ABIL 


RE 
Zo CORD 
3 
| | Y 


| 
| 
| 
| 
| 


8-14-06 
Vol. 71 No. 156 


Pages 46383-46846 


Aug. 14, 2006 

= 2 ps. 

: 1985 : 
| 
| 

| 


Federal Register / Vol. 71, No. 


156 / Monday, August 14, 2006 


The FEDERAL REGISTER (ISSN 0097-6326) is published daily, 
Monday = Friday, except official holidays, by the Office 

of the Federal Register, National Archives and Records 
Administration, Washington, DC 20408, under the Federal Register 
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative 
Committee of the Federal Register (1 CFR Ch. I). The 
Superintendent of Documents, U.S. Government Printing Office, 
Washington, DC 20402 is the exclusive distributor of the official 
edition. Periodicals postage is paid at Washington, DC. 


The FEDERAL REGISTER provides a uniform system for making 
available to the public regulations and legal notices issued by 
Federal agencies. These include Presidential proclamations and 
Executive Orders, Federal agency documents having general 
applicability and legal effect, documents required to be published . 
by act of Congress, and other Federal agency documents of public 
interest. 


Documents are on file for public inspection in the Office of the 
Federal Register the day before they are published, unless the 
-issuing agenc rae earlier filing. For a list of documents 
currently on file for public inspection, see www.archives.gov. 


The seal of the National Archives and Records Administration 
authenticates the Federal Register as the official serial publication 
established under the Federal Register Act. Under 44 U.S.C. 1507, 
the contents of the Federal Register shall be judicially noticed. 


The Federal Register is published in paper and on 24x microfiche. 
It is also available online at no charge as one of the databases 
on GPO Access, a service of the U.S. Government Printing Office. 


The online edition of the Federal Register 
nara, available through GPO Access, is issued under the authority 
of the Administrative Committee of the Federal Register as the 
official legal equivalent of the paper and microfiche editions (44 
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day 

the Federal Register is published and includes both text and 
graphics from Volume 59, Number 1 (January 2, 1994) forward. 


For more information about GPO Access, contact the GPO Access 
User Support Team, call toll free 1-888-293-6498; DC area 202- 
512-1530; fax at 202-512-1262; or via e-mail at gpoaccess@gpo.gov. 
The Support Team is available between 7:00 a.m. and 9:00 p.m. 
Eastern Time, Monday-Friday, except official holidays. 


The annual subscription price for the Federal Register paper 
edition is $749 plus postage, or $808, plus postage, for a combined 
Federal rary er, Federal Register Index and List of CFR Sections 
Affected (LSA) subscription; the microfiche edition of the Federal 
Register including the Federal Register Index and LSA is $165, 
lus postage. Six month subscriptions are available for one-half 
e annual rate. The prevailing postal rates will be applied to 
orders according to the delivery method requested. The price of 
a single copy of the daily Federal Register, including postage, 
is based on the number of pages: $11 for an issue containing 
less than 200 pages; $22 for an issue containing 200 to 400 pages; 
and $33 for an issue ap more than 400 pages. Single issues 
of the microfiche edition may be purchased for $3 per copy, 
including postage. Remit check or money order, made payable 
to the Superintendent of Documents, or charge to your GPO 
Deposit Account, VISA, MasterCard, American Express, or 
Discover. Mail to: New Orders, Superintendent of Documents, P.O. 
Box 371954, Pittsburgh, PA 15250-7954; or call toll free 1-866- 
512-1800, DC area 202-512-1800; or go to the U.S. Government 
Online Bookstore site, see bookstore.gpo.gov. 


There are no restrictions on the republication of material appearing 
in the Federal Register. 


How To Cite This Publication: Use the volume number and the 
page number. Example: 71 FR 12345. 


Postmaster: Send address changes to the Superintendent of 
Documents, Federal Register, U.S. Government Printing Office, 
Washington DC 20402, along with the entire mailing label from 
the last issue received. 


Printed on recycled paper, 


SUBSCRIPTIONS AND COPIES 
PUBLIC 
Subscriptions: 
Paper or fiche 202-512-1800 
Assistance with public subscriptions 202-512-1806 


General online information 
Single copies/back copies: 


202-512-1530; 1-888-293-6498 


Paper or fiche ; 202-512-1800 

Assistance with public single copies 1-866-512-1800 
(Toll-Free) 

FEDERAL AGENCIES 
Subscriptions: 
Paper or fiche 202-741-6005 
Assistance with Federal agency subscriptions 202-741-6005 
FEDERAL REGISTER WORKSHOP 

THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT 

FOR: Any person who uses the Federal Register and Code of 
Federal Regulations. 

WHO: Sponsored by the Office of the Federal Register. 

WHAT: Free public briefings (approximately 3 hours) to present: 

1. The regulatory process, with a focus on the Federal 
Register system and the public’s role in the development 
of regulations. 

2. The relationship between the Federal Register and 
Code of Federal Regulations. Zs 

3. The important elements of typical Federal Register doc- 
uments. 

4. An introduction to the finding aids of the FR/CFR sys- 
tem. 

WHY: To provide the public with access to information nec- 
essary to research Federal agency regulations which di- 
rectly affect them. There will be no discussion of specific 
agency regulations. 

WHEN Tuesday, September 12, 2006 

9:00 a.m.-Noon 

WHERE: Office of the Federal Register ; 
Conference Room, Suite 700 
800 North Capitol Street, NW. 
Washington, DC 20002 

RESERVATIONS: (202) 741-6008 


| 
RECON 
| 
| 
| 
| 
| 


Contents 


Federal Register 
Vol. 71, No. 156 


Monday, August 14, 2006 


Agriculture Department 


. See Farm Service Agency 


See Forest Service 


Alcohol, Tobacco, Firearms, and Explosives Bureau 

NOTICES 

Agency information collection activities; proposals, 
submissions, and approvals, 46510-46514 


Antitrust Division 

NOTICES 

National cooperative research notifications: 
National Glass Association, 46514 


Centers for Medicare & Medicaid Services 

NOTICES 

Agency information collection activities; proposals, 
submissions, and approvals, 46483-46484 


Commerce Department 
See International Trade Administration 
See National Oceanic and Atmospheric Administration 


Consumer Product Safety Commission 
PROPOSED RULES 
Matchbooks, toy rattles, and baby bouncers, walker- 
jumpers, and baby walkers; safety standards; 2006 FY 
systematic regulatory review 
Correction, 46415 


Copyright Office, Library of Congress 
RULES 
Copyright office and procedures: 
Vessel hull designs; registration certificates; correction of 
errors, 46402-46403 


Defense Acquisition Regulations System 
RULES 
Acquisition regulations: 
Contractor personnel authorized to accompany U.S. 
Armed Forces, 46409 
PROPOSED RULES 


Acquisition regulations: 
Export-controlled information and technology, 46434— 
46440 


Defense Department 
See Defense Acquisition Regulations System 


Drug Enforcement Administration 

NOTICES 

Applications, hearings, determinations, etc.: 
Applied Science Labs, 46514-46515 


Education Department 

RULES 

Special education and rehabilitative services: 
Individuals with Disabilities Education Act (IDEA)— 

Children with disabilities programs; sa ate to 
States, 46540-46845 

NOTICES 

Meetings: 
National Mathematics Advisory Panel, 46450-46451 


Employment and Training Administration 

NOTICES 

Adjustment assistance; applications, determinations, etc.: 
American Fast Print Ltd., 46516 
Conflandey, Inc.; correction, 46516 
Convatec; correction, 46516-46517 
Dura Art Stone, Inc.; correction, 46517 
Georgia-Pacific Corp., 46517 
Pilgrim Home & Hearth LLC et al., 46517-46519 
Selco, Inc.; correction, 46519 
Sony Electronics; correction, 46520 
Synertech Health System Solutions; correction, 46520 
Tredegar Film Products, 46520 


Energy Department 

See Energy Efficiency and Renewable Energy Office 

See Energy Information Administration 

See Western Area Power Administration 

NOTICES 

Reports and guidance documents; availability, etc.: 
Projects that employ innovative technologies; loan 

guarantees, 46451-46460 


Energy Efficiency and Renqabte Energy Office 
RULES 
Energy conservation: 
Renewable energy production incentives, 46383-46388 
NOTICES 
Consumer products; energy conservation program: 
Peerless Boilers Heat, LLC; waiver from residential 
furnace and boiler test procedures, 46460-46465 


Energy Information Administration 

NOTICES 

Agency information collection activities; proposals, 
submissions, and approvals, 46466 


Environmental Protection Agency 
RULES 
Air quality implementation plans; approval and 
promulgation; various States: 
South Dakota, 46403-46409 
PROPOSED RULES 
Air quality implementation plans; approval and 
promulgation; various States: 
South Dakota, 46428-46429 
Superfund program: 
National oil and hazardous substances contingency plan 
priorities list, 46429-46432 
NOTICES 
Confidential business information and data transfer, 46470 
Reports and guidance documents; availability, etc.: 
Solid Waste Disposal Act; delivery prohibition grant 
guidelines for States, 46471-46475 
Solid Waste Disposal Act; tribal strategy, 46471 
Toxic and hazardous substances control: 
New chemicals; receipt and status information, 46475-— 
46481 
Water pollution control: 
Clean Water Act— 
Massachusetts; water quality limited segments; list 
decisions, 46481 


| | Ill 


IV Federal Register/Vol. 71, No. 156/Monday, August 14, 2006 /Contents 


Executive Office of the President 
See Management and Budget Office 
See Trade Representative, Office of United States 


Farm Credit Administration 
NOTICES 
Reports and guidance documents; availability, etc.: 
Equal employment opportunity and diversity; policy 
statement, 46481-46483 


Farm Service Agency 
NOTICES 
United States Warehouse Act: 

Warehouse operators; temporary storage for grain, 46446 


Federal Aviation Administration 
RULES 
Airworthiness directives: 
B-N Group Ltd., 46395-46396 
DG Flugzeugbau GmbH, 46393-46395 
Pilatus Aircraft Ltd., 46389-46390 
Turbomeca, 46390-46393 
PROPOSED RULES : 
Airworthiness directives: 
Hartzell Propeller Inc., 46413-46415 


Federal Bureau of Investigation 

NOTICES 

Agency information collection activities; proposals, 
submissions, and approvals, 46515-46516 


Federal Reserve System 
RULES 
Truth in lending (Regulation Z): 
Staff commentary, 46388 
PROPOSED RULES 
Depository institutions; reserve requirements (Regulation 
D): 
Bankers’ banks; exemption from reserve requirements; 
criteria; interpretation, 46411-46412 


NOTICES 
Banks and bank holding companies: 
Formations, acquisitions, and mergers, 46483 


Fish and Wildlife Service 
RULES 


Alaska National Interest Lands Conservation Act; Title VIII — 


implementation (subsistence priority): 
Kenai Peninsula subsistence resource region, 46400- 
46401 
PROPOSED RULES 
Alaska National Interest Lands Conservation Act; Title VIII 
implementation (subsistence priority): 
Kenai Peninsula; fish and wildlife; subsistence taking; 
seasonal adjustments, 46423-46426 
Kenai Peninsula; subsistence resource region, 46427— 
46428 
Nonrural determinations, 46416-46423 
NOTICES 
Endangered and threatened species: 
Incidental take permits— 
Brevard County, FL; Florida scrub-jay, 46504-46505 
Endangered and threatened species permit applications, 
determinations, etc., 46503-46504 
Environmental statements; availability, etc.: 
Incidental take permits— 
Bastrop County, TX; Houston toad and bald eagle, 
46505-46506 


Food and Drug Administration 

NOTICES 

Reports and guidance documents; availability, etc.: 

Donor deferral for transfusion in France since 1980; 
Creutzfeldt-Jakob disease transmission by blood and 
blood products; risk reduction, 46484-46485 

Source plasma containing disease-associated and other 
immunoglobulin G (IgG) antibodies; collection 
program, 46485-46486 


Forest Service 
RULES 
Alaska National Interest Lands Conservation Act; Title VIII 
implementation (subsistence priority): 
Kenai Peninsula subsistence resource region, 46400— 
46401 
PROPOSED RULES 
Alaska National Interest Lands Conservation Act; Title VIII 
implementation (subsistence priority): 
Kenai Peninsula; fish and wildlife; subsistence taking; 
seasonal adjustments, 46423-46426 
Kenai Peninsula; subsistence resource region, 46427— 
46428 
Nonrural determinations, 46416-46423 
NOTICES 
Meetings: 
Resource Advisory Committees— 
Glenn/Colusa County, 46447 
Mendocino County, 46446 


Health and Human Services Department 

See Centers for Medicare & Medicaid Services 

See Food and Drug Administration 

See National Institutes of Health 

See Substance Abuse and Mental Health Services 
Administration 


Interior Department 
See Fish and Wildlife Service 
See Land Management Bureau 


See Minerals Management Service 


Internal Revenue Service. 
PROPOSED RULES 
Income taxes: 
Section 1248 attribution principles 
Correction, 46415-46416 


International Trade Administration 
NOTICES 
Antidumping: 
Circular welded carbon steel pipes and tubes and non- 
alloy steel pipe from— 
Taiwan, 46447-46448 
Welded large diameter line pipe from—. 
Japan, 46448-46449 


Justice Department 

See Alcohol, Tobacco, Firearms, and Explosives Bureau 
See Antitrust Division 

See Drug Enforcement Administration 

See Federal Bureau of Investigation 


Labor Department 
See Employment and Training 


Federal Register/Vol. 71, No. 156/Monday, August 14, 2006 / Contents 


Land Management Bureau 
NOTICES 
Agency information collection activities; proposals, 
submissions, and approvals, 46506-46507 
Meetings: 
Resource Advisory Councils— 
Arizona, 46507-46508 


Library of Congress 
See Copyright Office, Library of Congress 


Management and Budget Office 
NOTICES 
Meetings: 

Acquisition Advisory Panel, 46525 


Minerals Management Service 
RULES 
Outer Continental Shelf; oil, gas, and sulphur operations: 
Spill response requirements for facilities located seaward 
of coast line; change in reference to official title, 
46398-46400 
NOTICES 
Environmental! statements; availability, etc.: 
Arctic Ocean OCS— 
Seismic surveys, 46508 
Gulf of Mexico OCS— 
Oil and gas operations, 46508-46510 


National Credit Union Administration 

NOTICES 

Agency information collection activities; proposals, 
submissions, and approvals, 46520-46521 


National Institutes of Health 
PROPOSED RULES 
Privacy Act; implementation, 46432-46434 
NOTICES 
Agency information collection activities; proposals, 
submissions, and approvals, 46486-46487 
Inventions, Government-owned; availability for licensing, 
46487-46493 : 
Meetings: 
National Heart, Lung, and Blood Institute, 46493-46494 
National Institute of Biomedical Imaging and 
Bioengineering, 46494 
National Institute of Environmental Health Sciences, 
46494-46495 
Organization, functions, and authority delegations: 
Ethics Office et al., 46495 
Patent licenses; non-exclusive, exclusive, or partially 
exclusive: 
Cambridge Antibody Technology, Ltd., 46495-46496 
Sahajanand Medical Technologies Pvt. Ltd., 46496 
Privacy Act; systems of records, 46496-46501 
Senior Executive Service Performance Review Board; 
membership, 46501 


National Oceanic and Atmospheric Administration 
RULES 
Fishery conservation and management: 
Alaska; fisheries of Exclusive Economic Zone— 
Atka mackerel, 46409-46410 
PROPOSED RULES 
Fishery conservation and management: 
Western Pacific fisheries— 
Bottomfish and seamount groundfish, 46441-46445 


Marine mammals: 
North Atlantic right whales; ship collisions reduction; 


speed restrictions implementation, 46440 
NOTICES 


Meetings: 
Pacific Fishery Management Council, 46449-46450 
South Atlantic Fishery Management Council, 46450 


National Science Foundation 
NOTICES 
Antarctica; meteorite collection plans, 46521 
Meetings: 
Ocean Sciences Proposal Review Panel, 46521-46522 


Nuclear Regulatory Commission 
NOTICES 
Reports and guidance documents; availability, etc.: 
Pressurized thermal shock; technical basis; public 
workshop, 46522-46525 


Office of Management and Budget 
See Management and Budget Office 


Office of United States Trade Representative 
See Trade Representative, Office of United States 


Public Debt Bureau 

NOTICES 

Agency information collection activities; proposals, 
submissions, and approvals, 46536-46538 


Securities and Exchange Commission 
NOTICES 
Self-regulatory organizations; proposed rule changes: 
National Association of Securities Dealers, Inc., 46527— 
46534 
NYSE Arca, Ine., 46534-46535 


_ Social Security Administration 


NOTICES 


Social security benefits and supplemental security income: 
Determinations or decisions; administrative review 
requests; additional options, 46535 


State Department 


RULES 


Passports: 


Surcharge on applicable fees, 46396-46398 
NOTICES 


Agency information collection activities; proposals, 
submissions, and approvals, 46535-46536 


Substance Abuse and Mental Health Services 
Administration 


NOTICES 
Federal agency urine drug testing; certified laboratories 
meeting minimum standards, list, 46501-46503 


Trade Representative, Office of United States 
NOTICES 


Reports and guidance documents; availability, etc.: 
Foreign Trade Barriers; National Trade Estimate Report, 
46525-46527 


Transportation Department 
See Federal Aviation Administration 


Treasury Department 
See Internal Revenue Service 


| 

| 

| 

| | 

| 


VI Federal Register/Vol. 71, No 


. 156/ Monday, August 14, 2006 / Contents 


See Public Debt Bureau 
NOTICES 


Agency information collection activities; proposals, 
submissions, and approvals, 46536 


Western Area Power Administration 
NOTICES 
Power rates: 
Navajo Power Marketing Plan, 46467-46470 


Reader Aids 

Consult the Reader Aids section at the end of this issue for 
phone numbers, online resources, finding aids, reminders, 
and notice of recently enacted public laws. 

To subscribe to the Federal Register Table of Contents 
LISTSERV electronic mailing list, go to http:// 


Separate Parts in This Issue 


Part Il 
Education. Department, 46540-46845 


listserv.access.gpo.gov and select Online mailing list 
archives, FEDREGTOC-L, Join or leave the list (or change 
settings); then follow the instructions. 


: 
| 
| 


~ 


Federal Register / Vol. 71, No. 156/Monday, August 14, 2006 / Contents 


CFR PARTS AFFECTED IN THIS ISSUE 
A cumulative list of the parts affected this month can be found in the 
Reader Aids section at the end of this issue. 


10 CFR 
451 


12 CFR 
226.. 


Proposed Rules: 


39 (4 documents) 
46390, 46393, 46395 

Proposed Rules: 

39 

16 CFR 

Proposed Rules: 


Proposed Rules: 
1 (2 documents) 


Proposed Rules: 
242 (3 documents) 46417, 
46423, 46427 


Proposed Rules: 
52. 
300 
45 CFR 

Proposed Rules: 


| Vil 
/ 
4 
14 CFR 
| 22 CFR 
26 CFR 
46416 
30 CFR 
34 CFR 
‘ 36 CFR 
CFR 
. 
40 CFR 
4 
46428 
| 
48 CFR 
i Proposed Rules: 
q 
: 
50 CFR 
Proposed Rules: 
ia 100 (3 documents) .........46416, 2 
46423, 46427 
i] 


F 
| 
| 
q 
| 
q 
| 
t 
| 
| 
F 
ia 
- 


46383 


Rules and Regulations 


Federal Register 
Vol. 71, No. 156 


Monday, August 14, 2006 


This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 


The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 


DEPARTMENT OF ENERGY 


Office of Energy Efficiency and 
Renewable Energy ; 


10 CFR Part 451 
RIN 1904—AB62 


Renewable Energy Production 
Incentives 


AGENCY: Office of Energy Efficiency and 
Renewable Energy, Department of 
Energy. 


ACTION: Final rule. 


SUMMARY: The Department of Energy 
(DOE) Office of Energy Efficiency and 
Renewable Energy is publishing 
amendments to its regulations for the 
Renewable Energy Production 
Incentives (REPI) program to 
incorporate changes made by section 
202 of the Energy Policy Act of 2005 
(EPACT 2005). The REPI program 
provides for production incentive 
payments to owners or operators of 
qualified renewable energy facilities, 
subject to the availability of 
appropriations. The statutory changes in 
these amendments to part 451 relate to 
allocation of available funds between 
owners or operators of two categories of 
qualified facilities, incorporation of. 
additional ownership categories, 


- extension of the eligibility window and 


program termination date, and 
expansion of applicable renewable 
energy technologies. In addition to the 
changes specified by EPACT 2005, this 
final rule modifies the method for 
accrued energy accounting. Other minor 
changes are made to update the 
regulations. 


DATES: This rule is effective on August 
14, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Daniel Beckley, U.S. Department of 
Energy, Office of Renewable Energy and 
Energy Efficiency, EE—2K, 1000 


Independence Avenue, SW.,__. 
Washington, DC 20585, (202) 586-7691. 


SUPPLEMENTARY INFORMATION: 


I. Background 

II. Discussion of Comments 

Effective Date 

IV. Regulatory Review 

V. Approval of the Office of the Secretary 


I. Background 


The Energy Policy Act of 1992, Public 
Law 102-486, established the REPI 
program to encourage production of 
electric energy from facilities owned by 
a State, a political subdivision of a State, 
or a non-profit electric cooperative 
using certain renewable energy 
resources. Subject to availability of 
appropriations, DOE was authorized to 
pay 1.5 cents, adjusted annually for 
inflation, to facility owners or operators 
for each kilowatt-hour of electric energy 
produced by qualified renewable energy 
facilities. As specified in the statute as 
originally enacted, the first energy 
production year was fiscal year 1994 
and a ten-year eligibility window was 
prescribed. Therefore, DOE did not . 
accept applications for the REPI 
program after September 30, 2003. 
Qualified facility owners are eligible for 
payment for ten successive years 
beginning with the first year for which 
an energy payment is made. As a result, 
incentive payments were expected to 
continue through 2013. DOE has 
continued to make incentive payments, 
based on available appropriations, to 
those applicants whose ten successive 
years of participation in the program 
have not expired. 

Section 202 of EPACT 2005, Public 
Law 109-58, modifies the REPI program 
by (a) extending the eligibility window, 
(b) extending the termination date for 
the program, (c) increasing the number 
of renewable energy technologies 
eligible under the program, (d) 
broadening the category of qualified 
owners, and (e) altering the procedure 
for determining payment distributions if 
insufficient funds are appropriated to 
make full incentive payments for all. 
approved applications. On June 26, 
2006, DOE proposed revisions to the 
REPI program regulations at 10 CFR part 
451 to implement the EPACT 2005 
amendments and to revise provisions 
that had become outdated since DOE 
initially implemented the program in 
1995 (71 FR 36225). This final rule 


amends the REPI program regulations as 
proposed with only minor changes. 
DOE included a discussion of each 
proposed amendment in the June 26 
notice of proposed rulemaking (NOPR). 
The most extensive discussion relates to 
implementation of the statutory 60:40 
distribution between the two categories 
of eligible renewable energy facilities 
and the method DOE will use to 
incorporate accrued energy into pro rata 
calculations when insufficient funds are 
appropriated to cover all qualified 
kilowatt-hours. See 71 FR 36227. 


II. Discussion of Comments 


DOE received 6 comments in response 
to the NOPR, summarized as follows. 
One commenter suggested modifications 
to the proposed definition of “ocean.” 
Two utilities currently participating in 
the REPI program objected to certain 
features of the proposed revisions to the 
pro rata calculation method. Two 
national organizations representing 
utility interests broadly endorsed the 
proposed revisions to the program 
regulations. Lastly, a private party 
offered comments in support of 
renewable energy projects, but unrelated 
to the specifics of the proposed rule. 

- In regard to the definition of “‘ocean,” 
DOE proposed a definition because the 
ocean was made an eligible renewable 
energy source by EPACT 2005. DOE 
proposed to define “‘ocean’’ to mean the 
parts of the Atlantic Ocean (including 
the Gulf of Mexico) and the Pacific 
Ocean that are contiguous to the United 
States coastline and from which energy 
may be derived through application of _ 
tides, waves, currents, thermal 
differences, or other means. The 
commenter noted that the term 
“contiguous,” while usually meaning 
adjacent or touching, also has been used 
in certain legal descriptions to refer to 
specific ocean areas and that DOE’s use 
of the term in its definition could create 
confusion. The commenter also 
questioned the use of the term “‘parts” 
as potentially adding further confusion 
and suggested substitution of the term 
“waters.”” DOE agrees with both of these 
comments and has made modifications 
to the definition. Having made these 
changes, DOE has made a corresponding 
change to the location specification in 
the section titled ‘‘What is a Qualified 
Renewable Energy Facility”’ so that it is 
consistent with the revised ocean 
definition. The effect of this latter 
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change is to avoid restricting the 
location of a renewable energy facility to 
the territorial sea (0-12 nautical miles) 
and to allow placement in any part of 
the ocean over which the U.S. claims 
jurisdiction. 

In regard to methods of pro rata 
calculations, DOE proposed to amend 
the provisions dealing with incentive 
payments when there are insufficient 
funds to make payments for all 
qualifying energy. Under both the 
original rule and today’s amended rule, 
the total qualified electrical energy 
consists of (1) the energy produced in 
the most recent year and (2) the accrued 
energy (which is the qualified energy 
produced in all preceding years for 
which payment was not made). To 
conform to EPACT 2005, DOE proposed 
to allocate available funds into two 
categories on a 60:40 basis (as specified 
at 42 U.S.C. 13317(a)(4)(A)) and to 
calculate potential payments initially 
based on the prior year’s energy 
production and, if funds are not 
exhausted, secondarily based on 
accrued energy. 

Two previously qualified utilities 
participating in the same wind project 
disagreed with this modified approach. 
Both commenters stated that (a) existing 
participants should be “grandfathered,” 
i.e., be exempt from the new 60:40 
funding allocation and be paid before 
new entrants assigned to the 60:40 
funding groups, and that (b) accrued 
energy from the former Tier 1 group 
should continue to be assigned status 
second only to prior year produced Tier 
1 energy and therefore have priority 
over the new 40 percent (or former Tier 
2) group. One of the commenters further 
asserted that DOE has no mandate to 
apply the 60:40 funding division 
“retroactively” to participants who 
entered under the original rule and has 
done so on an arbitrary basis. DOE has 
not made the changes recommended by 
these commenters. The EPACT 2005 
amendments to 42 U.S.C. 13317 provide 
that when there is insufficient funding 
to make full incentive payments to all 
qualified participants, DOE must make 
payments to two groups of qualified 
facilities with a 60:40 division of funds. 
The two groups roughly correspond to 
the Tier 1 and Tier 2 categories of 
qualified facilities under the original. 
statute and regulations. EPACT 2005 
does not include any provision that 
allows DOE to continue the program 
under the original regulations—under 
which funding of Tier 1 facilities takes 
precedence over funding of Tier 2 
facilities—for previously qualified 
renewable energy facilities. Although 42 
U.S.C. 13317(4)(B) permits the Secretary 
to alter the 60:40 percentage 


requirements after submitting the 
reasons for the alteration to Congress, 
this provision does not authorize 
grandfathering of previously qualified 
facilities under the original rule or the 
exemption of any group of participants 
from the 60:40 distribution. Thus, DOE 
may not “grandfather” a group of 
recipients that would receive payment 
under the old rule before payment to the 
newly required 60:40 participant groups 
as requested by the commenter. DOE 
further rejects the argument that the 
60:40 division of REP] funds would 
apply retroactively under this rule. This 
final rule will apply prospectively to 
incentive payments made on or after the 
effective date set forth in this notice of 
final rulemaking. 

The issue of accrued energy and its 
status in the payment priority hierarchy 
(point (b) in the summary of 
commenters’ points above) merits 
further discussion. DOE recognizes that 
the effect of EPACT 2005 is to shift 
payout funds from the former Tier 1 
group to the former Tier 2 group. As 
previously explained, DOE’s rule must 
implement the 60:40 distribution 
division. DOE also recognizes, as these 
commenters imply, that the removal of 
accrued energy from equal status with 
energy produced in the prior fiscal year 
has the effect of further reducing the pro 
rata payment that might otherwise be 
received by former Tier 1 recipients. 
The statute (as originally enacted and as 
amended by EPACT 2005) contemplates 
an annual appropriation to support an 
annual payment for annual energy 
production. Although not expressly 
required by statute, DOE created an 
accrued energy account under its 
program regulations because it. 
recognized that unpaid energy could 
result from insufficient appropriations, 
and it viewed payment for accrued 
energy as permissible under the statute. 
DOE continues to provide for payments 
for accrued energy under today’s final 
rule. However, DOE believes that 
making payment for accrued energy 
secondary to annual energy in the 
determination of pro rata payments is 
most consistent with the policy choice 
reflected in the statute as amended by 
EPACT 2005, and is fairer to all eligible 
participants. Consequently, DOE has 
made no changes in the final rule 
regarding accrued energy calculations. 


III. Effective Date 


The Administrative Procedure Act 
(APA) requires that agencies publish a 
rule not less than 30 days before the rule 
will become effective, unless an 
exception from this requirement applies 
(5 U.S.C. 553(d)(3)). Under the APA, 
agencies may bypass this 30-day delay 


for “‘good cause.”’ DOE is invoking the 
“good cause” exception in this instance 
and making these regulations effective 
immediately upon publication. The 
final rule published today updates but 
does not substantially change the 
existing rules for REPI in 10 CFR part 
451, except as required by section 202 
of EPACT 2005. The established REPI 
procedures specify an application 
period of October 1-December 31 (the 


_ first 3 months of the Federal fiscal year) 


for applicants to provide data on REPI 
energy produced during the prior fiscal 
year and to request payment for this 
energy. There are currently applicants 
awaiting payment out of FY06 funds for 
energy produced in FY05. However, 


payment has not yet been made because > 


EPACT 2005 opened the FY06 funding 
to new applicants. The new applicants 
are unable to apply until the final rule 
is published. With a 30-day delay in 
effectiveness, there would be 
insufficient time remaining in FY06 for 
participants to apply for FY06 funds 
and for DOE to process those 
applications. In addition, DOE 
published a NOPR on June 26, 2006, 
that included notice of a possible 
August 31 deadline for applications for 
FY05 payments. Both EPACT 2005 and 
the NOPR have given potential REPI 
participants adequate notice to adjust 
their behavior. Moreover, DOE foresees 
little, if any, harm done by bypassing 
the 30-day delay in effectiveness, and 
only by making the rule effective upon 
publication can DOE fulfill the statute’s 
objective of encouraging the production 
of renewable energy by providing 
incentive funding to the renewable 
energy producers. 


IV. Regulatory Review 
A. Executive Order 12866 


This rule has been determined to not 
be a “‘significant regulatory action” 
under Executive Order 12866, 
“Regulatory Planning and Review,” 58 
FR 51735 (October 4, 1993). 
Accordingly, this action is not subject to 
review under that Executive Order by 
the Office of Information and Regulatory 


Affairs of the Office of Management and ° 


Budget. 


B. National Environmental Policy Act 
DOE has determined that this rule is 


covered under the Categorical Exclusion 


found in the Department’s National 
Environmental Policy Act regulations at 
paragraph A.6 of appendix A to subpart 
D, 10 CFR part 1021, which applies to 
rulemakings that are strictly procedural. 
Accordingly, neither an environmental 
assessment nor an environmental 
impact statement is required. 


| 
| 
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C. Regulatory Flexibility Act 


The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) requires preparation 
of an initial regulatory flexibility 
analysis for any rule that by law must 
be proposed for public comment, unless 
the agency certifies that the rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. As required by 
Executive Order 13272, “Proper 
Consideration of Small Entities in 
Agency Rulemaking,” 67 FR 53461 
(August 16, 2002), DOE published 
procedures and policies on February 19, 
2003, to ensure that the potential 
impacts of its rules on small entities are 
properly considered during the 
rulemaking process (68 FR 7990). DOE 
has made its procedures and policies 
available on the Office of General 
Counsel’s Web site: http:// 
www.gc.doe.gov. 

DOE has reviewed this rule under the 
provisions of the Regulatory Flexibility 
Act and the procedures and policies 
published on February 19, 2003. These 
amendments revise DOE’s regulations 
for its program for making production 
incentive payments to owners or 
operators of qualified renewable energy 
facilities, subject to the availability of 
appropriations. The regulations are 
procedural in nature and affect only 
entities that choose to apply for 
incentive payments under the program. 
The rule’s procedures will not have a 
significant economic impact on any 
class of entities. On the basis of the 
foregoing, DOE certifies that the rule 
does not have a significant economic 
impact on a substantial number of small 
entities. Accordingly, DOE has not 
prepared a regulatory flexibility analysis 
for this rulemaking. DOE’s certification 
and supporting statement of factual 
basis has been provided to the Chief 
Counsel for Advocacy of the Small 
Business Administration pursuant to 5 
U.S.C. 605(b). 


D. Paperwork Reduction Act 


This rule does not impose any new 
collection of information subject to 
review and approval by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act (PRA), 44 
U.S.C. 3501 et seq. 


E. Unfunded Mandates Reform Act of 
1995 


The Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104—4) generally 
requires Federal agencies to examine 
closely the impacts of regulatory actions 
on State, local, and tribal governments. 
Subsection 101(5) of title I of that law 
defines a Federal intergovernmental 


mandate to include any regulation that 
would impose upon State, local, or 
tribal governments an enforceable duty, 
except a condition of Federal assistance 
or a duty arising from participating in a 
voluntary Federal program. Title II of 
that law requires each Federal agency to 
assess the effects of Federal regulatory 
actions on State, local, and tribal 
governments, in the aggregate, or to the 
private sector, other than to the extent 
such actions merely incorporate 
requirements specifically set forth in a 
statute. Section 202 of that title requires 
a Federal agency to perform a detailed 
assessment of the anticipated costs and 
benefits of any rule that includes a 
Federal mandate which may result in 
costs to State, local, or tribal 
governments, or to the private sector, of 
$100 million or more. Section 204 of 


’ that title requires each agency that 


proposes a rule containing a significant 
Federal intergovernmental mandate to 
develop an effective process for 
obtaining meaningful and timely input 
from elected officers of State, local, and 
tribal governments. 

This rule does not impose a Federal 
mandate on State, local or tribal 
governments. The rule does not result in 
the expenditure by State, local, and 
tribal governments in the aggregate, or 
by the private sector, of $100 million or 
more in any one year. Accordingly, no 
assessment or analysis is required under 
the Unfunded Mandates Reform Act of 
1995. 


F. Treasury and General Government 
Appropriations Act, 1999 


Section 654 of the Treasury and 
General Government Appropriations 


- Act, 1999 (Pub. L. 105-277) requires 


Federal agencies to issue a Family 
Policymaking Assessment for any 
proposed rule that may affect family 
well being. The proposed rule would 
not have any impact on the autonomy 
or integrity of the family as an 
institution. Accordingly, DOE has 
concluded that it is not necessary to 
prepare a Family Policymaking 
Assessment. 


G. Executive Order 13132 


Executive Order 13132, ‘‘Federalism,” 
64 FR 43255 (August 4, 1999) imposes 
certain requirements on agencies 
formulating and implementing policies 
or regulations that preempt State law or 
that have federalism implications. 


- Agencies are required to examine the 


constitutional and statutory authority 


supporting any action that would limit 


the policymaking discretion of the 
States and carefully assess the necessity 
for such actions. DOE has examined this 
rule and has determined that it would 


not preempt State law and would not 
have a substantial direct effect on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 


- responsibilities among the various 


levels of government. No further action 
is required by Executive Order 13132. 


H. Executive Order 12988 


With respect to the review of existing 
regulations and the promulgation of 
new regulations, section 3(a) of 
Executive Order 12948, ‘Civil Justice 
Reform,” 61 FR 4729 (February 7, 1996), 
imposes on Executive agencies the 
general duty to adhere to the following 
requirements: (1) Eliminate drafting 
errors and ambiguity; (2) write 
regulations to minimize litigation; and 
(3) provide a clear legal standard for 
affected conduct rather than a general 
standard and promote simplification 
and burden reduction. With regard to 
the review required by section 3(a), 
section 3(b) of Executive Order 12988 
specifically requires that Executive 
agencies make every reasonable effort to 
ensure that the regulation: (1) Clearly 
specifies the preemptive effect, if any; 
(2) clearly specifies any effect on 
existing Federal law or regulation; (3) 
provides a clear legal standard for 
affected conduct, while promoting 
simplification and burden reduction; (4) 
specifies the retroactive effect, if any; (5) 
adequately defines key terms; and (6) 
addresses other important issues 
affecting clarity and general 
draftsmanship under any guidelines 
issued by the Attorney General. Section 
3(c) of Executive Order 12988 requires 
Executive agencies to review regulations 
in light of applicable standards in 
section 3(a) and section 3(b) to 
determine whether they are met or it is 
unreasonable to meet one or more of 
them. DOE has completed the required 
review and determined that, to the 
extent permitted by law, the rule meets 
the relevant standards of Executive 
Order 12988. 


I. Treasury and General Government 
Appropriations Act, 2001 


The Treasury and General 
Government Appropriations Act, 2001 
(44 U.S.C. 3516 note) provides for 
agencies to review most disseminations 
of information to the public under 
guidelines established by each agency 
pursuant to general guidelines issued by 
OMB. 

OMB’s guidelines were published at 
67 FR 8452 (February 22, 2002), and 
DOE’s guidelines were published at 67 
FR 62446 (October 7, 2002). DOE has 
reviewed this rule under the OMB and 
DOE guidelines and has concluded that 


46386 


Federal Register/Vol. 71, No. 156/Monday, August 14, 2006/Rules and Regulations 


it is consistent with applicable policies 
in those guidelines. 


J. Executive Order 13211 


Executive Order 13211, “Actions: 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use,” 66 FR 28355 (May 
22, 2001), requires Federal agencies to 
prepare and submit to the OMB, a 
Statement of Energy Effects for any 
proposed significant energy action. A 
“significant energy action” is defined as 
any action by an agency that 
promulgated or is expected to lead to 
promulgation of a final rule, and that: 
(1) Is a significant regulatory action 
under Executive Order 12866, or any 
successor order; and (2) is likely to have 
a significant edverse effect on the 
supply, distribution, or use of energy, or 
(3) is designated by the Administrator of 
the Office of Information and Regulatory 
Affairs (OIRA), as a significant energy 
action. For any proposed significant 
energy action, the agency must give a 
detailed statement of any adverse effects 
on energy supply, distribution, or use 
should the proposal be implemented, 
and of reasonable alternatives to the 
action and their expected benefits on 
energy supply, distribution, and use. 
Today’s regulatory action would not 
have a significant adverse effect on the ~ 
supply, distribution, or use of energy 
and is therefore not a significant energy 
action. Accordingly, DOE has not 
prepared a Statement of Energy Effects. 


K. Congressional Notification 


As required by 5 U.S.C. 801, DOE will 
submit to Gongress a report regarding 
the issuance of today’s final rule prior 
to the effective date set forth at the 
outset of this rulemaking. The report 
will state that it has been determined 
that the rule is not a “major rule”’ as 
- defined by 5 U.S.C. 801(2). 


V. Approval of the Office of the 
Secretary 


The Secretary of Energy has approved 
publication of today’s final rule. 


List of Subjects in 10 CFR Part 451 


Electric utilities, Energy, Power 
sources, Renewable energy. 

Issued in Washington, DC, on August 8, 
2006. 
Alexander A. Karsner, 


Assistant Secretary, Energy Efficiency and 
Renewable Energy. 


@ For the reasons set forth in the 
preamble, part 451 of title 10, chapter II 
of the Code of Federal Regulations, is 
amended as follows: 


PART 451—RENEWABLE ENERGY 
PRODUCTION INCENTIVES 


@ 1. The authority citation for part 451 
is revised to read as follows: 


Authority: 42 U.S.C. 7101, et seq.; 42 
U.S.C. 13317. 


@ 2. Section 451.1(a) is revised to read 
as follows: 


§ 451.1 Purpose and scope. 

(a) The provisions of this part cover 
the policies and procedures applicable 
to the determinations by the Department 
of Energy (DOE) to make incentive 
payments, under the authority of 42 
U.S.C. 13317, for electric energy 
generated and sold by a qualified 
renewable energy facility owned by a 
State or political subdivision thereof; a 
not-for-profit electric cooperative; a 
public utility described in section 115 of 
the Internal Revenue Code of 1986; an 
Indian tribal government or subdivision 
thereof; or a Native corporation. 


* * * * * 


@ 3. Section 451.2 is amended by: 
@ a. Adding in alphabetical order 
definitions of “Biomass,” “Date of first . 
use,” “Indian tribal government,” 
‘Native corporation,” “Not-for-profit 
electrical cooperative,’ and “‘Ocean”’. 
b. Revising the definitions of ‘Closed 
loop biomass,” ‘‘Deciding Official,” 
“Renewable energy source” and ‘‘State.” 
mc. Removing the definition of 
“Nonprofit electrical cooperative.” 

The revisions and additions read as 
follows: 


§ 451.2 Definitions. 


* * * * * 


Biomass means biologically generated 
energy sources such as heat derived 
from combustion of plant matter, or 
from combustion of gases or liquids 
derived from plant matter, animal 
wastes, or sewage, or from combustion 
of gases derived from landfills, or 
hydrogen derived from these same 
sources. 

Closed-loop biomass means any 
organic material from a plant which is 
planted exclusively for purposes of 
being used at a qualified renewable 
energy facility to generate electricity. 

Date of first use means, at the option 
of the facility owner, the date of the first 
kilowatt-hour sale, the date of 
completion of facility equipment 
testing, or the date when all approved 


_ permits required for facility 


construction are received. 

Deciding Official means the Manager 
of the Golden Field Office of the 
Department of Energy (or any DOE 
official to whom the authority of the 
Manager of the Golden Field Office may 


be redelegated by the Secretary of | 


Energy). 
* * * * * 

Indian tribal government means the 
governing body of an Indian tribe as 
defined in section 4 of the Indian Self- 
Determination and Education 
Assistance Act (25 U.S.C. 450b). 

Native corporation has the meaning 
set forth in the Alaska Native Claims 
Settlement Act (25 U.S.C. 1602). 

* * * * * 

Not-for-profit electrical cooperative — 
means a cooperative association that is 
legally obligated to operate on a not-for- 
prefit basis and is organized under the 
laws of any State for the purpose of 
providing electric service to its 
members. 

Ocean means the waters of the 
Atlantic Ocean (including the Gulf of 
Mexico) and the Pacific Ocean within 
the jurisdiction of the United States 
from which energy may be derived 
through application of tides, waves, 
currents, thermal differences, or other 
means. 

* * * * * 


Renewable energy source means solar 
heat, solar light, wind, ocean, 
geothermal heat, and biomass, except 
or— 
(1) Heat from the burning of 
municipal solid waste; or 
(2) Heat from a dry steam geothermal 
reservoir which— 
(i) Has no mobile liquid in its natural 
state; 
_ (ii) Is a fluid composed of at least 95 
percent water vapor; and 
(iii) Has an enthalpy for the total 
produced fluid greater than or equal to 
2.791 megajoules per kilogram (1200 
British thermal units per pound). 
State means the District of Columbia, 
Puerto Rico, and any of the States, 
Commonwealths, territories, and 
possessions of the United States. 
m 4. Section 451.4 is amended by: 
@ a. Revising paragraphs (a)(2) and (a)(3) 
and adding new paragraphs (a)(4) and 
(a)(5). 
@ b. Revising paragraph (e). 
w c. Adding the word “ocean’”’ after the 
word “wind” in paragraphs (f)(1) and 
(f)(2). 
w d. Adding the words “orin U.S. - | 


jurisdictional waters” after the word 
“State” in paragraph 
The revisions and additions read as 


follows: 

§ 451.4 What is a qualified renewable q 

energy facility. | 

* * * 


(2) A public utility described in 
section 115 of the Internal Revenue 
Code of 1986; 


| 

| 
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(3) A not-for-profit electrical 
cooperative; 

(4) An Indian tribal government or 
subdivision thereof; or 

(5) A Native corporation. 


* * * * * 


(e) Time of first use. The date of the 
first use of a newly constructed 
renewable energy facility, or a facility 
covered by paragraph (f) of this section, 
must occur during the inclusive period 
beginning October 1, 1993, and ending 
‘on September 30, 2016. For facilities 
whose date of first use occurred in the 
period October 1, 2003, through 
September 30, 2004, the time of first use 
shall be deemed to be October 1, 2004. 


* * * * * 


@ 5. Section 451.5 is amended by 


revising paragraphs (b)(1) and oe) to 
read as follows: 


§ 451.5 Where and when to apply. 
? * * * * * 
(b) 


(1) An application for an incentive 
payment for electric-energy generated 
and sold in a fiscal year must be filed 
during the first quarter (October 1 
through December 31) of the next fiscal 
year, except as provided in paragraph 
(b)(2) of this section. 

(2) For facilities whose date of first 
use occurred in the period October 1, 
2003, through September 30, 2005, 
applications for incentive payments for 
electric energy generated and sold in 
fiscal year 2005 must be filed by August 
31, 2006. 


* * * * * 


§451.6 [Amended] 


m 6. Section 451.6 is amended by adding 
the word “‘consecutive”’ before the 
words ‘“‘fiscal years” in the first 
sentence, and in the last sentence, by 
removing the date ‘‘2013” and adding in 
its place the date “2026”. 
mw 7. Section 451.8 is amended by: 
m@ a. Removing the comma after the word 
“owner,” where it is first used in 
paragraph (a). 
w b. Removing paragraph (h) and 
redesignating (i) as paragraph (h). 
w c. Revising redesignated paragraph 
(h). 
w d. Adding a new paragraph (i). 
w e. Revising paragraph (j). 
w f. Removing the word “nonprofit” and 
adding in its place the term “not-for- 
profit” in paragraph (m). 

The revisions and additions read as © 
follows: 


§451.8 Application content requirements. 
* * * * * 


(h) The total amount of electric energy 
for which payment is requested, 


including the net electric energy 
generated in the prior fiscal year, as 
determined according to paragraph (f) or 
(g) of this section; 

(i) Copies of permit authorizations if 
the date of first use is based on permit 
approvals and this is the initial 
application; 

j) Instructions for payment by 
funds transfer; 
* * * * * 


w 8. Section 451.9 is amended by 
revising paragraphs (c), (d), and (e) to 
read as follows: 


§451.9 Procedures for processing 
applications. 
* => * * 

(c) DOE determinations. The Assistant 
Secretary for Energy Efficiency and 
Renewable Energy shall determine the 
extent to which appropriated funds are 
available to be obligated under this 
program for each fiscal year. Upon 
evaluating each application and any 
other relevant information, DOE shall 
further determine: 

(1) Eligibility of the applicant for 
receipt of an incentive payment, based 
on the criteria for eligibility specified in 
this part; 

(2) The number of kilowatt-hours to 
be used in calculating a potential 
incentive payment, based on the net 
electric energy generated from a 
qualified renewable energy source at the 
qualified renewable energy facility and 
sold during the prior fiscal year; 

(3) The number of kilowatt-hours to 
be used in calculating a potential 
additional incentive payment, based on 


the total quantity of accrued energy 


generated during prior fiscal years; 

(4) The amounts represented by 60 
percent of available funds and by 40 
percent of available funds; and 

(5) Whether justification exists for 
altering the 60:40 payment ratio 
specified in paragraph (e) of this 
section. If DOE intends to modify the 
60:40 ratio, the Department shall notify 
Congress, setting forth reasons for such 
change. 

(d) Calculating payments. Subject to 
the provisions of paragraph (e) of this 
section, potential incentive payments 
under this part shall be determined by 
multiplying the number of kilowatt- 
hours determined under § 451.9(c)(2) by 
1.5 cents per kilowatt-hour, and 
adjusting that product for inflation for 
each fiscal year beginning after calendar 
year 1993 in the same manner as 
provided in section 29(d)(2)(B) of the 
Internal Revenue Code of 1986, except 
that in applying such provisions 
calendar year 1993 shall be substituted 
for calendar year 1979. Using the same 
procedure, a potential additional 


payment shall be determined for the 
number of kilowatt-hours determined 
under paragraph (c)(3) of this section. If 
the sum of these calculated payments 
does not exceed the funds determined to - 
be available by the Assistant Secretary 
for Energy Efficiency and Renewable 
Energy under § 451.9(c), DOE shall 


_ make payments to all qualified 


applicants. 

_ (e) Insufficient funds. If funds are not 
sufficient to make full incentive 
payments to all qualified applicants, 
DOE shall— 

(1) Calculate potential incentive 
payments, if necessary on a pro rata 
basis, not to exceed 60 percent of 
available funds to owners or operators 
of qualified renewable energy facilities 
using solar, wind, ocean, geothermal, 
and closed-loop biomass technologies 
based on prior year energy generation; 

(2) Calculate potential incentive 
payments, if necessary on a pro rata 
basis, not to exceed 40 percent of 
available funds to owners or operators - 
of all other qualified renewable energy 
facilities based on prior year energy 
generation; 

(3) If the amounts calculated in 
paragraph (e)(1) and (2) of this section 
result in one owner group with 
insufficient funds and one with excess 
funds, allocate excess funds to the 
owner group with insufficient funds and — 
calculate additional incentive payments, 
on a pro rata basis if necessary, to such 
owners or operators based on prior year 
energy generation. 

(4) If potential payments calculated in 
paragraphs (e)(1), (2), and (3) of this 
section do not exceed available funding, 
allocate 60% of remaining funds to 
paragraph (e)(1) recipients and 40% to 
paragraph (e)(2) recipients and calculate 
additional incentive payments, if 
necessary on a pro rata basis, to owners 
or operators based on accrued energy; 

(5) If the amounts calculated in 
paragraph (e)(4) of this section result in 
one owner group with insufficient funds 
and one with excess funds, allocate 
excess funds to the owner group with 
insufficient funds and calculate 
additional incentive payments, on a pro 
rata basis if necessary, to such owners 
or operators based on accrued energy. 

(6) Notify Congress if potential 
resulting from paragraphs 
(e)(3) or'(5) of this section above will 
result in alteration of the 60:40 payment 
ratio; 

(7) Make incentive payments based on 
the sum of the amounts determined in 
paragraphs (e)(1) through (5) of this 
section for each applicant; 

(8) Treat the number of kilowatt-hours 
for which an incentive payment is not 
made as a result of insufficient funds as 
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accrued energy for which future CFR part 226 (Supp. I)) interprets the statute, the Board finds that notice and : 
incentive payment may be made; and regulation, and provides guidance to public comment on the change are a 

(9) Maintain a record of each _ creditors in applying the regulation to unnecessary. : 4 
applicant’s accrued energy. specific transactions. 
* * * * * In 1995, the Board published iil. Regulatory Flexibility Analysis F 
[FR Doc. 06-6925 Filed 8-10-06; 1:20 pm]  2mendments to RegulationZ The Board certifies that this 
implementing HOEPA, contained in the amendment will not have a substantial 


Riegle Community Development and 
Regulatory Improvement Act of 1994, 
Pub. L. 103-325, 108 Stat. 2160 (60 FR 


effect on regulated entities because the 
only change is to raise the threshold for 


FEDERAL RESERVE SYSTEM 


transactions requiring HOEPA 
15463). These amendments, contained _ disclosures. . 
in §§ 226.32 and 226.34 of the . 5 
12 CFR Part 226 regulation, impose substantive List of Subjects f i 
[Regulation Z; Docket No. R-1263] limitations and additional disclosure 12 CFR Part 226 ‘ 
requirements on certain closed-end 
Truth in Lending : home mortgage loans bearing rates or Advertising, Federal Reserve System, d 
fees above a certain percentage or Mortgages, Reporting and recordkeeping ; 
AGENCY: Board of Governors of the amount. As enacted, the statute requires requirements, Truth in lending. : 
Federal Reserve System. creditors to comply with the HOEPA = For the reasons set forth in the 
ACTION: Final rule; staff commentary. rules if the total points and fees payable preamble, the Board amends Regulation 
; by the consumer at or before loan Z, 12 CFR part 226, as set forth below: 
SUMMARY: The Board is publishing a consummation exceed the greater of 
final rule amending the staff $400 or 8 percent of the total loan PART 226—TRUTH IN LENDING 
commentary that interprets the amount. TILA and Regulation Z provide (REGULATION Z) 
requirements of Regulation Z(Truthin that the $400 figure shall be adjusted 
Lending). The Board is required to annually on January 1 by the annual @ 1. The authority citation for part 226 


adjust annually the dollar amount that — percentage change in the Consumer 


continues to read as follows: 
triggers requirements for certain home Price Index (CPI) that was reported on 


mortgage loans bearing fees above a the preceding June 1. (15 U.S.C. 
certain amount. The Home Ownership = 1602(aa)(3) and 12 CFR 226.32(a)(1)(ii)). 
and Equity Protection Act of 1994 The Board adjusted the $400 amount to —_w 2. In Supplement I to Part 226, under 
(HOEPA) sets forth rules for home- $528 for the year 2006. Section 226.32——Requirements for 
secured loans in which the total points The Bureau of Labor Statistics Certain Closed-End Home Mortgages, 
and fees payable by the consumer at or = publishes consumer—based indices under Paragraph 32(a)(1)(ii), paragraph 
before loan consummation exceed the monthly, but does not “‘report’’ a CPI 2. xii. is added. 
greater of $400 or 8 percent of the total § change - — 1; ve are a SUPPLEMENT I TO PART 226— 
loan amount. In keeping with the reported in the middle ofeach month. —_ QF FICIAL STAFF INTERPRETATIONS 
statute, the Board has annually adjusted uses the CPI-U index, which 
* the $400 amount based on the annual is based on all urban consumers and 

ercentage change reflected in the represents approximately 87 percent of SUBPART E-SPECIAL RULES FOR 
Pp 8 
Consumer Price Index that is in effect the U.S. population, as the index for CERTAIN HOME MORTGAGE 
on June 1. The adjusted dollaramount = adjusting the $400 dollar figure. The TRANSACTIONS q 
for 2007 is $547. - adjustment to the CPI—U index reported Ree: tees 
DATES: January 1, 2007. by the Bureau of Labor Statistics on May Section 226.32—Requirements for 4 

effect” on June 1, and reflects the 32(a) Coverage 
Le, Senior percentage increase from April 2005 to (a) 
April 2006. The adjustment to the $400 h 
a. Board of Governors of the figure below reflects a 3.55 percent Paragraph 32(a)(1)(ii) 

Feder at (202) 452— increase in the CPI-U index for this 
3667. For the users of period and is rounded to whole dollars 2. Annual adjustment of $400 
Telecommunications Device for the Deaf : | 

for ease of compliance. amount. | 

NFORMA . Adjustment and Commen 

Revision xii. For 2007, $547, reflecting a 3.55 


I. Background Effective January 1, 2007, for purposes percent increase in the CPI-U from June 
5 : aie 2005 to June 2006, rounded to the | 

The Truth in Lending Act (TILA; 15 of determining whether a home seed vai Rallies! 
U.S.C. 1601 1666j) requires creditors mortgage transaction is covered by 12 | 
to disclose credit terms and the cost of | CFR 226.32 (based on the total points 


consumer credit as an annual and fees payable by the consumer at or By order of the Board of Governors of the 
percentage rate. The act requires before loan consummation), a loan is Federal Reserve System, acting through the 
additional disclosures for loans secured _ covered if the points and fees exceed the Director of the Division of Consumer and | 
by a consumer’s home, and permits greater of $ 547 or 8 percent of the total © Community Affairs under delegated 
consumers to cancel certain transactions loan amount. Comment 32(a)(1)(ii)-2, cuthority, August 9, 2006. 
that involve their principal dwelling. which lists the adjustments for each Jennifer J. Johnson, 
TILA is implemented by the Board’s year, is amended to reflect the dollar Secretary of the Board. 

Regulation Z (12 CFR part 226). The — adjustment for 2007. Because the timing [FR Doc. E6—13281 Filed 8-11-06; 8:45 am] 

Board’s official staff commentary (12 and method of the adjustment is set by BILLING CODE 6210-01-S 


| 
| 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2006-—24954; Directorate 
Identifier 2006—CE-30—-AD; Amendment 39- 
14713; AD 2006-16-13] 


RIN 2120-AA64 


Airworthiness Directives; Pilatus 
Aircraft Ltd. Models PC—12 and PC-12/ 
45 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Final rule. 


SUMMARY: We are adopting a new 
airworthiness directive (AD) for the 
products listed above. This AD results 
from mandatory continuing 
airworthiness information (MCAI) 
issued by an airworthiness authority of 
‘another country to identify and correct 
an unsafe condition on an aviation 
product. We are issuing this AD to 
require actions to correct the unsafe 
condition on these products. 

DATES: This AD becomes effective 
September 18, 2006. 

The Director of the Federal Register 
approved the incorporation by reference 
of certain publications listed in this AD 
as of September 18, 2006. 

ADDRESSES: You may examine the AD 
docket on the Internet at http:// 
dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street, 
SW., Nassif Building, Room PL—401, 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Doug Rudolph, Aerospace Engineer, 
FAA, Small Airplane Directorate, 901 
Locust, Room 301, Kansas City, 
Missouri, 64106; telephone: (816) 329— 
4059; facsimile: (816) 329-4090 
SUPPLEMENTARY INFORMATION: 
Discussion 

We issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that would 


apply to the specified products. The 
NPRM was published in theFederal 


Register on June 22, 2006 (71 FR 35843). 


The NPRM proposed to require a one- 
time inspection of the Frame 21 (FR21) 
adjacent to the wing upper-attachment 
lugs, left and right, and a repair if 
necessary. 


Comments 


We gave the public the opportunity to 
participate in developing this AD. We 
received no comments on the NPRM or 


on the determination of the cost to the 
public. 


Conclusion 


We reviewed the available data and 
determined that air safety and the 
public interest require ‘adopting the AD 
as proposed. 


Differences Between This AD and the 
MCAI or Service Information 


We have reviewed the MCAI and 
related service information and, in 
general, agree with their substance. But 
we might have found it necessary to use 
different words from those in the MCAI 
to ensure the AD is clear for U.S. 
operators and is enforceable in a U.S. 
court of law. In making these changes, 
we do not intend to differ substantively 
from the information provided in the 
MCAI and related service information. 

We might also have required different 
actions in this AD from those in the - 
MCAT in order to follow our FAA 
policies. Any such differences are 
described in a separate paragraph of the 
AD. These requirements, if any, take 
precedence over the actions copied from 
the MCAI. 


Costs of Compliance 


Based on the service information, we 
estimate that this AD will affect about 
394 products of U.S. registry. We also 
estimate that it will take about 5 work- 
hours per product to do the action and 
that the average labor rate is $80 per 
work-hour. Where the service 
information lists required parts costs 
that are covered under warranty, we 
have assumed that there will be no 
charge for these costs. As we do not 
control warranty coverage for affected 
parties, some parties may incur costs 
higher than estimated here. Based on 
these figures, we estimate the cost of 
this AD on U.S. operators to be 
$157,600, or $400 per product. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. “Subtitle VII: 
Aviation Programs,” describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this’ rulemaking under 
the authority described in “Subtitle VII, 
Part A, Subpart III, Section 44701: 
General requirements.” Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 


air commerce by prescribing regulations 


for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 


is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 

We determined that this AD will not 
have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a “significant regulatory 
action” under Executive Order 12866; 

(2) Is not a “significant rule” under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD Docket. 


Examining the AD Docket 


You may examine the AD docket on 
the Internet at http://dms.dot.gov; or in 
person at the Docket Management 
Facility between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
holidays. The AD docket contains the 
NPRM, the regulatory evaluation, any 
comments received, and other 
information. The street address for the 
Docket Office (telephone (800) 647— 
5227) is in the ADDRESSES section. 
Comments will be available in the AD 
docket shortly after receipt. 


-List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 

Adoption of the Amendment 


w Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


w 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 
§39.13 [Amended] 


w 2. The FAA amends § 39.13 by acting 
the following new AD: 
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2006-16-13 PILATUS AIRCRAFT LTD: 
Amendment 39-14713; Docket No. 
FAA-2006—24954; Directorate Identifier 
2006—CE-30—AD 


_ Effective Date 


(a) This airworthiness directive (AD) 
becomes effective September 18, 2006. 


Affected ADs 

(b) None. 
Applicability 

(c) This AD applies to Models PC-12 and 
PC-12/45 airplanes; manufacturer serial 


numbers 101 through 617 inclusive, 
certificated in any U.S. category. 


Reason 


(d) The mandatory continuing 
airworthiness information (MCAI) states that 
the aircraft manufacturer has identified drill 
damage on some Frame 21 (FR21) lug fittings 
on the production line and during a number 
of midlife wing lug inspections. It is thought 
that the damage found on the FR21 lug 
fittings occurred during assembly of the 
airplane. Depending on the size and location 
of the possible damage, if not corrected, the 
fatigue life of the wing attachment lugs on 
FR21 may be affected. The MCAI requires a 
one-time inspection of the FR21 adjacent to 
the wing upper-attachment lugs, left and 
right, and a repair if necessary. 


Actions and Compliance 


(e) Unless already done, do the following 
except as stated in paragraph (f) below. 

(1) Within the next 100 hours time-in- 
service (TIS) after September 15, 2006 (the 
effective date of this AD), perform an 
inspection of FR21 in the area of the outer 
sidewall frame attachment lug forward and 
aft side faces, left and right, to determine if 
there is any damage that may have been 
made with a drill. Follow Pilatus Aircraft 
Ltd. PC12 Service Bulletin No. 53-004, dated 
February 10, 2006. 

(2) Within the next 100 hours TIS after 
September 18, 2006 (the effective date of this 
AD), perform an inspection of FR21 in the 
area of the top surface of the wing upper- 
attachment lugs, left and right, to determine 
if there is any damage that may have been 
made with a drill. Follow Pilatus Aircraft 
Ltd. PC12 Service Bulletin No. 53-004, dated 
February 10, 2006. 

(3) If during the inspection required by 
paragraph (e)(1) of this AD any damage less 
than 0.1 mm (0.0040 inch) on any FR21 is 
found, prior to further flight, repair the 
damaged FR21 in accordance with Pilatus 
Aircraft Ltd. PC12 Service Bulletin No. 53- 
004, dated February 10, 2006. 

(4) If during the inspection required in 
paragraph (e)(1) of this AD any damage equal 
to or greater than 0.1 mm (0.0040 inch) on Es 
any FR21 is found, prior to further flight 
contact Pilatus Aircraft Ltd. for an FAA- 
approved repair solution and incorporate the 


repair. 

(5) If during the inspection required by 
paragraph (e)(2) of this AD any damage less 
than 1 mm (0.040 inch) depth on any FR21 
wing attachment lug top surface is found, 
prior to further flight, repair the damaged 


FR21 in accordance with Pilatus Aircraft Ltd. 


PC12 Service Bulletin No. 53-004, dated 
February 10, 2006. 

(6) If during the inspection required by 
paragraph (e)(2) of this AD any damage equal 
to or greater than 1 mm (0.040 inch) depth 
on any FR21 wing attachment lug top surface 
is found, prior to further flight contact Pilatus 
Aircraft Ltd. for an FAA-approved repair 
solution and incorporate the repair. 


FAA AD Differences 

(f) None. 
Other FAA AD Provisions 

(g) The following provisions also apply to 
this AD: 

(1) Alternative Methods of Compliance 
(AMOCs): The Manager, Standards Staff, 


FAA, ATTN: Doug Rudolph, Aerospace 
Engineer, FAA, Small Airplane Directorate, 


901 Locust, Room 301, Kansas City, Missouri, 


64106; telephone: (816) 329-4059; facsimile: 
(816) 329-4090, has the authority to approve 
AMOGCs for this AD, if requested using the 
procedures found in 14 CFR 39.19. 

(2) Return to Airworthiness: When 
complying with this AD, perform FAA- 
approved corrective actions before returning 
the product to an airworthy condition. 

(3) Reporting Requirements: For any 
reporting requirement in this AD, under the 
provisions of the Paperwork Reduction Act, 
the Office of Management and Budget (OMB) 
has approved the information collection 
requirements and has assigned OMB Control 
Number 2120-0056. 


Related Information 


(h) This AD is related to Federal Office for 
Civil Aviation AD HB—2006—223, effective 
date April 20, 2006, which references Pilatus 
Aircraft Ltd. PC12 Service Bulletin No. 53- 
004, dated February 10, 2006. - 


Material Incorporated by Reference 


(i) You must use Pilatus Aircraft Ltd. PC12 
Service Bulletin No. 53-004, dated February 
10, 2006, to do the actions required by this 
AD, unless the AD specifies otherwise. 

(1) The Director of the Federal Register 
approved the incorporation by reference of 
this service information under 5 U.S.C. 
552(a) and 1 CFR part 51. 

(2) For service information identified in 
this AD, contact the Pilatus Aircraft Ltd., 
Customer Support Manager, CH-6371 
STANS, Switzerland; telephone: 41 41 619 
6208; facsimile: +41 41 619 7311; email: 
SupportPC12@pilatus-aircraft.com. 

(3) You may review copies at the FAA, 
Central Region, Office of the Regional 
Counsel, 901 Locust, Room 506, Kansas City, 
Missouri 64106; or at the National Archives 
and Records Administration (NARA). For 
information on the availability of this 
material at NARA, call 202-741-6030, or go 
to: http://www.archives.gov/federal-register/ 
cfr/ibr-locations.html. 


Issued in Kansas City, Missouri, on August 
4, 2006. 
John R. Colomy, 


Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. E6—13016 Filed 8-11-06; 8:45 am] 


BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2005-21242; Directorate 
identifier 2005-NE-09—AD; Amendment 
14721; AD 2006-02-08R1] 


RIN 2120-AA64 


Airworthiness Directives; Turbomeca 
Arriel 1B, 1D, 1D1, and 1S1 Turboshaft 
Engines 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 


ACTION: Final rule. 


SUMMARY: The FAA is revising an 
existing airworthiness directive (AD) for 
certain Turbomeca Arriel 1B, 1D, 1D1, 
and 1S1 turboshaft engines. That AD 
currently requires initial and repetitive 
position checks of the gas generator 2nd 
stage turbine blades on all Turbomeca 
Arriel 1B, 1D, 1D1, and 1S1 turboshaft 
engines. That AD also currently requires 
initial and repetitive replacements of 
2nd stage turbines on 1B, 1D, and 1D1 
engines only. This AD revision requires 
the same actions, but would relax the 
compliance times for initially replacing 
2nd stage turbines in Arriel 1B, 1D, and 
1D1 turboshaft engines. We are issuing 
this AD revision to clarify and relax the 
AD compliance times for 2nd stage 
turbine initial replacement on Arriel 1B, 
1D, and 1D1 turboshaft engines. We are 
also issuing this AD revision to prevent 
in-flight engine shutdown and 
subsequent forced autorotation landing 
or accident. 


DATES: This AD becomes effective 
September 13, 2006. The Director of the 
Federal Register previously approved 
the incorporation by reference of certain 
publications listed in the regulations as 
of February 28, 2006 (71 FR 3754, 
January 24, 2006). 


- ADDRESSES: You can get the service 


information identified in this AD from 
Turbomeca, 40220 Tarnos, France; 
telephone +33 05 59 74 40 00, fax +33 
05 59 74 45 15. 

You may examine the AD docket on 
the Internet at http://dms.dot.gov or in 
Room PL—401 on the plaza level of the 
Nassif Building, 400 Seventh Street, 
SW., Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Christopher Spinney, Aerospace 
Engineer, Engine Certification Office, 
FAA, Engine and Propeller Directorate, 
12 New England Executive Park, 
Burlington, MA 01803; telephone (781) 
238-7175, fax (781) 238-7199. 
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SUPPLEMENTARY INFORMATION: The FAA 
proposed to amend 14 CFR part 39 with 
a proposed AD. The proposed AD 
revision applies to certain Turbomeca 
Arriel 1B, 1D, 1D1, and 1S1 turboshaft 
engines. We published the proposed AD 
revision in the Federal Register on 
April 17, 2006 (71 FR 3754). That action 
proposed to require initial and 
repetitive position checks of the gas 
generator 2nd stage turbine blades on all 
Turbomeca Arriel 1B, 1D, 1D1, and 181 
turboshaft engines. That action also 
proposed to require initial and 
repetitive replacements of 2nd stage 
turbines on 1B, 1D, and 1D1 engines 
only, but proposed to relax the 
compliance times for initially replacing 
2nd stage turbines in Arriel 1B, 1D, and 
1D1 turboshaft engines. 


Examining the AD Docket 


You may examine the docket that 
contains the AD, any comments 
received, and any final disposition in 
person at the Docket Management 
Facility Docket Office between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. The Docket 
Office (telephone (800) 647-5227) is 
located on the plaza level of the 
Department of Transportation Nassif 
Building at the street address stated in 
ADDRESSES. Comments will be available 
in the AD docket shortly after the DMS 
receives them. 


Comments 


We provided the public the 
opportunity to participate in the 
development of this AD. We received no 
comments on the proposal or on the 
determination of the cost to the public. 


Conclusion 


We have carefully reviewed the 
available data and determined that air 
safety and the public interest require 
adopting the AD as proposed. 


Costs of Compliance 


We estimate that this AD revision 
would affect 721 engines installed on > 
helicopters of U.S. registry. We also 
estimate that it will take about 2 work- 
hours per engine to inspect all 721 
engines and 40 work-hours per engine 
to replace about 571 2nd stage turbines 
on 1B and 1D1 engines, and that the 
average labor rate is $80 per work-hour. 
Required parts will cost about $3,200 
per engine. Based on these figures, we 
estimate the total cost of the AD revision 
to U.S. operators to be $4,249,760. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 


rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 

We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a ‘‘significant regulatory 
action” under Executive Order 12866; 

(2) Is not a ‘‘significant rule” under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a summary of the costs 
to comply with this AD and placed it in 
the AD Docket. You may get a copy of 
this summary at the address listed 
under ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 
w Accordingly, under the authority 
delegated to me by the Administrator, 


the Federal Aviation Administration 
amends 14 CFR part 39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


w 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


mw 2. The FAA amends § 39.13 by 
removing Amendment 39-14460 (71 FR 
3754, January 24, 2006), and by adding 
a new airworthiness directive, 
Amendment 39-14721, to read as 
follows: 


2006-02-08R1 Turbomeca: Amendment 
39-14721. Docket No. FAA—2005-21242; 
Directorate Identifier 2005—-NE-—09—AD. 


Effective Date 


(a) This airworthiness directive (AD) 
becomes effective September 13, 2006. 


Affected ADs 


(b) This AD revises AD 2006-02-08, 
Amendment 39-14460. 
Applicability 

(c) This AD revision applies to Turbomeca 
Arriel 1B engines fitted with 2nd stage 
turbine modification TU 148, and Arriel 1D, 
1D1, and 1S1 engines. Arriel 1B engines are 
installed on, but not limited to, Eurocopter 
France AS—350B and AS-350A “‘Ecureuil”’ 
helicopters. Arriel 1D engines are installed 
on, but not limited to, Eurocopter France AS— 
350B1 “‘Ecureuil” helicopters. Arrie] 1D1 
engines are installed on, but not limited to, 
Eurocopter France AS—350B2 “‘Ecureuil” 
helicopters. Arriel 1S1 engines are installed 
on, but not limited to, Sikorsky Aircraft S— 
76A and S—76C helicopters. 


Unsafe Condition 


(d) This AD revision results from a request 
by Turbomeca to clarify the compliance 
times for 2nd stage turbine initial 
replacement on Arriel 1B, 1D, and 1D1 
turboshaft engines. We are issuing this AD 
revision to clarify and relax the AD 
compliance times for 2nd stage turbine initial 
replacement on Arriel 1B, 1D, and 1D1 
turboshaft engines. We are also issuing this 
AD revision to prevent in-flight engine 
shutdown and subsequent forced 
autorotation landing or accident. 


Compliance 

(e) You are responsible for having the 
actions required by this AD revision 
performed within the compliance times 
specified unless the actions have already 
been done. 


Initial Relative Position Check of 2nd Stage 
Turbine Blades 


(f) Do an initial relative position check of 
the 2nd stage turbine blades using the 
Turbomeca mandatory alert service bulletins 
(ASBs) specified in the following Table 1. Do 
the check before reaching any of the intervals 
specified in Table 1 or within 50 hours time- 
in-service after the effective date of this AD, 
whichever occurs later. 
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TABLE 1.—INITIAL AND REPETITIVE RELATIVE POSITION CHECK INTERVALS OF 2ND STAGE TURBINE BLADE 


Turbomeca engine model 


Initial relative position check interval 


Repetitive interval 


Mandatory alert service 
bulletin 


Arriei 1B (modified per TU 
148). 


Arriel 1D1 and Arriel 1D 


Within 1,200 hours time-since-new (TSN) or time- 
since-overhaul (TSO) or 3,500 cycles-since-new 
(CSN) or cycles-since-overhaul (CSO), whichever 

occurs earlier. 

Within 1,200 hours TSN or TSO or 3,500 hours CSN 
or CSO, whichever occurs earlier. 


Within 1,200 hours TSN or TSO or 3,500 hours CSN 
or CSO, whichever occurs earlier. 


Within 200 hours time-in- 
service-since-last-rel- 
ative-position-check 
(TSLRPC). 

Within 150 hours TSLRPC. 


Within 150 hours TSLRPC 


A292 72 0807, dated 
March 24, 2004. 


A292 72 0809, Update No. 
1, dated October 4, 
2005. 

A292 72 0810, dated 
March 24, 2004. 


Repetitive Relative Position Check of 2nd 
Stage Turbine Blades 


(g) Recheck the relative position of 2nd 
stage turbine blades at the TSLRPC intervals 
specified in Table 1 of this AD, using the 
mandatory ASBs indicated. 


Credit for Previous Relative Position Checks 


(h) Relative position checks of 2nd stage 
turbine blades done using Turbomeca Service 
Bulletin A292 72 0263, Update 1, 2, 3, or 4, 
may be used to show compliance with the 
initial requirements of paragraph (f) of this 
AD. 


Initial Replacement of 2nd Stage Turbines 
on Arriel 1B, 1D, and 1D1 Engines 


(i) Initially replace the 2nd stage turbine 
with a new or overhauled 2nd stage turbine 
as follows: 

(1) On or before August 31, 2006, replace 
the 2nd stage turbine with a new or 
overhauled 2nd stage turbine: 

(i) As soon as practicable after 
accumulating 1,500 hours TSN or TSO for 
Arriel 1D and 1D1 engines. 

(ii) As soon as practicable after 
accumulating 2,200 hours TSN or TSO for 
Arriel 1B engines. 

(2) After August 31, 2006, replace the 2nd 
stage turbine with a new or overhauled 2nd 
stage turbine: 

(i) Before accumulating 1,500 hours TSN or 
TSO for Arriel 1D and 1D1 engines. 


(ii) Before accumulating 2,200 hours TSN 
or TSO for Arriel 1B engines. 


Repetitive Replacements of 2nd Stage 
Turbines on Arriel 1B, 1D, and 1D1 Engines 


(j) Thereafter, replace the 2nd stage turbine 
with a new or overhauled 2nd stage turbine 
within every 1,500 hours TSN or TSO for 
Arriel 1D and 1D1 engines, and within every 
2,200 hours TSN or TSO for Arriel 1B 
engines. 


Criteria for Overhauled 2nd Stage Turbines 


(k) Do the following to overhauled 2nd 
stage turbines, referenced in paragraphs (i) 
and (j) of this AD: 

(1) You must install new blades in the 2nd 
stage turbines of overhauled Arriel 1D and 
1D1 engines. 

(2) You may install either overhauled or 
new blades in the 2nd stage turbines of 
overhauled Arrie] 1B engines. 


Relative Position Check Continuing 
Compliance Requirements 


(1) All 2nd stage turbines, including those 
that are new or overhauled, must continue to 
comply with relative position check 
requirements of paragraphs (f) and (j) of this 
AD. 


Alternative Methods of Compliance 


(m) The Manager, Engine Certification 
Office, has the authority to approve 


TABLE 2.—INCORPORATION BY REFERENCE 


alternative methods of compliance for this 
AD if requested using the procedures found 
in 14 CFR 39.19. 


Related Information 


(n) DGAC airworthiness directive F—2004— 
047 R1, dated October 26, 2005, also 
addresses the subject of this AD. 


Material Incorporated by Reference 


(o) You must use the service information 
specified in Table 2 of this AD to perform the 
actions required by this AD. The Director of 
the Federal Register previously approved the 
incorporation by reference of the documents 
listed in Table 2 of this AD in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51, as 
of February 28, 2006 (71 FR 3754, January 24, 
2006). Contact Turbomeca, 40220 Tarnos, 
France; telephone +33 05 59 74 40 00, fax 
+33 05 59 74 45 15, for a copy of this service 
information. You may review copies at the 
Docket Management Facility; U.S. 
Department of Transportation, 400 Seventh 
Street, SW., Nassif Building, Room PL-401, 
Washington, DC 20590-0001, on the Internet 
at http://dms.dot.gov, or at the National 
Archives and Records Administration 
(NARA). For information on the availability 
of this material at NARA, call 202-741-6030, 
or go to: http://www.archives.gov/federal- 
register/cfr/ibr-locations.html. 


_ Turbomeca mandatory alert service bulletin no. 


Date 


A292 72 0807 


Total Pages: 17 
A292 72 0809 


Total Pages: 18 
A292 72 0810 


March 24, 2004. 
October 4, 2005. 


Total Pages: 14 


March 24,.2004. 
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Issued in Burlington, Massachusetts, on 
August 8, 2006. 


Francis A. Favara, 


Manager, Engine and Propeller Directorate, 
Aircraft Certification Service. 


[FR Doc. E6—13249 Filed 8—11-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-—2006—24255; Directorate 
Identifier 2006—CE-—25—-AD; Amendment 39- 
14720; AD 2006-16-20] 


RIN 2120-AA64 


Airworthiness Directives; DG 
Flugzeugbau GmbH Model DG-1000S 
Sailplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 


ACTION: Final rule. 


SUMMARY: We are adopting a new 
airworthiness directive (AD) for all DG 
Flugzeugbau GmbH Model DG—1000S 
sailplanes. This AD requires you to 
modify the elevator control at the 
stabilizer assembly, replace a placard on 
the fin, and incorporate changes in the 
FAA-approved sailplane flight manual 
(SFM). This AD results from mandatory 
continuing airworthiness information 
(MCAIJ) issued by the airworthiness 
authority for Germany. We are issuing 
this AD to prevent the rigging of the 


horizontal stabilizer without properly 
connecting the elevator, which, if not 
prevented, could lead to an inoperative 
elevator. An inoperative elevator could 
lead to loss of control of the sailplane. 
DATES: This AD becomes effective on 
September 18, 2006. 

As of September 18, 2006, the 
Director of the Federal Register s 
approved the incorporation by reference 
of certain publications listed in the 
regulation. 

ADDRESSES: For service information 
identified in this AD, contact DG- 
Flugzeugbau, Postbox 41 20, D-76625 
Bruchsal, Federal Republic of Germany; 
telephone: ++49 7257 890; facsimile: 
++45 7257 8922; e-mail: http://www.dg- 
flugzeugbau.de. 

To view the AD docket, go to the 
Docket Management Facility; U.S. 
Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL-401, Washington, DC 20590- 
001 or on the Internet at http:// 
dms.dot.gov. The docket number is 
FAA-—2006-—24255; Directorate Identifier 
2006—CE-—25—AD. 

FOR FURTHER INFORMATION CONTACT: 
Gregory Davison, Glider Project 
Manager, ACE-112, Small Airplane 
Directorate, 901 Locust, Room 301, 
Kansas City, Missouri 64106; telephone: 
(816) 329-4130; facsimile: (816) 329- 
4090. 


SUPPLEMENTARY INFORMATION: 
Discussion 

On May 9, 2006, we issued a proposal 
to amend part 39 of the Federal Aviation 


Regulations (14 CFR part 39) to include 
an AD that would apply to all DG 
Flugzeugbau GmbH Model DG—1000S 
sailplanes. This proposal was published 
in the Federal Register as a notice of 
proposed rulemaking (NPRM) on May 
16, 2006 (71 FR 28287). The NPRM 
proposed to require you to modify the 
elevator control at the stabilizer 
assembly, replace a placard on the fin, 
and incorporate changes in the FAA- 
approved SFM. 


Comments 


We provided the public the 
opportunity to participate in developing 
this AD. We received no comments on 
the proposal or on the determination of 
the cost to the public. 


Conclusion 


We have carefully reviewed the 
available data and determined that air 
safety and the public interest require 
adopting the AD as proposed except for 
minor editorial corrections. We have 
determined that these minor 
corrections: 

e Are consistent with the intent that 
was proposed in the NPRM for 
correcting the unsafe condition; and 

¢ Do not add any additional burden 
upon the public than was already 
proposed in the NPRM. 


Costs of Compliance 


We estimate that this AD affects 8 
sailplanes in the U.S. registry. 

We estimate the following costs to do 
the modification and replacement of the 
placard on the fin: 


Total cost per Total cost on U.S. 
Labor cost Parts cost sailplane operators 
2 work-hours x $80 per hour = $160 $60 $220 | 8 x $220 = $1,760 
We estimate the following costs to do 
the incorporation of changes in the 
FAA-approved SFM: 
i Total cost per Total cost on U.S. 
. Labor cost Parts cost sailplane operators 
Ti x GBD per Not applicable ....... $80 | 8 x $80 = $640 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106 describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the agency’s 
authority. 


We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.” Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation . 


is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this AD. 


Regulatory Findings 

We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on _ 
the States, on the relationship between 


46394 


Federal Register/Vol. 71, No. 156/Monday, August 14, 2006/Rules and Regulations 


the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

1. Is not a “significant regulatory 
action” under Executive Order 12866; 

2. Is not a “significant rule” under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a summary of the costs 
to comply with this AD (and other 
information as included in the 
Regulatory Evaluation) and placed it in 
the AD Docket. You may get a copy of 
this summary by sending a request to us 
at the address listed under ADDRESSES. 
Include ‘“‘Docket No. FAA—2006-—24255; 
Directorate Identifier 2006—CE—25—AD”’ 
in your request. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


@ Accordingly, under the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations (14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


@ 1. The authority citation for part 39 
continues to read as follows: 
Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


m 2. FAA amends § 39.13 by adding the 
following new AD: 


2006-16-20 DG Flugzeugbau GMBH: 
Amendment 39—14720; Docket No. 
FAA-—2006—24255; Directorate Identifier 
2006—CE-—25—AD. 


Effective Date 


(a) This AD becomes effective on 
September 18, 2006. 


Affected ADs 
(b) None. 
Applicability 
(c) This AD affects all Model DG—1000S 


sailplanes, all serial numbers, that are 
certificated in any category. 


Unsafe Condition 


(d) This AD results from mandatory 
continuing airworthiness information (MCAI) 
issued by the airworthiness authority for 
Germany. We are issuing this AD to prevent 
the rigging of the horizontal stabilizer 
without properly connecting the elevator, 
which, if not prevented, could lead to an 
inoperative elevator. An inoperative elevator 
could lead to loss of control of the sailplane. 


Compliance 


(e) To address this problem, you must do 
the following: 


Actions 


Compliance 


Procedures 


(1) Modify the elevator control at the stabilizer 
assembly as follows: 

(i) Replace the rod-end, part number (P/N) 
5St94 (or FAA-approved equivalent P/N), 
with a rod-end 5St94 modified to P/N 10St97/ 
1 (or an FAA-approved equivalent P/N);. 

(ii) Install deflector part number 10St97/2 (or an 
FAA-approved equivalent P/N); and. 

(iii) Replace the placard on the fin. .................... 

(2) The parts that this AD requires to be re- 
placed as well as those to be installed could 
have replacement parts approved under 14 
CFR 21.303. Any such parts approved per 
this regulation and installed are subject to the 
actions of this AD. In addition, nothing in this 
AD prevents the installation of such alter- 
natively approved parts provided they meet 
current airworthiness standards including 
those actions cited in this AD. 

(3) Incorporate changes in the FAA-approved 
sailplane flight manual, as specified in para- 
graph 6a) of the Instructions section of DG 


Flugzeugbau GmbH Technical Note No. 413/ | 


3, dated April 28, 2004. 


(4) Do not install any rod end P/N 5St94 (or 
FAA-approved equivalent P/N) unless it is 
modified to DG Flugzeugbau GmbH rod-end 
P/N 10St97/1 (or FAA-approved equivalent P/ 
N). 


Within the next 25 hours time-in-service (TIS) 
after September 18, 2006 (the effective 
date of this AD). 


Not Applicable 


Within the next 25 hours TIS after the effec- 
tive date of this AD. 


As of September 18, 2006 (the effective date 
of this AD). 


Follow DG Flugzeugbau GmbH Technical 
‘Note No. 413/3, dated April 28, 2004. 


Not Applicable. 


The owner/operator holding at least a private 
pilot certificate as authorized by section 
43.7 of the Federal Aviation Regulations 
(14 CFR 43.7) may do the flight manual 
change requirement of this AD. Make an 
entry in the aircraft records showing compli- 
ance with this portion of the AD following 
section 43.9 of the Federal Aviation Regula- 
tions (14 CFR 43.9). 

Not Applicable. 


Alternative Methods of Compliance 
(AMOCs) 

(f) The Manager, Standards Office, Small 
Airplane Directorate, FAA, ATTN: Gregory 
Davison, Glider Project Manager, ACE—112, 
Small Airplane Directorate, 901 Locust, 
Room 301, Kansas City, Missouri 64106; 
telephone: (816) 329-4130; facsimile: (816) 


329-4090, has the authority to approve 
AMOCs for this AD, if requésted using the 
procedures found in 14 CFR 39.19. 


Related Information 


_(g) German AD Number D-2004—300, dated 
June 15, 2004, also addresses the ee of 
this AD. 


Material Incorporated by Reference 

(h) You must do the actions required by 
this AD following the instructions in DG 
Flugzeugbau GmbH Technical Note No. 413/ 


3, dated April 28, 2004. The Director of the 


Federal Register approved the incorporation 
by reference of this service bulletin in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
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part 51. To get a copy of this service 
information, contact DG-Flugzeugbau, 
Postbox 41 20, D-76625 Bruchsal, Federal 
Republic of Germany; telephone: ++49 7257 
890; facsimile: ++45 7257 8922; e-mail: 


http://www.dg-flugzeugbau.de. To review 


copies of this service information, go to the 
National Archives and Records 
Administration (NARA). For information on 
the availability of this material at NARA, go 
to: http://www.archives.gov/federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html or call (202) 741-6030. To 
view the AD docket, go to the Docket 
Management Facility; U.S. Department of 
Transportation, 400 Seventh Street, SW., 
Nassif Building, Room PL-401, Washington, 
DC 20590-001 or on the Internet at http:// 
dms.dot.gov. The docket number is FAA— 
2006-24255; Directorate Identifier 2006—CE- 
25-AD. 

Issued in Kansas City, Missouri, on August 
4, 2006. 
John R. Colomy, 
Acting Manager, Small Airplane Directorate, 


. Aircraft Certification Service. 


[FR Doc. E6-13135 Filed 8-11-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2005~22420; Directorate 
Identifier 2005—CE—47-AD; Amendment 39- 
14719; AD 2006-16-19] 


RIN 2120-AA64 


Airworthiness Directives; B—N Group 
Ltd. BN-2, BN-2A, BN-2B, BN-2T, and 
BN-2T-—4R Series (All individual 
Models Included in Type Certificate 
Data Sheet (TCDS) A17EU, Revision 
16, Dated December 9, 2002) Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Final rule. 


SUMMARY: We are adopting a new 
airworthiness directive (AD) for the 
products listed above. This AD results 
from mandatory continuing 
airworthiness information (MCAI) 
issued by an airworthiness authority of 
another country to identify and correct 
an unsafe condition on an aviation ~ 
product. We are issuing this AD to 
require actions to correct the unsafe 
condition on these products. 

DATES: This AD becomes effective 
September 18, 2006. 

The Director of the Federal Register 
approved the incorporation by reference 
of certain publications listed in this AD 
as of September 18, 2006. 

ADDRESSES: You may examine the AD 
docket on the Internet at http:// 


dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street, 
SW., Nassif Building, Room PL—401, 
Washington, DC. 


FOR FURTHER INFORMATION CONTACT: 
Taylor Martin, Aerospace Safety 
Engineer, FAA, Small Airplane 
Directorate, 901 Locust, Room 301, 
Kansas City, Missouri 64106; telephone: 
(816) 329-4138; facsimile: (816) 329— 
4090. 
SUPPLEMENTARY INFORMATION: 
Discussion 

We issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that would 
apply to the specified products. That 
NPRM was published in the Federal 
Register on June 6, 2006 (71 FR 32492). 
That NPRM proposed to require an 
inspection of the internal surface of the 
elevator systém final drive control rod 
and replacement if found corroded. 


Comments 


We gave the public the opportunity to 
participate in developing this AD. We 
have considered the comment received. 

The Modification and Replacement 
Parts Association (MARPA) provides 
comments to the MCAI AD process 
pertaining to how the FAA addresses 
parts manufacturer approval (PMA) 
parts. The commenter would like to see 
the FAA more fully address the intent 
of the AD as it affects PMA alternatives 
to the unsafe Original Equipment 
Manufacturer (OEM) part. ; 

We acknowledge the need to ensure 
that unsafe PMA parts are identified and 
addressed in MCAI-related ADs. We are 
currently examining all aspects of this 
issue, including input from industry. 
Once we have made a final 
determination, we will consider how 
our policy regarding PMA parts in ADs 
needs to be revised. We consider that to 
delay this AD action would be 
inappropriate since we have determined 
that an unsafe condition exists and that 
replacement of certain parts must be 
accomplished to ensure continued 
safety. 

_ We have not changed the final rule 
AD action based on this comment. 


Conclusion 


We reviewed the available data, 
including the comment received, and 
determined that air safety and the 
public interest — adopting the AD 


as proposed. 
Differences Between This AD and the 


MCAI or Service Information 


We have reviewed the MCAI and 
related service information and, in 


general, agree with their substance. But 
we might have found it necessary to use 
different words from those in the MCAI 
to ensure the AD is clear for U.S. 
operators and is enforceable in a U.S. 
court of law. In making these changes, 
we do not intend to differ substantively 
from the information provided i in the 
MCAI and related service information. 

We might also have required different 
actions in this AD from those in the 
MCAI in order to follow our FAA 
policies. Any such differences are 
described in a separate paragraph of the 
AD. These requirements, if any, take 
precedence over the actions copied from 
the MCAI. 


Costs of Compliance 


Based on the service information, we 
estimate that this AD will affect about 
91 products of U.S. registry. We also 
estimate that it will take about 5 work- 
hours per product to do the action and 
that the average labor rate.is $80 per 
work-hour. Required parts will cost 
about $1,000 per product. Where the 
service information lists required parts 
costs that are covered under warranty, 
we have assumed that there will be no 
charge for these costs. As we do not 
control warranty coverage for affected 
parties, some parties may incur costs 
higher than estimated here. Based on 


_ these figures, we estimate the cost of 


this AD on U.S. operators to be 
$127,400, or $1,400 per product. 


Authority for This Rulemaking 


. Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. “Subtitle VII: 
Aviation Programs,” describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in ‘‘Subtitle VII, 

Part A, Subpart III, Section 44701: 
General requirements.” Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 

We determined that this AD will not 
have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
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the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a “significant regulatory 
action” under Executive Order 12866; 

(2) Is not a “significant rule” under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD Docket. 


Examining the AD Docket 


You may examine the AD docket on 
the Internet at http://dms.dot.gov; or in 
person at the Docket Management 
Facility between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
holidays. The AD docket contains the 
NPRM, the regulatory evaluation, any 
comments received, and other 
information. The street address for the 
Docket Office (telephone (800) 647- 
5227) is in the ADDRESSES section. 
Comments will be available in the AD 
docket shortly after receipt. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


w Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


m 1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 
§39.13 [Amended] 
@ 2. The FAA amends § 39.13 by adding 
the following new AD: 


2006-16-19 B-N Group Ltd.: Amendment 
39-14719; Docket No. FAA—2005-22420; 
Directorate Identifier 2005-CE-47—AD. 


Effective Date 


(a) This airworthiness directive (AD) 
becomes effective September 18, 2006. 


Affected ADs 

(b) None. 
Applicability 

(c) This AD applies to all BN-2, BN-2A, 
BN-2B, BN-2T, and BN—2T-4R Series (all 


individual models included in Type 
Certificate Data Sheet (TCDS) A17EU, 
Revision 16, dated December 9, 2002) 
airplanes; certificated in any U.S. category. 


Reason 


(d) The aircraft manufacturer has identified 
several cases of corroded elevator final drive 
control rods. If not corrected corrosion of the 
interior surface could result in failure or 
collapse of the rod, resulting in loss of 
control or jamming of the elevator system. 
The mandatory continuing airworthiness 
information (MCAI) requires an inspection of 
the internal surface of the elevator system 
final drive control rod and replacement if 
found corroded. 


Actions and Compliance 


(e) Unless already done, do the following 
except as stated in paragraph (f) below. 

(1) Within the next 50 hours time-in- 
service or one month after the effective date 
of this AD, whichever occurs first, inspect 
the internal surface of the elevator system 
final drive control rod, in accordance with B 
N Group Ltd. Britten-Norman Service 
Bulletin SB number 303, Issue 1, dated May 
14, 2004. ‘ 

(2) If corrosion is found, the elevator 
control rod must be replaced before further 
flight. 


FAA AD Differences 


(f) When complying with this AD, repeat 
the actions in paragraphs (e)(1)-and (e)(2) of 
this AD at intervals not to exceed 12 months. 


Other FAA AD Provisions 


(g) The following provisions also apply to 
this AD: 

(1) Alternative Methods of Compliance 
(AMOCs): The Manager, Standards Staff, 
FAA, ATTN: Taylor Martin, Aerospace Safety 
Engineer, FAA, Small Airplane Directorate, 
901 Locust, Room 301, Kansas City, Missouri 
64106; telephone: (816) 329-4138; fax: (816) 
329-4090, has the authority to approve 
AMOGCs for this AD, if requested using the 
procedures found in 14 CFR 39.19. 

(2) Return to Airworthiness: When 
complying with this AD, perform FAA- 
approved corrective actions before returning 
the product to an airworthy condition. 

(3) Reporting Requirements: For any - 
reporting requirement in this AD, under the 
provisions of the Paperwork Reduction Act, 
the Office of Management and Budget (OMB) 
has approved the information collection 
requirements and has assigned OMB Control 
Number 2120-0056. 


Related Information 


(h) This AD is related to MCAI United 
Kingdom Airworthiness Directive No: G- 
2004-0011, Issued Date: May 25, 2004, which 
references B—N Group Ltd. Britten-Norman 
Service Bulletin SB number 303, Issue 1, 
dated May 14, 2004, for information on 
required actions. 


Material Incorporated by Reference 


(i) You must use B—N Group Ltd. Britten- 
Norman Service Bulletin SB number 303, 


Issue 1, dated May 14, 2004, to do the actions: 


required by this AD, unless the AD specifies 
otherwise. 


(1) The Director of the Federal Register 
approved the incorporation by reference of 
this service information under 5 U.S.C. 
552(a) and 1 CFR part 51. 

(2) For service information identified in 
this AD, contact the B—N Group Ltd, 
Bembridge Airport, Isle of Wright, United 
Kingdom, PO35 5PR; telephone: 0870 881 
5064; facsimile: 0870 881 5065; e-mail: 
structural@britten-norman.com. 

(3) You may review copies at the FAA, 
Central Region, Office of the Regional 
Counsel, 901 Locust, Room 506, Kansas City, 
Missouri 64106; or at the National Archives 
and Records Administration (NARA). For. 
information on the availability of this 
material at NARA, call 202—741-6030, or go 
to: http://www.archives.gov/federal-register/ 
cfr/ibr-locations.html. 


Issued in Kansas City, Missouri, on August 
4, 2006. 
John R. Colomy, 


Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 


[FR Doc. E6—13015 Filed 8-11-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF STATE 
22 CFR Part 51 

RIN 1400-AC23 

[Public Notice 5494] 


Passport Procedures—Amendment to 
Passport Regulations 


AGENCY: Department of State. 
ACTION: Interim rule. 


SUMMARY: This interim rule implements 
the requirements of the Passport 
Services Enhancement Act of 2005, 
amending the Passport-Act of June 4; 
1920, to authorize the Secretary of State 
to establish and collect a surcharge to 
cover the costs of meeting the increased 
demand for passports as a result of 
actions taken to comply with section 
7209(b) of the Intelligence Reform and 
Terrorism Prevention Act of 2004 
(IRTPA). The Passport Services _ 
Enhancement Act authorizes the 
Department of State to assess a 
surcharge on applicable fees for the 
filing of each passport application to 
offset its additional costs. The surcharge 
will be collected from within the 
application fee and will not increase the 
overall current cost of the passport. 
DATES: Effective date: This interim rule 
is effective on August 15, 2006. 
Comment period: The Department of 
State will accept written comments from 
interested persons up to September 13, 
2006. 
ADDRESSES: Interested parties may 
submit comments at any time by any of 
the following methods: 
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e E-mail: PassportRules@state.gov. 
You must include the Regulatory 
Identification Number (RIN) in the 
subject line of your message. 

e Mail: (Paper, disk, or CD-ROM 
submissions): An original and three 
copies of comments should be sent to: 
Gail Neelon, Office of Passport Policy, 
Planning and Advisory Services, 2100 
Pennsylvania Ave., NW., 3rd Floor, 
Washington, DC 20037. 202-663-2427. 

e Fax: 202-663-2499. You must 
include the Regulatory Identification 
Number (RIN) in the subject line of your 
message. 


FOR FURTHER INFORMATION CONTACT: For 
passport issuance policy: Gail Neelon, 
Office of Passport Policy, Planning and 
Advisory Services, 2100 Pennsylvania 
Ave., NW., 3rd Floor, Washington, DC 


20037. (202) 663-2427. E-mail: 


PassportRules@state.gov. For consular 
fee setting policy: Timothy Scherer, 
Office of the Executive Director, Bureau 
of Consular Affairs, U.S. Department of 
State, Suite H1004, 2401 E St., NW., 
Washington, DC 20520, or by e-mail: 


fees@state.gov. 


SUPPLEMENTARY INFORMATION: Section ~ 
1101(a)(30) of Title 8, United States 
Code (U.S.C.), defines a passport as any 
travel document issued by a competent 
authority showing the bearer’s origin, 


. identity and nationality, which is valid 


for the admission of the bearer into a 
foreign country. The Secretary of State 
has sole authority to grant and issue 
passports, pursuant to 22 U.S.C. 211a. 
Before a passport is issued to any person 
by or under authority of the United 
States such person shall subscribe to 
and submit a written application, as 
required by 22 U.S.C. 213. During its 
period of validity, a passport (when 
issued for the maximum period 
authorized by law) is a document 
establishing proof of United States 
citizenship, pursuant to 22 U.S.C. 2705. 
Section 7209 of the IRTPA seeks to 
enhance border security within the 
Western Hemisphere by requiring 
documentation for travel by U.S. 
citizens that denotes citizenship and 
identity. It requires that the Secretary of 
Homeland Security, in consultation 
with the Secretary of State, develop and 
implement a plan by January 1, 2008 to 
require all travelers, U.S. citizens and 
non-U.S. citizens alike, to present ‘“‘a 
passport or other document, or 
combination of documents, deemed by 
the Secretary of Homeland Security to 
be sufficient to denote identity and 
citizenship” when entering the United 
States. This is a change from prior travel 
requirements and will affect United 
States citizens entering the United 


States who do not currently possess 
valid passports. 

The Passport Services Enhancement 
Act (Pub. L. 109-167, January 10, 2006, 
119 STAT. 3578) authorizes the 
Secretary of State to establish, collect, 
and retain a surcharge to cover the costs 
of meeting the increased demand for 
passports as a result of actions taken to 
comply with section 7209(b) of the ~ 
Intelligence Reform and Terrorism 
Prevention Act of 2004 (Pub. L. 108- 


’ 458, 8 U.S.C. 1185). At present, the 


entire passport application fee is 
deposited to the Department of the 
Treasury. 

In March 2006, the Department of 
State commissioned an independent 
cost of service survey to examine the 
resource implications of the increased 
demand for passports under the Western 
Hemisphere Travel Initiative (WHTI), 
the administration’s proposal to address 
the requirements of the IRTPA, and to 
determine the appropriate amount of the 
surcharge. That survey determined that 
uncompensated WHTI-related costs 
borne by the Department of State will 
reach $289 million during the period FY 
2006-FY 2008. It also determined that a 
six-dollar surcharge retained by the 
Department of State would enable it to 
meet the costs of increased passport 


- demand. Pursuant to the authority 


granted to the Secretary of State under 
the Passport Services Enhancement Act 
of 2005, this rule will allow the 
Department of State to establish, collect, 
and retain a six-dollar surcharge on 
applicable fees for the filing of each 
application fer a passport, in order to 
address the resource implications of 
section 7209(b) of the IRTPA. That 
surcharge will be imbedded in the 
passport application fee and will be 
deposited as an offsetting collection to 
the appropriate Department of State 
appropriation account. The non- 
surcharge portion of the passport 
application fee will be remitted to the 
general fund of the Treasury. 

However, the Passport Services 
Enhancement Act stipulates that the 
Department of State must ensure “to the 
extent practicable”’ that the total cost of 
the passport during fiscal years 2006 
and 2007 not exceed the cost as of 
December 1, 2005. Therefore, the 
Department of State plans to reduce the 
total fee for a passport application based 
on the cost of service study 
commissioned in March 2006. This fee 
reduction will permit the Department of 
State to ensure in a timely manner that 
the cost of a passport application, after 
implementation of the surcharge 
authorized by this rule, will not exceed 
the cost of a passport application as of 
December 1, 2005. The net impact of 


these two actions is no change to the fee 
charged for a passport application. 

The Department of State considers the 
enactment of this rule as a matter of 
urgency to help provide the funds to 
meet the demand created by the 
legislation for universal international 
traveler nationality and identity 
documentation. The Department is in 
the process of increasing its overall 
production capacity, improving 
efficiency of production and 
adjudication processes, and developing 
a lower cost card format passport for use 
at land border crossings. 


Regulatory Findings 
Administrative Procedure Act 


The Department is publishing this 
rule as an interim final rule, with a 30- 
day provision for post-promulgation 
public comments, based on the ‘“‘good 
cause”’ exceptions set forth at 5 U.S.C. 
553(b)(3)(B) and 553(d)(3). The rule will 
not take effect, however, until August 
15, 2006. Publishing the rule in this 
way, with a post-promulgation 
opportunity for comment, will allow the 
Department of State to make the rule 
effective at the earliest opportunity. 
Allowing a full 30-day comment period 
followed by a publication of the final 
rule with a further 30 days before its 
effective date is not practicable or in the 
public interest. That process would > 
delay retention by the Department of 
State of the authorized surcharge, 
urgently needed in order to cover the 
increased costs attendant to 
implementing the provisions of the 
Intelligence Reform and Terrorism 
Prevention Act of 2004. That law, 


_ passed in the aftermath of the 


September 11, 2001 terrorist attacks, 
seeks to increase the national security of 
the United States by requiring all 
arrivals (both foreign national and U.S. 


_ citizen) to possess a suitably secure 


travel document. By expedited retention 
of the surcharge through an interim final 
rule, the Department of State will have 
sufficient time to fund the costs of 
increased passport demand in fiscal 
year 2006 and to prepare for the 
production of a new, convenient card 
format passport in fiscal year 2007. 
Comments received before the end of 
the comment period will be addressed 
in a final rule. 


Regulatory Flexibility Act/Executive 
Order 13272: Small Business 


These changes to the regulations are 
hereby certified as not expected to have 
a significant impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act, 
5 U.S.C. 601-612. 
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The Small Business Regulatory 
Enforcement Fairness Act of 1996 


This rule is not a major rule as 
defined by 5 U.S.C. 804, for purposes of 
congressional review of agency 
rulemaking under the Small Business 
Regulatory Enforcement Fairness Act of 
1996, Public Law 104-121. This rule 
will not result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs or prices; or 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or the ability of United 
States-based companies to compete with 
foreign based companies in domestic 
and import markets. 


The Unfunded Mandates Reform Act of 
1995 


Section 202 ofthe Unfunded 
Mandates Reform Act of 1995 (UFMA), 
Public Law 104—4; 109 Stat. 48; 2.U.S.C. 
1532, generally requires-agencies to 
prepare a statement before proposing 
any rule that may result in an annual 
expenditure of $100 million or more by 
State, local, or tribal governments, or by 
the private sector. This rule does not 
result in any such expenditure nor will 
it significantly or uniquely affect small 
governments. Therefore, no actions were 
deemed necessary. 


Executive Order 13132: Federalism 


The Department of State finds that 
this regulation will not have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or the 
distribution of power and 
responsibilities among the various 
levels of government. Nor does the rule 
have federalism implications warranting 
the application of Executive Orders No. 
12372 and No. 13132. 


Executive Order 12866: Regulatory 
Review 


The Department of State considers 
this rule to be a “significant regulatory 
action” under Executive Order 12866, 
section 3(f), Regulatory Planning and 
Review. Therefore, the Department has 
submitted the rule to the Office of 
Management and Budget for its review. 


Executive Order 12988: Civil Justice 
Reform 

The Department has reviewed the 
regulations in light of sections 3(a) and 
3(b)(2) of Executive Order No. 12988 to 
eliminate ambiguity, minimize 
litigation, establish clear legal 
standards, and reduce burden. 


The Paperwork Reduction Act of 1995 


This rule does not impose information 


collection requirements under the 


provisions of the Paperwork Reduction 
Act, 44 U.S.C., Chapter 35. 


List of Subjects in 22 CFR Part 51 


Administrative practice and 
procedure, Drug traffic control, 
Passports and Visas. 


m Accordingly, for the reason set forth 
above, 22 CFR part 51 is amended as 


PART 51—PASSPORTS 


@ 1. The authority citation for Part 51 is 
revised to read as follows: 


Authority: 8 U.S.C. 1153 note, 1351, 1351 
note; 10 U.S.C. 2602(c); 22 U.S.C. 214, 
2504(a), 4201, 4206, 4215, 4219; 31 U.S.C. 
9701; Public Law 105-277, 112 Stat. 2681 et 
seq.; Public Law 109-167, 119 Stat. 3578; 
Public Law 108-447, 118 Stat. 2809 et seq.; 
E.O. 10718, 22 FR 4632, 3 CFR, 1954-1958 
Comp., p. 382; E.O. 11295, 31 FR 10603, 3 
CFR, 1966-1970 Comp., p. 570. 

w 2. Section 51.61 is amended by 
redesignating paragraphs (b) and (c) as 
paragraphs (c) and (d) and adding a new 
paragraph (b) to read as follows: 


§51.61 Passport fees. 


(b) A surcharge of six dollars on the 
filing of each application for a passport 
in order to cover the costs of meeting 
the increased demand for passports as a 
result of actions taken to comply with 
section 7209(b) of the Intelligence 
Reform and Terrorism Prevention Act of 
2004 (8 U.S.C. 1165 note). The 
surcharge will be recovered by the 
Department of State from within the 
passport fee reflected in Schedule of 
Consular Fees. The surcharge will be 
imposed until October 1, 2010. 


Dated: August 4, 2006. 
Henrietta Fore, 


Under Secretary for Management, 
Department of State. 


[FR Doc. E6—13300 Filed 8—11—06; 8:45 am] 
BILLING CODE 4710-06-P 


_ DEPARTMENT OF THE INTERIOR 
Minerals Management Service 


30 CFR Parts 250 and 254 
_ RIN 1010—AD35 


Oil and Gas and Sulphur Operations in 
the Outer Continental Shelf (OCS) and 
Oil-Spill Response Requirements for 

- Facilities Located Seaward of the 
Coast Line—Change in Reference to 


AGENCY: Minerals Management Service 
(MMS), Interior. 


ACTION: Final rule. 


SUMMARY: MMS is changing the title 
“District Supervisor” to “District 
Manager” in regulations to make them 
consistent with a change in the title 
within MMS. 
DATES: This rule is effective on August 
14, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Chery! Blundon, Regulatory Specialist 
at (703) 787-1607 or FAX (703) 787— 
1555. 


SUPPLEMENTARY INFORMATION: | 

Background: On August 14, 2003, an 
official change of title for District 
Supervisor positions was approved by 
the Offshore Minerals Management 
Associate Director, and by the 
Administration and Budget Associate 
Director. The titles were changed from 
“District Supervisor’ to “District 
Manager’”’ due to the breadth and scope 
of the District Supervisors’ mission. The 
regulations at 30 CFR parts 250 and 254 
need to be amended to reflect the 
official change of the title. _ 

Because this rule only changes the 
reference to the official title of an MMS 
intermediate-level manager position and 
makes no substantive change in any rule 
or requirement, MMS for good cause 
finds that notice and public comment 
are impracticable and unnecessary ~ 
pursuant to 5 U.S.C. 553(b)(B). For the 
same reason, MMS finds good cause to 
waive the delay in effectiveness 
pursuant to 5 U.S.C. 553(d)(3), no party 
needing to adjust its conduct to conform 
to the rule. 


Procedural Matters 


Regulatory Planning and Review 
(Executive Order 12866) 


This-document is not a significant 
rule as determined by the Office of 
Management and Budget (OMB) and is 
not subject to review under E.O. 12866. 

(1) This rule will not have an effect of 
$100 million or more on the economy. 
It will not adversely affect in a material 
way the economy, productivity, 
competition, jobs, the environment, 
public health or safety, or State, local, 
or tribal governments or communities. 

(2) This rule will not create a serious 
inconsistency or otherwise interfere 
with an action taken or planned by 
another agency. It will have no effect on 
any other agency. 

(3) This rule does not alter the 
budgetary effects or entitlements, grants, 
user fees, or loan programs or the rights 
or obligations of their recipients. The 
rule only addresses a change of title. 

(4) This rule does not raise novel legal 
or policy issues. 
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Regulatory Flexibility Act (RFA) 


The Department certifies that this rule 
will not have a significant economic 
effect on a substantial number of small 
entities as defined under the RFA (5 
U.S.C. 6011 et seq.). 

Comments from the public are 
important to us. The Small Business and 
Agriculture Regulatory Enforcement 
Ombudsman and 10 Regional Fairness 
Boards were established to receive 
comments from small business about 
Federal agency enforcement actions. 
The Ombudsman will annually evaluate 
the enforcement activities and rate each 
agency’s responsiveness to small 
business. If you wish to comment on the 
actions of MMS, call 1-888-734-3247. 
You may comment to the Small 
Business Administration without fear of 
retaliation. Disciplinary action for 
retaliation by an MMS employee may 
include suspension or termination from 
employment with the Department of the 
Interior. 


Small Business Regulatory Enforcement 
Fairness Act (SBREFA) 


This rule is not a major rule under the 
SBREFA (5 U.S.C. 804(2)). This rule: 

a. Does not have an annual effect on 
the economy of $100.million or more. 

b. Will not cause an increase in costs 
or prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions. 

c. Does not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises. 


Unfunded Mandates Reform Act 
(UMRA) of 1995 


This rule does not impose an 
unfunded mandate on State, local, or 
tribal governments or the private sector 
of more than $100 million per year. The 
rule does not have a significant or 
unique effect on State, local or tribal 
governments or the private sector. A 
statement containing the information 
required by the UMRA (2 U.S.C. 1531 et 
seq.) is not required. 


Takings Implications Assessment 
(Executive Order 12630) 


This rule is not a governmental action 
capable of interference with 
constitutionally protected property 
rights. Thus, MMS did not need to 
prepare a Takings Implication 
Assessment according to E.O. 12630, 
Governmental Actions and Interference 
with Constitutionally Protected Property 
Rights. 


Federalism (Executive Order 13132) - 


With respect to E.O. 13132, this rule 
would not have federalism implications. 
This rule would not substantially and 
directly affect the relationship between 
the Federal and State governments. To 
the extent that State and local 
governments have a role in OCS 
activities, this rule would not affect that 
role. 


Civil Justice Reform (Executive Order 
12988) 


With respect to E.O. 12988, the Office - 


of the Solicitor has determined that this 
rule does not unduly burden the judicial 
system and meets the requirements of 
sections 3(a) and 3(b)(2) of the Order. 


Paperwork Reduction Act (PRA) 


The proposed revisions do not 
contain any information collection 
subject to the PRA and do not require 
a form OMB83-I be submitted to OMB 
for review and approval under section 
3507(d) of the PRA. The PRA provides 
that an agency may not conduct or 
sponsor a collection of information 
unless it displays a currently valid OMB 
control number. Until OMB approves a 
collection of information and assigns a 
control number, you are not required to 
respond. 


National Environmental Policy Act 
(NEPA) of 1969 


The MMS has determined that this 
final rule is strictly administrative in 
nature. This qualifies for a categorical 
exclusion under 516 Departmental 
Manual (DM) Chapter 2, Appendix 1.10. 
Therefore, it is categorically excluded 
from environmental review under 
section 102(2)(C) of the National 
Environmental Policy Act (NEPA), 
pursuant to 516 DM, Chapter 2, 
Appendix 1. In addition, the final rule 
does not involve any of the 10 
extraordinary circumstances listed in 
516 DM, Chapter 2, Appendix 2. 
Pursuant to Council on Environmental 
Quality regulations (40 CFR 1508.4) and 
the environmental policies and 
procedures of the Department of the | 
Interior, the term “categorical 
exclusions” means a category of actions 
which do not individually or 
cumulatively have a significant effect on 
the human environment and that have 
been found to have no such effect in 
procedures adopted by a Federal agency 
and for which neither an environmental 
assessment nor an environmental 
impact statement is required. 


Energy Supply, Distribution or Use 
(Executive Order 13211) 


Executive Order 13211 requires the 
agency to prepare a Statement of Energy 


" Effects when it takes a regulatory action 


that is identified as a significant energy 
action. This rule is not a significant 
energy action, and therefore would not 
require a Statement of Energy Effects 
because it: 

a. Is not a significant regulatory action 
under E.O. 12866, 

b. Is not likely to have a significant 
adverse effect on the supply, 
distribution, or use of energy, and 

c. Has not been designated by the 
Administrator of the Office of 
Information and Regulatory Affairs, 
OMB, as a significant energy action. 


Consultation With Indian Tribes 
(Executive Order 13175) 


Under the criteria in E.O. 13175, we 
have evaluated this proposed rule and 
determined that it has no potential 
effects on federally recognized Indian 
tribes. There are no Indian lands or 
tribes on the OCS. 


List of Subjects 
30 CFR Part 250 


Continental shelf, Environmental 
impact statements, Environmental 
protection, Government contracts, 
Investigations, Oil and gas exploration, 


Penalties, Pipelines, Public lands— 


mfinerals resources, Public lands—right- 
of-way, Reporting and recordkeeping 


requirements, Sulphur. 


30 CFR Part 254 
Continental shelf, Environmental 


protection, Intergovernmental relations, 


Oil and gas exploration, Oil pollution, 
Penalties, Pipelines, Public lands— 
mineral resources, Reporting and 
recordkeeping requirements. 

Dated: July 24, 2006. 
R.M. “Johnnie” Burton, 
Director, Minerals Management Service, 
Exercising the delegated authority of the 
Assistant Secretary, Land and Minerals 
Management. 
w For the reasons stated above, MMS 
amends 30 CFR aus) 250 and 254 as 
follows: 


PART 250—OIL AND GAS AND 
SULPHUR OPERATIONS IN THE 
OUTER CONTINENTAL SHELF 


@ 1. The authority citation for part 250 
continues to read as follows: 


Authority: 43 U.S.C. 1331 et seq., 31 U.S.C. 
9701. 


PART 250—{NOMENCLATURE 
CHANGE] 


@ 2. In part 250 remove the words 
“District Supervisor” wherever they 
appear and add, in their place, the 
words “District Manager.” 


| 
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w 3. In part 250 remove the words - 
“District or Regional Supervisor” 
wherever they appear and add, in their 
place, the words, ‘‘District Manager or 
Regional Supervisor.” 

w 4. In part 250 remove the words 
“Regional or District Supervisor” 
wherever they appear and add, in their 
place, the words “District Manager or 
Regional Supervisor.” 


PART 254—OIL-SPILL RESPONSE 
REQUIREMENTS FOR FACILITIES 
LOCATED SEAWARD OF THE COAST 
LINE 


@ 5. The authority citation for part 254 
continues to read as follows: 


Authority: 44 U.S.C. 3501 et seq. 


PART 254—[NOMENCLATURE 
CHANGE] 


w 6. In part 254 remove the words 
“District Supervisor” wherever they 
appear and add, in their place, the 
words, “District Manager.”’ 


[FR Doc. 06-6884 Filed 8-11-06; 8:45 am] 
BILLING CODE 4310-MR-P 


DEPARTMENT OF AGRICULTURE 
Forest Service 


36 CFR Part 242 
DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


50 CFR Part 100 
RIN 1018—-AU92 


Subsistence Management Regulations 
for Public Lands in AK; Kenai 
Peninsula Subsistence Resource 
Region 


AGENCIES: Forest Service, Agriculture; 
Fish and Wildlife Service, Interior. 
ACTION: Direct final rule. 


SUMMARY: We, the U.S. Forest Service 
and U.S. Fish and Wildlife Service, are 
amending the regulations governing 
subsistence use of fish and wildlife in 
Alaska by creating an additional 
subsistence resource region for the 
Kenai Peninsula. This addition of a 
separate subsistence resource region 
will allow for the creation of a separate 
Federal subsistence regional advisory 
council for that region. A new regional 
council responsible for only the Kenai 
Peninsula area will better ensure that 
residents with personal knowledge of 
the Kenai Peninsula area will have a 
meaningful role in the complex issues 


» and management challenges of 
subsistence management on the Federal 
lands of the Kenai Peninsula. 

DATES: This rule will be effective on 
September 29, 2006, unless we receive 
significant adverse comments on or 
before September 18, 2006. 

ADDRESSES: You may submit comments 
electronically to Subsistence@fws.gov. 
See SUPPLEMENTARY INFORMATION for file 
format and other information about 
electronic filing. You may also submit 
written comments to the Office of 
Subsistence Management, 3601 C Street, 
Suite 1030, Anchorage, AK 99503. 

FOR FURTHER INFORMATION CONTACT: For 
Forest Service questions, contact Steve 
Kessler, Regional Subsistence Program 
Leader, USDA-FS Alaska Region, at 
(907) 786-3592. For Fish and Wildlife 
Service questions, contact Pete Probasco 
at (907) 786-3888. 

SUPPLEMENTARY INFORMATION: 


Comments 


You may submit electronic comments ° 


(preferred method) and other data to 


’ Subsistence@fws.gov. Please submit as a 


PDF or MS Word file, avoiding the use 
of any special characters and any form 
of encryption. The existing Southcentral 
Regional Council will hold a meeting 


- Thursday, August 24, 2006, in 


Anchorage, Alaska, to receive testimony 
and discuss the proposed Kenai 
Peninsula subsistence Resource Region. 
The specific time and place will be 
noticed in local and regional 
newspapers and by press release. 


Background 

In Title VIII of the Alaska National 
Interest Lands Conservation Act 
(ANILCA) (16 U.S.C. 3111-3126), 
Congress found that “the situation in 
Alaska is unique in that, in most cases, 
no practical alternative means are 
available to replace the food supplies 
and other items gathered from fish and 
wildlife which supply rural residents 
dependent on subsistence uses * * *” 
and that “continuation of the 
opportunity for subsistence uses of 
resources on public and other lands in 
Alaska is threatened * * *” Asa result, 
Title VIII requires, among other things, 
that the Secretary of the Interior and the 
Secretary of Agriculture (Secretaries) 
implement a joint program to grant a 
preference for subsistence uses of fish 
and wildlife resources on public lands 
in Alaska, unless the State of Alaska 
enacts and implements laws of general 
applicability that are consistent with 
ANILCA and that provide for the 
subsistence definition, preference, and 
participation specified in Sections 803, 
804, and 805 of ANILCA. 


The State implemented a program that 
the Department of the Interior 
previously found to be consistent with 
ANILCA. However, in December 1989, 
the Alaska Supreme Court ruled in 
McDowell v. State of Alaska that the 
rural preference in the State subsistence 
statute violated the Alaska Constitution. 
The Court’s ruling in McDowell required 
the State to delete the rural preference 
from its subsistence statute and, 
therefore, negated State compliance 
with ANILCA. The Court stayed the 
effect of the decision until July 1, 1990. 
As a result of the McDowell decision, 
the Department of the Interior and the 
Department of Agriculture 
(Departments) assumed, on July 1, 1990, 
responsibility for implementation of 
Title VIII of ANILCA on public lands. 
On June 29, 1990, the Temporary 
Subsistence Management Regulations 


-for Public Lands in Alaska were 


published in the Federal Register (55 
FR 27114). 


Federal Subsistence Regional Advisory 
Councils 


Pursuant to the Subsistence 
Management Regulations for Federal 
Public Lands in Alaska, April 6, 1992,. 
and the Subsistence Management 
Regulations for Federal Public Lands in 
Alaska, 36 CFR 242.11 (2002) and 50 
CFR 100.11 (2002), and for the purposes 
identified therein, we divided Alaska 
into 10 subsistence resource regions, 
each of which is represented by a 
Federal Subsistence Regional Advisory 
Council (Regional Council). The 
Regional Councils provide a forum for 
residents of the regions, who have 
personal knowledge of local conditions 
and resource requirements, to have a 
meaningful role in the subsistence 
management of fish and wildlife on 
Alaska public lands. The Regional 
Council members represent varied 
geographical, cultural, and user 
diversity within each region. 


Current Rule 


The Kenai Peninsula has unique fish 
and wildlife management challenges 
due to intense use of the Peninsula’s 
fish and wildlife by local and nonlocal 
residents and by nonresidents, and due 
to the recent Board actions to begin to 
provide a meaningful subsistence 
priority for fisheries in Federally 
managed fresh waters on the Kenai 
Peninsula. Kenai Peninsula lands 
primarily under Federal management 
include the Chugach National Forest 
and the Kenai National Wildlife Refuge. 
A new region and regional council will 
better ensure that residents with 
personal knowledge of the Kenai 
Peninsula area will have a meaningful 
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role in subsisteuce use management on 
Federal public lands. 


By this direct final rule, the Federal 
Subsistence Board is establishing an 
additional subsistence resource region, 
the Kenai Peninsula Subsistence 
Resource Region. This Region will be 
composed of State Game Management 
Units 7, 14C, and 15, taken from the - 
Southcentral Subsistence Resource 
Region. 

The Board will recommend to the 
Secretaries that current Southcentral 
Regional Council members residing 
within the Kenai Peninsula Region be 


_ appointed to membership on the Kenai 


Peninsula Subsistence Regional 
Advisory Council and that members 
who reside in what will be the new 
Southcentral Region remain members of 
that Council. A special membership 
recruitment effort will be conducted this 
summer and fall to fill the additional 
vacancies on the Kenai Peninsula 
Council and to replace members on the 
Southcentral Council being appointed to 
the Kenai Peninsula Council. 


We are publishing this rule without a 
prior proposal because we view this 
action as an administrative action by the 
Federal Subsistence Board. This rule 
will be effective, as published in this 
document, September 29, 2006, unless 
we receive significant adverse 
comments on or before September 18, 
2006. Significant adverse comments are 
comments that provide strong 
justifications why the rule should not be 
adopted or for changing the rule. If we 
receive significant adverse comments, 
we will publish a notice in the Federal 
Register withdrawing this rule before 
the effective date. In the event that we 
do receive any significant adverse 
comments, we will engage in the normal 
rulemaking process to promulgate these 
changes to the CFR. Therefore, in this 
issue of the Federal Register, we have 
published a proposed rule regarding 
these regulatory changes. We will give 
the same consideration to comments 
submitted in response to either this 
direct final rule or the proposed rule; 
you do not need to submit separate 
comments for both documents. 


As discussed above, if we receive no 
significant advérse comments by the 


‘ close of the comment period, then this 


direct final rule will become effective 
September 29, 2006. In that case, we 
will publish a document in the Federal 
Register, before the effective date of this 
direct final rule, confirming the effective 
date and withdrawing the related 
proposed rule. 


Required Determinations 

Regulatory Planning and Review 
[Executive Order (E.O.) 12866], 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), and Small Business Regulatory © 
Enforcement Fairness Act (5 U.S.C. ~ 
804(2)) 


An economic analysis is not necessary 
because this rule will not have an 
economic impact on any entities, large 
or small. The Office of Management and 
Budget (OMB) has determined that this 
rule is not a significant rule under E.O. 
12866, and, therefore, OMB has not 
reviewed it. 


Unfunded Mandates Reform Act (2 
U.S.C. 1501 et seq.) 


In-accordance with the Unfunded - 
Mandates Reform Act: 

(a) This rule will not significantly or 
uniquely” affect small governments. A 
Small Government Agency Plan is not 


uired. 

“¢y) This rule will not produce a 
Federal mandate cf $100 million or 
greater in any year; that is, it is not a 
significant regulatory action” under 
the Unfunded Mandates Reform Act. 


Takings 

In accordance with E.O. 12630, this 
rule does not have significant takings 
implications. A takings implication 
assessment is not required. ; 


Federalism 


In accordance with E.O. 13132, this 
rule does not have significant 
Federalism effects. A Federalism 
assessment is not required. 


Civil Justice Reform 


In accordance with E.O. 12988, the 
Office of the Solicitor has determined 
that this rule does not unduly burden 
the judicial system, and this rule meets 
the requirements of sections 3(a) and 
3(b)(2) of the Order. 


Paperwork Reduction Act (44 U.S.C. 
3501 et seq.) 


This rule does not contain any new 
information collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1995. 


National Environmental Policy Act 


We have determined that an 
Environmental Assessment and/or an 
Environmental Impact Statement as 


defined by the National Environmental 
' Policy Act of 1969 need not be prepared 


for this rule. This rule does not 
constitute a major Federal action 
significantly affecting the quality of the 
human environment. 

William Knauer drafted these 
regulations under the guidance of Peter | 


J. Probasco of the Office of Subsistence 
Management, Alaska Regional Office, 
U.S. Fish and Wildlife Service, 
Anchorage, Alaska. Dennis Tol and 
Chuck Ardizzone, Alaska State Office, 
Bureau of Land Management; Greg Bos, 
Carl Jack, and Jerry Berg, Alaska 
Regional Office, U.S. Fish and Wildlife 
Service; Sandy Rabinowitch and Nancy 
Swanton, Alaska Regional Office, 
National Park Service; Dr. Warren 
Eastland, Pat Petrivelli, and Dr. Glenn 
Chen, Alaska Regional Office, Bureau of 
Indian Affairs; and Steve Kessler, 
Alaska Regional Office, USDA-Forest 
Service provided additional guidance. 


. List of Subjects 


36 CFR Part 242 


Administrative practice and 
procedure, Alaska, Fish, National 
forests, Public lands, Reporting and 
recordkeeping requirements, Wildlife. 


50 CFR Part 100 


Administrative practice and 
procedure, Alaska, Fish, National 
forests, Public lands, Reporting and 
recordkeeping requirements, Wildlife. 


m For the reasons set out in the 
preamble, the Departments amend title 
36, part 242, and title 50, part 100, of 
the Code of Federal Regulations, as set 
forth below. 


PART —SUBSISTENCE 


MANAGEMENT REGULATIONS FOR 
PUBLIC LANDS IN ALASKA 


@ 1. The authority citation for both 36 

CFR part 242 and 50 CFR part 100 

continues to read as follows: 
Authority: 16 U.S.C. 3, 472, 551, 668dd, 


3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C. 
1733. 


Subpart C—Board Determinations 


@2.In§ .22, paragraph (a) is revised 
by adding “; and” at the end of 
paragraph (10) and a new paragraph (11) 
to read as follows: 


§ _.22 Subsistence resource regions. 


(a) 
(11) Kenai Peninsula Region. 
* * * * * 


Dated: July 21, 2006. 

Peter J. Probasco, 

Acting Chair, Federal Subsistence Board. 
Dated: July 20, 2006. 

Steve Kessler, 

Subsistence Program Leader, 

USDA-Forest Service. 

[FR Doc. 06-6904 Filed 8-11-06; 8:45 am] 
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LIBRARY OF CONGRESS © 
Copyright Office 


37 CFR Parts 201 and 212 
[Docket No. RM 2006-5] 


Correction of Errors in Certificates of 
Registration of Vessel Hull Designs 


AGENCY: Library of Congress, Copyright 
Office. 


ACTION: Interim rule. 


SUMMARY: The Copyright Office is 
publishing an interim rule governing the 
correction of errors in certificates of 
registration of vessel hull designs. If the 
Office discovers a clerical or 
typographical error made by the Office 
on a Certificate of registration, the Office 
will issue a corrected certificate. If an 
owner of a vessel hull design discovers 
a clerical or typographical error in a 
certificate of registration that is a result 
of error in the application, the owner 
may submit an application for 
correction of the certificate of 
registration. 


DATES: Effective Date: August 14, 2006. 
FOR FURTHER INFORMATION CONTACT: 
David O. Carson, General Counsel, or 
Renee Coe, Senior Attorney, P.O. Box 
70400, Washington, DC 20024-0400, 
Telephone: (202) 707-8380. Telefax: 
(202) 707-8366. 

SUPPLEMENTARY INFORMATION: The 
Vessel Hull Design Protection Act of 
1998 offered sui generis protection for 
original designs of watercraft hulls and 
decks. 17 U.S.C. chapter 13. One of the 
requirements for protection of a vessel 
hull design is that the design be 
registered in the Copyright Office. See 
generally 17 U.S.C. 1310-1314. 

Section 1319 provides that the Office 
“may, by a certificate of correction 
under seal, correct any error in a 
registration incurred through the fault of 
the Office, or, upon payment of the 
required fee, any error of a clerical or 
typographical nature occurring in good 
faith but not through the fault of the 
Office. Such registration, together with 
the certificate, shall thereafter have the 
same effect as if it had been originally 
issued in such corrected form.” 17 
U.S.C. 1319. 

The Office has not issued regulations 
governing the procedure for correcting 
clerical or typographical errors in 
certificates of registration of vessel hull 
designs, but is now issuing interim 
regulations to clarify the procedure for 
requesting a certificate of correction. 

Certificates of registration of vesstl 
hull designs are produced directly from 
the application for registration (on Form 


D-VH) submitted by the owner of the 
design, sometimes with amendments 
made by the Copyright Office with the 
consent of the claimant. When a 
claimant discovers that there was a 
clerical or typographical error on the 
application and on the resulting 
certificate of registration, the claimant 
may apply for correction of the error by 
submitting an application to correct a 
design registration (Form DC) with the 
applicable filing fee. The Office has 
determined that the filing fee for 
correction of an error in a certificate of 
registration shall be the same as the 
filing fee for supplementary registration, 
the analogous service for copyright 
registration. Upon examination of the 
application and determination that a 
clerical or typographical error was 
made, the Office will issue a certificate 
of correction, which will be produced 


- directly from the Form DC submitted by 


the claimant. Form DC is available on 
the Copyright Office Web site at http:// 
www.copyright.gov/forms/formdc. pdf. 
The procedure for correcting clerical 
or typographical errors is somewhat 
similar to the existing procedure for 
supplementary registration of copyright, 
but is narrower in scope than the 
copyright procedure. A copyright 
claimant may obtain supplementary 
registration, by submitting Form CA, in 
order “‘to correct an error in a copyright 
registration or to amplify the 
information given in a registration.” 17 
U.S.C. 408(d) (emphasis added). In 
contrast, section 1319 permits 
correction of a vessel hull design 
registration only in cases of a clerical or 
typographical error, and does not permit 
amplification or supplementation of the 
information in the basic registration. 
When the Office discovers a clerical 
or typographical error in a certificate of 
registration that is due to error by the 
Office, or when such an error is brought 
to the attention of the Office, the Office 
will issue a corrected certificate of 
registration without requiring the 
submission of a Form DC or a filing fee. 


List of Subjects 
37 CFR Part 201 
Copyright, General provisions. 
37 CFR Part 212 
Design, Vessel hulls, Registration. 
Final Rule 


w For the reasons set out in the 
preamble, 37 CFR parts 201 and 212 are 
amended as follows: 


PART 201—GENERAL PROVISIONS 


@ 1. The authority citation for part 201 
continues to read as follows: 


Authority: 17 U.S.C. 702. 


§201.3 [Amended] 


@ 2. Section 201.3(c) is amended by 
adding paragraph (20) in the table to 
read: “‘(20) Correction of error in a 
certificate of registration of a vessel hull 
design (Form DC) * * * 115.” 


PART 212—PROTECTION OF VESSEL 
HULL DESIGNS 


w 3. The authority citation for part 212 
continues to read as follows: 


Authority: 17 U.S.C. chapter 13. 


m 4. Anew § 212.8 is added to read as 
follows: 


§212.8 Correction of errors in certificates 
of registration. 

(a) General. 

(1) This section prescribes conditions 
relating to the correction of clerical or 
typographical errors in a certificate of 
registration of a vessel hull design, 
under section 1319 of title 17 of the 
United States Code, as amended by 
Public Law 105-304. 

(2) For the purposes of this section, a 
basic registration means registration of a 
vessel hull design made under sections 
1310 through 1314 of title 17 of the 
United States Code, as amended by 
Public Law 105-304. 

(3) No correction of the information in 
a basic registration will be made except 
pursuant to the provisions of this 
§ 212.8. As an exception, where it is 
discovered that the record of a vessel 
hull design registration contains a 
clerical or typographical error made by 
the Copyright Office, the Office will take 
appropriate measures to rectify its error. 
Correction will be made only of clerical 
or typographical errors; errors of a 
different nature cannot be corrected and 
there is no procedure to amplify the 
registration record with additional 
information. 

(b) Application for correction of error 
in certificate. At any time after 
registration of a vessel hull design, the 
Copyright Office will correct a clerical 


_ or typographical error in the registration 


upon the application of the owner of the 


‘registered design or the owner’s 


authorized agent. 

(c) Form and content of application to 
correct registration. 

(1) An application to correct a 
registration shall be made on a form 


prescribed by the Copyright Office, shall 


be accompanied by the appropriate 
filing fee identified in § 201.3(c) and 
shall contain the following information: 
(i) The make and model of the vessel 
that embodies the registered design; 
(ii) The registration number of the 
basic registration; 
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(iii) The year when the basic 
registration was completed; 

(iv) The name or names of the 
designer or designers of the vessel hull, 
and the owner or owners of the vessel 
hull design, as they appear in the basic 
registration; 

(v) The space number and heading or 
description of the part of the basic 
registration where the error occurred; 

(vi) A transcription of the erroneous 
information as it appears in the basic 
registration; 

(vii) A statement of the correct 
information as it should have appeared; 

(viii) If desired, an explanation of the 
error or its correction; 

(ix) The name and address: 

(A) To which the correspondence 
concerning the application should be 
sent; and 

(B) To which the certificate of 
correction should be mailed; and 

(x) The certification shall consist of: 

(A) The handwritten signature of the 
owner of the registered design or of the 
duly authorized agent of such owner 
(who shall also be identified); 

(B) The typed or printed name of the 
person whose signature appears, and the 
date of signature; and 

(C) A statement that the person 
signing the application is the owner of 
the registered design or of the duly 
authorized agent of such owner, and 
that the statements made in the 
application are correct to the best of that 
person’s knowledge. 

(2) The form prescribed by he ° 
Copyright Office for the foregoing 
purposes is designated “Application to 
Correct a Design Registration (Form 
DC)”’. Copies of the form are available 
free upon request to the Public 
Information Office, Library of Congress, 
Copyright Office, 101 Independence _ 


Avenue, SE., Washington, DC 20559- 


6000 or on the Copyright Office Web 
site at http://www.copyright.gov/forms/ 
formdc.pdf. 

(3) Copies, phonorecords or 
supporting documents cannot be made 
part of the record of a corrected 
certificate of registration and should not 
be submitted with the application. 

(d) Fee. The filing fee for an 
application to correct a certificate of 
registration of a vessel hull design is 
prescribed in § 201.3(c). 

Dated: July 19, 2006. 

Marybeth Peters, 

Register of Copyrights. 

James H. Billington, 

Librarian of Congress. 

{FR Doc. 06-6915 Filed 8-11-06; 8:45 am] 
BILLING CODE 1410-30-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[EPA—R08—OAR-2006-0604; FRL-8208-8] 


Approval and Promuigation of Air 
Quality Implementation Plans; State of 
South Dakota; Revisions to the 
Administrative Rules of South Dakota 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Direct Final rule and NSPS 
Delegation. 


SUMMARY: EPA is taking direct final 
action approving a State 
Implementation Plan (SIP) revisions 
submitted by the State of South Dakota 
on January 14, 2005. The January 14, 
2005 submittal revises the 
Administrative Rules of South Dakota, 
Air Pollution Control Program, by 
modifying the chapters pertaining to 
definitions, ambient air quality, air 
quality episodes, operating permits for 
minor sources, regulated air pollutant 
emissions, new source review, 
performance testing, control of visible 
emissions, and continuous emission 
monitoring systems. In addition, the 
State made revisions to the Prevention 
of Significant Deterioration program, 
which has been delegated to the State. 
The intended effect of this action is to 
make these revisions federally 
enforceable. We are also announcing 
that on March 23, 2005, we updated the 
delegation of authority for the 
implementation and enforcement of the 
New Source Performance Standards to 
the State of South Dakota. These actions 
are being taken under sections 110 and 
111 of the Clean Air Act. 


DATES: This rule is effective on October 
13, 2006 without further notice, unless 
EPA receives adverse comment by 
September 13, 2006. If adverse comment 
is received, EPA will publish a timely 
withdrawal of the direct final rule in the 
Federal Register informing the public 
that the rule will not take effect. 
ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA—R08- 
OAR-2006-0604, by one of the 
following methods: 

e http://www.regulations.gov. Follow 
the on-line instructions for submitting 
comments. 

e E-mail: Jong.richard@epa.gov and 
dygowski.laurel@epa.gov. 

e Fax: (303) 312-6064 (please alert — 
the individual listed in the FOR FURTHER 
INFORMATION CONTACT if you are faxing 
comments). 

e Mail: Richard R. Long, Director, Air 
and Radiation Program, Environmental 


Protection Agency (EPA), Region 8, 
Mailcode 8P—AR, 999 18th Street, Suite 


‘200, Denver, Colorado 80202-2466. 


e Hand Delivery: Richard R. Long, 
Director, Air and Radiation Program, 
Environmental Protection Agency 
(EPA), Region 8, Mailcode 8P—AR, 999 
18th Street, Suite 300, Denver, Colorado 
80202-2466. Such deliveries are only 
accepted Monday through Friday, 8 a.m. 
to 4:55 p.m., excluding Federal 
holidays. Special arrangements should 
be made for deliveries of boxed 
information. 

Instructions: Direct your comments to 
Docket ID No. EPA-R08-OAR-2006- 
0604. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through http:// 
www.regulations.gov or e-mail. The 
http://www.regulations.gov Web site is 
an (anonymous access” system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA, without going through http:// 
www.regulations.gov your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. For additional information 
about EPA’s public docket visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/epahome/dockets.htm. 
For additional instructions on 
submitting comments, go to Section I. 
General Information of the 
SUPPLEMENTARY INFORMATION section of 


this document. 


Docket: All documents in the docket 
are listed in the http:// 
www.regulations.gov index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
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restricted by statute. Certain other 
material, such as copyrighted material, 
will be publicly available only in hard 
copy. Publicly available docket 
materials are available either 
electronically in http:// 
www.regulations.gov or in hard copy at 
the Air and Radiation Program, 
Environmental Protection Agency 
(EPA), Region 8, 999 18th Street, Suite 
300, Denver, Colorado 80202-2466. EPA 
requests that if at all possible, you 
contact the individual listed in the FOR 
FURTHER INFORMATION CONTACT section to 
view the hard copy of the docket. You 
may view the hard copy of the docket 
Monday through Friday, 8 a.m. to 4 
p-m., excluding Federal holidays. 

FOR FURTHER INFORMATION CONTACT: 
Laurel Dygowski, EPA Region 8, 999 
18th Street, Suite 200, Mailcode 8P—AR, 
Denver, CO 80202 (303) 312-6144, 
dygowski.laurel@epa.gov. 


SUPPLEMENTARY INFORMATION: 


Table of Contents 

I. General Information 

IL. Summary of SIP revisiowf 

III. Revisions to Delegated Programs 

IV. Final Action 

V. Statutory and Executive Order Reviews 
Definitions 

For the purpose of this document, we 
are giving meaning to certain words or 
initials as follows: 

(i) The words or initials Act or CAA 
mean or refer to the Clean Air Act, 
unless the context indicates otherwise. 

(ii) The words EPA, we, us or our 
mean or refer to the United States 
Environmental Protection Agency. 

(iii) The initials SIP mean or refer to 
State Implementation Plan. 

(iv) The words State or South Dakota 
mean the State of South Dakota, unless 
the context indicates otherwise. 


I. General Information 


A. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through Regional 
Materials in EDOCKET, regulations.gov 
or e-mail. Clearly mark the part or all of 
the information that you claim to be 
CBI. For CBI information in a disk or CD 
ROM that you mail to EPA, mark the 
outside of the disk or CD ROM as CBI 
and then identify electronically within 
the disk or CD ROM the specific 
information that is claimed as CBI. In 
addition to one complete version of the 
comment that includes information 
claimed as CBI, a copy of the comment 
that does not contain the information 
* claimed as CBI must be submitted for 
inclusion in the public docket. 


Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. 

2. Tips for Preparing Your Comments. 
When submitting comments, remember 
to: 

a. Identify the rulemaking by dutbont 
number and other identifying 
information (subject heading, Federal . 
Register date and page number). 

b. Follow directions—The agency may 
ask you to respond to specific questions 
or organize comments by referencing a 


Code of Federal Regulations (CFR) part - 


or section number. 

c. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

d. Describe any assumptions and 
provide any technical information andi 
or data that you used. 

e. If you estimate potential costs or 


- burdens, explain how you arrived at 


your estimate in sufficient detail to 
allow for it to be reproduced. 

f. Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 

g. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

h. Make sure to submit your 
comments by the comment period 
deadline identified. 


II. Summary of SIP Revision 


On January 14, 2005, the State of 
South Dakota submitted revisions to its 
State Implementation Plan (SIP). The 
specific revisions to the SIP contained 
in the January 14, 2005 submittal are 
explained below. The January 14, 2005 
submittal also contained revisions to 
other sections of the Administrative 
Rules of South Dakota (ARSD) that are 
not part of the SIP. This rule does not 
address revisions to ARSD 74:36:05, 
74:36:07, 74:36:08, or 74:36:16 that were 
part of the January 14, 2005 submittal. 


A. ARSD 74:36:01—Definitions 


ARSD 74:36:01 was revised to repeal 
the definitions for “actual emissions”, 
“major modification’, ‘reconstruction 
of sources’’, and ‘“‘significant”’. These 
terms pertain to federal programs that 
the State adopts by reference and the 
Federal programs define these terms. 
The State adopts by reference the 
definitions for actual emissions and 
major modification in ARSD 


-74:36:10:02, the definition for 


reconstruction of sources in ARSD 
74:36:07:01 and 74:36:08:01, and 
significant in ARSD 7436:09:02. 


Therefore, the State is repealing these 


definitions and has adopted by 
reference the Federal definitions. The 
State is deleting the definitions for “Part 


70” and “‘reference method” since they 
are not used anywhere in article 74:36, 
and is revising the definition for 
“permit modification”’ to reflect that the 
term permit modification pertains to 
both Part 70 operating permits and 
minor operating permits. The State has 
revised the definitions for ‘“‘categories of 
sources” and “modification” to make 
them equivalent to the federal 
definitions. In addition, the State has 
revised several definitions to update the 
incorporation of the Code of Federal 
Regulations (CFR) to the July 1, 2003 
CFR and has made minor typogmephins! 
corrections. 


B. ARSD 74:36:02—Ambient Air Quality 
and ARSD 74:36:03—Air Quality 
Episodes 


The State has revised these sections to 
update the incorporation of the CFR to 
the July 1, 2003 CFR and has made 


minor typographical corrections. 


C. ARSD 74:36:04—Operating Permits 
for Minor Sources 


Subsection 74:36:04:04 contains the 
standard that is used to issue an 
operating permit. Both a new source and 
a permit modification must demonstrate 
that it will not interfere with the 
attainment or maintenance of the 
National Ambient Air Quality Standards 
(NAAQS). The State has revised this 
subsection to include the term permit 
modification which was not previously 
included. The State has also revised this 
section to update the incorporation of 
the CFR to the July 1, 2003 CFR and has 
made minor typographical corrections. 


D. ARSD 74:36:06—Regulated Air 
Pollutant Emissions 


Subsection 74:36:06:04 pertains to 
particulate emission restrictions for 
incinerators and wood waste burners. 
The State is revising this section to 
include a reference to chapter 74:36:08 
to include emission limits from this 
chapter that apply to incinerators. The 
State is also revising subsection 


. 74:36:06:06, which identifies those units 


that emit enough air pollutants to 
warrant a stack performance test to 
‘ensure compliance with state and 
federal air emission limits. Prior to this 
revision, this subsection only identified 
new units and a major modification as 
having to perform a stack test. The State 
is revising this section by removing the 
term ‘“‘major” so that any modification 
will require a stack performance test to 
ensure compliance. 
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E. ARSD 74:36:10—New Source Review, 
ARSD 74:36:11—Performance Testing, 
ARSD 74:36:12—Control of Visible 
Emissions, and ARSD 74:36:13— 
Continuous Emission Monitoring 
Systems 


The State has revised these sections to 
update the incorporation of the CFR to 
the July 1, 2003 CFR and has made 
minor typographical corrections. 


III. Revisions to Delegated Programs 


A. ARSD 74:36:07—New Source 
Performance Standards (NSPS) 


The January 14, 2005 submittal by the 
State updated the effective date of the 
incorporated by reference NSPS to July 
1, 2003. EPA is announcing that on 
March 23, 2005, we updated the 
delegation of authority for the 
implementation and enforcement of the 


NSPS to the State. The March 23, 2005 | 


letter of delegation to the State follows: 


Steven M. Pirner, Secretary, 
South Dakota Department of 
Environment and Natural Resources, 
523 East Capitol, 
Pierre, SD 57501-3182. 

Dear Mr. Pirner: 

On January 14, 2005, the State submitted 
a revision to the Air Pollution Control 
Program for South Dakota. Specifically, the 
state revised its rules to incorporate the July 
1, 2003 Code of Federal Regulations. This 


revision, in effect, updates the citation of the - 


incorporated Federal New Source 
Performance Standards (NSPS) to July 1, 
2003. 

Subsequent to states adopting NSPS 
regulations, EPA delegates the authority for 
the implementation and enforcement of those 
NSPS, so long as the state’s regulations are 
equivalent to the Federal regulations. EPA 
reviewed the pertinent statutes and 
regulations of the State of South Dakota and 
determined that they provide an adequate 
and effective procedure for the 
implementation and enforcement of the 
NSPS by the State of South Dakota. 


- Therefore, pursuant to section 111(c) of the 


Clean Air Act (Act), as amended, and 40 CFR 
part 60, EPA hereby delegates its authority 
for the implementation and enforcement of 
the NSPS to the State of South Dakota as 
follows: 

(A) Responsibility for all sources located, 
or to be located, in the State of South Dakota 
subject to the standards of performance for 
new stationary sources promulgated in 40 
CFR part 60. The categories of new stationary 
sources covered by this delegation are all 
NSPS subparts in 40 CFR part 60, as in effect 
on July 1, 2003. Note this delegation does not 
include the emission guidelines in subparts 
Cb, Cc, Cd, Ce, BBBB and DDDD. These 
subparts require state plans which are 
approved under a separate process pursuant 
to section 111(d) of the Act. 

(B) Not all authorities of NSPS can be 
delegated to states under section 111(c) of the 
Act, as amended. The EPA Administrator 
retains authority to implement those sections 


of the NSPS that require: (1) Approving 
equivalency determinations and alternative 
test methods, (2) decision making to ensure 
national consistency, and (3) EPA rulemaking 
to implement. Therefore, of the NSPS of 40 
CFR part 60 being delegated in this letter, the 
enclosure lists examples of sections in 40 . 
CFR part 60 that cannot be delegated to the 
State of South Dakota. 

(C) The Department of Environment and 
Natural Resources (DENR) and EPA will 
continue a system of communication 
sufficient to guarantee that each office is 
always fully informed and current regarding 
compliance status of the subject sources and 
interpretation of the regulations. 

(D) Enforcement of the NSPS in the state 
will be the primary responsibility of the 
DENR. If the DENR determines that such 
enforcement is not feasible and so notifies 
EPA, or where the DENR acts in a manner 
inconsistent with the terms of this 
delegation, EPA may exercise its concurrent 
enforcement authority pursuant to section 
113 of the Act, as amended, with respect to 
sources within the State of South Dakota 
subject to NSPS. : 

(E) The State of South Dakota will at no 
time grant a variance or waiver from 
compliance with NSPS regulations. Should 
DENR grant such a variance or waiver, EPA 
will consider the source receiving such relief 
to be in violation of the applicable Federal 
regulation and initiate enforcement action 
against the source pursuant to section 113 of 
the Act. The granting of such relief by the 
DENR shall also constitute grounds for 
revocation of delegation by EPA. 

(F) If at anytime there is a conflict between 
a state regulation and a Federal regulation (40 
CFR part 60), the Federal regulation must be 
applied if it is more stringent than that of the 
state. If the state does not have the authority 
to enforce the more stringent Federal 
regulation, this portion of the delegation may 
be revoked. - 

(G) If the Regional Administrator . 
determines that a state procedure for 
enforcing or implementing the NSPS is 
inadequate, or is not being effectively carried 
out, this delegation may be revoked in whole 
or part. Any such revocation shall be _ 
effective as of the date specified in a Notice 
of Revocation to the DENR. 

(H) Acceptance of this delegation of 
presently promulgated NSPS does not 
commit the State of South Dakota to accept 
delegation of future standards and 
requirements. A new request for delegation 
will be required for any standards not 
included in the state’s request of January 14, 
2005. 

(1) Upon approval of the Regional 
Administrator of EPA Region VIII, the 
Secretary of DENR may subdelegate his/her 
authority to implement and enforce the NSPS 
to local air pollution control authorities in 
the state when such authorities have 
demonstrated that they have equivalent or. 


-more stringent programs in force. 


(J) The State of South Dakota must require 
reporting of all excess emissions from any 
NSPS source in.accordance with 40 CFR 
60.7(c). 

(K) Performance tests shall be scheduled 
and conducted in accordance with the 


procedures set forth in 40 CFR part 60 unless 
alternate methods or procedures are 
approved by the EPA Administrator. 
Although the Administrator retains the 
exclusive right to approve equivalent and 
alternate test methods as specified in 40 CFR 
60.8(b)(2) and (3), the state may approve 
minor changes in methodology provided 
these changes are reported to EPA Region 
VIII. The Administrator also retains the right 
to change the opacity standard as specified 
in 40 CFR 60.11(e). 

(L) Determinations of applicability such as 
those specified in 40 CFR 60.5 and 60.6 shall 
be consistent with those which have already 
been made by the EPA. : 

(M) Alternatives to continuous monitoring 
procedures or reporting requirements, as 
outlined in 40 CFR 60.13(i), may be approved 
by the state with the prior concurrence of the 
Regional Administrator. 

(N) If a source proposes to modify its 
operation or facility which may cause the 
source to be subject to NSPS requirements, 
the state shall notify EPA Region VIII and 
obtain a determination on the applicability of 
the NSPS regulations. 

(O) Information shall be made available to 
the public in accordance with 40 CFR 60.9. 
Any records, reports, or information 
provided to, or otherwise obtained by, the 
state in accordance with the provisions of 
these regulations shall be made available to 
the designated representatives of EPA upon 
request. 

(P) All reports required pursuant to the 
delegated NSPS should not be submitted to 
the EPA Region VIII office, but rather to the 
DENR. 

(Q) As 40 CFR part 60 is updated, South 
Dakota should revise its regulations 
accordingly and in a timely manner and 
submit to EPA requests for updates to its 
delegation of authority. 

EPA is approving South Dakota’s request 
for NSPS delegation for all areas within the 
State except for land within formal Indian 
reservations located within or abutting the 
State of South Dakota, including the: 
Cheyenne River Indian Reservation, Crow 
Creek Indian Reservation, Flandreau Indian 
Reservation, Lower Brule Indian Reservation, 
Pine Ridge Indian Reservation, Rosebud 
Indian Reservation, Standing Rock Indian 
Reservation, Yankton Indian Reservation, any 
land held in trust by the United States for an 
Indian tribe; and any other areas which are 
“Indian Country” within the meaning of 18 
U.S.C. 1151. 

Since this delegation is effective 
immediately, there is no need for the state to 
notify the EPA of its acceptance. Unless we 
receive written notice of objections from you 
within ten days of the date on which you 
receive this letter, the State of South Dakota 
will be deemed to accept all the terms of this 
delegation. EPA will publish an information 
notice in the Federal Register in the near 
future to inform the public of this delegation, 
in which this letter will appear in its entirety. 

If you have any questions on this matter, 
please contact me or have your staff contact 
Richard Long, Director of our Air and 
Radiation Program. We can both be reached 
at (800) 227-8917. 


Sincerely yours, 
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Robert E. Roberts 
Regional Administrator 


Enclosure cc: Brian Gustafson, 


Enclosure to Letter Delegating NSPS in 40 


Administrator, South Dakota Air Quality CFR Part 60, Effective Through July 1, 2003, 


Program 


to the State of South Dakota 


EXAMPLES OF AUTHORITIES IN 40 CFR PART 60 WHICH CANNOT BE DELEGATED 


40 CFR Subparts 


Section(s) 


60.45a. 


60.56c(i), 


60.114a. 


60.623. 
60.634. 
60.663(f). 
60.694. 


60.703(e). 

60.711(a)(16), 60.713(b)(1)(i) and (ii), 60.713(b)(5)(i), 60.713(d), 60.715(a) and 60.716. 
60.723(b)(1), 60.723(b)(2)(i)(C), 60.723(b)(2){iv), 60.724(e) and 60.725(b). 
60.743(a)(3)(v)(A) and (B), 60.743(e), 60.745(a) and 60.746. 

60.754(a)(5). 
60.2030(c) identifies authorities in Subpart CCCC that cannot be dstegiited to the State. 


60.44b(f), 60.44b(g) and 60.49b(a)(4). 
60.48c(a)(4). 

60.8 

60.105(a)(13)(iii) and 60. 106(i)(12). 


60.8(b)(2) and (b)(3), and those sections throughout the standards that reference 60.8(b)(2) and (b)(3); 
60.11(b) and (e); and 60.13(i). 


60.111b(f)(4), 60.114b, 60.116b(e)(3)(iii), 60.116b(e)(3)(iv), and 60.116b(f)(2)(iii). 
60.153(e). 

60.195(b). 

60.302(d)(3). 

60.332(a)(3) and 60.335(a). 
60.482—1(c)(2) and 60.484. 
60.493(b)(2)(i)(A) and 60.496(a)(1). 
60.502(e)(6) 

60.531, 60.533, 60.534, 60.535, 60.536(i)(2), 60.537, 60.538(e) and 60.539. 
60.543(c)(2)(ii)(B). 
60.562—2(c). 
60.592(c). 
60.613(e). 


B. ARSD 74:36:09—Prevention of Significant 
Deterioration (PSD) 


On July 6, 1994, EPA delegated the 
authority to South Dakota to implement and 
enforce the Federal PSD permitting 
regulations (see 59 FR 47260). In order to 
maintain their delegation for the 
implementation and enforcement of the PSD 
program, the State has made revisions to 
ARSD 74:36:09 to make it equivalent to 
EPA’s regulations. The State has revised this 
chapter by removing the references to 
Federal Register notices published after July 
1, 2002 and adding references to the July 1, 
2003 CFR. The delegation of the PSD 
program to the State still carries the same 
terms of delegation as outlined in the 1994 
Federal Register notice (59 FR 47260). In 
delegating the PSD program to the State, the 
State agrees to follow EPA’s interpretations of 
the regulations, as articulated in regulatory 
preambles, guidance, and other Agency 
statements. 


IV. Final Action 


EPA is approving revisions to the South 
Dakota SIP submitted by the State on January 
14, 2005. The revisions we are approving are 
revisions to ARSD 74:36:01, 73:36:02, 
74:36:03, 74:36:04, 74:36:06, 74:36:10, 
74:36:11, 74:36:12, and 74:36:13. We are 
approving revisions to the delegated PSD 
program in ARSD 74:36:09. We are also 
announcing that on March 23, 2005, we 


updated the delegation of authority for the 
implementation and enforcement of the 
NSPS to the State of South Dakota. 

Section 110(]) of the Clean Air Act states 
that a SIP revision cannot be approved if the 
revision would interfere with any applicable 
requirement concerning attainment and 
reasonable further progress towards 
attainment of the NAAQS or any other 
applicable requirements of the Act. The 
South Dakota SIP revisions that are the 
subject of this document do not interfere 
with the maintenance of the NAAQS or any 
other applicable requirement of the Act 
because of the following: (1) The revisions to 
the SIP meet Federal requirements and allow 
the State to include the most recent version 
of Federal regulations; and (2) the NSPS 
delegation meets the requirements of section 
111(c) of the CAA and 40 CFR part 60. 
Therefore, section 110(l) requirements are 
satisfied. 

EPA is publishing this rule without prior 
proposal because the Agency views this as a 
noncontroversial amendment and anticipates 
no adverse comments. However, in the 
“Proposed Rules” section of today’s Federal 
Register publication, EPA is publishing a 
separate document that will serve as the 
proposal to approve the SIP revision if 
adverse comments are filed. This rule will be 
effective October 13, 2006 without further 
notice unless the Agency receives adverse 
comments by September 13, 2006. If the EPA 


receives adverse comments, EPA will publish 
a timely withdrawal in the Federal Register 
informing the public that the rule will not 
take effect. EPA will address all public 
comments in a subsequent final rule based on 
the proposed rule. The EPA will not institute 
a second comment period on this action. Any 
parties interested in commenting must do so 
at this time. Please note that if EPA receives 
adverse comment on an amendment, 
paragraph, or section of this rule and if that 
provision may be severed from the remainder 
of the rule, EPA may adopt as final those 
provisions of the rule that are not the subject 
of an adverse comment. 


V. Statutory and Executive Order Review 


Under Executive Order 12866 (58 FR 
51735, October 4, 1993), this action is not a 
“significant regulatory action” and therefore 
is not subject to review by the Office of 
Management and Budget. For this reason, . 
this action is also not subject to Executive 
Order 13211, ‘Actions Concerning 
Regulations That Significantly Affect Energy 
Supply, Distribution, or Use” (66 FR 28355, 
May 22, 2001). This action merely approves 
state law as meeting Federal requirements 
and imposes no additional requirements ° 
beyond those imposed by state law. 
Accordingly, the Administrator certifies that 
this rule will not have a significant economic 
impact on a substantial number of small 
entities under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.). Because this rule 
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approves pre-existing requirements under 
state law and does not impose any additional 
enforceable duty beyond that required by 
state law, it does not contain any unfunded 
mandate or significantly or uniquely affect 
small governments, as described in the 
Unfunded Mandates Reform Act of 1995 
(Pub. L. 104-4). 

This rule also does not have tribal 
implications because it will not have a 
substantial direct effect on one or more 
Indian tribes, on the relationship between the 
Federal Government and Indian tribes, or on 
the distribution of power and responsibilities 
between the Federal Government and Indian 
tribes, as specified by Executive Order 13175 
(65 FR 67249, November 9, 2000). This action 
also does not have Federalism implications 
because it does not have substantial direct 
effects on the States, on the relationship 
between the national government and the 
States, or on the distribution of power and 
responsibilities among the-various levels of 
government, as specified in Executive Order 
13132 (64 FR 43255, August 10, 1999). This 
action merely approves a state rule 
implementing a Federal standard, and does 
not alter the relationship or the distribution 
of power and responsibilities established in 
the Clean Air Act. This rule also is not 
subject to Executive Order 13045 “Protection 
of Children from Environmental Health Risks 
and Safety Risks’’ (62 FR 19885, April 23, 
1997), because it is not economically 
significant. 

In reviewing SIP submissions, EPA’s role is 
to approve state choices, provided that they 
meet the criteria of the Clean Air Act. In this 
context, in the absence of a prior existing 
requirement for the State to use voluntary 
consensus standards (VCS), EPA has no 
authority to disapprove a SIP submission for 


failure to use VCS. It would thus be 
inconsistent with applicable law for EPA, 
when it reviews a SIP submission, to use VCS 
in place of a SIP submission that otherwise 
satisfies the provisions of the Clean Air Act. 
Thus, the requirements of section 12(d) of the 
National Technology Transfer and 
Advancement Act of 1995 (15 U.S.C. 272° 
note) do not apply. This rule does not impose 
an information collection burden under the 
provisions of the Paperwork Reduction Act of 
1995 (44 U.S.C. 3501 et seq.). 

The Congressional Review Act, 5 U.S.C. 
801 et seq., as added by the Small Business 
Regulatory Enforcement Fairness Act of 1996, 
generally provides that before a rule may take 
effect, the agency promulgating the rule must 
submit a rule report, which includes a copy 
of the rule, to each House of the Congress and 
to the Comptroller General of the United 
States. EPA will submit a report containing 
this rule and other required information to 
the U.S. Senate, the U.S. House of 
Representatives, and the Comptroller General 
of the United States prior to publication of 
the rule in the Federal Register. A major rule 
cannot take effect until 60 days after it is 
published in the Federal Register. This 
action is not a ‘major rule” as defined by 5 
U.S.C. 804(2). 

Under section 307(b)(1) of the Clean Air 
Act, petitions for judicial review of this 
action must be filed in the United States 


, Court of Appeals for the appropriate circuit 


by October 13, 2006: Filing a petition for 
reconsideration by the Administrator of this 
final rule does not affect the finality of this 
rule for the purposes of judicial review nor 
does it extend the time within which a 
petition for judicial review may be filed, and 
shall not postpone the effectiveness of such 
rule or action. This action may not be 


challenged later in proceedings to enforce its 
requirements. (See section 307(b)(2).) 


List of Subjects in 40 CFR Part 52 


Environmental protection, Air pollution 
control, Carbon monoxide, 
Incorporation by reference, 
Intergovernmental relations, Lead, 
Nitrogen dioxide, Ozone, Particulate 
matter, Reporting and recordkeeping 
requirements, Sulfur oxides, Volatile 
organic compounds. 


Dated: August 1, 2006. 
Robert E. Roberts, 
Regional Administrator, Region 8. 


w 40 CFR part 52 is amended as follows: 
PART 52—[AMENDED] 


@ 1. The authority citation for Part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401 et seq. 
Subpart QQ—South Dakota 


2. In § 52.2170, the table in paragraph 
(c) is amended by revising the entries 
for chapters 74:36:01, 73:36:02, 
74:36:03, 74:36:04, 74:36:06, 74:36:10, 
74:36:11, 74:36:12, and 74:36:13 of the 
Administrative Rules of South Dakota to 
read as follows: 


§52.2170 Identification of plan. 


* * * * * 


(c) EPA approved regulations. 


State citation ° Title/subject 


State effective date 


EPA approval date and citation ' | 


Explanations 


74:36:01 Definitions 


74:36:01:01 .... | Definitions 74:36:01:01(1)-(76), (78) | 1/2/2005 ............... [Insert Federal Register page number 
: and (79). z where the document begins and date]. 
74:36:01:02 .... | Actual emissions defined ................0. Repealed—1/2/ [Insert Federal Register page number 
: 2005. where the document begins and date]. 
74:36:01:05 .... | Applicable requirements of Clean Air | 1/2/2005 ................. [Insert Federal Register page number 
Act defined. where the document begins and date]. 
74:36:01:07 .... | Major modification defined ................... Repealed—1/2/ [Insert Federal Register page number 
2005. where the document begins and date]. 

74:36:01:09 .... | Categories of sources defined ............... [Insert Federal Register page number | 
where the document begins and date]. 
74:36:01:10 .... | Modification defined [Insert Federal Register page number 
where the document begins and date]. 
74:36:01:14 .... | Reconstruction of sources defined ........ Repealed—1/2/ [Insert Federal Register page number 
- 2005. where the document begins and date]. 
74:36:01:16 .... | Responsible official defined ................... 4.) aa a [Insert Federal Register page number 
where the document begins and date]. 
73:36:01:17 .... | Significant defined ................. Repealed—1/2/ [Insert Federal Register page number 
2005. where the document begins and date]. 
74:36:01:20 .... | Physical change or change in the meth- | 1/2/2005 ................. [Insert Federal Register page number 
od of operation. where the document begins and date]. 

74:36:02 Ambient Air Quality 

74:36:02:02 .... | Ambient air quality standards ................ TVWAZ0OS 2. .i5o.ci..2..- [Insert Federal Register page number 
where the document begins and date]. 
74:36:02:03 .... | Methods of sampling and analysis ........ far |) oe [Insert Federal Register page number 
where the document begins and date]. 
74:36:02:04 .... | Air quality monitoring network ............... TW2I2005 ...0..500c5500022 [Insert Federal Register page number 
‘ where the document begins and date]. 


| 
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State citation 


Titie/subject 


State effective date 


EPA approval date and citation ' 


Explanations 


74:36:02:05 .... 


Ambient air monitoring requirements ..... DiS -scsstipocetecoss [Insert Federal Register page number 
where the document begins and date]. 


:36:03 Air Quality Episodes 


74:36:03:01 .... | Air pollution emergency episode ........... [Insert Federal Register page number 
- where the document begins and date]. 
74:36:03:02 .... | Episode emergency contingency plan ... | 1/2/2005 .............. [Insert Federal Register page number 
where the document begins and date]. 
74:36:04 Operating Permits for Minor Sources 
74:36:04:03 .... | Operating permit exemptions ................. MIQIEOOD secs. ccssssance [Insert Federal Register page number | Except 
where the document begins and date].| 74:36:04:03.01, 
Minor permit vari- 

p ance, not in SIP. 
74:36:04:04 .... | Standard for issuance of operating per- | 1/2/2005 ................. [Insert Federal Register page number 
mit. where the document begins and date]. 
74:36:04:06 .... | Timely and complete application for op- | 1/2/2005 ................. [Insert Federal Register page number 
erating permit required. where the document begins and date]. 


74:36:06 


Regulated Air Pollutant Emissions 


74:36:06:06 .. 


cinerators and waste wood burners. 
Stack performance test .............. 


Particulate emission restrictions for in- | 1/2/2005 ................. {Insert Federal Register page number 
where the document begins and date]. 
ease thes 1/2/2008 ................. | [Insert Federal Register page number 
where the document begins and date]. 


74:36:10 New Source Review 


74:36:10:02 .... 
74:36:10:03.01 
74:36:10:05 .... 
74:36:10:07 .... 
74:36:10:08 .... 
74:36:10:09 


74:36:10:10 .... 


Definitions 


rate. 


parable to lowest achievable emission 


New source review preconstruction per- | 1/2/2005 ................. [Insert Federal Register page number 
mit required. 

New source review preconstruction per- | 1/2/2005 .............0 [Insert Federal Register page number 
mit. 

Determining credit for emission offsets | 1/2/2005 ................. [Insert Federal Register page number 

Projected actual emissions. ........ 

Clean unit test for emission units sub- | 1/2/2005 ................. {Insert Federal Register page number 
ject to lowest achievable emission 
rate. 

Clean unit test for emission units com- | 1/2/2005 ................. [Insert Federal Register page number 


scacslcosaveoseas [Insert Federal Register page number 
where the document begins and date]. 


where the document begins and date]. 
where the document begins and date]. 
where the document begins and date]. 
1/2/2005 ................. | [Insert Federal Register page number 
where the document begins and date]. 


where the document begins and date]. 


where the document begins and date]. 


74:36:11 Performance Testing 


74:36:11:01 .... 


ing methods. 


Stack performance testing or other test- | 1/2/2005 ............0.. [Insert Federal Register page number 
where the document begins and date]. 


74:36:12 Control of Visible Emissions 


74:36:12:01 .... 


74:36:12:03 ...: 


or dehydrators. 


Restrictions on visible emissions 


(| [Insert Federal Register page number 
where the document begins and date]. 
Exceptions granted to alfalfa pelletizers | 1/2/2005 ................. [Insert Federal Register page number 
where the document begins and date]. 


74:36:13 Continuous Emission Monitoring Systems 


74:36:13:02 .... 


74:36:13:03 .... 


74:36:13:04 .... 


74:36:13:06 .... 


74:36:13:07 .... 


systems. - 


Credibie evidence 


all continuous emission monitoring 


Reporting requirements. ............. 


Minimum performance specifications for | 1/2/2005 ................. [Insert Federal Register page number 
where the document begins and date]. 


bee, os, 1/2/2005 ................. | [Insert Federal Register page number 
‘where the document begins and date]. 
Notice to department of exceedance ..... WERT cece ices [Insert Federal Register page number 
where the document begins and date]. 
1/2/2005 ................. | [Insert Federal Register page number 

where the document begins and date]. 
[Insert Federal Register page number 


where the document begins and date]. 


in 
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State citation Title/subject.- 


State effective date 


EPA approval date. and citation 1 


Explanations 


* * 


* * 


* * 


‘In order to determine the EPA effective date for a specific provision that is listed in this table, consult the Federal Register cited in this col- 


umn for that particular provision. 


* * * 


[FR Doc. E6—13166 Filed 8—11—06; 8:45 am] 
BILLING CODE 6560-50-P 


DEPARTMENT OF DEFENSE 


Defense Acquisition Regulations 
System 


48 CFR Parts 212, 225, and 252 


RIN 0750-AF25 


Defense Federal Acquisition 
Regulation Supplement; Contractor 
Personnel Authorized To Accompany 
U.S. Armed Forces (DFARS Case 
2005—D013) 


AGENCY: Defense Acquisition 
Regulations System, Department of 


Defense (DoD). 


ACTION: Interim rule; extension of 
comment period. 


SUMMARY: DoD is extending the 
comment period for the interim rule 
published at 71 FR 34826 on June 16, 
2006. The interim rule implements DoD 
policy regarding contractor personnel 
authorized to accompany U.S. Armed 
Forces deployed outside the United 
States. The comment period is extended 
to accommodate significant interest 
expressed with regard to the interim 
rule. 


DATES: The ending date for submission 
of comments is extended to September 
18, 2006. 


FOR FURTHER INFORMATION CONTACT: Ms. 
Amy Williams, Defense Acquisition 
Regulations System, 
OUSD(AT&L)DPAP(DARS), IMD 3C132, 
3062 Defense Pentagon, Washington, DC 
20301-3062. Telephone (703) 602-0328; 
facsimile (703) 602-0350. Please cite 
DFARS Case 2005—D013. 


Michele P. Peterson, 


Editor, Defense Acquisition Regulations 
System. 


[FR Doc. E6-13280 Filed 8-11-06; 8:45 am] 
BILLING CODE 5001-08-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 679 


[Docket No. 060216045-6045-01; I.D. 
080806G] 


Fisheries of the Exclusive Economic 
Zone Off Alaska; Atka Mackerel Lottery 
in Areas 542 and 543 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Temporary rule, notification of 
fishery assignments. 


SUMMARY: NMFS is notifying the owners 
and operators of registered vessels of 
their assignments for the 2006 B season 
Atka mackerel fishery in harvest limit 
area (HLA) 542 and/or 543 of the 
Aleutian Islands subarea of the Bering 
Sea and Aleutian Islands management 
area (BSAI). This action is necessary to 
allow the harvest of the 2006 B season 
HLA limits established for areas 542 and 
543 pursuant to the 2006 and 2007 


harvest specifications for groundfish in - 


the BSAI. 


DATES: Effective 1200 hrs, Alaska local 
time (A.L.t.), August 9, 2006, until 1200 
hrs, A.l.t., December 31, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Jennifer Hogan, 907-586-7228. 


SUPPLEMENTARY INFORMATION: NMFS 
manages the groundfish fishery in the 
BSAI exclusive economic zone 
according to the Fishery Management 
Plan for Groundfish of the Bering Sea 
and Aleutian Islands Management Area 
(FMP) prepared by the North Pacific 
Fishery Management Council under 
authority of the Magnuson-Stevens 
Fishery Conservation and Management 
Act. Regulations governing fishing by 
U.S. vessels in accordance with the FMP 
appear at subpart H of 50 CFR part 600 
and 50 CFR part 679. 

In accordance with 
§ 679.20(a)(8)(iii)(A), owners and 
operators of vessels using trawl gear for 
directed fishing for Atka mackerel in the 
HLA are required to register with 
NMFS. Eleven vessels have registered 
with NMFS to fish in the B season HLA 
fisheries in areas 542 and/or 543. In 
order to reduce the amount of daily 


catch in the HLA by about half and to 


disperse the fishery over time and in 
accordance with § 679.20(a)(8)(iii)(B), 
the Acting Administrator, Alaska 
Region, NMFS, has randomly assigned 
each vessel to the HLA directed fishery 
for Atka mackerel for which they have 
registered and is now notifying each 
vessel of its assignment. 

Vessels assigned to the first HLA 
directed fishery in area 542 in 
accordance with 50 CFR 679.20(a)(8)(iii) 
are as follows: Federal Fishery Permit 
number (FFP) 3400 Alaska Ranger, FFP 
3819 Alaska Spirit, FFP 4093 Alaska 
Victory, FFP 3423 Alaska Warrior, FFP 
4092 Constellation, and FFP 2800 U.S. 
Intrepid. 

Vessels assigned to the second HLA 
directed fishery in area 542 in 
accordance with 50 CFR 679.20(a)(8)(iii) 
are as follows: FFP 2443 Alaska Juris, 
FFP 1879 American No. 1, FFP 2134 
Ocean Peace, FFP 3835 Seafisher, and 
FFP 2733 Seafreeze Alaska. 

Vessels assigned to the first HLA 
directed fishery in area 543 in 
accordance with 50 CFR 679.20(a)(8)(iii) 
are as follows: FFP 2443 Alaska Juris, 
FFP 2134 Ocean Peace, FFP 3835 
Seafisher, and FFP 2733 Seafreeze 
Alaska. 

Vessels assigned to the second HLA . 
directed fishery in area 543 in 
accordance with 50 CFR 679.20(a)(8)(iii) 
are as follows: FFP 3400 Alaska Ranger, 
FFP 3819 Alaska Spirit, FFP 4093 
Alaska Victory, FFP 3423 Alaska 
Warrior, and FFP 4092 Constellation. 


Classification 


The Assistant Administrator for 
Fisheries, NOAA (AA), finds good cause 
to waive the requirement to provide 
prior notice and opportunity for public 
comment pursuant to the authority set 
forth at 5 U.S.C. 553(b)(B) as such 
requirement is unnecessary. This notice 
merely advises the owners of these 
vessels of the results of a random 
assignment required by regulation. The 
notice needs to occur immediately to 
notify the owner of each vessel of its 
assignment to allow these vessel owners 
to plan for participation in the B season 
HLA fisheries in areas 542 and/or 543. 

The AA also finds good cause to 


_ waive the 30-day delay in the effective 


date of this action under 5 U.S.C. 
553(d)(3). This finding is based upon 
the reasons provided above for waiver of 
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prior notice and opportunity for public This action is required by §§ 679.20 Dated: August $906.) Se 
comment. Foe om and 679.22 and is exempt from review James P. Burgess, , 
Sate ee, under Executive Order 12866. Acting Director, Office of Sustainable 
Authority: 16 U.S.C. 1801 et seq. Fisheries, Natiohal Marine Fisheries Service. 
[FR Doc. 06-6895 Filed 8—9-06; 1:33 pm] 
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Proposed Rules 


Federal Register 
Vol. 71, No. 156 


Monday, August 14, 2006 


This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules. 


FEDERAL RESERVE SYSTEM 


12 CFR Part 204 
[Regulation D; Docket No. R-1262] 


Reserve Requirements of Depository 
Institutions 

AGENCY: Board of Governors of the 
Federal Reserve System. 

ACTION: Notice of proposed rulemaking; 
request for public comment. 


SUMMARY: The Board proposes to revise 
its 1980 interpretation of Regulation D 
(Reserve Requirements of Depository 
Institutions) setting forth criteria for the 
“bankers’ bank” exemption from reserve 
requirements. The interpretation sets 
forth the standards that the Board uses 
in applying the statutory and regulatory 
requirements for the bankers’ banks 
exemption to specific institutions. The 
proposed revisions would authorize the 
Board to determine, on a case by case 
basis, whether certain entities not 
already expressly authorized in the 
interpretation may become customers to 
a limited extent of bankers’ banks. 
DATES: Comments must be received by 
September 13, 2006. 

ADDRESSES: You may submit comments, 
identified by Docket No. R-1262, by any 
of the following methods: 

e Agency Web Site: http:// 
www. federalreserve.gov. Follow the 
instructions for submitting comments at 
http://www. federalreserve.gov/ 

eneralinfo/foia/ProposedRegs.cfm. 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e E-mail: 
regs.comments@federalreserve.gov. 
Include the docket number in the 
subject line of the message. 

e FAX: (202) 452-3819 or (202) 452- 
3102. 

e Mail: Jennifer J. Johnson, Secretary, 
Board of Governors of the Federal 
Reserve System, 20th Street and 
Constitution Avenue, NW., Washington, 
DC 20551. 

All public comments are available 
from the Board’s Web site at http:// 


www. federalreserve.gov/generalinfo/ 
foia/ProposedRegs.cfm as submitted, 
unless modified for technical reasons. 
Accordingly, your comments will not be 
edited to remove any identifying or 
contact information. Public comments 
may also be viewed electronically or in 
paper in Room MP-500 of the Board's 
Martin Building (20th and C Streets, 


_ NW.) between 9 a.m. and 5 p.m. on 


weekdays. 


FOR FURTHER INFORMATION CONTACT: 
Heatherun Allison, Senior Counsel, 
(202) 452-3565; or Stephanie Martin, 
Associate General Counsel, (202) 452- 
3198, Legal Division, Board of 
Governors of the Federal Reserve 
System, Washington, DC 20551. For 
users of Telecommunications Device for 
the Deaf (TDD) only, contact (202) 263— 
4869. 

SUPPLEMENTARY INFORMATION: 


I. Statutory Background 


Section 19(b) of the Federal Reserve 
Act (Act) imposes reserve requirements 
on certain deposits and other liabilities 
of depository institutions. 12 U.S.C. 
461(b). The Board’s Regulation D, 
“Reserve Requirements.of Depository 
Institutions” (12 CFR part 204), 
implements section 19(b). Section 
19(b)(9) of the Act, commonly referred 
to as the “bankers’ bank exemption,” 
exempts from reserve requirements 
certain depository institutions that 
would otherwise be subject to them. 
Specifically, Section 19(b)(9) provides 
that reserve requirements “shall not 
apply with respect to any financial 
institution which—{A) Is organized 
solely to do business with other 
financial institutions; (B) is owned 
primarily by the financial institutions 
with which it does business; and (C) 
does not do business with the general 
public.” 12 U.S.C. 461(b)(9). Section 
19(a) of the Act authorizes the Board to 
define the terms used in section 19 and 
to prescribe such regulations as it may 
deem necessary to effectuate the 
purposes of the section and to prevent 
evasions thereof. 


II. Issuance of Original Interpretation 


In November 1980, the Board issued 
an interpretation of Regulation D 
specifying certain standards to be used - 
in applying these requirements to 
specific institutions to determine 
whether they qualify for the bankers’ 
bank exemption. 12 CFR 204.121 


(Interpretation). Under the 
Interpretation, an institution may be 
regarded as “organized solely to do 
business with other depository __ 
institutions even if, as an incidental part 


- to [sic] its activities, it does business to 


a limited extent with entities other than 
depository institutions.” Id. In addition, 
a depository institution will be regarded 
as ‘‘being owned primarily by the 
institutions with which it does 
business” if ‘75 per cent or more of its 
capital is owned by other depository 
institutions * * * regardless of the type 
of depository institution.” Id. 

Finally, the Interprétation states that a 
depository institution will be regarded 
as “‘not do[ing] business with the 
general public” if the depository 
institution satisfied two requirements. 


. First, the depository institution must 


limit the range of customers with which 
it does business to: Depository 
institutions; subsidiaries or 
organizations owned by depository 
institutions; directors, officers or 
employees of the same or other 
depository institutions; individuals 
whose accounts are required at the 
request of the institution’s supervisory 
authority due to the actual or impending 
failure of another depository institution; 
share insurance funds; and depository 
institution trade associations. Second, 
the depository institution’s loans to or 
investment in that range of customers 
(other than depository institutions) 
cannot exceed 10 percent of total assets, 
and the extent to which it receives 
shares or deposits from or issues other 
liabilities to those same entities (other 
than depository institutions) cannot 
exceed 10 percent of total liabilities or 
net worth. Id. 


Ill. Proposed Revisions 


’ The Board proposes to amend the 
Interpretation to authorize the Board to 
expand the “range of customers” with 
which a bankers’ bank may permissibly 
do business. The Board proposes to add 
to the current list of non-depository 
institution customers with which 
bankers’ banks may do business the 
language “and such others as the Board 
may determine on a case by case basis 
consistent with the purposes of the Act 
and the bankers’ bank exemption.”’ Such 
customers would still be subject to the 
percentage limitations specified in the 
Interpretation relating to ownership and 
doing business (i.e., not more than 25 
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percent of bankers’ bank‘capital may be 
owned by non-depository institution 
customers and bankers’ bank business 
with non-depository institution 
customers may not exceed 10 percent of 
total assets/liabilities). 

The Board believes that this 
amendment is appropriate in order to 
align the Interpretation more closely 
with current business and regulatory 
practices relating to bankers’ banks. The 
Board has received inquiries concerning 
whether certain non-depository 
institution entities not already listed in 
the Interpretation may permissibly do 
business with bankers’ banks, and it 
appears that amending the 
Interpretation to allow case by case 
determinations of such inquiries is 
appropriate at this time. The Board is 
not proposing at this time to specify any 
standards under which it would make 
such case by case determinations in 
order to provide institutions and the 
Board with flexibility in making such 
determinations, in keeping with the 
purposes of the Act and the bankers’ 
bank exemption. Specifically, the Board 
- anticipates that such requests would be 

made only in cases where granting the 
request would facilitate the conduct of 
bankers’ banking business. Accordingly, 
the Board would not generally expect to 
exercise such authority for the purpose 
of expanding the range of non- 
depository institution customers of 
bankers’ banks to include the general 
public. The Board expects that, if this 
amendment is adopted, the Board 
should over time obtain increased 
experience with future requests, and 
based on that experience may find that 
proposing further amendments 
(including standards) to the 
Interpretation are warranted. 
Comment is solicited on all aspects of 

the proposal. 


IV. Form of Comment Letters 


Comment letters should refer to 
Docket No. R-1262 and, when possible, 
should use a standard typeface with a 
font size of 10 or 12; this will enable the 
Board to convert text submitted in paper 
form to machine-readable form through 
electronic scanning, and will facilitate 
automated retrieval of comments for 
review. Comments may be mailed 
electronically to 
regs.comments@federalreserve.gov. 


V. Solicitation of Comments Regarding 
Use of “Plain Language” 

Section 722 of the Gramm-Leach- 
Bliley Act of 1999 requires the Board to 
use ‘‘plain language”’ in all proposed 
and final rules published after January 
1, 2000. The Board invites comments on 
whether the proposed rule is clearly 


stated and effectively organized, and 
how the Board might make the proposed 
text easier to understand. 


VI. Initial Regulatory Flexibility 
Analysis 

In accordance with section 3(a) of the 
Regulatory Flexibility Act (RFA) (5 
U.S.C. 601 et seq.), the Board has 
reviewed the proposed amendments to 
the Interpretation of Regulation D. A 
final regulatory flexibility analysis will 
be conducted after consideration of 
comments received during the public 
comment period. 

1. Statement of the objectives of the 
proposal. The Board is proposing 
revisions to its Interpretation of 
Regulation D in order to authorize the 
Board to determine, on a case by case 
basis, whether non-depository 
institutions that are not already listed in 
the Interpretation may be bankers’ bank 
customers without the bankers’ bank 
losing its exemption from reserve 
requirements. Section 19 of the Act was 
enacted to impose reserve requirements 
on certain deposits and other liabilities 
of depository institutions for monetary 
policy purposes. Section 19 exempts 
certain institutions from reserve 
requirements as ‘‘bankers”’ banks” 
provided that the institutions meet the 
characteristics specified in the statute. 
Section 19 also authorizes the Board to 
promulgate such regulations as it may 
deem necessary to effectuate the 
purposes of the section. The Board 
believes that the proposed revisions to 
the Interpretation are within the 
Congress’ broad grant of authority to the 
Board to adopt provisions that carry out 
the purposes of section 19 of the Act. 

2. Small entities affected by the 
proposal. The number of small entities 
affected by this proposal is unknown. 
The proposal would only affect those 
entities, regardless of size, that choose 
to request a Board determination to 
permit them to do business with non- 
depository institutions not already 
specified in the Interpretation while 
maintaining their bankers’ bank 
exemption from reserve requirements. 

3. Other federal rules. The Board 
believes that no federal rules duplicate, 
overlap, or conflict with the proposed 
revisions to the Interpretation. 

4. Significant alternatives to the 
proposed revisions. The Board 
welcomes comment on any significant 
alternatives that would minimize the 
impact of the proposed rule on small 
entities. 


VII. Paperwork Reduction Act 


In accordance with the Paperwork 
Reduction Act (PRA) of 1995 (44 U.S.C. 
3506; 5 CFR part 1320 Appendix A.1), 


the Board reviewed the proposed rule 
under the authority delegated to the 
Board by the Office of Management and 
Budget (OMB). The proposed rule 
contains no requirements subject to the 
PRA. 


12 CFR Chapter Il 
List of Subjects in 12 CFR Part 204 


Banks, banking, Reporting and 
recordkeeping requirements. 


For the reasons set forth in the 
preamble, the Board is proposing to 
amend 12 CFR part 204 as follows: 


PART 204—RESERVE 
REQUIREMENTS OF DEPOSITORY 
INSTITUTIONS (REGULATION D) 


1. The authority citation for part 204 
continues to read as follows: 


Authority: 12 U.S.C. 248(a), 248(c), 3714, 
461, 601, 611, and 3105. 


2. The second sentence of paragraph 
(a)(2)(iii) of § 204.121 is revised to read 
as follows: 


§ 204.121. Bankers’ banks. 
(a) eit 
(2) 


- (iii) * * * First, the range of 
customers with which the institution 
does business must be limited to 
depository institutions; directors, 
officers or employees of the same or 
other depository institutions; : 
individuals whose accounts are 
acquired at the request of the 
institution’s supervisory authority due 
to the actual or impending failure of 
another depository institution; share 
insurance funds; depository institution 
trade associations; and such others as 
the Board may determine on a case by 
case basis consistent with the purposes 
of the Act and the bankers’ bank 
exemption.* * * 

* * * * * 


By order of the Board of Governors of the 
Federal Reserve System, August 8, 2006. 


Jennifer J. Johnson, 

Secretary of the Board. 

[FR Doc. E6-13235 Filed 8-11-06; 8:45 am] 
BILLING CODE 6210-01-P 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 2000-NE-08-AD] 
RIN 2120-AA64 


Airworthiness Directives; Hartzell 
Propeller Inc. Compact Series 
Propellers 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: The FAA proposes to 
supersede an existing airworthiness 
directive (AD) for Hartzell Propeller Inc. 
models compact 
series, constant speed or feathering 
propellers with Hartzell manufactured 
“Y” shank aluminum blades. That AD 
currently requires initial blade 
inspections, with no repetitive 
inspections; rework of all ‘““Y” shank 
aluminum blades including cold rolling 
of the blade shank retention radius, 
blade replacement and modification of 
pitch change mechanisms for certain 
propeller models; and changing the 
airplane operating limitations with 
specific models of propellers installed. 
This proposed AD would require the 
same actions but would clarify certain 
areas of the compliance and would 
update a certain service bulletin (SB) 
reference to the most recent SB. This 
proposed AD results from operators 
requesting clarification of certain 
portions of AD 2002-09-08. We are 
proposing this AD to prevent failure of 
the propeller blade from fatigue cracks 
in the blade shank radius, which can 
result in damage to the airplane and loss 
of airplane control. 

DATES: We must receive any comments 
on this proposed AD by October 13, 
2006. 


ADDRESSES: Use one of the following 
addresses to comment on this proposed 
AD: 

e By mail: Federal Aviation 
Administration (FAA), New England 
Region, Office of the Regional Counsel, 
Attention: Rules Docket No. 2000—NE- 
08—AD, 12 New England Executive Park, 
Burlington, MA 01803. 

e By fax: (781) 238-7055. 

e By e-mail: 9-ane- 
adcomment@faa.gov. 

You can get the service information 
identified in this proposed AD from 
Hartzell Propeller Inc. Technical 
Publications Department, One Propeller 
Place, Piqua, OH 45356; telephone (937) 
778-4200; fax (937) 778-4391. 


You may examine the AD docket at 
the FAA, New England Region, Office of 
the Regional Counsel, 12 New England 
Executive Park, Burlington, MA. 


FOR FURTHER INFORMATION CONTACT: 
Melissa T. Bradley, Aerospace Engineer, 
Chicago Aircraft Certification Office, 
FAA, Small Airplane Directorate, 2300 
East Devon Avenue, Des Plaines, IL 
60018-4696; telephone (847) 294-8110; 
fax (847) 294-7834. © 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


We invite you to send any written 
relevant data, views, or arguments 
regarding this proposal. Send your 
comments to an address listed under 
ADDRESSES. Include ‘AD Docket No. 
2000—NE-08—AD” in the subject line of 
your comments. If you want us to 
acknowledge receipt of your mailed 
comments, send us a self-addressed, 
stamped postcard with the docket 
number written on it; we will date- 
stamp your postcard and mail it back to 
you. We specifically invite comments 
on the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed AD. If a person contacts us 
verbally, and that contact relates to a 
substantive part of this proposed AD, 
we will summarize the contact and 
place the summary in the docket. We 
will consider all comments received by 
the closing date and may amend the 
proposed AD in light of those 
comments. 


Examining the AD Docket 


You may examine the AD Docket 
(including any comments and service 
information), by appointment, between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except Federal holidays. See 
ADDRESSES for the location. 

Discussion 

On April 24, 2002, we issued AD 
2002-09-08, Amendment 39-12741 (67 
FR 31113, May 9, 2002). That AD 
requires, for Hartzell models ( )HC-()()Y 
Q-OQQOQO compact series, constant speed 
or feathering propellers with Hartzell 
manufactured ““Y” shank aluminum 
blades: 

e Initial blade inspections, with no 
repetitive inspections; 

e Rework of all “Y”’ shank blades 
including cold rolling of the blade 
shank retention radius; 

e Blade replacement and 
modification of pitch change 
mechanisms for certain propeller 
models;and 

e Changing the airplane operating 
limitations with specific models of 
propellers installed. 


That AD resulted from FAA reviews 
of propeller service histories since 
issuing AD 77—12—06R2. The reviews 
included reports of fatigue cracks that 
might result in blade separation. That 
condition, if not corrected, could result 
in failure of the propeller blade from 
fatigue cracks in the blade shank radius, 
which can result in damage to the 
airplane and loss of airplane control. 


Actions Since AD 2002-09-08 Was 
Issued 


Since that AD was issued, operators 
have requested: 

e Clarification that the affected blades 
are aluminum; 

e Clarification as to what are the 
correct identification letters stamped on 
the blades; 

e Clarification that if AD 77-12-06 
was complied with, then no further 
action is required; and 

¢ The addition of Hartzell Propeller 
Inc. Service Bulletin No. HC-SB-61- 
118, Revision E, and HC-SB-61-118, 
Revision F, to the list of approved 
alternative methods of compliance to SB 
No. 118A. 

We have made these clarifications and 


_ additions in the proposed AD. 


FAA’s Determination and Requirements 
of the Proposed AD 


We have evaluated all pertinent 
information and identified an unsafe 
condition that is likely to exist or 
develop on other products of this same 
type design. We are proposing this AD, 
which would require initial blade 
inspections, with no repetitive 
inspections; rework of all ““Y” shank 
blades including cold rolling of the 
blade shank retention radius, blade 
replacement and modification of pitch 
change mechanisms for certain 
propeller models; and changing the 
airplane operating limitations with 
specific models of propellers installed. 


Costs of Compliance 


We estimate that this proposed AD 
would affect 35,750 propellers installed 
on airplanes of U.S. registry. We expect 
that all of the affected propellers should 
have already been inspected to comply 
with the existing AD’s requirements to 
inspect, and rework or replace the 
blades. If these actions have not already 
been done, then the total cost to comply 
with this proposed AD is estimated to 
be $700 per propeller. 


Special Flight Permits Paragraph 
Removed 

Paragraph (f) of the current AD, AD 
2002-09-08, contains a paragraph 
pertaining to special flight permits. 
Even though this final rule does not 
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contain a similar paragraph, we have - 
made no changes with regard to the use 
of special flight permits to operate the 
airplane to a repair facility to do the 
work required by this AD. In July 2002, 
we published a new part 39 that 
contains a general authority regarding 
special flight permits and airworthiness 
directives; see Docket No. FAA-2004-— 
8460, Amendment 39-9474 (69 FR 
47998, July 22, 2002). Thus, when we 
now supersede ADs we will not include 
a specific paragraph on special flight 
permits unless we want to limit the use 
of that general authority granted in 
section 39.23. 

Authority for This Rulemaking 

Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 

We have determined that this 
proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship-between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the ae sow regulation: 

1. Is not a “significant regulatory 
action” under Executive Order 12866; 

2. Is not a “significant rule” under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 
_ 3. Would not have a significant 

economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a summary of the costs 
to comply with this proposal and placed 
it in the AD Docket. You may get a copy 
of this summary by sending a request to 


us at the address listed under 
ADDRESSES. Include “‘AD Docket No. 
2000-NE-08-AD”’ in your request. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 


DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


2. The FAA amends § 39.13 by 
removing Amendment 39-12741 (67 FR 
31113, May 9, 2002) and by adding a 
new airworthiness directive to read as 
follows: 


Hartzell Propeller Inc.: Docket No. 2000- 
NE-08-—AD. 


Comments Due Date 


(a) The Federal Aviation Administration 
(FAA) must receive comments on this 
airworthiness directive (AD) action by 
October 13, 2006. 


Affected ADs 


(b) This AD supersedes AD 2002-09-08, 
Amendment 39-12741. 
Applicability 

(c) This AD applies to Hartzell Propellers 
Inc. models (‘)HC-{ )( )Y()-{ )()() compact 
series constant speed or feathering propellers 
with Hartzell manufactured ““Y” shank 
aluminum blades. These propellers are used 
on, but not limited to, the following 
airplanes: 


Manufacturer Airplane model 
Aermacchi S.pA. (for- | S—208. 
merly Siai- 
Marchetti). 
Aero Commander ...... 200B and 200D. 
Aerostar 600. 
24, 35, 36, 45, 55, 
56TC, 58, 60, and 
95. 
Bellanca ..............c.0 14 and 17 series. 
EMB-200A. 
Mooney .....:.......:00 M20 and M22. 
Pilatus Britten Nor- BN-2, BN-2A, and 
man, or Britten Nor- BN-2A-6. 
man. 
PA-23, PA-24, PA- 
28, PA-30, PA-31, 
PA-32, PA-34, 
PA-36, and PA-39. 


Manufacturer Airplane model 


Rockwell ..........scee 112, 114, 200, 500, 


and 685 series. 


(d) The parentheses appearing in the 
propeller model number indicates the 
presence or absence of an additional letter(s) 
that varies the basic propeller model. This 
AD applies regardless of whether these letters 
are present or absent in the propeller model 
designation. 


Unsafe Condition 


(e) This AD results from operators 
requesting clarification of certain portions of 
AD 2002-09-08. We are issuing this AD to 
prevent failure of the propeller blade from 
fatigue cracks in the blade shank radius, 
which can result in damage to the airplane 
and loss of airplane control. 

Compliance 

(f) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified unless the 
actions have already been done. 

(g) If the propeller maintenance records 
show compliance with AD 77-12-06R2, then 
compliance was previously done and no 
further action is required. 

(h) Propellers are considered in 
compliance with the onetime inspection and 
rework requirements only, of this AD if: 

(1) All blades are serial number D47534 
and above, or 

(2) All blades are identified with the letters 
“PR” or “R” which are ink-stamped on the 
camber side, or the letters ‘“RD’”’ which are 
metal-stamped on the blade butt. 


Models ( )HC-{ )( )Y¥() Compact Series ““Y” 
Shank Propellers 


(i) If propeller models ( )HC-( )( )Y() have 
not been inspected and reworked in 
accordance with AD 77—12-06R2, then before 
further flight, do a onetime action to remove, 
inspect, rework, or replace blades if 
necessary using Hartzell Service Bulletin 
(SB) No. 118A, dated February 15, 1977. 


Propeller Blade Shank Cold Rolling 


Note 1: One requirement in Hartzell SB No. 
118A is the cold rolling of the propeller blade 
shank. This is a critical requirement in the 
prevention of cracks in the blade. Propeller 
repair shops must obtain and maintain 
proper certification to perform the cold 
rolling procedure. For a current list of 
propeller overhaul facilities approved to 
perform the blade shank cold rolling 
procedure, contact Hartzell Product Support, 
telephone: (937) 778-4200. Not all propeller 
repair facilities have the equipment to 
properly perform a cold roll of the blade 
shanks. In addition, any rework in the blade 
shank area will also necessitate the cold 
rolling of the blade shank area, apart from the 
onetime cold rolling requirement of this AD. 


Instrument Panel Modifications 


(j) If airplanes with propeller models ()HC- 
), installed on 
(undampered) 200 horsepower Lycoming IO- 
360 series engines, have not been modified 
using AD 77-12-06R2, then modify the 
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airplane instrument panel according to the 
following subparagraphs before further flight. 
Airplanes include, but are not limited to, 
Mooney M20E and M20F (normal category), 
Piper PA-28R-200 (normal category), and 
Pitts S-1T and S—2A (acrobatic category). 

(1) For normal category airplanes, before 
further flight, remove the present vibration 
placard and affix a new placard near the 
engine tachometer that states: 

“Avoid continuous operation: 

Between 2,000 and 2,350 rpm.” 

(2) For utility and acrobatic category 
airplanes, before further flight, remove the 
present vibration placard and affix a new 
placard near the engine tachometer that 
states: 

“Avoid continuous operation: 

Between 2,000 and 2,350 rpm. 

Above 2,600 rpm in acrobatic flight.” 

(3) For normal category airplanes, re-mark 
the engine tachometer face or bezel with a 
red arc for the restricted engine speed range, 
between 2,000 and 2,350 rpm. 

(4) For acrobatic and utility airplanes, re- 
mark the engine tachometer face or bezel 
with a red arc for each restricted engine 
speed range, i.e., between 2,000 and 2,350 
rpm and between 2,600 and 2,700 rpm (red 
line). 


Models or 
(008477()-() Propellers 


(k) If propeller models ()HC-C2YK-()()()/ 
()()8475()-() or ()()8477()-() have not been 
inspected and reworked in accordance with 
AD 74-15-02, then do the following 
maintenance before further flight. 

(1) Remove propeller from airplane. 

(2) Modify pitch change mechanism, and 
replace blades with equivalent model blades 
prefixed with letter ‘‘F’”’ using Hartzell 
Service Letter No. 69, dated November 30, 
1971 and Hartzell SB No. 101D, dated 
December 19, 1974. 

(3) Inspect and repair or replace, if 
necessary, using Hartzell SB No. 118A, dated 
February 15, 1977. 


Alternative Methods of Compliance 


(1) The Manager, Chicago Aircraft 
Certification Office, has the authority to 
approve alternative methods of compliance 
for this AD if requested using the procedures 
found in 14 CFR 39.19. Alternative methods 
of compliance to Hartzell SB No. 118A are 
Hartzell SB No. 118B, SB No. 118C, SB No. 
118D, SB No. HC-SB-61-118E, SB No. HC- 
SB-61-118F, and Hartzell Manual 133C. 


’ Alternative method of compliance to Hartzell 


SB No. 101D is Hartzell Manual 133C. No 
adjustment in the compliance time is 
allowed. 
Related Information 

(m) None. 

Issued in Burlington, Massachusetts, on 
August 8, 2006. 
Francis A. Favara, 


Manager, Engine and Propeller Directorate, 
Aircraft Certification Service. 


[FR Doc. E6—13238 Filed 8-11-06; 8:45 am] 


BILLING CODE 4910-13-P 


CONSUMER PRODUCT SAFETY 
COMMISSION 


16 CFR Chapter I! 


Fiscal Year 2006 Program for 
Systematic Review of Commission 
Regulations; Request for Comments 
and Information; Correction 


AGENCY: Consumer Product Safety 
Commission. 


ACTION: Notice of systematic review of 
current regulations; Correction. 


SUMMARY: The Consumer Product Safety 
Commission is issuing this revision to 
correct an erroneous citation 
designation in the Notice of systematic 
review of current regulations published 
in the Federal Register on June 7, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Linda Edwards, Office of Hazard 
Identification and Reduction, U.S. 
Consumer Product Safety Commission, 
4330 East-West Highway, Bethesda, 


Maryland 20814; telephone (301) 504— 


7535; e-mail eedwards@cpsc.gov. 


Corrections 


In the Federal Register of June 7, 
2006, in FR Doc. E6—8763, make the 
following corrections on page 32882: 


In the first column, in the “Summary” 
section, correct the second sentence of 
the first paragraph to read: 


In fiscal year 2006, the following three 
regulations will be evaluated: Safety standard 
for matchbooks, 16 CFR part 1202; toy rattles, 
16 CFR parts 1510 and 1500.18(a)(15); and 
baby bouncers, walker-jumpers, and baby 
walkers, 16 CFR part 1500.18(a)(6). 


In the third column, correct the first 
sentence under “Toy Rattles” to read: 


The standard for toy rattles appears at 16 
CFR parts 1510 and 1500.18(a)(15). 


Section 553(b)(3)(B) of the 
Administrative Procedure Act (‘‘APA”’) 
authorizes an agency to dispense with 
notice and comment procedures when 
the agency, for good cause, finds that 
those procedures are “impracticable, 
unnecessary, or contrary to the public 
interest.’’ This amendment corrects 
typographical errors and does not make 
any substantive change. Accordingly, 
the Commission finds that notice and 
comment on this technical correction is 
unnecessary. 


Dated: August 7, 2006. 
Todd Stevenson, 


Secretary, Consumer Product Safety 
Commission. 


[FR Doc. E6—13222 Filed 8-11-06; 8:45 am] 
BILLING CODE 6355-01-P 


DEPARTMENT OF THE TREASURY 


Internal Revenue Service 


26 CFR Part 1 
[REG-135866-02] 


RIN 1545-BA93 


Section 1248 Attribution Principles; 
Correction 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 


ACTION: Notice of proposed rulemaking; 
correction. 


SUMMARY: This document correctsa « 
notice of proposed rulemaking (REG— 
135866-—02) that was published in the 
Federal Register on Friday, June 2, 2006 
(71 FR 31985) providing guidance for 
determining the earnings and profits 
attributable to stock of controlled ° 
foreign corporations (or former 
controlled foreign corporations) that are 
(were) involved in certain 
nonrecognition transactions. 


FOR FURTHER INFORMATION CONTACT: 
Michael Gilman, (202) 622-3850 (not a 
toll-free number). 


SUPPLEMENTARY INFORMATION: 
Background 


The notice of proposed rulemaking 
(REG—135866-02) that is the subject of 
this correction is under section 1248 of 
the Internal Revenue Code. 


Need for Correction 


As published, REG—135866-02 
contains errors that may prove to be 
misleading and are in need of 
clarification. 


Correction of Publication 


Accordingly, the publication of the 
proposed regulations (REG—135866-—02) 
which was the subject of FR. Doc. E6— 
8551, is corrected as follows: ~ 


1. On page 31990, column 1, in the 
preamble, under the paragraph heading 
“Explanations of Provisions”, following 
the second full paragraph of the column, 
the following language is added: 


“F. Effective Date. 


’ These regulations are proposed to 
apply to income inclusions that occur 
on or after the date that final regulations 
are published in the Federal Register.” 


2. On page 31990, column 1, in the 
preamble, under the paragraph heading 
“Explanations of Provisions’, the 
language “‘F. Request for Comments”’ is 


a 

| 
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corrected to read “G. Request for 
Comments’’. 


Guy Traynor, 

Chief, Publications and Regulations Branch, 
Legal Processing Division, Associate Chief 
Counsel (Procedure and Administration). 


[FR Doc. E6—13118 Filed 8-11-06; 8:45 am] 
BILLING CODE 4830-01-P 


DEPARTMENT OF THE TREASURY | 
Internal Revenue Service 


26 CFR Part 1 
[REG-135866-02] 
RIN 1545-BA93 


Section 1248 Attribution Principles; 
Correction 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 


ACTION: Notice of proposed rulemaking; 
correction. 


SUMMARY: This document corrects a 
notice of proposed rulemaking (REG— 
135866—02) that was published in the 
Federal Register on Friday, June 2, 2006 
(71 FR 31985) providing guidance for 
determining the earnings and profits 
attributable to stock of controlled 

_ foreign corporations (or former 
controlled foreign corporations) that are 
(were) involved in certain 
nonrecognition transactions. 

FOR FURTHER INFORMATION CONTACT: 
Michael Gilman, (202) 622-3850 (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: 


Background 

The notice of proposed rulemaking 
(REG—135866-02) that is the subject of 
- this correction is under section 1248 of 
the Internal Revenue Code. 


Need for Correction 


As published, REG—135866-02 
contains errors that may prove to be 
misleading and are in need of 
clarification. 


List of Subjects in 26 CFR Part 1 
- Income taxes, Reporting and 

recordkeeping requirements. 

Correction of Publication 


Accordingly, the notice of proposed 
rulemaking (REG—135866—02) that was 
the subject of FR Doc. E6-8551 is 
corrected as follows: 


PART 1—INCOME TAXES 


Paragraph 1. The authority citation 
for part 1 continues to read in part as 
follows: 


Authority : 26 U.S.C. 7805 * * * 


Par. 2. On page 31991, instructional 
Par. 4. is amended by adding a new 
entry at the end of the amendatory 
instruction to read as follows: 

Adding new paragraph (g). 

§1.1248-1 [Corrected] 

Par. 3. On page 31991, § 1.1248-—1 is 
amended by adding a new paragraph (g) 
to read as follows: 


§1.1248-1 Treatment of gain from certain 
sales or exchanges of stock in certain 
foreign corporations. 3 
* * * * * : 
(g) Effective date. Paragraph (a)(4) an 
paragraph (a)(5), Example 4, of this 
section apply to income inclusions that 
occur on or after the date that paragraph 
and example are published as final 
regulations in the Federal Register. 


Guy Traynor, 

Chief, Publications and Regulations Branch, 
Legal Processing Division, Associate Chief 
Counsel (Procedure and Administration). 
[FR Doc. E6-13119 Filed 8-11-06; 8:45 am] 
BILLING CODE 4830-01-P 


DEPARTMENT OF AGRICULTURE 
Forest Service 


36 CFR Part 242 
DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


50 CFR Part 100 
RIN 1018-AT99 


Subsistence Management Regulations 
for Public Lands in Alaska, Subpart C; 


- Nonrural Determinations 


AGENCIES: Forest Service, Agriculture; 
Fish and Wildlife Service, Interior. 
ACTION: Proposed rule... 


SUMMARY: This rule would revise the list 
of nonrural areas identified by the 
Federal Subsistence Board (Board, we, 
us). Areas determined to be nonrural are 
not eligible to participate in the Federal 
Subsistence Management Program on 
Federal public lands in Alaska. We 


propose to change Adak’s status to rural. 


We also propose to add Prudhoe Bay 
and the Kodiak Area, including the City 
of Kodiak, the Mill Bay area, Womens 
Bay, Bell’s Flats, and the Coast Guard 
Station to the list of nonrural areas. The 
following areas would continue to be 
nonrural, but we propose changes in 
their boundaries: the Kenai Area; the 
Wasilla/Palmer Area, including Point 


McKenzie; the Homer Area, including 
Fritz Creek East (except Voznesenka) 
and the North Fork Road area; and the 
Ketchikan Area. We propose no other 
changes in status. However, new 
information could lead to changes not 
proposed at this time. 


DATES: We must receive your written 
public comments no later than October 
27, 2006. 


ADDRESSES: You may submit comments 
electronically to Subsistence@fws.gov. 
See SUPPLEMENTARY INFORMATION for file | 
format and other information about 
electronic filing. You may also submit 
written comments to the Office of ; 
Subsistence Management, 3601 C Street, 
Suite 1030, Anchorage, Alaska 99503. 


FOR FURTHER INFORMATION CONTACT: 
Chair, Federal Subsistence Board, c/o 
U.S. Fish and Wildlife Service, 
Attention: Pete Probasco, Office of - 
Subsistence Management; (907) 786- 
3888. For questions specific to National 
Forest System lands, contact Steve 
Kessler, Regional Subsistence Program 
Leader, USDA, Forest Service, Alaska 
Region, (907) 786-3888. 


SUPPLEMENTARY INFORMATION: 
Comments 


Electronic filing of comments is 
preferred: You may submit electronic 
comments and other data to 
Subsistence@fws.gov. Please submit as 
MS Word or Adobe Acrobat (PDF) files, 
avoiding the use of any special 
characters and any form of encryption. 


Background 


In Title VIII of the Alaska National 
Interest Lands Conservation Act 
(ANILCA) (16.U.S.C. 3111-3126), 
Congress found that “the situation in 
Alaska is unique in that, in most cases, 
no practical alternative means are 
available to replace the food supplies 
and other items gathered from fish and 
wildlife which supply rural residents 
dependent on subsistence uses * * *” 
and that “continuation of the : 
opportunity for subsistence uses of 
resources on public and other lands in 
Alaska is threatened * * *.” Asa result, 
Title VIII requires, among other things, 
that the Secretary of the Interior and the 
Secretary of Agriculture (Secretaries) 


‘implement a program to provide rural 


Alaska residents a priority for the taking 
of fish and wildlife on public lands in 
Alaska for subsistence uses, unless the 
State of Alaska enacts and implements 
laws of general applicability that are 
consistent with ANILCA and that 
provide for the subsistence definition, 
priority, and participation specified in 
sections 803, 804, and 805 of ANILCA. 


>... 
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The State implemented a program meee 
the Department of the Interior 
previously found to be consistent with 
ANILCA. However, in December 1989, 
the Alaska Supreme Court ruled in 
McDowell v. State of Alaska that the 
rural priority in the State subsistence 
statute violated the Alaska Constitution. 
The Court’s ruling in McDowell caused 
the State to delete the rural priority from 
the subsistence statute which therefore 
negated State compliance with ANILCA. 
The Court stayed the effect of the 
decision until July 1, 1990. As a result 
of the McDowell decision, the 
Department of the Interior and the 
Department of Agriculture 
(Departments) assumed, on July 1, 1990, 
responsibility for implementation of 
Title VIII of ANILCA on public lands. 
On June 29, 1990, the Departments 
published the Temporary Subsistence 
Management Regulations for Public 
Lands in Alaska in the Federal Register 
(55 FR 27114). Permanent regulations 
were jointly published on May 29, 1992 
(57 FR 22940), and have been amended 
since then. 


As a result of this joint process 
between Interior and Agriculture, these 
regulations can be found in the titles for 
Agriculture and Interior in the Code of 
Federal Regulations (CFR) both in title 
36, “Parks, Forests, and Public 
Property,” and title 50, “Wildlife and 
Fisheries,” at 36 CFR 242.1-28 and 50 
CFR 100.1—28, respectively. The 
regulations contain the following 
subparts: Subpart A, General Provisions; 
Subpart B, Program Structure; Subpart 
C, Board Determinations; and Subpart 
D, Subsistence Taking of Fish and 
Wildlife. 


Consistent with Subparts A, B, and C 
of these regulations, as revised May 7, 
2002 (67 FR 30559), and December 27, 
2005 (70 FR 76400), the Departments 
established a Federal Subsistence Board 
(Board) to administer the Federal 


' Subsistence Management Program, as 
‘established by the Secretaries. The 


Board’s composition includes a Chair 
appointed by the Secretary of the 
Interior with concurrence of the 
Secretary of Agriculture; the Alaska 
Regional Director, U.S. Fish and 
Wildlife Service; the Alaska Regional 
Director, U.S. National Park Service; the 
Alaska State Director, U.S. Bureau of 
Land Management (BLM); the Alaska 
Regional Director, U.S. Bureau of Indian 
Affairs; and the Alaska Regional . 
Forester, USDA Forest Service. Through 
the Board, these agencies participate in 
the development of regulations for 
Subparts A, B, and C, and the annual 
Subpart D regulations. 


Rural Determination Process: 


With a Federal Register notice on 
October 5, 1990 (55 FR 40897), the 
newly established Federal Subsistence 
Board initiated the preparation of an 
Environmental Impact Statement as a 


_ vehicle for widespread public review 


and participation in the development of 
the final temporary regulations. The 
rural determination process was 
included, and subsequently on 
November 23, 1990 (55 FR 48877), the 
Board published another notice in the 
Federal Register explaining the 
proposed Federal process for making 
rural determinations, the criteria to be 
used, and the application of those 
criteria in preliminary determinations. 


- Public meetings were held in 


approximately 56 Alaskan communities, 
specifically to solicit comments on the 
proposed Federal Subsistence 
Management Program. On December 17, 
1990, the Board adopted final rural and 
nonrural determinations, which were 
published on January 3, 1991 (56 FR 
236). Final programmatic regulations 
were published on May 29, 1992, with 
only slight variations in the rural 
determination process (57 FR 22940). 
Federal subsistence regulations 
require that the rural/nonrural status of 
communities or areas be reviewed every 
10 years, beginning with the availability 
of the 2000 census data. The Board 
evaluated several options for conducting 
the review and decided to adopt an 
approach similar to that taken in 1990, 
which used criteria established in 


. Federal subsistence regulations. The « 


review was conducted with an emphasis 
on what has changed since 1990. 

Although the process uses data from 
the 2000 census for its review, some 
data were not compiled and available 
until 2005. Data from the Alaska 
Department of Labor were used to 
supplement the census data. 

During February—July 2005, the staff 
of the Federal Subsistence Management 
Program conducted an initial review of 
the rural status of Alaska communities, 
looking at the 2000 census data for each 
community or area with an emphasis on 
what had changed since 1990. From this 
initial review, staff compiled a report 
that included a proposed list of 
communities and areas for which 


further analysis appeared warranted. In 


addition, the report included the 
method used to develop this list. In 
August—October 2005, the public and 
Federal Subsistence Regional Advisory 
Councils were invited to comment on 
the results of this initial review. 

At a meeting in Anchorage on 
December 6-7, 2005, the Board took 
public testimony and determined that 


additional information was needed on | 
10 communities and areas before it 
decided upon any potential changes. 

e For three communities, analysis 
was focused on evaluation of rural/ 
nonrural status, as follows: 

’ Kodiak, Adak, and Prudhoe Bay: 
Currently Kodiak and Prudhoe Bay are 
considered rural, and Adak is 
considered nonrural. These three 
communities were further analyzed as 
to their rural/nonrural status. 

e For five nonrural groupings of 
communities and areas, further analysis 
evaluated the possibility of excluding or 
including places, as follows: 

Fairbanks North Star Borough: 
Evaluate whether to continue using the 
entire borough as the nonrural area, or 
separate some outlying areas and 
evaluate their rural/nonrural status 
independently. 

Seward Area: Evaluate whether to 
exclude Moose Pass and similarly 
situated places from this nonrural 
grouping and evaluate their rural/ 
nonrural status independently. 

Wasilla/Palmer Area: Evaluate 
whether to include Willow, Point 
MacKenzie, and similarly situated 
places in this nonrural grouping. 

Homer Area: Evaluate whether to 
include Fox River, Happy Valley, and 
similarly situated places in this 
nonrural grouping. 

Kenai Area: Evaluate whether to 
exclude Clam Gulch and similarly 
situated places from this nonrural 
grouping and evaluate their rural/ 
nonrural status independently. 

e In addition, two areas were 
recommended for further analysis as 
follows: 

Ketchikan Area: Evaluate whether to 
include Saxman, and areas of growth 
and development outside the current 
nonrural boundary, and evaluate the 
rural/nonrural status of the whole area. 

Delta Junction, Big Delta, Deltana and 
Fort Greely: Evaluate whether some or 
all of these communities should be 
grouped, and their rural/nonrural status 
evaluated collectively. 

_This list for additional analysis 
differed from the proposed list put out 
for public comment in July 2005, in 
that: (1) The scope of the review was 
broadened for the Ketchikan area, 
currently considered nonrural, to 
include an analysis of rural/nonrural 
characteristics of the entire area; (2) the 
rural/nonrural status of Prudhoe Bay 
was added; and (3) additional analysis 
of Sitka was not believed to be 
necessary. 

Sitka, whose population had 
increased from 8,588 people in 1990 to 
8,835 in-2000, had been identified as an 
area possibly warranting further 


| 
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analysis, However, during its December 
6-7, 2005, meeting, the Board heard 
substantial public testimony regarding 
the rural characteristics of Sitka and | 
determined that no additional analysis 
was necessary. The Board is proposing 
to leave Sitka’s rural status unchanged. 

During January—May 2006, Federal 
subsistence staff conducted in-depth 
analyses of each community or area on 
the Board-approved list of communities 
and areas identified for further analysis. 

On June 22, 2006, the Board met in 
executive session to develop the list of 
communities and areas they believe to 
be nonrural. Those communities and 
areas are identified in this proposed 
rule. 

Population size is a fundamental 
distinguishing characteristic between 
rural and nonrural communities. Under 
the current programmatic guidance in 
Federal subsistence regulations: 

e Acommunity with a population of 
2,500 or less is deemed rural, unless it 
possesses significant characteristics of a 
nonrural nature, or is considered to be 
socially and economically a part of a 
nonrural area. 

e¢ Acommunity with a population of 
more than 7,000 is deemed nonrural, 
unless it possesses significant 
characteristics of a rural nature. 

e Acommunity with a population 
above 2,500 but not more than 7,000 is 
evaluated to determine its rural/ 
nonrural status. The community 
characteristics considered in this 
evaluation may include, but are not 
limited to, diversity and development of 
the local economy, use of fish and 
wildlife, community infrastructure, 
transportation, and educational 
institutions. 

Communities that are economically, 
socially, and communally integrated are 
combined for evaluation purposes. The 

-Board identified three guidelines or 
criteria for analysis to assist in its 
determination of whether or not to 
group communities in its review of rural 
determinations. The criteria to be used 
include: (1) Are the communities in 
proximity and road-accessible to one 
another? The first criterion, proximity 
and road accessibility, is considered a 
logical first step in evaluating the 
relationship between communities, and, 
applied in relation to the other two 
criteria, is considered a reasonable 
indicator of economic, social, and 
communal integration. (2) Do they share 
a common high school attendance area? 
The second criterion, regarding sharing 
a common high school attendance area, 
is taken to be an indicator of the social 
integration of communities. This is an 
improvement by way of modification 
from the former criterion of a shared 


school district. The public pointed out 
in past testimony that attendance ina. 


~ common school district often reflects 


political or administrative boundaries 
rather than social integration. A shared 
social experience is better captured by 
the shared high school criterion. (3) Do 
30% or more of the working people 
commute from one community to 
another? This criterion, regarding 
whether working people commute from 
one community to another, was 
identified as providing meaningful 
information relating to the grouping of 
communities. Also, the U.S. Census 
uses this criterion because commuting 
to work is an easily understood measure 
that reflects social and economic 
integration. These criteria were not 
considered separately, but assessed 
collectively, with the recommendation 
to group communities being dependent 
upon the collective assessment. 
Community characteristics-and 
specific indicators that the Board used 
to evaluate rural/nonrural status 
include: (1) Economy—wage 
employment, percent unemployment, 


~ per capita income, diversity of services, 


cost-of-food index, and number of stores 
defined as large national retailers; (2) 
community infrastructure—including 
the cost of electricity; (3) fish and 
wildlife use—variety of species used per 
household, percentage of households 
participating, level of average harvest 
per capita for all subsistence resources 
combined, and level of average harvest 
per capita for salmon and large land 
mammals only; (4) transportation— 
variety of means, predominant means, 
and length of road system; and (5) 
educational institutions present in the 
community. 

The Board’s analysis and preliminary 
efforts to distinguish between rural 
places and nonrural places were heavily 
reliant on population size, but when the 
Board used other characteristics, its 
approach was based on a totality of the 
circumstances. Unemployment is 
generally higher and per capita income 
is generally lower in rural places than 
in nonrural places. Cost of food and cost 
of electricity were generally higher in 
the rural communities than in the 
nonrural. Subsistence per capita harvest 
of all resources shows a pattern of . 
increasing amount with decreasing 
population size among nonrural areas, 
and typically higher levels in rural 
communities. The per capita harvest of 
salmon and large land mammals also 
shows a general pattern of increasing 
amount with decreasing population size 
among nonrural areas, and typically 
higher levels in rural communities. 
There were no large national retailers 
found in the rural communities 
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examined (other than Kodiak which. is, 
being proposed as nonrural), or in the 
three smallest nonrural communities or - 
areas. Population density was generally | 
higher for most nonrural places than it 
was for rural places. 

Summarized below are the Board’s 
recommendation for each area analyzed 
and the justification for that 
recommendation. 

Adak: Recommend changing Adak’s 
status from nonrural to rural. Following. 
the closure of the military base, the 
community of Adak has decreased in 
population by 94 percent from 1990 to 
2000. It currently has 167 residents 
(2005), which is well below the 
presumptive rural threshold of 2,500 
persons. Adak is also extremely remote 
and is accessible only by boat or plane, 
with the nearest community (Atka) 169 
miles away. With the changes that have 
occurred since the 1990s, Adak now has 
rural characteristics typical of a small 
isolated community. 

Prudhoe Bay (including Deadhorse): 
Recommend changing Prudhoe Bay’s 
status from rural to nonrural. In 2000 
Prudhoe Bay had one permanent 
household comprised of five people. 
There were reportedly no permanent 
residents in February 2006. Prudhoe 
Bay has none of the characteristics 
typical of a rural community. Prudhoe 
Bay is an industrial enclave built for the 
sole purpose of extracting oil. The oil 
companies provide everything 
employees need: Lodging, food, health 
care, and recreation. The thousands of 
people in Prudhoe Bay do not live there 
permanently, but work multi week-long 
shifts. They eat in cafeterias and live in 
group quarters. There are no schools, 
grocery stores, or churches. Subsistence | 
is not a part of the way of life. Hunting 
in the area and possession of firearms 
and ammunition are prohibited. Based 
on its industrial enclave characteristics, 
Prudhoe Bay should be determined to 
be nonrural. 

Fairbanks North Star Borough: No 
changes to this nonrural grouping are 
recommended. In applying the grouping 
criteria as indicators of economic, 
social, and communal integration, the 
Board believes that the current nonrural 
boundary of the Fairbanks Area should 
continue to be defined as the Fairbanks 
North Star Borough boundary. No 
census designated places (CDPs) should 
be excluded from the nonrural grouping 
for the following reasons: (1) All CDPs 
are road accessible to one another. 
Although the Harding-Birch Lakes and 
Salcha areas are more sparsely 
populated than central areas of the 
borough, both communities include 
many occasional-use homes owned by 
Fairbanks residents. Further, both 
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places are home to only a few year- 
round residents. (2) The majority of the 
Borough’s high school students are 
bused to one of the schools located in 
Fairbanks, North Pole, or Eielson. (3) 
The Remainder area of the North Star 
Borough should be included in the 
grouping because the majority of the 
population is road connected and over 
_ half (57 percent) of the workers residing 
in this area commute to Fairbanks for 
employment. Additionally, 75 percent. 
of the workers living in Harding—Birch 
Lakes drive to the City of Fairbanks to 
work, and 71 percent of the working 
population in Pleasant Valley commute 
to the City of Fairbanks. 
Delta Junction Vicinity: No changes 
are recommended for the rural status of 
Delta Junction, or the communities in 
the immediate vicinity. In applying the 
grouping criteria as indicators of 
economic, social, and communal 
integration, the Board believes that the 
four Delta Junction vicinity CDPs 
assigned for analysis (Delta Junction, 
Big Delta, Deltana, and Fort Greely) 
should be grouped as an area for 
purposes of rural/nonrural analysis 
because they fulfill the three guidelines 
for grouping: (1) All four CDPs are road 
connected and proximal; (2) the 
majority of the high school-aged 
students from Big Delta, Deltana, and 
Fort Greely attend high sehool in Delta 
Junction; and (3) in the two outlying 
CDPs, over 30 percent of the workers 


commute within the vicinity (41 percent 


of the workers living in Big Delta 
commute to either Delta Junction, 
Deltana, Fort Greely, or to a Remainder 
area within the Southeast Fairbanks 
Census Area, and 45 percent of the 
workers in Deltana commute.to Delta 
Junction or Fort Greely). 

The four places grouped into the Delta 
Junction Area should remain rural in © 
status. The population size of the 
grouping (3,921) places it in the 
nonpresumptive midrange, and 
information on the characteristics of the 
grouping, although somewhat limited, is 
indicative of a rural character. The 
recent economic upswing to the area 
due to construction of the Missile 
Defense system at Fort Greely and 
development of the Pogo Mine is 
thought to be temporary. 

Seward Area: No changes to this 
nonrural grouping are recommended. In 
applying the grouping criteria as 
indicators of economic, social, and 
communal integration, the Board 
believes that the Moose Pass, Crown 
Point, and Primrose CDPs should 
remain within the Seward Area 
grouping. Moose Pass, Crown Point, and 
Primrose CDPs meet all the criteria for 
grouping: proximity and road- 


accessibility to the Seward Area; their 
students attend the high school in 
Seward; and the level of workers 
commuting to Seward for employment 
is greater than 30 percent. 

Wasilla/Palmer Area: Include the 
Point MacKenzie CDP in the nonrural 
Wasilla/Palmer Area grouping; do not 
include the Willow CDP. The Board 
believes that the Point Mackenzie CDP 
meets all the criteria for grouping with 
the Wasilla/Palmer Area. The Point 
Mackenzie CDP is in proximity to the 
Wasilla/Palmer Area and road- 
accessible; their students attend Wasilla 
High School; and the level of workers 
commuting to the Wasilla/Palmer Area 
for employment is at 50 percent. This 
change would make Point McKenzie 
part of a nonrural area, a change from 
its current rural status. The Board _ 
recommends that the Willow CDP not 
be included in the Wasilla/Palmer Area 
grouping. Students in the Willow CDP 
are located in two attendance areas for 
high schools, within and outside of the 
Wasilla/Palmer Area. The level of 
commuting for workers to the Wasilla/ 
Palmer Area is at 23.9 percent, which is 
below the criteria identified for 
grouping. 

Kenai Area: Adjust the boundaries of. 
the nonrural Kenai Area to include all 
of the current Sterling CDP, and propose 
no change to the current grouping and 
status of Clam Gulch CDP as part of the 
nonrural Kenai Area. It appears that 
Clam Gulch CDP should continue to be 
included in the Kenai Area grouping 
because, although students of Clam 
Gulch CDP attend high school outside of 
the Kenai Area, the commuting of: 
workers to the Kenai Area is on the 
order of 30 percent, and Clam Gulch is 
connected by paved highway to the 
Kenai Area, with which it has been 
grouped since initial determinations. 
were made in 1990. It also appears that 
Cohoe CDP should remain within the 
Kenai Area grouping. Cohoe students 
attend a high school in the Kenai Area 
and the level of work commuting, at 
69.5 percent, is significantly above the 
minimum criteria for grouping. The 
Sterling CDP has been part of the 
nonrural Kenai Area since 1990. For the 
2000 census, the Sterling CDP has 
expanded in size, such that a significant 
portion of the CDP extends beyond the 
current boundary of the nonrural Kenai. 
Area. The Board believes that the 
boundaries of the Kenai Area should be 
adjusted to include all of the current 
Sterling CDP. Students within the 
Sterling CDP go to high school within 
the Kenai Area and the level of 
commuting is at 61.2 percent of 
workers, well above the minimum 
criteria for grouping. 


Homer Area: Adjust the boundaries of | 
the nonrural Homer Area to include all 
of the Fritz Creek CDP (not including 
Voznesenka), and the North Fork Road 
portion of the Anchor Point CDP. This 
change would make Fritz Creek East, 
except for Voznesenka, and the North 
Fork Road portion of the Anchor Point 
CDP nonrural, a change from their 
current rural status. The Board has 
tentatively concluded for Fritz Creek 
East that, except for Voznesenka, the 
residents are economically, socially, and 
communally integrated with the Homer 
Area. Fritz Creek East is in proximity 
and road-connected to the Homer Area. 
The Homer High School attendance area 
includes their students, and 43.8 
percent of their workers commute to the 
Homer Area. It appears that Voznesenka 
should not be included in the Homer 
Area because, while it is in proximity 
and road-connected to the Homer Area, 
the number of jobs shown as being 
located within the Homer Area is only 
19.5 percent, and Voznesenka students 
attend high school in Voznesenka. 

The Board believes that residents of 


’ the North Fork Road area fully meet two 


of the three criteria, proximity and 
commuting of workers. For the third 
criteria, although students have the 
option of attendance in Nikolaevsk 
School or Ninilchik High School, the 
vast majority go to Homer High School. 
This is sufficient basis for considering 
the North Fork Road area of the Anchor 
Point CDP to be economically, socially, 
and communally integrated with the 
nonrural Homer Area. 

The Board believes that residents of 
the Happy Valley CDP fulfill.only the 
proximity criterion for grouping with 
the Homer Area. Happy Valley students 
are within the Ninilchik School high 
school attendance area, and less than 30 
percent of Happy Valley workers 
commute to the Homer Area (14.4 
percent). It appears that residents of the 
Happy Valley CDP should not be 
included with the Homer Area. 

It appears that the Nikolaevsk CDP, 
north of the Anchor Point CDP and 
connected to the Homer Area by the 
North Fork Koad, does not warrant 
inclusion in the Homer Area. There is 
a K-12 school in Nikolaevsk, and data 
show that only 22 percent of jobs held 
by Nikolaevsk residents were located in 
the Homer Area. 

It appears that residents of Fox River 
CDP, primarily in the communities of 
Razdolna and Kachemak Selo, do not 
meet any of the three criteria, which 
would indicate that Fox River residents 
are not economically, socially, or 
communally integrated with the Homer 
Area. 
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Kodiak Area: Define the Kodiak Area 
to include the road system, including 
the City of Kodiak, the Mill Bay area, 
Womens Bay, Bell’s Flats, and the Coast 
Guard Station, but not including 
Chiniak, Pasagshak, and Anton Larsen, 
and change the status of the Kodiak 
Area, as defined, from rural to nonrural. 
The Board believes that the Kodiak 
Station CDP should be included in the 
Kodiak Area grouping. The Kodiak 
Station CDP directly fulfills two of the 
three criteria for being grouped in the 
Kodiak Area, and special consideration 
is warranted in relation to the third 
criterion: (1) The Kodiak Station CDP is 
road-connected and adjacent to the City 
of Kodiak; (2) the Kodiak Station CDP 
does not have a high school; all students 
attend high school in the City of Kodiak; 
and (3) the special circumstance of 
enlisted employment accounts for the 
overall commuting level of workers to 
Kodiak City being an estimated 11 
percent of all working residents. 
However, this can be attributed to the 
fact that enlisted personnel residing on 
the base are by duty assignment bound 
to the base. Working dependents, who 
are not bound to employment on the 
base, virtually all work in Kodiak City. 
While the worker commuting criterion 
is thereby not met if one pools enlisted 
personnel and working dependents, ties 
to the Kodiak Area are otherwise 
evident. The Board believes that the 
Womens Bay CDP should be included in 
the Kodiak Area grouping. Womens Bay 
CDP fulfills all three criteria for being 
grouped in the Kodiak Area: (1) 
Womens Bay CDP is road-connected 
and proximal to the City of Kodiak; (2) 
Womens Bay CDP does not have a high 
school; students attend high school in 
the City of Kodiak; and (3) more than 30 
percent of the working residents are 
_— in the City of Kodiak. 

The Board believes that the Chiniak 
CDP should not be included in the 
Kodiak Area grouping because (1) 
although there is a road from Chiniak to 
the City of Kodiak, it is a minimum of 
a one-hour trip, and the 14 miles closest 
to Chiniak are unpaved; (2) there is a 
partial high school in Chiniak to grade 
10, and only two-fifths of the high 
school-aged children attend school in 
Kodiak. 

The Board believes that the road- 
connected Remainder area should be - 
included in the Kodiak Area grouping, 
with the exception of the Pasagshak and 
Anton Larsen portions. The road- 
connected Remainder area, with the 
exceptions as noted, is proximal to the 
City of Kodiak; students from the road- 
connected Remainder area attend high 
school in the City of Kodiak; and more 
than 30 percent of the working residents 


of the Remainder area are employed in 
the City of Kodiak. The road-connected 
Remainder area of the Kodiak Area 
includes people residing in Anton 
Larsen and Pasagshak. There is no 
information about these ‘“‘sub-areas”’ of 


‘the road-connected Remainder area, 


thus it is unknown if students living in 
these areas are taught through 
correspondence, home-schooled, or 
travel to Kodiak to attend high school. 
It is also unknown how many people 
commute to Kodiak City to work. 
However, the Board determined that 
despite the lack of information 
regarding the three criteria for grouping, 
the remoteness of Pasgashak and Anton 
Larsen is comparable to the remoteness 
of Chiniak, and therefore elected to 
propose no change in the rural status of 
these areas. 

The population of the Kodiak Area— 
estimated at approximately 12,000 in 
2005— is well above the presumptive 
nonrural population of 7,000 in Federal 
regulations. The population has 
increased slightly since 1990. Kodiak’s 
per capita income is relatively high and 
it also has a 2-year college, high 
diversity of services, a large national 
retailer, fast food restaurants, and roads 
linking the outlying area to the city. Of 
the communities examined during this 
analysis, the Kodiak Area is 34 percent 
larger in population than the next 
largest rural place, and its use of fish 
and wildlife is 24 percent lower. While 
the per capita harvest of subsistence 
resources is higher in the Kodiak Area 
than in some rural areas, it is well below 
the levels in some other rural 
communities. 

Ketchikan Area: Define the Ketchikan 
Area to include Pennock Island, parts of 
Gravina Island, and the road system 
connected to the City of Ketchikan, 
except for the community of Saxman. 
Saxman would retain its current rural 
status, and the Ketchikan Area, as 
defined, would retain its nonrural 
status. Saxman is directly adjacent.to 
Ketchikan, connected by road, and 
surrounded by the outlying Ketchikan 
development. Visually, the only 
distinguishing feature to indicate the 
boundary between Ketchikan and 
Saxman is a sign on the South Tongass 
Highway. Saxman has clearly been 
overtaken and is surrounded by the 
geographic expansion of Ketchikan; 
Saxman students attend high school in 
Ketchikan; and 64 percent of the 
workers in Saxman commute to 
Ketchikan for their employment, with 
another 8 percent commuting to the 
Remainder area of the borough to work. 
Even though the grouping criteria would 
indicate including Saxman with the 
Ketchikan Area, social and economic ~ 


- criteria for grouping with the Ketchikan 


characteristics indicate that Saxman 
should not be grouped in the Ketchikan 
Area. Saxman is a small, close-knit 
community that is socially and 
politically separate from Ketchikan. The 
residents of Saxman have two distinct 
entities to separate themselves from 
Ketchikan, the traditional government 
(Organized Village of Saxman) and the 
municipal government (City of Saxman). 
Socioeconomic indicators suggest 
distinctions between the two : 
communities. For example, Saxman has 
a higher unemployment rate, lower per 
capita income, higher percentage of 
residents below the poverty level than 
those found in Ketchikan, and a 70 
percent Native population. Another 
distinguishing characteristic of the © 
community is that Saxman residents 
depend much more heavily on the 
harvest of subsistence resources. 
Saxman’s average per capita harvest of 
217 pounds is substantially more than 
has been estimated for the Ketchikan 
Area. Thus, while the grouping criteria 
lead to including Saxman with the 
Ketchikan Area, the unique 
socioeconomic characteristics of 
Saxman suggest that it should remain 
separate from the Ketchikan Area. 

he Remainder fulfills all three 


Area: (1) The Remainder, other than 
nearby Gravina and Pennock Islands, is - 
road-connected to the City of Ketchikan; 
(2) Students in the Remainder attend 
high school in Ketchikan; and (3) Over 
30 percent of the workers from the 
Remainder commute to work in the City 
of Ketchikan. Presently, most of the 
Remainder is included in the nonrural 
Ketchikan Area, established in 1990, 
except for extensions of the highway to 
the north and south that have since 
occurred. 

The population of the Ketchikan Area 
was estimated at 12,720 in 2005 
(excluding Saxman), having decreased 
slightly from 1990. Ketchikan possesses 
many nonrural characteristics, 
including having a 2-year college, a 
large national retailer, car dealerships, 
fast food restaurants, and roads linking 
the outlying surrounding area to the 
city. Although the pulp mill closed, 
there is still some diversity in the 
economy with tourism, fishing, fish 
processing, timber, retail services, and 
government providing the majority of 
employment. There is a hospital and a 
high diversity of services-offered. The 
Ketchikan Area had the sixth highest 
population in the state in 2005, 
considering community groupings as 
defined by the Board. All other areas 
with higher populations are currently 
considered nonrural in Federal 
subsistence regulations. Three areas 
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with smaller populations are currently 
classified as nonrural and are not 
proposed for a change in status: the 
Homer Area, Seward Area, and Valdez. 
Harvest of subsistence resources in the 
Ketchikan Area is lower than is 
characteristic of rural communities. 

This change would make the 

extended road connected areas of 
Ketchikan nonrural, a change from their 
current rural status. 

The list of nonrural communities and 

areas, along with those other nonrural 
‘communities or areas whose status 
would remain unchanged, is published 
herein as the proposed rule. All other 
communities and areas of Alaska not 
listed herein would retain their rural 
determination. We propose to amend 
Section _.23, which identifies those 
communities and areas of Alaska that 

- are determined to be rural and nonrural. 
We have made maps available for the 
nonrural areas. The purpose of these 
maps is to provide to the subsistence 
user an overall graphic representation of 
the extent of the nonrural areas. To view 
maps, go to the Office of Subsistence 
Management Web site at http:// 
alaska.fws.gov/asm/home.html. If you 
do not have access to the internet, you 
may contact the Office of Subsistence 
Management at the address or phone 
number shown at ADDRESSES or FOR 
FURTHER INFORMATION CONTACT, 
respectively, and we will send the maps 
to you. 

During August—October 2006, the 
public and Federal Subsistence Regional 
Advisory Councils are invited to 
comment on the proposed rule. 
Hearings in Kodiak, Sitka, Saxman, and 
Ketchikan will be held in September 
and October 2006. The specific dates, 


times, and locations will be announced - 
in locally and Statewide—circulated 
newspapers or you may Call the phone 
number shown at FOR FURTHER 
INFORMATION CONTACT. Additional 
hearings may be scheduled by the 
Board, as appropriate. In December 12- 
13, 2006, in Anchorage, Alaska, the 
Federal Subsistence Board will meet to 
consider the comments received and 
may make changes to the proposed rule. 
From the decisions made in December, 
the Board will develop a final rule for 
publication in the Federal Register. The 
effective date of any community or area 
changing from a rural to nonrural status 
is 5 years after the date of publication 
of the final rule in the Federal Register. 
For communities or areas that change 
from nonrural to rural, the effective date 
is 30 days after the date of publication 
of the final rule in the Federal Register. 

Because the Federal Subsistence 
Management Program relates to public 
lands managed by an agency or agencies 
in both the Departments of Agriculture 
and the Interior, we propose to 
incorporate identical text into 36 CFR 
part 242 and 50 CFR part 100. 


Conformance With Statutory and 
Regulatory Authorities 


National Environmental Policy Act 
Compliance 


A Draft Environmental Impact 
Statement (DEIS) for developing a 
Federal Subsistence Management 
Program was distributed for public 
comment on October 7, 1991. That 
document described the major issues 
associated with Federal subsistence 
management as identified through 
public meetings, written comments, and 


staff analysis, and examined the 
environmental consequences of four 
alternatives. Proposed regulations 
(Subparts A, B, and C) that would 
implement the preferred alternative 
were included in the DEIS as an 
appendix. The DEIS and the proposed 
administrative regulations presented a 
framework for an annual regulatory 
cycle regarding subsistence hunting and 
fishing regulations (Subpart D). The 
Final Environmental Impact Statement 
(FEIS) was published on February 28, 
1992. 


Based on the public comments 
received, the analysis contained in the 
FEIS, and the recommendations of the 
Federal Subsistence Board and the 
Department of the Interior’s Subsistence 
Policy Group, the Secretary of the 
Interior, with the concurrence of the 
Secretary of Agriculture, through the 
U.S. Department of Agriculture—Forest 
Service, implemented Alternative IV as 
identified in the DEIS and FEIS (Record 
of Decision on Subsistence Management 
for Federal Public Lands in Alaska 
(ROD), signed April 6, 1992). The DEIS 
and the selected alternative in the FEIS 
defined the administrative framework of 
an annual regulatory cycle for 
subsistence hunting and fishing 
regulations. The final rule for 
Subsistence Management Regulations 
for Public Lands in Alaska, Subparts A, 
B, and C, published May 29, 1992, 
implemented the Federal Subsistence 
Management Program and included a 
framework for an annual cycle for 
subsistence hunting and fishing 
regulations. The following Federal 
Register documents pertain to this 
rulemaking: 


FEDERAL REGISTER DOCUMENTS PERTAINING TO SUBSISTENCE MANAGEMENT REGULATIONS FOR PUBLIC LANDS IN 


ALASKA, SUBPARTS A AND B 


Federal Register 


Citation Date of publication 


Category 


Detail 


57 FR 22940 May 29, 1992 


64 FR 1276 January 8, 1999 


June 12, 2001 


Finat Rule 


Final Rule (amended) .. 


Interim Rule 


“Subsistence Management Regulations for Public Lands in Alaska; 
Final Rule” was published in the Federal Register establishing a Fed- 
eral Subsistence Management Program. 

Amended 7 FR 22940 to include subsistence activities occurring on in- 
land navigable waters in which the United States has a reserved 
water right and to identify specific Federal land units where reserved 
water rights exist. Extended the Federal Subsistence Board’s man- 
agement to all Federal lands selected under the Alaska Native 
Claims Settlement Act and the Alaska Statehood Act and situated 
within the boundaries of a Conservation System Unit, National Recre- 
ation Area, National Conservation Area, or any new national forest or 
forest addition, until conveyed to the State of Alaska or an Alaska 
Native Corporation. Specified and clarified Secretaries’ authority to 
determine when hunting, fishing, or trapping activities taking place in 
Alaska off the public lands interfere with the subsistence priority. 

Expanded the authority that the Board may delegate to agency field of- 
ficials and clarified the procedures for enacting emergency or tem- 
porary restrictions, closures, or openings. 


4 
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66 FR 31533 ......| .............. 
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FEDERAL REGISTER DOCUMENTS PERTAINING TO SUBSISTENCE MANAGEMENT REGULATIONS FOR PUBLIC LANDS IN 
ALASKA, SUBPARTS A AND B—Continued 


Federal Register | Date of publication Category Detail 

67 FR 30559 ...... May 7,:2002 ................. FW FURS: 5 iccnneccncsseecses0 In response to comments on an interim rule, amended the operating 
regulations. Also corrected some inadvertent errors and oversights of 
previous rules. 

68 FR 7703 ........ February 18, 2003 ....... Direct Final Rule .......... Clarified how old a person must be to receive certain subsistence use a 
permits and removed the requirement that Regional Councils must i 
have an odd number of members. 

68 FR 23035 ...... April 30, 2003 ...........:03. Affirmation of Direct Received no adverse comments on 68 FR 7703. Adopted direct final 

Final Rule. rule. 

68 FR 60957 ...... October 14, 2004 ......... Final Rule .................... Established Regional Council membership goals. 3 

70 FR 76400 ...... December 27, 2005 ..... PAG AMMC .5..05.0<.cesi0se 0 Revised jurisdiction in marine waters and clarified jurisdiction relative to 4 
military lands. 


An environmental assessment was 
prepared in 1997 on the expansion of 
Federal jurisdiction over fisheries and is 
available from the office listed under 
FOR FURTHER INFORMATION CONTACT. The 
Secretary of the Interior with the 
concurrence of the Secretary of 
Agriculture determined that the 
expansion of Federal jurisdiction did 
not constitute a major Federal action 
significantly affecting the human 
environment and therefore signed a 
Finding of No Significant Impact. 


Compliance With Section 810 of 
ANILCA 


The intent of all Federal subsistence 
regulations is to accord subsistence uses 
of fish and wildlife on public lands a 
priority over the taking of fish and 
wildlife on such lands for other 
purposes, unless restriction is necessary 
to conserve healthy fish and wildlife 
populations. A section 810 analysis was 
completed as part of the FEIS process. 
The final section 810 analysis 
determination appeared in the April 6, 
1992, ROD, which concluded that the 
Federal Subsistence Management 
Program may have some local impacts 
on subsistence uses, but that the 
program is not likely to significantly 
restrict subsistence uses. 


Paperwork Reduction Act 


This rule contains no new 
information collection requirements 
subject to Office of Management and 
Budget (OMB) approval under the 
Paperwork Reduction Act of 1995. The 
information collection requirements 
described in the CFR regulations were 
approved by OMB under 44 U.S.C. 3501 
and were assigned clearance number 
1018-0075, which expires August 31, 
2006. We will not conduct or sponsor, 

and you are not required to respond to, 
a collection of information request 
unless it displays a currently valid OMB 
control number. 


Other Requirements 


Economic Effects—This rule is not a 
significant rule subject to OMB review 
under Executive Order 12866. This 
rulemaking will impose no significant 
costs on small entities; this rule does 
not restrict any existing sport or 
commercial fishery on the public lands, 
and subsistence fisheries will continue 
at essentially the same levels as they 
presently occur. The number of 
businesses and the amount of trade that 
will result from this Federal land’related 
activity is unknown but expected to be 
insignificant. 

The Regulatory Flexibility Act of 1980 
(5 U.S.C. 601 et seq.) requires 
preparation of regulatory flexibility 
analyses for rules that will have a 
significant economic effect on a 
substantial number of small entities, 
which include small businesses, 
organizations, or governmental 
jurisdictions. The Departments have 
determined that this rulemaking will 
not have a significant economic effect 
on a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 

This rulemaking will impose no 
significant costs on small entities; the 
exact number of businesses and the 
amount of trade that will result from 
this Federal land—related activity is 
unknown. The aggregate effect is an 
insignificant positive economic effect on 
a number of small entities, such as 
tackle, boat, sporting goods dealers, and 
gasoline dealers. The number of small 
entities affected is unknown; however, 
the fact that the positive effects will be 
seasonal in nature and will, in most 
cases, merely continue preexisting uses 
of public lands indicates that the effects 
will not be significant. 

Title VIII of ANILCA requires the 
Secretaries to administer a subsistence 
preference on public lands. The scope of 
this program is limited by definition to 
certain public lands. Likewise, these 


regulations have no potential takings of 
private property implications as defined 
by Executive Order 12630. 

The Secretaries have determined and 


_ certify pursuant to the Unfunded 


Mandates Reform Act, 2 U.S.C. 1502 et 
seq., that this rulemaking will not 
impose a cost of $100 million or more 
in any given year on local or State 
governments or private entities. The 
implementation of this rule is by 
Federal agencies, and no cost is 
involved to any State or local entities or 


‘Tribal governments. 


The Secretaries have determined that 
these regulations meet the applicable 
standards provided in Sections 3(a) and 
3(b)(2) of Executive Order 12988 on 
Civil Justice Reform. 

In accordance with Executive Order 
13132, the rule does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 
Title VIII of ANILCA precludes the State 
from exercising subsistence 
management authority over fish and 
wildlife resources on Federal lands 
unless the State program is compliant 
with the requirements of that Title. 

In accordance with the President’s 
memorandum of April 29, 1994, 
“Government-to-Government Relations 
with Native American Tribal 
Governments” (59 FR 22951), 512 DM 2, 
and E.O. 13175, we have evaluated 
possible effects on Federally recognized 
Indian tribes and have determined that 
there are no substantial direct effects. 
The Bureau of Indian Affairs is a 
participating agency in this rulemaking. 

On May 18, 2001, the President issued 
Executive Order 13211 on regulations ~ 
that significantly affect energy supply, 
distribution, or use. This Executive 
Order requires agencies to prepare 
Statements of Energy Effects when 
undertaking certain actions. As this rule 
is not a significant regulatory action 
under Executive Order 13211, affecting 
energy supply, distribution, or use, this - 
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action is not a significant action and no 
Statement of Energy Effects is required. 
_ William Knauer drafted these 
regulations under the guidance of Peter 
J.. Probasco of the Office of Subsistence 
Management, Alaska Regional Office, 
U.S. Fish and Wildlife Service, 
Anchorage, Alaska. Chuck Ardizzone, 
Alaska State Office, Bureau of Land 
Management; Greg Bos, Carl Jack, and 
Jerry Berg, Alaska Regional Office, U.S. 
Fish and Wildlife Service; Sandy 
Rabinowitch and Nancy Swanton, 
Alaska Regional Office, National Park 
Service; Dr. Warren Eastland, Pat 
Petrivelli, and Dr. Glenn Chen, Alaska 
Regional Office, Bureau of Indian 
Affairs; and Steve Kessler, Alaska 
Regional Office, USDA—Forest Service 
provided additional guidance. 


List of Subjects 
36 CFR Part 242 


Administrative practice and 
procedure, Alaska, Fish, National 
forests, Public lands, Reporting and 
recordkeeping requirements, Wildlife. 


List of Subjects 
50 CFR Part 100 


Administrative practice and 
procedure, Alaska, Fish, National 
forests, Public lands, Reporting and 
recordkeeping requirements, Wildlife. 


For the reasons set out in the 
preamble, the Secretaries propose to 
amend title 36, part 242, and title 50, 
part 100, of the Code of Federal 
Regulations, as set forth below. 


PART —SUBSISTENCE 
MANAGEMENT REGULATIONS FOR 
PUBLIC LANDS IN ALASKA 


1. The authority citation for both 36 
CFR part 242 and 50 CFR part 100 
would continue to read as follows: 

Authority: 16 U.S.C. 3, 472, 551, 668dd, 


3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C. 
1733. 


Subpart C—Board Determinations 


2. In Subpart C of 36 CFR part 242 
and 50 CFR part 100,§ —_—.23(a) would 
be revised to read as follows: 

* = * * * 


§ -23 Rural Determinations. 


(a) The Board has determined all - 
communities and areas to be rural in 
accordance with § .15 except the 


following: 


(1) Fairbanks North Star Borough; 

(2) Homer area—including Homer, 
Anchor Point, North Fork Road area, 
Kachemak City, and the Fritz Creek area 
(not including Voznesenka); 


(3) Juneau area—including Juneau, 
West Juneau, and Douglas; 

(4) Kenai area—including Kenai, 
Soldotna, Sterling, Nikiski, Salamatof, 
Kalifornsky, Kasilof, and Clam Gulch; 

(5) Ketchikan area—including all 
parts of the road system connected to 
the City of Ketchikan (except Saxman), 
Pennock Island, and parts of Gravina 
Island; 

(6) Kodiak area—including the City of 
Kodiak, the Mill Bay area, the Coast 
Guard Station, Womens Bay, and Bells 
Flats; 

(7) Municipality of Anchorage; 

(8) Prudhoe Bay; 

(9) Seward area—including Seward 
‘and Moose Pass; 

(10) Valdez; and 

(11) Wasilla/Palmer area—including 
Wasilla, Palmer, Sutton, Big Lake, 
Houston, Point MacKenzie, and 
Bodenberg Butte. 

You may obtain maps delineating the 
boundaries of nonrural areas from the 
U.S. Fish and Wildlife Service, Office of 
Subsistence Management. 


* * * * * 
Dated: July 24, 2006. 

Peter J. Probasco, 

Acting Chair, Federal Subsistence Board. 
Dated: July 24, 2006. 

Steve Kessler, 


Subsistence Program Leader, USDA—Forest 
Service. 
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DEPARTMENT OF AGRICULTURE 
Forest Service 


36 CFR Part 242 
DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


50 CFR Part 100 
RIN 1018-AU15 


Subsistence Management Regulations 
for Public Lands in Alaska, Subpart C 
and Subpart D—2007-2008 
Subsistence Taking of Wildlife 
Regulations; 2007-2008 Subsistence 
Taking of Fish on the Kenai Peninsula 
Regulations 


AGENCIES: Forest Service, Agriculture; 
Fish and Wildlife Service, Interior. 


ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
establish regulations for hunting and 
trapping seasons, harvest limits, 
methods, and means related to taking of 


wildlife for subsistence uses during the 
2007-2008 regulatory year. The 
rulemaking is necessary because 
Subpart D is subject to an annual public 
review cycle. When final, this 
rulemaking would replace the wildlife 
taking regulations included in the 
“Subsistence Management Regulations 
for Public Lands in Alaska, Subpart D— 
2006-2007 Subsistence Taking of Fish 
and Wildlife Regulations,’’ which expire 
on June 30, 2007. This rule would also 
amend the Customary and Traditional 
Use Determinations of the Federal 
Subsistence Board and the General 
Regulations on taking of wildlife. In 
addition, at the request of the 
Southcentral Subsistence Regional 
Advisory Council, the Federal 
Subsistence Board is. accepting 
proposals to revise the regulations for 
fishing seasons, harvest limits, and 
methods related to taking of fish on the 
Kenai Peninsula for subsistence uses 
during the 2007—2008 regulatory year. 


DATES: The Federal Subsistence Board 
must receive your written public 
comments and proposals to change this 
proposed rule no later than October 20, 
2006. Federal Subsistence Regional 
Advisory Councils (Regional Councils) 
will hold public meetings to receive 
proposals to change this proposed rule 
on several dates from September 7, 
2006, through October 20, 2006. See 
SUPPLEMENTARY INFORMATION for 
additional information on the public 
meetings, including dates. 


ADDRESSES: You may submit proposals 
electronically to Subsistence@fws.gov. 
See SUPPLEMENTARY INFORMATION for file 
formats and other information about 
electronic filing. You may also submit 
written comments and proposals to the 
Office of Subsistence Management, 3601 
C Street, Suite 1030, Anchorage, Alaska 
99503. The public meetings will be held 
at various locations in Alaska. See 
SUPPLEMENTARY INFORMATION for 
additional information on locations of 
the public meetings. 


FOR FURTHER INFORMATION CONTACT: Pete 
Probasco, Office of Subsistence 
Management; (907) 786-3888. For 
questions specific to National Forest 
System lands, contact Steve Kessler, 
(907) 786-3592. 


SUPPLEMENTARY INFORMATION: 
Public Review Process—Regulation 


Comments, Proposals, and Public 
Meetings 


The Federal Subsistence Board 
(Board), through the Regional Councils, 
will hold meetings on this proposed 
rule at the following Alaska locations, 
on the following dates: 
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Region 1—Southeast Regional Council 
Region 2—Southcentral Regional Council 
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October 10, 2006. 


Region 3—Kodiak/Aleutians Regional Council 
’ Region 4—Bristol Bay Regional Council 


Region 5—Yukon-Kuskokwim Delta Regional Council 


Region 6—Western Interior Regional Council 
Region 7—Seward Peninsula Regional Council 
Region 8—Northwest Arctic Regional Council 
Region 9—Eastern Interior Regional Council 
Region 10—North Slope Regional Council 


‘October 17, 2006. 
September 21, 2006. 
October 2, 2006. 


October 5, 2006. 


October 11, 2006. 


October 5, 2006. | 
October 13, 2006. 


Delta Junction 
Barrow 


October 17, 2006. 
September 7, 2006. 


Specific times and meeting locations 
will be published in local and statewide 
newspapers prior to the meetings. 
Locations and dates may change based 
on weather or local circumstances. The 
amount of material on each Regional 
Council’s agenda will determine the 
length of the Regional Council meetings. 
The agenda of each Regional Council 
meeting will include a review of 
wildlife issues in the Region, discussion 
and development of recommendations 
on fishery proposals for the Region, and 
staff briefings on matters of interest to 
the Council. 

Electronic filing of comments is 
preferred: You may submit electronic 
comments (proposals) and other data to 
Subsistence@fws.gov. Please submit as 
Adobe Acrobat (PDF) or MS Word files, 
avoiding the use of any special 
characters and any form of encryption. 

During November 2006, we will 
compile the written proposals to change 
Subpart D hunting and trapping 
regulations and Subpart C customary 
and traditional use determinations and 
distribute them for additional public 
review in a 30-day public comment 
period. During the public comment 
period, which is presently scheduled to 
end on January 5, 2007, we will accept 
written public comments on distributed 
proposals. 

A second series of Regional Council 
meetings will be held in February and 
March 2007, to assist the Regional 
Councils in developing ; 
recommendations to the Board. You 
may also present comments on 
published proposals to change hunting 
and trapping and customary and 
traditional use determination 
regulations to the Regional Councils at 
those winter meetings. 

The Board will discuss and evaluate 
proposed changes to this rule during a 
public meeting scheduled to be held in 
Anchorage, May 8-10, 2007. You may 
provide additional oral testimony on 
specific proposals before the Board at 
that time. At that public meeting, the 
Board will then deliberate and take final 
action on proposals received that 
request changes to this proposed rule. 


Please Note: The Board will not consider 
proposals for changes relating to fish or 


shellfish regulations, other than for the Kenai 
Peninsula, at this time. The Board will be 
calling for proposed changes to the fish and 
shellfish regulations in January 2007. - 


The Board’s review of your 
comments, fish proposals for the Kenai 
Peninsula only, and wildlife and will be 
facilitated by you providing the 
following information: (a) Your name, 
address, and telephone number; (b) The 
section and/or paragraph of this 
proposed rule for which you are 
suggesting changes; (c) A statement 
explaining why the change is necessary; 
(d) The proposed wording change; (e) 
Any additional information you believe 
will help the Board in evaluating your 
proposal. Proposals that fail to include 
the above information, or proposals that 
are beyond the scope of authorities in 
§ _.24, SubpartC, and §§_ _.25, 


.26, or .27, Subpart D, may be 


rejected. The Board may defer review 
and action on some proposals to allow 
time for local cooperative planning 
efforts, or to acquire additional needed 
information, or if workload exceeds 
work capacity of staff, Regional 
Councils, or the Board. These deferrals 
will be based on recommendations of 
the affected Regional Council, staff 
members, and on the basis of least harm 
to the subsistence user and the resource 
involved. Proposals should be specific 
to customary and traditional use 
determinations or to subsistence 
hunting and trapping seasons, harvest 
limits, and/or methods and means. 


Background 


Title VIII of the Alaska National 
Interest Lands Conservation Act 
(ANILCA) (16 U.S.C. 3111-3126) : 
requires that the Secretary of the Interior 
and the Secretary of Agriculture 
(Secretaries) implement a joint program 
to grant a preference for subsistence 
uses of fish and wildlife resources on 
public lands, unless the State of Alaska 
enacts and implements laws of general 
applicability that are consistent with 
ANILCA and that provide for the 
subsistence definition, preference, and 
participation specified in sections 803, 
804, and 805 of ANILCA. The State 
implemented a program that the 
Department of the Interior previously 


found to be consistent with ANILCA. 
However, in December 1989, the Alaska 
Supreme Court ruled in McDowell v. 
State of Alaska that the rural preference 
in the State subsistence statute violated 
the Alaska Constitution. The Court’s 
ruling in McDowell required the State to 
delete the rural preference from the 
subsistence statute and, therefore, 
negated State compliance with ANILCA. 
The Court stayed the effect of the 
decision until July 1, 1990. 

As a result of the McDowell decision, 
the Department of the Interior and the 
Department of Agriculture 
(Departments) assumed, on July 1, 1990, 
responsibility for implementation of 
Title VIII of ANILCA on public lands. 
On June 29, 1990, the Temporary 
Subsistence Management Regulations 
for Public Lands in Alaska were 
published in the Federal Register (55 
FR 27114-27170). On January 8, 1999 
(64 FR 1276), the Departments extended 
jurisdiction to include waters in which 
there exists a Federal reserved water 
right. This amended rule conformed the 


Federal Subsistence Management 


Program to the Ninth Circuit’s ruling in 
Alaska v. Babbitt. Consistent with 
Subparts A, B, and C of these 
regulations, as revised February 18, 
2003 (68 FR 7703), the Departments 
established a Federal Subsistence Board 
to administer the Federal Subsistence 
Management Program. The Board’s 
composition consists of a Chair 
appointed by the Secretary of the 
Interior with concurrence of the 
Secretary of Agriculture; the Alaska 
Regional Director, U.S. Fish and 
Wildlife Service; the Alaska Regional 
Director, U.S. National Park Service; the 
Alaska State Director, U.S. Bureau of 
Land Management; the Alaska Regional . 
Director, U.S. Bureau of Indian Affairs; 
and the Alaska Regional Forester, USDA 
Forest Service. Through the Board, these 
agencies participate in the development 
of regulations for Subparts A and B and 
the annual Subparts C and D 
regulations. 

All Board members have reviewed 
this proposed rule and agree with its 


. substance. Because this proposed rule 


relates to public lands managed by an 
agency or agencies in both the 
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Departments of Agriculture and the 
Interior, identical text would be 
incorporated into 36 CFR part 242 and 
50 CFR part 100. 


Applicability of Subparts A, B, and C 


Subparts A, B, and C (unless 
otherwise amended) of the Subsistence 
Management Regulations for Public 
Lands in Alaska, 50 CFR 100.1 to 100.23 

_and 36 CFR 242.1 to 242.23, remain 
effective and apply to this rule. 
Therefore, all definitions located at 50 
CFR 100.4 and 36 CFR 242.4 would 
apply to regulations found in this 
subpart. 


Federal Subsistence Regional Advisory 
Councils 


Pursuant to the Record of Decision, 
Subsistence Management Regulations 
for Federal Public Lands in Alaska, 
April 6, 1992, and the Subsistence 
Management Regulations for Federal 
Public Lands in Alaska, 36 CFR 242.11 
(2004) and 50 CFR 100.11 (2004), and 
for the purposes identified therein, we 
divide Alaska into 10 subsistence 
resource regions, each of which is 
represented by a Regional Council. The 
Regional Councils provide a forum for 

rural residents with personal knowledge 
of local conditions and resource 
requirements to have a meaningful role 
in the subsistence management of fish 
and wildlife on Alaska public lands. 
The Regional Council members 
represent varied geographical, cultural, 
and user diversity within each region. 

The Regional Councils have a 
substantial role in reviewing the 
proposed rule and making 
recommendations for the final rule. 
Moreover, the Council Chairs, or their 


designated representatives, will present 


their Council’s recommendations at the 
Board meeting in May 2007.- 


Proposed Changes From 2006-2007 
Wildlife Seasons and Harvest Limit 
Regulations 


Subpart D seipiiateas are subject to 
an annual cycle and require 
development of an entire new rule each. 
year. Customary and traditional use 
determinations (§__.24 of Subpart C) 
are also subject to an annual review 
process providing for modification each 
year. The text of the 2006-2007 
Subparts C and D final rule published 
June 30, 2006 (71 FR 37642), serves as 
the foundation for this 2007-2008 
Subparts C and D proposed rule. The 
regulations relating to wildlife 
contained in this proposed rule would 
take effect on July 1, 2007, unless 
elements are changed by subsequent 
Board action following the public 
review process outlined herein. 


Proposed Changes to Kenai Peninsula 
Fishing Seasons and Harvest Limit — 
Regulations 

At its winter 2006 meeting, the 
Southcentral Regional Council 
requested that the Board either extend 
the proposal period for receiving fishery 
proposals for the Kenai Peninsula or 


reopen the proposal period concurrently 


with the fall 2006 wildlife proposal 
period. Over time, the Board has come 
to recognize and appreciate the unique 
nature of the circumstances associated 
with management of fish and wildlife 


resources on the Kenai Peninsula. These - 


circumstances stem, in large part, from 
competing intensive use by local 
residents, other Alaskans, and 
nonresidents. The Board believes that 
the best option for resolving 
subsistence-related conflicts on the 
Kenai Peninsula is the establishment of 
a dedicated forum for all interested 
users of fish and wildlife to share their 
views and discuss their respective 
needs. In light of that, the Board has 
requested that the Secretary of the 
Interior authorize the establishment of a 
new subsistence regional advisory 
council to address subsistence uses of ~ 
fish and wildlife on Federal public 
lands and waters on the Kenai 
Peninsula. Also, with the new 
customary and traditional use 
determinations that the Board adopted 
during its January 2006 meeting, it is 
appropriate to consider changes to the 
seasons, harvest limits, and methods of 
take by subsistence users for fish on the 
Kenai Peninsula for the 2007 fishing 
season. With this notice, the Board is 
providing a special opportunity for the 
public to propose changes to the 2006 
fishing regulations for the Kenai 
Peninsula, published in the Federal 
Register on March 29, 2006 (71 FR 
15569). The Board will make a 
concerted effort to have any adopted 
changes in place for the 2007 fishing 
season on the Kenai Peninsula. 


Conformance With Statutory and 


Regulatory Authorities 


National Environmental Policy Act: A 
Draft Environmental Impact Statement 
(DEIS) that described four alternatives 
for developing a Federal Subsistence 
Management Program was distributed 
for public comment on October 7, 1991. 


That document described the major 
- issues associated with Federal 


subsistence management as identified 
through public meetings, written 
comments, and staff analysis and 
examined the environmental 
consequences of the four alternatives. 
Proposed regulations (Subparts A, B, 
and C) that would implement the 


preferred alternative were included in 
the DEIS as an appendix. The DEIS and 
the proposed administrative regulations 
presented a framework for an annual 
regulatory cycle regarding subsistence 


hunting and fishing regulations (Subpart 


D). The Final Environmental Impact 
Statement (FEIS) was published on 
February 28, 1992. 

Based on the public comment 
received, the analysis contained in the 
FEIS, and the recommendations of the 
Federal Subsistence Board and the 
Department of the Interior’s Subsistence 
Policy Group, it was the decision of the 
Secretary of the Interior, with the 
concurrence of the Secretary of 
Agriculture, through the U.S. 
Department of Agriculture-Forest 
Service, to implement Alternative IV as 
identified in the DEIS and FEIS (Record 
of Decision on Subsistence Management 
for Federal Public Lands in Alaska 
(ROD), signed April 6, 1992). The DEIS 
and the selected alternative in the FEIS 
defined the administrative framework of 
an annual regulatory cycle for 
subsistence hunting and fishing 
regulations. The final rule for 
Subsistence Management Regulations 
for Public Lands in Alaska, Subparts A, 
B, and C (57 FR 22940; May 29, 1992), 
implemented the Federal Subsistence 
Management Program and included a 
framework for an annual cycle for 
subsistence hunting and fishing 
regulations. 

An environmental assessment was 
prepared in 1997 on the expansion of 
Federal jurisdiction over fisheries and is 
available at the office listed under 
ADDRESSES. The Secretary of the 
Interior, with the concurrence of the 
Secretary of Agriculture, determined 
that the expansion of Federal 
jurisdiction does not constitute a major 
Federal action significantly affecting the 
human environment and has therefore 
signed a Finding of No Significant 
Impact. 

Section 810 of ANILCA: A section 810 
analysis was completed as part of the 
FEIS process on the Federal Subsistence 
Management Program. The intent of all 
Federal subsistence regulations is to 
accord subsistence uses of fish and 
wildlife on public lands a priority over 
the taking of fish and wildlife on such 
lands for other purposes, unless ° 
restriction is necessary to conserve 


‘healthy fish and wildlife populations. 


The final section 810 analysis 
determination appeared in the April 6, 
1992, ROD and concluded that the 
Federal Subsistence Management 
Program, under Alternative IV with an 
annual process for setting hunting and 
fishing regulations, may have some local 
impacts on subsistence uses, but will 
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not likely restrict subsistence uses 
significantly. 
During the environmental assessment 
process for extending fisheries 
jurisdiction, an evaluation of the effects 
of this rule was also conducted in 
accordance with section 810. This 
evaluation supports the Secretaries’ 
determination that the rule will not 
reach the ‘‘may significantly restrict” 
threshold for notice and hearings under 
ANILCA section 810(a) for any 
subsistence resources or uses. 
Paperwork Reduction Act: This 
proposed rule does not contain any 
information collections for which OMB 
approval is required under the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.). Federal Agencies 
may not conduct or sponsor, and a 
person is not required to respond to, a 
collection of information unless it 
displays a currently valid OMB control 
number. 
Economic Effects: This rule is not a 
significant rule subject to OMB review 
under Executive Order 12866. This 
rulemaking will impose no significant 
costs on small entities; this rule does 
not restrict any existing sport or 
commercial fishery on the public lands, 
and subsistence fisheries will continue 
at essentially the same levels as they 
presently occur. The exact number of 
businesses and the amount of trade that 
will result from this Federal land- 
related activity is unknown. The 
aggregate effect is an insignificant 
positive economic effect on a number of 
small entities, such as ammunition, 
snowmachine, and gasoline dealers. The 
number of small entities affected is 
unknown; however, the fact that the 
positive effects will be seasonal in 
nature and will, in most cases, merely 

‘continue preexisting uses of public 
lands indicates that they will not be 
significant. 

In general, the resources to be 
harvested under this rule are already 
being harvested and consumed by the . 
local harvester and do not result in an 
additional dollar benefit to the 
economy. However, we estimate that 2 
million pounds of meat are harvested by 
subsistence users annually and, if given 
an estimated dollar value of $3.00 per 
pound, would equate to about $6 
million in food value Statewide. 

Regulatory Flexibility Act: The 
Regulatory Flexibility Act of 1980 (5 
U.S.C. 601 et seq.) requires preparation 
of flexibility analyses for rules that will 
have a significant effect on a substantial 
number of small entities, which include 
small businesses, organizations, or 
governmental jurisdictions. The 
Departments certify based on the above 


figures that this rulemaking will not 
have a significant economic effect on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. Under the Small 
Business Regulatory Enforcement 
Fairness Act (5 U.S.C. 801 et seq.), this 
rule is not a major rule. It does not have 
an effect on the economy of $100 
million or more, will not cause a major 
increase in costs or prices for 
consumers, and does not have 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability 
of U.S.-based enterprises to compete 
with foreign-based enterprises. 

Executive Order 12630: Title VIII of 
ANILCA requires the Secretaries to 
administer a subsistence priority on 
public lands. The scope of this program 
is limited by definition to certain public 
lands. Likewise, these regulations have 
no potential takings of private property 
implications as defined by Executive 
Order 12630. 

Unfunded Mandates Reform Act: The 
Secretaries have determined and certify 
pursuant to the Unfunded Mandates 
Reform Act, 2 U.S.C. 1502 et seq., that 
this rulemaking will not impose a cost 
of $100 million or more in any given 
year on local or State governments or 
private entities. The implementation of 
this rule is by Federal agencies and 
there is no cost imposed on any State or 
local entities or tribal governments. 

Executive Order 12988: The 
Secretaries have determined that these 
regulations meet the applicable 
standards provided in Sections 3(a) and 
3(b)(2) of Executive Order 12988, 
regarding civil justice reform. 

Executive Order 13132: In accordance 
with Executive Order 13132, the rule 
does not have sufficient Federalism 
implications to warrant the preparation 
of a Federalism Assessment. Title VIII of 
ANILCA precludes the State from 
exercising subsistence management ~ 
authority over fish and wildlife 
resources on Federal lands unless it 
meets certain requirements. 

Government-to-Government Relations 
with Native American Tribal ; 
Governments: In accordance with the 
President’s memorandum of April 29, 
1994, ‘“‘“Government-to-Government 
Relations with Native American Tribal 
Governments” (59 FR 22951), Executive 
Order 13175, and 512 DM 2, we have 
evaluated possible effects on Federally 
recognized Indian tribes and have 
determined that there are no substantial 
direct effects. The Bureau of Indian 
Affairs is a participating agency in this 


rulemaking. 


Energy Effects: On May 18, 2001, the 
President issued Executive Order 13211 
on regulations that significantly affect 
energy supply, distribution, or use. This 
Executive Order requires agencies to 
prepare Statements of Energy Effects 
when undertaking certain actions. As 
this rule is not a significant regulatory 
action under Executive Order 13211, 
affecting energy supply, distribution, or 
use, this action is not a significant 
action and no Statement of Energy 
Effects is required. 


Drafting Information: Bill Knauer 
drafted these regulations under the 
guidance of Peter J. Probasco, of the 
Office of Subsistence Management, 
Alaska Regional Office, U.S. Fish and 
Wildlife Service, Anchorage, Alaska. 
Chuck Ardizzone, Alaska State Office, 
Bureau of Land Management; Sandy 
Rabinowitch, Alaska Regional Office, 
National Park Service; Warren Eastland, 
Alaska Regional Office, Bureau of 
Indian Affairs; Greg Bos, Alaska 
Regional Office, U.S. Fish and Wildlife - 
Service; and Steve Kessler, Alaska 
Regional Office, USDA-Forest Service 
provided additional guidance. 


List of Subjects 
36 CFR Part 242 


Administrative practice and 
procedure, Alaska, Fish, National 
forests, Public lands, Reporting and 
recordkeeping requirements, Wildlife. 


50 CFR Part 100 


Administrative practice and 
procedure, Alaska, Fish, National 
forests, Public lands, Reporting and 
recordkeeping requirements, Wildlife. 


For the reasons set out in the 
preamble, the Federal Subsistence 
Board proposes to amend 36 CFR part 
242 and 50 CFR part 100 for the 2007— 
08 regulatory year. The text of the 
amendments would be the same as the 
final rule for the 2006-07 wildlife 
regulatory year published in the Federal 
Register (71 FR 37642) June 30, 2006, 
and the final rule for the 2006-07 
fishery regulatory year published in the 
Federal Register (71 FR 15569) March 
29, 2006. 


Dated: July 18, 2006. 

Peter J. Probasco, 

Acting Chair, Federal Subsistence Board. 
Dated: July 20, 2006. 

Steve Kessler, 


_Subsistence Program Leader, USDA—Forest 


Service. 
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OF 
Forest Service 


36 CFR Part 242 
DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service | 


50 CFR Part 100 
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Subsistence Management Regulations 
for Public Lands in Alaska; Kenai 
Peninsula Subsistence Resource 
Region 


AGENCIES: Forest Service, Agriculture; 
Fish and Wildlife Service, Interior. © 


ACTION: Proposed rule. 


SUMMARY: We, the U.S. Forest Service 


and U.S. Fish and Wildlife Service, are 
proposing to amend the regulations 
governing subsistence use of fish and 
wildlife in Alaska by creating an 
additional subsistence resource region 
for the Kenai Peninsula. This addition 
of a separate subsistence resource region 
will allow for the creation of a separate 
Federal subsistence regional advisory - 
council for that region. A new regional 
council responsible for only the Kenai 
Peninsula area will better ensure that 
residents with personal knowledge of 
the Kenai Peninsula area will have a 
meaningful role in the complex issues - 
and management challenges of i 
subsistence management on the Federal 
lands of the Kenai Peninsula. 

DATES: We must receive your public 
comments no later than September 18, 
2006. | 
ADDRESSES: You may submit comments 
electronically to Subsistence@fws.gov. 
See SUPPLEMENTARY INFORMATION for file 
format and other information about 
electronic filing. You may also submit 
written comments to the Office of 
Subsistence Management, 3601 C Street, 
Suite 1030, Anchorage, AK 99503. 

FOR FURTHER INFORMATION CONTACT: For 
Forest Service questions, contact Steve 
Kessler, Regional Subsistence Program 
Leader, USDA-FS Alaska Region, at 
(907) 786-3592. For Fish and Wildlife 
Service questions, contact Pete Probasco 
at (907) 786-3888. 


SUPPLEMENTARY INFORMATION: 


Comments 


You may submit electronic comments 
(preferred method) and other data to 
Subsistence@fws.gov. Please submit as a 
PDF or MS Word file, avoiding the use 
of any special characters and any form 
of encryption. The existing Southcentral 


Regional Council will hold a meeting , 


. Thursday, August 24, 2006, in. 


Anchorage, Alaska, to receive testimony 
and discuss the proposed Kenai 
Peninsula subsistence Resource Region. 
The specific time and place will be 
noticed in local and regional 
newspapers and by press release. 


Background 


In Title VIII of the Alaska National 
Interest Lands Conservation Act 
(ANILCA) (16 U.S.C. 3111-3126), 
Congress found that “the situation in 
Alaska is unique in that, in most cases, 
no practical alternative means are 
available to replace the food supplies 
and other items gathered from fish and 
wildlife which supply rural residents 
dependent on subsistence uses * * *” 
and that ‘‘continuation of the 
opportunity for subsistence uses of . 
resources on public and other lands in 
Alaska is threatened * * *” As a result, 
Title VIII requires, among other things, 
that the Secretary of the Interior and the 
Secretary of Agriculture (Secretaries) 
implement a joint program to grant a 
preference for subsistence uses of fish 
and wildlife resources on public lands 
in Alaska, unless the State of Alaska 
enacts and implements laws of general 
applicability that are consistent with 
ANILCA and that provide for the 
subsistence definition, preference, and 


- participation specified in sections 803, 


804, and 805 of ANILCA. 

The State implemented a program that 
the Department of the Interior 
previously found to be consistent with 
ANILCA. However, in December 1989, 
the Alaska Supreme Court ruled in 
McDowell v. State of Alaska that the 
rural preference in the State subsistence 
statute violated the Alaska Constitution. 
The Court’s ruling in McDowell required 
the State to delete the rural preference 
from its subsistence statute and, 
therefore, negated State compliance 
with ANILCA. The Court stayed the 
effect of the decision until July 1, 1990. 
As a result of the McDowell decision, 
the Department of the Interior and the 
Department of Agriculture 
(Departments) assumed, on July 1, 1990, 
responsibility for implementation of 
Title VIII of ANILCA on public lands. 
On June 29, 1990, the Temporary 


Subsistence Management Regulations 


for Public Lands in Alaska were 
published in the Federal Register (55 
FR 27114). 


Federal Subsistence Regional Advisory 
Councils 


Pursuant to the Subsistence 
Management Regulations for Federal 
Public Lands in Alaska, April 6, 1992, 
and the Subsistence Management 


_ Regulations for Federal Public Lands jin, 


Alaska, 36 CFR 242.11 (2002) and 50... 
CFR 100.11 (2002), and for the purposes 
identified therein, we divided Alaska _ 
into 10 subsistence resource regions, 
each of which is represented by a ~ 
Federal Subsistence Regional Advisory 
Council (Regional Council). The 
Regional Councils provide a forum for 
residents of the regions, who have 
personal knowledge of local conditions 
and resource requirements, to have a 
meaningful role in the subsistence 
management of fish and wildlife on 
Alaska public lands. The Regional 
Council members represent varied 
geographical, cultural, and user 
diversity within each region. 


Current Rulemaking 


The Kenai Peninsula has unique fish 
and wildlife management challenges 
due to intense use of the Peninsula’s 
fish and wildlife by local and nonlocal 
residents and by nonresidents, and due 
to the recent Board actions to begin to 
provide a meaningful subsistence 
priority for fisheries in Federally 
managed fresh waters on the Kenai 
Peninsula. Kenai Peninsula lands 
primarily under Federal management 
include the Chugach National Forest 
and the Kenai National Wildlife Refuge. 
A new region and associated regional 
council will better ensure that residents 
with personal knowledge of the Kenai 
Peninsula area will have a meaningful 
role in subsistence use management on 
Federal public lands. The Board will 
create this Region by taking State Game 
Management Units 7, 14C, and 15, from 


~ the Southcentral Subsistence Resource 


Region. 

The Board will recommend to the 
Secretaries that current Southcentral 
Regional Council members residing 
within the Kenai Peninsula Region be 
appointed to membership on the Kenai 
Peninsula Subsistence Regional 
Advisory Council and that members 
who reside in what will be the new 
Southcentral Region remain members of 
that Council. A special membership 
recruitment effort will be conducted this 
summer and fall to fill the additional 
vacancies on the Kenai Peninsula 
Council and to replace members on the 
Southcentral Council being appointed to 
the Kenai Peninsula Council. 

Elsewhere in today’s Federal Register, 
we have published a direct final rule to 
promulgate the same regulatory changes 
to 36 CFR part 242 and 50 CFR part 100 
proposed here. We published the direct 
final rule because we anticipate no 
significant adverse public comment on 
these changes. If we receive no 
significant adverse comments regarding 
these amendments on or before 
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September 18, 2006, then'these changes ~ 
3501 et seq.) 


will become effective September 29, 
2006, and we will withdraw this 
proposed rule. If we do receive 
significant adverse comments, then this 
proposed rule initiates the normal 
notice-and-comment rulemaking 
process. We are opening this comment 
period for 45 days as it is desirable to 
have this regulatory change in place 
prior to the councils’ recruitment and 
appointment process for the winter 2007 
meeting cycle. 


Required Determinations 


Regulatory Planning and Review 
[Executive Order (E.O). 12866], 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), and Small Business Regulatory 
Enforcement Fairness Act (5 U.S.C. 
804(2)) 


An economic analysis is not 
necessary, because this proposed rule 
would not have an economic impact on 
any entities, large or small. The Office 
of Management and Budget (OMB) has 
determined that this proposed rule is 
not a significant rule under E.O. 12866, 
and, therefore, OMB has not reviewed 
this proposed rule. 


Unfunded Mandates Reform Act (2 
U.S.C. 1501 et seq.) 


In accordance with the Unfunded 
Mandates Reform Act: - 


(a) This rule will not ‘‘significantly or 
uniquely” affect small governments. A 
Small Government Agency Plan is not 
required. 


(b) This rule will not produce a 
Federal mandate of $100 million or 
greater in any year; that is, it is not a 
“significant regulatory action” under 
the Unfunded Mandates Reform Act. 


Takings 


In accordance with E.O. 12630, this 
proposed rule would not have 
_ significant takings implications. A 
takings implication assessment is not 
required. 


Federalism 


In accordance with E.O. 13132, this 
proposed rule would not have 
significant Federalism effects. A 
Federalism assessment is not required. 


Civil Justice Reform 


In accordance with E.O. 12988, the 
Office of the Solicitor has determined 
that this proposed rule would not 
unduly burden the judicial system and 
this proposed meets the requirements of 
sections 3(a) and 3(b)(2) of the Order. 


‘PART 


Paperwork Reduction Act (44 U.S.C. 


This proposed rule ine not contain. 
any new information collection or 
recordkeeping requirements under the 
Paperwork Reduction Act of 1995. 


National Environmental Policy Act 


We have determined that an 
Environmental Assessment and/or an 
Environmental Impact Statement as 
defined by the National Environmental 
Policy Act of 1969 need not be prepared 
for this proposed rule. This proposal 
does not constitute a major Federal 
action significantly affecting the quality 
of the human environment. 

William Knauer drafted these 
regulations under the guidance of Peter 
J. Probasco of the Office of Subsistence 
Management, Alaska Regional Office, 
U.S. Fish and Wildlife Service, 
Anchorage, Alaska. Dennis Tol and 
Chuck Ardizzone, Alaska State Office, 
Bureau of Land Management; Greg Bos, 
Carl Jack, and Jerry Berg, Alaska 
Regional Office, U.S. Fish and Wildlife 
Service; Sandy Rabinowitch and Nancy 
Swanton, Alaska Regional Office, 
National Park Service; Dr. Warren 
Eastland, Pat Petrivelli, and Dr. Glenn 
Chen, Alaska Regional Office, Bureau of 
Indian Affairs; and Steve Kessler, 
Alaska Regional Office, USDA-Forest 
Service provided additional guidance. 


List of Subjects 
36 CFR Part 242 


Administrative practice and 
procedure, Alaska, Fish, National 
forests, Public lands, Reporting and 
recordkeeping requirements, Wildlife. 


50 CFR Part 100 


Administrative practice and 
procedure, Alaska, Fish, National 
forests, Public lands, Reporting and 
recordkeeping requirements, Wildlife. 

For the reasons set out in the 
preamble, the Departments propose to 
amend title 36, part 242, and title 50, 
part 100, of the Code of Federal 
Regulations, as set forth below. 


___-—SUBSISTENCE 
MANAGEMENT REGULATIONS FOR 
PUBLIC LANDS IN ALASKA 


1. The authority citation for both 36 
CFR part 242 and 50 CFR part 100 
would continue to.read as follows: 

Authority: 16 U.S.C. 3, 472, 551, 668dd, 


3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C. 
1733. 


Subpart C—Board Determinations 


2.In§ .22, paragraph (a) is 
revised by adding “; and” at the end of 


paragraph (10) and a new paragraph (11) . 
to read as follows: | 
§ _.22 Subsistence resource regions. 

a 


(11) Kenai Peninsula Region. 


* * * * * 


Dated: July 21, 2006. 

Peter J. Probasco, ° 

Acting Chair, Federal Subsistence Board. 
Dated: July 20, 2006. 

Steve Kessler, 


Subsistence Program Leader, USDA-Forest 
Service. 


[FR Doc. 06-6905 Filed 8-11-06; 8:45 am] 
BILLING CODE 3410-11-P; 4310-55-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[EPA-R08—OAR-2006-0604; FRL-8208-—7] 
Approval and Promulgation of Air 
Quality Implementation Pians; State of 


South Dakota; Revisions to the 
Administrative Rules of South Dakota 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: EPA is proposing to take 
direct final action approving a State 
Implementation Plan (SIP) revisions 
submitted.by the State of South Dakota 
on January 14, 2005. The January 14, 
2005 submittal revises the 
Administrative Rules of South Dakota, 
Air Pollution Control Program, by 
modifying the chapters pertaining to 
definitions, ambient air quality, air 
quality episodes, operating permits for 
minor sources, regulated air pollutant 
emissions, new source review, 
performance testing, control of visible 
emissions, and continuous emission 
monitoring systems. In addition, the 
State made revisions to the Prevention . 
of Significant Deterioration program, 
which has been delegated to the State. 
The intended effect of this action is to 
make these revisions federally 
enforceable. We are also announcing 
that on March 23, 2005, we updated the 
delegation of authority for the 
implementation and enforcement of the 
New Source Performance Standards to 
the State of South Dakota. These actions 
are being taken under sections 110 and 
111 of the Clean Air Act. 

In the ‘‘Rules and Regulations” 
section of this Federal Register, EPA is 
approving the State’s SIP revision as a 
direct final rule without prior proposal 
because the Agency views this as a 
noncontroversial SIP revision and 
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anticipates no adverse comments. A 
detailed rationale for the approval is set 
forth in the preamble to the direct final 
rule. If EPA receives no adverse 
comments, EPA will not take further 
action on this proposed rule. If EPA 
receives adverse comments, EPA will 
withdraw the direct final rule and it will 
not take effect. EPA will address all 
public comments in a subsequent final 
rule based on this proposed rule. EPA 
will not institute a second comment 
period on this action. Any parties 
interested in commenting must do so at 
this time. Please note that if EPA 
receives adverse comment on an 
amendment, paragraph, or section of 
this rule and if that provision may be 
severed from the remainder of the rule, 
EPA may adopt as final those provisions 
of the rule that are not the subject of an 
adverse comment. 

DATES: Written comments must be 
received on or before September 13, 
2006. 


ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA—RO08- 
OAR-2006-—0604, by one of the 
following methods: 

e http://www.regulations.gov. Follow 
the on-line instructions for submitting 
comments. 

e E-mail: long.richard@epa.gov and 
dygowski.laurel@epa.gov. 

e Fax: (303) 312-6064 (please alert 
the individual listed in the FOR FURTHER 
INFORMATION CONTACT if you are faxing 
comments). 

e Mail: Richard R. Long, Director, Air 
and Radiation Program, Environmental 
Protection Agency (EPA), Region 8, 
Mailcode 8P—AR, 999 18th Street, Suite 
200, Denver, Colorado 80202-2466. 

e Hand Delivery: Richard R. Long, 
Director, Air and Radiation Program, 
Environmental Protection Agency- 
(EPA), Region 8, Mailcode 8P—AR, 999 
18th Street, Suite 300, Denver, Colorado 
80202-2466. Such deliveries are only 
accepted Monday through Friday, 8 a.m. 
to 4:55 p.m., excluding-Federal 
holidays. Special arrangements should 
be made for deliveries of boxed 
information. 

Please see the direct final rule which 
is located in the Rules section of this 
Federal Register for detailed instruction 
on how to submit comments. 

FOR FURTHER INFORMATION CONTACT: 
Laurel Dygowski, EPA Region 8, 999 
18th Street, Suite 200, Mailcode 8P—AR, 
Denver, CO 80202, (303) 312-6144, 
dygowski.laurel@epa.gov. 


SUPPLEMENTARY INFORMATION: See the 
information provided in the Direct Final 
action of the same title which is located 
in the Rules and Regulations section of 
this Federal Register. 


Authority : 42 U.S.C. 7401 et seq. 
Dated: August 1, 2006. 
Robert E. Roberts, 
Regional Administrator, Region 8. 
[FR Doc. E6—13165 Filed 8-11-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 300 
[FRL-8209-7] 


_ National Oil and Hazardous 


Substances; Pollution Contingency 
Plan; National Priorities List 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of intent to delete the 
Nineteenth (19th) Avenue Landfill 
Superfund Site from the National 
Priorities List. 


SUMMARY: The United States 
Environmental Protection Agency (EPA) 
Region 9 is issuing a notice of intent to 
delete the Nineteenth (19th) Avenue 
Landfill Superfund Site (Site), located 
in Phoenix, AZ, from the National 


- Priorities List (NPL) and requests public 


comment on this notice of intent. The 
NPL, promulgated pursuant to section 
105 of the Comprehensive 
Environmental Response, 
Compensation, and Liability Act 
(CERCLA) of 1980, as amended, is found 
at Appendix B of 40 CFR part 300, 
which is the National Oil and 
Hazardous Substances Pollution 
Contingency Plan (NCP). The EPA and 
the State of Arizona, through the 
Arizona Department of Environmental 
Quality (ADEQ), have determined that 
all appropriate response actions under 
CERCLA have been completed. 
Operation and maintenance and five- 
year reviews will continue at the Site. 
This deletion does not preclude future 
actions under Superfund. 

DATES: Comments concerning the 
deletion of this Site from the NPL must 
be received by September 13, 2006. © 
ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA-HQ-— 
SFUND-1983-0002, by one of the 
following methods: 

e http://www.regulations.gov. Follow 
the on-line instructions for submitting 
comments. 

e E-mail: hollan.nadia@epa.gov. 

e Fax: (415) 947-3526. Mail or Hand 
Delivery: Nadia Hollan, EPA Region IX, 
Mail Code: SFD-8-—2, 75 Hawthorne 
Street, San Francisco, CA 94105, 

or 

Environmental Protection Agency, 

EPA Docket Center (EPA/DC), Docket ID 


No: EPA—-HQ-SFUND-1983-0002, 
Mailcode: 5202T, 1200 Pennsylvania 
Avenue, NW., Washington, DC 20460. 

Instructions: Direct your comments to 
Docket ID No. EPA-HQ—SFUND-1983- 
0002. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through http:// 
www.regulations.gov or e-mail. The 
http://www.regulations.gov Web site is 
an “anonymous access” system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through http:// 
www.regulations.gov, your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. - 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. 

Docket: All documents in the docket 
are listed in the . 
http://www.regulations.gov index. 
Publicly available docket materials are 
available electronically in Attp:// 
www.regulations.gov or at the EPA’s 
information repositories at the following 
addresses: U.S. EPA Region IX 
Superfund Records Center at 95 
Hawthorne St., San Francisco, CA, (415) 
536-2000, Monday through Friday 
8 a.m. and 5 p.m., excluding holidays; 
City of Phoenix Main Library, 
Government Documents Section, 1221 
North Central Avenue, Phoenix, Arizona 
85004, (602) 262-4636, Hours: M-Th, 
10 a.m. to 9 p.m., Fri. & Sat., 10 a.m. to 
6 p.m., Sun., 12 p.m. to 5 p.m.; and 
Arizona Department of Environmental 
Quality Records Center, 1110 West 
Washington Street, Phoenix, Arizona 
85007, e-mail: recordscenter@azdeq.gov 
or call (602) 771-4380 or 1 (800) 234— 
5677, ext. 771-4380, Hours: M-F, 

8:30 a.m. to 4:30 p.m. 
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FOR FURTHER INFORMATION CONTACT: 
Nadia Hollan, EPA Remedial Project 
Manager, (415) 972—3187 OR 1 (800) 
231-3075 (message line), 
hollan.nadia@epa.gov, or fax (415) 947— 
3526. Or, you may contact William 
DePaul, ADEQ Remedial Project 
Manager, (602) 771-4654, 
depaul.william@azdeq.gov, or fax (602) 
771-2302. 

SUPPLEMENTARY INFORMATION: 


Table of Contents 


I. Introduction 

II. NPL Deletion Criteria 

Ill. Deletion Procedures 

IV. Basis of Intended Site Deletion 


I. Introduction 


The U.S. Environmental Protection 
Agency (EPA) Region 9 announces its 
intent to delete the 19th Avenue . 
Landfill, located in Phoenix, Arizona, 
from the National Priorities List (NPL), 
and requests comments on this 
proposed deletion. The EPA identifies 
sites that appear to present a significant 
risk to public health or the environment 
and maintains the NPL as the list of 
those sites. Sites on the NPL may be the 
subject of remedial actions financed by 
the Hazardous Substances Superfund 
Response Trust Fund (Fund). As 
described in 300.425(e)(3) of the NCP, 
sites deleted from the NPL remain 
eligible for remedial actions if 
conditions at a deleted site warrant such 
action. 

Section II of this document explains 
the criteria for deleting sites from the 
NPL. Section III discusses procedures 
that EPA is using for this action. Section 
IV discusses the 19th Avenue Landfill 
Superfund Site and demonstrates how it 
meets the deletion criteria. 


II. NPL Deletion Criteria 


Section 300.425(e) of the NCP 
provides that releases may be deleted 
from the NPL where no further response 
is appropriate. In making a 
determination to delete releases from 
the NPL, EPA shall consider, in 
consultation with the State, whether any 
of the following criteria have been met: 

(i) Responsible parties or other 
persons have implemented all 
appropriate response actions required; 


or 

(ii) All appropriate Fund-financed 
responses under CERCLA has been 
implemented, and no further response 
action by responsible parties is 
appropriate; or 

(iii) The Remedial Investigation has 
shown that the release poses no 
significant threat to public health or the 
environment and, therefore, the taking 
of remedial measures is not appropriate. 


Even ifa site is deleted from the NPL, 
where hazardous substances, pollutants, 
or contaminants remain at the site above 
levels that allow for unlimited use and 
unrestricted exposure, as is the case 
with the 19th Avenue Landfill Site, 
CERCLA section 121(c), 42 U.S.C. 
9621(c) requires that a subsequent 
review of the site be conducted at least 
every five years after the initiation of the 
remedial action at the deleted site to 
ensure that the site remains protective 
of public health and the environment. 
‘The Arizona Department of 
Environmental Quality (ADEQ), with 
EPA oversight, will conduct each five- 
year review of the Site. If new 
information becomes available which 
indicates a need for further action, EPA 
may initiate remedial actions. Whenever 
there is a significant release from a site 
deleted from the NPL, the deleted site 
may be restored to the NPL without the 
application of the hazard ranking 
system. 


Ill. Deletion Procedures 


The following procedures apply to the 
deletion of the Site: 

(1) The EPA consulted with the State 
of Arizona on the deletion of the Site 
from the NPL prior to developing this 
notice of intent to delete. 

(2) The State of Arizona concurred 
with the deletion of the Site from the 
NPL. 

(3) Concurrently with the publication 
of this notice of intent to delete in the 
Federal Register, a notice is being 
published in the Arizona Republic 
(local newspaper) and is being 
distributed to appropriate federal, state, 
and local government officials and other 
interested parties. The newspaper notice 
announces the 30-day public comment 
period concerning the notice of intent to 
delete the Site from the NPL. 

(4) The EPA placed copies of 
documents supporting the deletion in 
the Site information 
identified above. 

If adverse comments are received 
within the 30-day public comment 
period on this document, EPA will 
evaluate the comments before making a 
final decision to delete. If necessary, 
EPA will prepare a Responsiveness 
Summary to address any significant 
public comments received. After the 
public comment period, if EPA 
determines it is still appropriate to 
delete the Site, the Regional 
Administrator will place a final Notice 
of Deletion in the Federal Register. 
Generally, the NPL will reflect deletions 
in the final update following the Notice. 
Public notices and copies of the 
Responsiveness Summary, if prepared, 
will be made available to interested 


parties and in the site information 
repositories. 

Deletion of a site from the NPL does 
not itself create, alter, or revoke any 
individual’s rights or obligations. 
Deletion of a site from the NPL does not 
in any way alter EPA’s right to take 
enforcement actions, as appropriate. 
The NPL is designed primarily for 
informational purposes and to assist 
EPA management. Section 300.425(e)(3) 
of the NCP states that the deletion of a 
site from the NPL does not preclude 
eligibility for future response actions, 
should future conditions warrant such 
actions. 


IV. Basis of Intended Site Deletion 


The following information provides 
EPA’s rationale for proposing to delete 
the Site from the NPL. 


Site Location and History 


The 19th Avenue Landfill is owned 
by the City of Phoenix and is located 
southeast of the intersection of Lower 
Buckeye Road and 19th Avenue, in a 
predominately industrial area of 
Phoenix, Maricopa County, Arizona. 
The landfill is intersected by the Salt 


-River Channel. The larger part of the 


landfill, Cell A, covers approximately 
200 acres located on the north side of 
the Salt River channel. The remainder of 
the landfill, Cell A—1, is located on the 
south side of the Salt River channel. 

In 1955, the 19th Avenue Landfill Site 
was relatively undisturbed except for a 
shallow 20-acre excavation. More pits 
were excavated as deep as 50 feet below 
land surface to create the space needed 
for waste disposal. The pits were then 
backfilled with municipal refuse, solid, 
and liquid industrial wastes. Liquid 
wastes, including industrial wastes, 
were poured into unlined pits dug into 
areas of Cell A previously filled with 
refuse. In addition to the municipal and 
industrial wastes, some medical wastes 
and materials containing low levels of 
radioactivity were also deposited. It has 
been estimated that the landfill contains 
approximately nine million cubic yards 
of refuse. The refuse was generally 
covered on a daily basis. A final soil cap 
was placed over an area once it was full 
of waste. Parts of the landfill were 
covered with water by at least one flood 
during 1965 and intermittently during 
the 1970s. 

The landfill was closed by a cease and 
desist order issued by the Arizona 
Department of Health Services (ADHS), 
predecessor to ADEQ, in February 1979. 
The City of Phoenix (City), the landfill 
owner and operator, and ADHS entered 
into a consent agreement in June 1979. 
The City covered the Site with fill 
material, stockpiled soil for final 


Federal Register/Vol. 71, No. 156/Monday, August 14, 2006/Proposed Rules 


46431 


capping, installed 18 groundwater 
monitoring wells, built berms around 
the boundary of the landfill, installed a 
methane gas collection system, and 
provided a 24-hour security guard. 

The landfill was proposed for the EPA 
National Priorities List (NPL) on 
December 30, 1982, and formally placed 
on the NPL on September 8, 1983. The 
City of Phoenix voluntarily began a 
remedial investigation, and in 1988 the 
EPA assigned the lead oversight 
responsibility for the Site to ADEQ. 


Remedial Investigation and Feasibility 
Study (RI/FS) 


The remedial investigation and 
feasibility study (RI/FS) conducted was 
completed by the City in 1988. The RI/ 
FS was prepared according to the 
requirements of the Comprehensive 
Environmental Response, 
Compensation, and Liability Act of 1980 
(CERCLA), as amended. The major 
findings of the RI/FS indicated that: 

1. The landfill contents are generally 
similar to those of other municipal 
landfills of its era and include some 
hazardous materials, pollutants, and 
contaminants at low levels. 

2. The majority of water quality 
results did not exceed Maximum 
Contaminant Levels (MCL). The 
following constituents exceeded the 
MCL intermittently and in only a few 
wells during the RI: arsenic (maximum 
level detected 170 ppb), barium (max. 
2.58 ppm), carbon tetrachloride (max. 
35.1 ppb), gross alpha (max. 17.9 pGi/ 
L), gross beta (max. 122 pCi/L), mercury 
(max. 11 ppb), and vinyl chloride (max. 
2.6 ppb). Generally, the total 
concentrations of VOCs in 
downgradient wells were similar or less 
than in upgradient wells and impacts of 
inorganics at the landfill were not 
discernible at downgradient wells. In 
addition, the groundwater in the- 
vicinity of the landfill was not being 
used as a drinking water source. 
Because of the above factors, results of 
risk assessment calculations, and that — 
drinking water in the area is supplied by 
the City of Phoenix, ADEQ and EPA 


‘determined that groundwater quality 


did not pose a threat to public health or 
the environment. 

3. The Salt River does not support 
permanent fish populations; therefore, 
no bioaccumulation of compounds will 
occur. Small mammals and birds 
observed at the landfill would not be 
expected to ingest any contaminated 
soil or refuse due to the landfill(s 
protective cap. 

4. Additional flood protection was 
required. Approximately 30 percent of 
the surface area of Cell A and 50 percent 
of Cell A—1 would be subject to 


inundation during a 100-year flow in 
the Salt River. 

5. The gas extraction system required 
renovation. : 


Record of Decision Findings 


The City completed a remedial action 
plan (RAP) according to the State of 
Arizona Water Quality Assurance 
Revolving Fund (WQARF or State 
Superfund) in June 1989. The RAP 
selected the preferred remedy for the 
Site. By Letter of Determination (LOD), 
dated September 21, 1989, ADEQ 
approved the final draft Remedial 
Action Plan (RAP) and the preferred 
alternative for the Site. EPA signed a 
Record of Decision (ROD) in September 
29, 1989 concurring with the remedy. 

The major components of the selected 
remedy for the 19th Avenue Landfill 
Site include: 

1. Levees along both the north and 
south banks of the Salt River at the 
landfill Site to provide for flood — 
protection; 

2. Channelization of the Salt River to 
widen the river bottom to prevent flood 
water from impeding upon the landfill 
surface; 

3. A soil cap (minimum of 3 feet) with 
a permeability of less than 10-4 
centimeters per second to be placed 
over the landfill so that rain water does 
not seep into the landfill material; 

4. Methane gas collection and 
treatment in a manner that eliminates 
the risk of explosion; 

5. Ambient air quality, methane gas, 
and groundwater monitoring; and 

6. Implementation of a contingency 
plan to outline additional monitoring 
and response evaluation procedures 
should groundwater quality standards 
be exceeded at the landfill boundary in 
the future. 

Subsequent to the ROD, EPA and 
ADEQ signed three Explanations of 
Significant Differences (ESDs) to the 
selected remedy. In December 1995, 
ESD #1 was signed to change the 
perimeter drainage channel lining 
material from gunite to Armorflex. The 
Armorflex material was better suited to 
handle potential landfill settlement and 
for landfill maintenance activities. In 
October 2005, ESD #2 updated the 
applicable standards for groundwater 
and air quality. The current and 
proposed EPA Safe Drinking Water Act 
Maximum Contaminant Level (MCL) 
and the Arizona Ambient Air Quality 
Guidelines for volatile organic carbons 
were identified as standards to compare 
groundwater and ambient air 
monitoring data with. In June 2006, ESD 
#3 was completed to identify : 
institutional controls (IC) that are 
necessary to protect the integrity of the 


remedy in the long-term. The specific IC 
mechanisms identified were the 
Declaration of Environmental Use 
Restriction (DEUR) and the existing 
Arizona Department of Water Resources 


_ (ADWR) requirements. The DEUR 


controls the use and access to the 
landfill property and ADWR restricts 
groundwater well site location, 
construction, and use that could impact 
the remedy. 


Response Actions 


ADEQ and the City entered into a 
Consent Decree in 1992 for the 
implementation and long term operation 
and maintenance of the remedy. 
Remedial design drawings and 
specifications were prepared by City 
contractors for all components of the 
remedy and submitted for review and 
approval by appropriate federal, state, 
county, and city agencies. Between 
August 1995 and October 1996, the 
City’s Remedial Action contractor 
completed construction of the remedy 
components including the levee system 
and other flood control improvements, 
site landscaping, capping system, gas 
collection system, and the two flare 
stations. The emissions testing for the 
flare stations at Cell A and Cell A-1 
were performed on October 16-18, 1996 
and was satisfactory, and an air permit 
was subsequently issued to the City. 
The landfill gas collection system has 
been operational and functional since 
February 1997. 

The City of Phoenix submitted a 
construction completion report in 
September, 1998 certifying completion 
of all remedial action and documenting _ 
that the objectives of the remedial action 
have been met. This report certifies that 
all major components of the remedy are 
complete with the exception of 
environmental monitoring which is an 
ongoing part of the remedy. 

A Preliminary Close-Out Report 
(PCOR) documenting construction 
completion was signed by ADEQ and 
EPA in February 1998. Remedial Action 
Report was completed by the City of 
Phoenix in September 1998, 
documenting that the remedy was 
operational and functional. 

During the first Five-Year Review in 
2000, it was determined that the. 
methane gas collection system was not 
operating optimally and methane had 
been migrating past the landfill 
boundary. In order to enhance the 
operational up time of the system as 
well as to better control methane along 
the southern and northeastern portions ~ 
of the landfill, where probes were out of 
compliance, an expansion to the system 
was completed. The enhancements 
included installation of additional 
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methane monitoring probes at the 
perimeter of the landfill, and methane 
collection along the middle and 
southern portions of the landfill. A final 
engineering design of a system to 
enhance gas collection was approved by 
ADEQ in 2001, and construction was 
completed during May 2002. The 
system operates more effectively and the 
methane monitoring probes have been 
in compliance since the system 
expansion was completed. 

Finally, in order to implement 
institutional controls concerning future 
land use, a Declaration of 
Environmental Use Restriction (DEUR) 
was recorded on the property title in 
July 2006. The DEUR restricts uses of 
the property, and specifically prohibits 


residential use. A Final Close Out report - 


documenting completion of all 
necessary Site remedial actions was also 
completed by ADEQ and EPA in July 
2006. 


Cleanup Standards and Operation and 
Maintenance 


The remedy selected for the Site 


eliminates or reduces the risks posed by © 


the Site through the use of engineering 
controls (cap, levee system, methane 
collection and treatment system, etc.), 
and institutional controls. The selected 
remedy provides for containment of the 
large volume of low level organic and 
inorganic waste material present in the 
landfill and reduces the potential for 
contaminant migration into the 
groundwater. Groundwater, methane, 
and ambient air monitoring are 
conducted to ensure the remedy is 
performing as intended. 

Quarterly groundwater monitoring 
has been conducted at the Site since - 
1992. It has been determined that the 
landfill has not impacted groundwater 
off-site. Groundwater monitoring will 
continue according to the Groundwater 
Contingency Plan requirements, 
however, it is extremely unlikely that 
contamination from the landfill will 
ever trigger the groundwater 
contingency or will pose a significant 
threat to human health and the 
environment. 

Methane monitoring at the perimeter 
of the landfill is an on-going process as 
part of the operation of the methane gas 
collection and treatment system. 
Methane levels exceeding the explosive 
hazard (5% by volume) are brought into 
compliance through operational 
adjustments of the system in order to 
prevent migration of dangerous levels of 
methane off-site. In addition, 
monitoring of stack emissions from the 
flare stations is required on a periodic 
basis to conform with Maricopa County 
regulations. 


Ambient air monitoring of VOCs 
above the landfill was performed in 
December 1998 and July 1999. Results 
show that the landfill, with current 
remedial measures in place, is not 


_ impacting ambient air quality. 


Long-term protection of public health 
and the environment will be ensured by 
regular operation and maintenance of 
the remedial measures implemented 
and will be assessed by continued 
monitoring at the landfill of 
groundwater, methane and if necessary, 
ambient air. The City of Phoenix is 
required to implement these actions 
through the Consent Decree as well as 
the Declaration of Environmental Use 
Restriction (DEUR) with ADEQ. 


Five-Year Review 
Two Five-Year reviews have been 


‘conducted at the Site in September 2000 


and September 2005. All deficiencies 
identified in the reviews have been 
corrected and the remedy is protective 
of human health and the environment. 
As required by statute, ADEQ will 
continue conducting statutory five-year 
reviews under EPA oversight. The next 
Five-Year review is scheduled for 
September 2010. 


Community Involvement 

Pubic participation activities have 
been satisfied as required in CERCLA 
section 113(k), 42 U.S.C. 9613(k), and 
CERCLA Section 117, 42 U.S.C. 9617. 
Community involvement activities for 
the 19th Avenue Landfill began in 1986 
and continued throughout the cleanup. 
A Community Participation Group was 
established to review and provide 
comments on available information 
about the project and serve as a point of 
information exchange for the 
community. The RI/FS was released to 
the public and was made available at 
the information repositories. The RAP 
was submitted for public comment and 
a formal public meeting was held on 
July 20, 1989. After completion of the 
ROD, periodic fact sheets were issued to 
the Site mailing list to update the 
community on Site cleanup progress, 
and notices were published in the 
newspaper regarding five-year review 
activities. Documents in the deletion 
docket which EPA relied on for 
recommendation of the deletion from 
the NPL are available to the public in in 
the information repositories. 


Applicable Deletion Criteria 


One of the three criteria for site 
deletion in the NCP (40 CFR 
300.425(e)(1)(i) specifies that EPA may 
delete a site from the NPL if 

“responsible parties have implemented 
all appropriate response actions 


required.” The EPA, with the 
concurrence of the State of Arizona 
through the Department of 
Environmental Quality, has determined 
that all appropriate responses under 
CERCLA have been completed by the 
responsible party and that no further 
response actions under CERCLA are 
necessary. Operation and maintenance 
(O&M) activities will continue to be 
conducted by the responsible party, 
however O&M is not defined as a 
response action by the NCP. Therefore, 
a site in O&M can be deleted. EPA is 
proposing deletion of this site from the 
NPL based on this criteria. Documents 
supporting this action area available in 
the docket. 


State Concurrence 

In a letter dated July 12, 2006, the 
Arizona Department of Environmental 
Quality concurred with the proposed 
deletion of the 19th Avenue Landfill 
Superfund Site from the NPL. 

Dated: August 3, 2006. 
Wayne Nastri, . 
Regional Administrator, Region 9. 
[FR Doc. E6—13298 Filed 8-11-06; 8:45 am] 
BILLING CODE 6560-50-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 
45 CFR PART 5b 


Privacy Act of 1974; Proposed Altered 
System of Records 


AGENCY: National Institutes of Health 
(NIH), Department of Health and Human 
Services (DHHS). 

ACTION: Notification of proposed altered 
System of Records. 


SUMMARY: The Department of Health and 
Human Services proposes to alter 
System of Records, 09-25-0168, 
“Invention, Patent, and Licensing 
Documents Submitted to the Public 
Health Service by its Employees, 
Grantees, Fellowship Recipients, and 
Contractors, HHS/NIH/OD.” NIH 
proposes a new legal authority for the 
maintenance of the System to read: 15 
U.S.C. 3710, 3710a, 3710c & 3710d and 
35 U.S.C. 200 et seq. provide authority 
to maintain the records; 37 CFR Part 401 
“Rights to Inventions Made by 
Nonprofit Organizations and Small 
Business Firms under Government 
Grants, Contracts, and Cooperative 
Agreements;’’ 37 CFR Part 404 
“Licensing of Government Owned 
Inventions;” and 45 CFR Part 7 
“Employee Inventions.” NIH is also 
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proposing new routine uses for this © 
System. 

These records will be atiintebaid by 
the Office of Technology Transfer 
(OTT), OIR/OD; Office of Financial 
Management (OFM), OD; Office of 
Reports and Analysis (ORA), OER/OD; 
Health and Human Services Technology 
Development Coordinators and-HHS 
Contract Attorneys who retain files 
supplemental to the records maintained 
by the Office of Technology Transfer; 
and the Extramural Inventions and 
Technology Resources Branch, OPERA/ 
OER/OD. 

DATES: Comments must be received on 
or before September 13, 2006. The 
proposed altered System of Records will 
be effective 40 days from the date 
submitted to the OMB, unless NIH 
receives comments that would result in 
a contrary determination. 

ADDRESSES: You may submit comments, 
identified by the Privacy Act System of 
Record Number 09-25-0168, by any of 
the following methods: 

e Federal eRulemaking Portal: http:// 
regulations.gov. Follow the instructions 
for submitting comments. 

e E-mail: 

Include PA SOR number 09-25-0168 in 
the subject line of the message. 

e Phone: 301/496-2832 (not a toll- 
free number). 

e Fax: 301/402-0169. 

e Mail: NIH Privacy Act Officer, 
Office of Management Assessment, 
National Institutes of Health, 6011 
Executive Boulevard, Suite 601, MSC 


- 7669, Rockville, Maryland 20892. 


e Hand Delivery/Courier: 6011 
Executive Boulevard, Suite 601, MSC 
7669, Rockville, Maryland 20892. 
Comments received will be available for 
inspection and copying at this same 
address from 9 a.m. to 3 p.m., Monday 


‘through Friday, Federal holidays 


excepted. 


SUPPLEMENTARY INFORMATION: The NIH 
proposes to alter System of Records, No. 
09-25-0168, ‘‘Invention, Patent, and 
Licensing Documents Submitted to the 
Public Health Service by its Employees, 
Grantees, Fellowship Recipients, and 
Contractors, HHS/NIH/OD.” This 
System of Records will be used to: (1) 
Obtain patent protection of inventions 
when title is assigned to HHS; (2) 
monitor the development of inventions 
made by grantees and contractors and 
protect the government rights to patents 
made with NIH support; (3) grant 
licenses to HHS inventions; and (4) 
administer and provide royalty 
payments to HHS inventors. 

This System of Records contains 
information such as inventor name, 


address, social security number 
(required if inventor is receiving 
royalties, otherwise optional), title and 
description of the invention, Employee 
Invention Report (EIR) Number, Case/ 
Serial Number, prior art related to the 
invention, evaluation of the commercial 
potential of the invention, prospective 


-licensees’ intended development of the 


invention, associated patent prosecution 
and licensing documents and royalty 
payment information. 

This System also includes other 
documents developed or information 
and material received by HHS from 
grantees and contractors who have 
reported inventions made with HHS 
funding, as well as HHS employee 
inventors who have assigned title to 
their inventions to HHS when HHS has 
applied for patents, has been granted 
patents, and/or is receiving royalties 
from patents. The records in this System 
may also contain reports of action taken 
by the agency, and decisions and reports 
on legal matters associated with 
invention, patent, and licensing matters. 

This System also includes 
information and material received from 
inventors and other collaborating 
persons, grantees, fellowship recipients 
and contractors; other Federal agencies; 
scientific experts from non-Government 
organizations; contract patent counsel 
and their employees and foreign 


‘contract personnel; United States and 


foreign patent offices; prospective — 
licensees; HHS Technology 
Development Coordinators, Internet and 
commercial databases, and third parties 
whom HHS contacts to determine 
individual invention ownership or 
Government ownership. These records 
are retrieved by name of the inventor, 
Employee Invention Report (EIR) 
Number, or keywords relating to the 
nature of the invention, Case/Serial 
Number, Licensing Number, internal 
reference numbers, contractor, agency, 
Institute, and/or Center. 

The records in this System are stored 
in file folders, computer tapes, and 
computer disks. The records in this 
System will be maintained in 
designated NIH offices in a secure 
manner compatible with their content 
and use. During normal business hours, 
records at OTT are managed by on-site 
contractor personnel who regulate 


availability of the files. During evening 


and weekend hours the offices are 
locked and the building is closed. These 
practices are in compliance with the 
standards of the General Administration 
Manual, PHS Supplementary Chapter 
45-13 “‘Safeguarding Records Contained 
in Systems of Records”; and the HHS 
Automated Information Systems 
Security Program Handbook. 


Data on computer files is accessed by 
password known only to authorized 
users who are NIH or contractor 
employees involved in patenting and 
licensing of HHS inventions or in 
keeping records of inventions made by 
HHS contractors and grantees. Access to 
information is thus limited to those with 
a need to know. Data stored in 
computers will be accessed through the 
use of passwords known only to the 
authorized users. A password is 
required to access the database. All 
users of personal information in 
connection with the performance of 
their jobs protect information, including 
confidential business information 
submitted by potential licensees, from 
public view and from unauthorized 
personnel entering an unsupervised 
office. 

The records in this System are 
retained and disposed of under the 
authority of the NIH Records Control 
Schedule contained in NIH Manual 
Chapter 1743, Appendix 1—“Keeping 
and Destroying Records” (HHS Records 
Management Manual, Appendix B-361), 
item 1100-L, which allows records to be 
kept for a maximum of thirty years. . 
Refer to the NIH Manual Chapter for 
specific disposition instructions. 

The routine uses proposed for this 
System are compatible with the stated 
purpose of the System and support the 
agency’s administration of invention, 
patent, and licensing programs and 
requirements: 

The first routine use permits 
disclosure to a Member of Congress or 
to a Congressional staff member in 
response to an inquiry of the 
Congressional office made at the written 
request of the constituent about whom 
the record is maintained. _ 

_The second routine use permits the 
National Institutes of Health (NIH), 
Department of Health and Human 
Services (HHS; also referred to as 
“Department’’) to disclose information 
from this System of Records to the 
Department of Justice when: (a) HHS or 
any component thereof; or (b) any 
employee of HHS in théir official 
capacity where the Department of 
Justice has agreed to represent the 
employee; or (c) the United States 
Government is a party to litigation or 
has an interest in the litigation, and after 
careful review, HHS determines that the 
records are both relevant and necessary 
to the litigation and the use of the 
records by the Department of Justice is 
therefore deemed by HHS to be for a 
purpose that is compatible with the 
purpose for which HHS collected the 
records. Disclosure may also be made to 
the Department of Justice to obtain legal 
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advice concerning issues raised by the 
records in this System. 

The third routine use permits 
disclosure to a court or adjudicative 
body of competent jurisdiction in a 
proceeding when: (a) HHS or any 
component thereof; or (b) any employee 
of the agency in their official capacity; 
or (c) any employee of HHS in their 
individual capacity where HHS has 
agreed to represent the employee; or (d) 
the United States Government is party 
to litigation or has an interest in the 
litigation, and, after careful review, HHS 
determines that the records are both 
relevant and necessary to the litigation 
and the use of the records is therefore 
deemed by HHS to be for a purpose that 
is compatible with the purpose for 
which HHS collected the records. 

When a record on its face, or in 
conjunction with other records, 
indicates a violation or potential 
violation of law, whether civil, criminal 
or regulatory in nature, and whether 
arising under general statute or 
particular program statute, or under 
regulation, rule, or order issued 
pursuant thereto, the fourth routine use 
permits disclosure to the appropriate 
agency, whether Federal, State, local, 
foreign or tribal, or other public 
authority or agency responsible for 
enforcing, investigating or prosecuting 
the violation or charged with enforcing 
or implementing the statute, or rule, 

- regulation, or order issued pursuant 
thereto, if the information disclosed is 
relevant to any enforcement, regulatory, 
investigative or prosecutive 
responsibility of the receiving entity. 

The fifth routine use permits 
disclosure to a Federal, State, local, 
foreign, or tribal or other public 
authority or agency of any portion of 
this System of Records that contains 
information relevant to the retention of 
an employee, the retention of a security 
clearance, the award of a grant or 
contract, or the issuance or retention of 
a license, patent or other monetary or 
nonmonetary benefit. Another agency or 
licensing organization may make a 
request supported by the written 
consent of the individual for the entire 
record if it so chooses. No disclosures 
shall be made unless the information 
has been determined to be sufficiently 
reliable to support a referral to another 
office within the agency or to another 
Federal agency for criminal, civil, 
administrative, personnel, or regulatory 
action. 

The sixth routine use permits 
discldsure to a Federal, State, local or 
foreign agency maintaining civil, 
criminal, or other relevant enforcement 
records, or other pertinent records, or to 
another public authority or professional 


organization, if necessary to obtain 
information relevant to an investigation 
concerning the retention of an employee 
or other personnel action, the retention 
of a security clearance, the award of a 
grant or contract, or the issuance or 
retention of a license, patent or other 
monetary or nonmonetary benefit. 

Under the seventh routine use, where 
Federal agencies having the power to 
subpoena other Federal agencies’ 
records, such as the Internal Revenue 
Service or the Civil Rights Commission, 
issue a subpoena to HHS for records in 
this System of Records, HHS may make 
those records available. 

The eighth routine use permits 
disclosure to agency contractors, 
experts, or consultants who have been 
engaged by the agency to assist in the 
performance of a service related to this 
System of Records and who need to 
have access to the records in order to 
perform the activity. Recipients shall be 
required to comply with the 
requirements of the Privacy Act of 1974, 
as amended (Act, also referred to as 
“Privacy Act”), pursuant to 5 U.S.C. 
552a(m). 

The ninth routine use permits NIH to 
disclose information from this System of 
Records for the purpose of obtaining 
patent protection for HHS inventions 
and licenses for these and other HHS 
inventions to: (a) Scientific personnel, 
both in this agency and other 
Government agencies, and in non- 
Governmental organizations such as 
universities, who possess the expertise 
to understand the invention and 
evaluate its importance as a scientific 
advance; (b) contract patent counsel and 
their employees and foreign contract 
personnel retained by the Department 
for patent searching and prosecution in 
both the United States and foreign 
patent offices; (c) all other Government 
agencies whom HHS contacts regarding 
the possible use, interest in, or 
ownership rights in HHS inventions; (d) 
prospective licensees or technology 
finders who may further make the 
invention available to the public 
through sale or use; (e) parties, such as 
supervisors of inventors, whom HHS 
contacts to determine ownership rights, 
and those parties contacting HHS to 
determine the Government’s ownership; 
and (f) the United States and foreign 
patent offices involved in the filing of 
HHS patent applications. 

Galler the tenth routine use, NIH shall 
report to the Treasury Department, 
Internal Revenue Service (IRS), as 
taxable income, the amount of royalty 
payment paid to HHS inventors. 

The eleventh routine use permits NIH 
to disclose information from this System 
of Records to: (a) Potential clinical trial 


participants, under the rules and 
regulations governing the NIH human 
subjects protections program, when an 
investigator has any financial interests 
that might be relevant for their 
consideration when deciding whether or 
not to participate in a trial and; (b) the 
general public to reveal the 
compensation that government 
scientists receive on licensed inventions 
generated during their government 
work. 

The following notice is written in the 
present tense, rather than the future 
tense, in order to avoid the unnecessary 
expenditure of public funds to republish 
the notice after the System has become 
effective. 


Dated June 6, 2006. 
Colleen Barros, 
Deputy Director for Management, NIH. 
[FR Doc. E6-13211 Filed 8—11—06; 8:45 am] 
BILLING CODE 4140-01-P 


DEPARTMENT OF DEFENSE 


Defense Acquisition Regulations 
System 


48 CFR Parts 204, 235, and 252 
RIN 0750-—AF13 


Defense Federal Acquisition 
Regulation Supplement; Export- 
Controlled information and 
Technology (DFARS Case 2004—D010) 


AGENCY: Defense Acquisition 
Regulations System, Department of 
Defense (DoD). 

ACTION: Proposed rule with request for 
comments. 


SUMMARY: DoD is proposing to amend 
the Defense Federal Acquisition 
Regulation Supplement (DFARS) to 
address requirements for preventing 
unauthorized disclosure of export- 
controlled information and technology 
under DoD contracts. 

DATES: Comments on the proposed rule 
should be submitted in writing to the 
address shown below on or before 
October 13, 2006, to be considered in 
the formation of the final rule. 
ADDRESSES: You may submit comments, 
identified by DFARS Case 2004—D010, 
using any of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e E-mail: dfars@osd.mil. Include 
DFARS Case 2004—D010 in the subject 
line of the message. 

e Fax: (703) 602-0350. 

e Mail: Defense Acquisition 
Regulations System, Attn: Ms. Debra 


Register /Vok 74, Nos 1156 (Monday, August 14, 2006 / Proposed Raikes: 


Overstreet, OUSD (AT&L). DPAPR 


(DARS), IMD, 3C132, 3062 Defense. . 
Pentagon, Washington, DC 20301-3062. 

Hand Delivery/Courier: Defense 
Acquisition Regulations System, Crystal 
Square 4, Suite 200A, 241 18th Street, 
Arlington, VA 22202-3402. 

Comments received generally will be 
posted without change to http:// . 
www.regulations.gov, including any 
personal information provided. 


FOR FURTHER INFORMATION CONTACT: Ms. 
Debra Overstreet, (703) 602-0310. 


SUPPLEMENTARY INFORMATION: 
A. Background 


DoD published a proposed rule at 70 
FR 39976 on July 12, 2005, to address 
requirements for preventing 
unauthorized distlosure of export- 
controlled information and technology 
under DoD contracts. To accommodate 
significant interest expressed with 
regard to the proposed rule, DoD 
extended the public comment period 
from 60 to 90 days (70 FR 46807, August 
11, 2005), resulting in the public 
comment period ending on October 12, 
2005. After thorough consideration of 
all comments by the Defense 
Acquisition Regulations Council, DoD is 
publishing a second proposed rule for 
public comment. 

This second proposed rule recognizes 
contractor responsibilities to comply 
with existing Department of Commerce 
and Department of State regulations, 
and the mutual responsibility of both 
the Government and the contractor to 
identify export-controlled information 
or technology. The more expansive 
regulatory requirements (including the 
prescriptive requirements of badging, 
training, and segregated work areas) 
contained in the first proposed rule are 
not included in this second proposed 
rule. 

Under this second proposed rule, the 


_ requiring activity must review 


acquisitions to determine if, during 
performance of the contemplated 
contract, the contractor will generate or 
require access to export-controlled 
information or technology. The 
contracting officer will rely on input 
from the requiring activity when 
including the appropriate clause.in each 
solicitation and contract for research 
and development and, when 
appropriate, in solicitations for supplies 
and services. In addition, there is a 
separate clause that is tailored 


- specifically for the unique 


circumstances of fundamental research 
contracts. 

The first and second proposed rules 
both include a new DFARS Subpart 
204.73, Export-Controlled Information 


and Technology, and associated contract 
clauses. The subpart in the second. 

proposed rule provides general 
information on export control laws and 
regulations and requires the contracting 
officer, based on input received from the 
requiring activity, to ensure that 
solicitations and contracts include 
appropriate terms and conditions 
regarding export controls and identify 
any export-controlled information and 
technology. For contracts that require 
generation of or access to,export- 
controlled information or technology, 
the contractor will be required to— 

e¢ Comply with applicable laws and 
regulations regarding export-controlled 
information and technology; 

¢ Consult with the Department of 
State on any questions regarding the 
International Traffic in Arms 
Regulations (ITAR), and with the 
Department of Commerce on any 
questions regarding the Export 
Administration Regulations (EAR); and 

¢ Notify the contracting officer if the 
contractor determines during contract 
performance that generation of or access 
to additional export-controlled 
information or technology is required. 

In addition, under this secon 
proposed rule, for contracts that do not 
involve generation of or access to 
export-controlled information or 
technology, the applicable clauses 
require contract modification if, during 
performance, either contractual party 
becomes aware that the contractor will 
need to generate or have access to 
export-controlled information or 
technology. 

DoD received comments from 145 
persons and organizations in response 
to the first proposed rule. DoD noted 
common themes among the comments, 
resulting in development of the 
following six comment categories: 

1. Boundaries of the proposed rule. 

2. Foreign participation in U.S. 
federally-sponsored research projects. 

3. Administrative burden and cost 
effectiveness of proposed solutions to 
the underlying export control issues. 

4. DoD personnel knowledge, 
qualifications, and skills to implement 
the proposed rule. 

5. Scope and purpose of regulation. 

6. Processes involved and 


implementing language. 


Differences between the first proposed 
rule and this second proposed rule are 
further addressed in the following 
discussion of the public comments. 


1. Boundaries of the Proposed Rule 


a. Comment. Directly or indirectly, 
one hundred and thirteen respondents 
recommended against adopting the 
proposed rule. This negative feedback 


came primarily from the educationah;, 
research community. 2 ats 

DoD Response. DoD recognizes the 
respondents’ concerns, and the 
proposed rule has been substantially re- 
written in a way that addresses many of 
the concerns, including those expressed 
by the research community. The 
impetus for creating the rule was a 
Department of Defense Inspector 
General (DoDIG) audit report which 
found that some contractors granted 
foreign nationals access to unclassified 
export-controlled technology without 
proper authorization. The DoDIG 
concluded that the Department does not 
have adequate processes to identify 
unclassified export-controlled 
information or technology, nor to 
prevent unauthorized disclosure to 
foreign nationals by its contractors. 
Based on these findings, DoD believes 
appropriate changes to regulations or 
procedures are warranted. 

b. Comment. Ten respondents noted 
that the proposed guidance about setting 
up a compliance program was too 
vague. 

DoD Response. DoD concurs that the 
guidance in the proposed rule was 
incomplete and conflicted with existing 
regulations. The rule has been changed 
to eliminate separate DoD requirements 
regarding export control compliance 
programs. Contractors that work with 
export-controlled information or 
technology should refer to the ITAR and 
the EAR when creating compliance 
programs. 

c. Comment. Four respondents 
recommended that DoD use the 
Department of State process for 
compliance. Five others noted the 
dangers of setting up parallel 
requirements for compliance systems. 

DoD Response. DoD agrees with these 
comments. The language at issue is not 
included in this second proposed rule. 
Contractors should refer to the ITAR 
and the EAR in developing their 
compliance programs. 

d. Comment. Eighty-eight respondents 
noted that the proposed rule was not 
compliant with National Security 
Decision Directive 189 (NSDD-189). 
Ninety-two respondents specifically 
mentioned the fundamental research 
exemption. contained in NSDD-189. 

DoD Response. In response to these 
comments, DoD has amended the 
proposed rule to explicitly include 
reference to this directive and to the 
definition of “fundamental research.” 
Also, this second proposed rule 
contains a separate clause for inclusion 
in those contracts that involve only 
fundamental research. NSDD-189 is 
executive policy, and does not take 
precedence over statute-based export 
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controls, nor does it exempt any -_ 
research, whether basic, fundamental, or 
applied, from statute-based export 
controls, such as the Arms Export 
Control Act, and the Export 
Administration Act. The Department of 
State’s International Traffic in Arms 
Regulations (ITAR) and the Department 
of Commerce’s Export Administration 
Regulations (EAR) implement such 
statutes. The EAR exempts information 
resulting from fundamental research 
from export controls; it does not exempt 
information required to conduct 
fundamental research from export 
controls. Questions regarding the 
applicability of export controls to 
“fundamental research” should be 
addressed to the Department of State or 
the Department of Commerce, as 
appropriate. 

e. Comment. Five 
referred to the Department of Commerce 
advance notice of proposed rulemaking 
(ANPR) of March 28, 2005 (70 FR 
15607). These respondents 
recommended that DoD wait until the 

- Department of Commerce completes its 
rulemaking on this subject. 

DoD Response. The focus of the DoD 
rulemaking is to ensure that DoD 
contractors consider export controls and 
follow the EAR and ITAR rules that are 
in place at the time of contract 
performance. The Bureau-of Industry 
and Security, Department of Commerce, 
published two documents in May 2006 
related to the March 28, 2005, ANPR: 
On May 22, 2006 (71 FR 29301), the 
Department of Commerce announced 
the establishment of a Deemed Export 
Advisory Committee to “address 
complex questions related to an 
evolving deemed export control policy.” 
Subsequently, on May 31, 2006 (71 FR 
30840), the Department of Commerce 
announced the withdrawal of its ANPR 
published on March 28, 2005. 
Therefore, no changes were made to the 
EAR as a result of the March 28, 2005, 
Department of Commerce ANPR. 

. Comment. Three respondents noted 
that it takes too long to obtain export 
licenses under the current process. 

DoD Response. The intent of the DoD 
tule is to ensure that contractors are 
aware of their.obligations under the 
ITAR and the EAR. Export license 
procedures are outside the scope of this 
rulemaking. Problems with obtaining 
export licenses should be resolved with 
the Department of State or the 
Department of Commerce, as 
appropriate. 

g. Comment. Nine respondents stated 
that DoD should not require a contract 
clause. 

DoD Response. DoD believes that 
action is required to ensure that 


contractors are aware of their . 
obligations under the ITAR and the 
EAR. The proposed clauses, as 
rewritten, require that contractors 
comply with current laws and 
regulations. The proposed clauses are 
primarily intended to ensure that 
contractors are aware of their existing 
responsibilities and comply with those 
responsibilities. 

h. Comment. Nine respondents stated 
that DoD should leave the whole area of 
export control to the Department of 
Commerce and the Department of State. 

DoD Response. DoD program officers 
and contracting officers need to be 
mindful of export control requirements 
that apply to performance of contracts 
and must ensure that contractors are 
aware of their responsibilities. For 
example, if DoD is providing export- 
controlled information or technology 
under a contract, the contract should 
inform the contractor of the nature of 
such information or technology. 
Furthermore, DoD has coordinated this 
second proposed rule with the 
Department of Commerce and the 
Department of State, and has revised the 
language to eliminate potential conflicts 
with the ITAR and the EAR. The 
proposed rule now includes references 
to the Department of Commerce 
regarding the EAR and the Department 
of State regarding the ITAR, since these 
agencies are responsible for 
promulgating and enforcing those 
export control regulations. 

i. Comment. Four respondents noted 
the proposed rule went beyond the 
ITAR in establishing system 
requirements. 

DoD Response. DoD agrees with this 
concern, and has revised the proposed 
rule to advise contractors of their 
responsibilities to comply with the 
ITAR. In addition, language about the 
content of compliance systems has been 
removed. 

j. Comment. Nine respondents stated 
that the Department of State Visas - 
Mantis program requirements were 


_ adequate to protect information and 


technologies. 
DoD Response. DoD agrees that the 
Visas Mantis program is very helpful in 


- clearing individuals to participate in 


federally funded research projects. 
However, it was never intended to 
guarantee that contractors would not 
share information technology 
inappropriately. 

k. Comment. Thirty-one respondents 
asserted that the language in the 


_ proposed rule was imprecise and/or 


inconsistent with the ITAR and the 
EAR. 

DoD Response. In response to these 
comments, DoD has revised the 


proposed rule to eliminate and 


to clarify the text. 


1. Comment. One. respondent apr: 
suggested that the proposed rule should 
be within the purview of the FAR 
Council. 

DoD Response. While export controls — 
are not limited to DoD contracts, this 
rule will apply only to DoD contracts. If 
the FAR Council determines that a FAR 
rule is required, DoD will amend the 
DFARS as necessary to conform with 
any such FAR rule. 


2. Foreign Participation in U.S. 
Federally-Sponsored Research Projects 


a. Comment. Fifty-six respondents 
asserted that the proposed rule would 
harm national security. These 
respondents asserted that foreign 
scientists and researchers add more to * 
the U.S. research enterprise than they 
take away. In some fields, foreign 
researchers are ahead of their U.S. 
counterparts. Restricting participation 
in DoD-funded research may deprive the 
United States of capabilities that result 
in essential contributions to maintaining 
U.S. military superiority. 

DoD Response. DoD recognizes that 
National Security, as it relates to 
research and development, involves a 
balancing act. Science generally 
transcends national boundaries, i.e., 
learning is not easily contained. Free 
exchange of ideas is a foundational 
concept of U.S. research and 
educational institutions. Conversely, it 
is important to prevent the transfer of 
technologies that would compromise 
national security. The revisions to the 
proposed rule attempt to strike the 
needed balance by interfering as little as 
possible with the university research 
infrastructure for fundamental research, 
while ensuring that contractors comply 
with their responsibilities under the 
ITAR and the EAR. 

b. Comment. Two respondents stated 
that there would be a potential adverse 
effect on collaboration with foreign 
scientists and researchers. 

DoD Response. DoD recognizes this 
concern and believes that the rule, as 
rewritten, minimizes this impact while 
ensuring that contractors are aware of 
their responsibilities to comply with 
existing export control regulations. 

c. Comment. One respondent 
recommended inclusion of a provision 
to notify the contracting officer 
whenever foreign persons were hired on 
research projects. 

DoD Response. In developing terms 
and conditions of contracts, contracting 
officers have the authority to require 
such notifications, consistent with the 
Privacy Act, when deemed appropriate 
for a specific situation (e.g., when 
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export controlled information or 
technology or classified information is 
involved). However, DoD believes that 
mandating this notification for all 
contracts is unnecessary. 

d. Comment. Ten respondents were 
concerned that the proposed rule used 
the terms “foreign national’ and 
“foreign person,” but did not define 
these terms. 

DoD Response. In response to this 
comment, the proposed rule has been 
revised to refer to the ITAR and the EAR 
for applicable definitions. e. Comment. 
Seventy-one respondents asserted that 
the proposed rule would hinder foreign 
student participation. 

DoD Response. DoD acknowledges 
this concern and recognizes the value of 
foreign student participation in DoD 
research. DoD appreciates the 
contributions foreign researchers tiie 
made to DoD systems and technologies. 
However, it is also important that 
contractors comply with existing laws 
and regulations related to the 
unauthorized transfer of export- 
controlled information and technology 
to foreign recipients, which is the 
purpose of this proposed rule. 

f. Comment. Seventy-one respondents 
stated that the proposed rule would 
hinder U.S. research. 

DoD Response. DoD believes this 
second proposed rule does not impose 
any negative effects on U.S. research, 
since it refers contractors to their 
already-existing responsibilities under 
the ITAR and the EAR. 

g. Comment. Sixty-three respondents 
objected to segregated work areas. 

DoD Response. As noted in the 
responses to comments 1.b. and 1.h., the 
proposed rule has been changed to 
eliminate separate DoD requirements on 
export control compliance programs, 
and instead includes references to the 
Department of State for the ITAR and 
the Department of Commerce for the 
EAR. Thus, a specific DoD requirement 
for segregated work areas has been 
removed from the proposed rule. 


3. Administrative Burden and Cost- 
Effectiveness of Proposed Solutions to 
the Underlying Export Control Issues 


a. Comment. Forty-four respondents 
expressed concerns about the additional 
administrative burden of the proposed 
rule. These respondents asserted that 
the proposed rule appeared to mandate 
compliance system requirements 
beyond those required in the ITAR and 
the EAR. 

DoD Response. DoD recognizes this 
concern, and appropriate revisions have 
been made to the rule. This second 
proposed rule requires contractors to 
comply with their responsibilities under 


the ITAR and the EAR when export- 
controlled information or technology 
will be generated or accessed in the 
performance of the contract. 


b. Comment. Ninety-two respondents 
expressed concern with the requirement 
to issue badges to research participants. 


DoD Response. As noted in the 
responses to comments 1.b., 1.h., and 
2.g., the proposed rule has been changed 
to eliminate separate DoD requirements 
on export control compliance programs, 
and instead includes references to the 
Department of State for the ITAR and 
the Department of Commerce for the 
EAR. The Department of State and the 
Department of Commerce have 
responsibility for overseeing compliance 
with ITAR and EAR requirements. 


c. Comment. Six respondents asserted . 


that the proposed rule would impose a 
training burden. 

DoD Response. The rule was not 
intended to place unique DoD 
compliance burdens on the contractor. 
Therefore, the specific language related 
to training has been removed. 


d. Comment. Two respondents 
expressed concerns related to the rule’s 
impact on access to research equipment 
that is export-controlled. 


DoD Response. Since the proposed 
rule is focused on reminding contractors 
of their responsibility to comply with 
the ITAR and the EAR, access to 
research equipment is considered to be 
outside the scope of this proposed rule. 
DoD recommends that the respondents 
refer concerns on this matter to the 
Department of Commerce or the 
Department of State, as appropriate. 


e. Comment. Three respondents stated 
that some universities do not have 


adequate infrastructure to comply with ~ 


the proposed rule. 


DoD Response. DoD believes that the 
revisions made to the proposed rule 
should mitigate some of these concerns. 
However, any institution that becomes 
involved with export-controlled 
information and technology must 
develop the infrastructure to comply 
with statute and regulation. This is a 
requirement separate and apart from the 
proposed rule. 


f. Comment. Two respondents 
asserted that the security benefits of the 
proposed rule were modest and that the 
rule created unnecessary bureaucracies. 


DoD Response. The proposed rule has 
been revised to focus only on requiring 
contractors to comply with their 
existing obligations under the ITAR and 
the EAR. As such, it does not create any 
new administrative burden. 


‘4. DoD Personnel Knowledge, 
Qualifications, and Skills To Implement 


the Proposed Rule 


Comment. Thirteen respondents 
doubted the capability of DoD 
contracting officers to identify and 
comment about export control issues. 
The primary concerns involved training, 
qualifications, and experience. An 
additional eight respondents expressed 
concern that contracting officers could 
not appropriately deal with compliance 
issues. 

DoD Response. DoD recognizes the 
importance of training, as well as the 
importance of coordination between the 
contracting officer and technical/ 
requirements personnel. DoD is 
committed to appropriate training of 
program managers and contracting 
officers related to the ITAR and the 
EAR. Therefore, concurrent with 
publication of this second proposed 
rule, DoD is developing better training 
for those Government employees 
involved with export-controlled 
information or technology. DoD also 
recognizes that part of the problem 
identified in the DoDIG report could 
have been avoided if the contracting 
officer and the Government scientific 
officer had been adequately attentive to 
the fact that export-controlled ‘ 
information or technology was involved. 
Therefore, under this second proposed 
rule, the requiring activity must review 
acquisitions to determine if the 
contractor will generate or require 
access to export-controlled information 
or technology. The contracting officer 
will rely on this input when including — 
the appropriate clause in each 
solicitation and contract for research 
and development, and when 
appropriate, in solicitations for supplies 
and services. 


5. Scope and Purpose of Regulation 


a. Comment. Twenty-one respondents 
stated that the proposed rule adds new 
requirements. 

DoD Response. DoD agrees that the 
first proposed rule was overly 
prescriptive and has revised the rule 
accordingly. 

b. Comment. Four respondents 
expressed concern that the’ regulation is 
too narrow in scope, while three 
respondents recommended that the 
clause not be used extensively. 

DoD Response. DoD believes that the 
revisions in the second proposed rule 
resolve both of these issues. The status 
of fundamental research under NSDD— 


189 has been recognized by including a 


clause specifically for the unique 
circumstances of fundamental research 
contracts. In addition, the rule as 
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rewritten requires inclusion of the 
appropriate clause in other research and 
development contracts, as well as 
contracts for supplies and services, 
when appropriate. 

c. Comment. One respondent 
questioned the application of the rule to 
universities, stating that the DoDIG 
report identified only one instance of a 
university export control lapse. 

DoD Response. Whereas DoD 
acknowledges that the DoDIG report 
identified only one instance of a 
university lapse, DoD recognizes that 
the findings were based on a limited 
sampling of contracts. To ensure that 
problems do not occur, DoD believes 
that all contractors must exercise due 
diligence to protect export-controlled 
information or technology when it is 
generated or accessed during contract 
performance. The status of fundamental 
research has been recognized by 
including a clause specifically for the 
unique circumstances of fundamental 
research contracts. However, 
universities still need to be aware of 
ITAR and EAR requirements, even 
though university contracts seldom 
involve export export-controlled 
information or technology. 

d. Comment. Two respondents stated 
that the rule did not properly explain its 
purpose. 

DoD Response. The purpose of the 
proposed rule is to ensure that DoD 
contractors are aware of their 
responsibilities to comply with all 
applicable laws and regulations when 
export-controlled information and 

_technology is involved in contract 
performance. 


6. Processes Involved and Implementing 
Language 

a. Comment. Three respondents 
recommended a representation and 
certification as opposed to a contract 
clause. 

DoD Response. DoD does not believe 
that the administrative burden 
associated with a certification would 
provide a commensurate benefit. 

b. Comment. Seven respondents 
requested more detail about the 
citations used in the clause. 

DoD Response. In response to this 
request, more detailed citations are 
provided in this second proposed rule. 

c. Comment. Twenty respondents 
expressed concerns about the flow 
down of the clause from commercial 
entities to universities. 

DoD Response. DoD recognizes the 
unique challenges associated with this 
concern. DoD believes that the need to 
protect export-controlled information 
and technology is of paramount 
importance and, therefore, recognizes 


the need to clarify the flow-down 
requirement. This second proposed rule 
requires that DoD contractors include 
the substance of the clause in a 
subcontract only when the subcontract 
will involve generation of or access to 
export-controlled information or 
technology. 

d. Comment. Three respondents 
recommended specific wording 
changes. 


DoD Response. These suggeste 
wording changes were overtaken by the 
substantial changes to the first proposed 
rule. 

e. Comment. Three respondents 
asserted that “listing errors’’ will occur 
if the contracting officer is required to 
identify export-controlled information 
or technology involved in contract 
performance. 


DoD Response. As discussed in the 


response to comment 4, DoD recognizes - 


the importance of training, as well as 
the importance of coordination between 
the contracting officer and technical/ 
requirements personnel. This second 
proposed rule reminds contractors to 
comply with export control regulations, 
and places mutual responsibility upon 
the Government and the contractor to 
notify the contracting officer if, during 
contract performance, generation of or 
access to additional export-controlled 
information or technology is required. 

f. Comment. One respondent objected 
to the requirement for periodic 
assessments. 


DoD Response. In response to this 
comment, and for reasons discussed in 
the responses to comments 1.b. and 1.h., 
the requirement for periodic 
assessments was removed. However, 
contractors remain responsible for 
complying with export control 
regulations. 

g. Comment. One respondent 
recommended a database of contractors 
with effective compliance programs. 


DoD Response. Since the Department 


’ of Commerce and the Department of 


State have responsibility for system 
oversight, this comment has been 
forwarded to those agencies for 
consideration. 


h. Comment. Nineteen respondents 
supported alternative language as 
offered by the Council on Government 
Relations. 


DoD Response. DoD incorporated the 
concepts of some of this language in 
rewriting the proposed rule. 

This rule was not subject to Office of 


Management and Budget review under 
Executive Order 12866, dated 


September 30, 1993. 


B. Regulatory Flexibility Act 


The proposed rule is not expected to 
have a significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because all contractors, including small 
entities, are already subject to export- 
control laws and regulations. The 
requirements in this proposed rule are 
clarifications of existing responsibilities. 
Therefore, DoD has not performed an 
initial regulatory flexibility analysis. 
DoD invites comments from small 
businesses and other interested parties. 
DoD also will consider comments from 
small entities concerning the affected 
DFARS subparts in accordance with 5 
U.S.C. 610. Such comments should be 
submitted separately and should cite 
DFARS Case 2004-010. 


C. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply, because the rule does not 
impose any information collection 
requirements that require the approval 
of the Office of Management and Budget 
under 44 U.S.C. 3501, et seq. 


List of Subjects in 48 CFR Parts 204, 
235, and 252 


Government procurement. 


Michele P. Peterson, 


Editor, Defense Acquisition Regulations 
System. 


Therefore, DoD proposes to amend 48 
CFR parts 204, 235, and 252 as follows: 


1. The authority citation for 48 CFR 
Parts 204, 235, and 252 continues to 
read as follows: 


Authority: 41 U.S.C. 421 and 48 CFR | 
Chapter 1. 


PART 204—ADMINISTRATIVE 
MATTERS 


2. Subpart 204.73 is added to read as 
follows: 


Subpart 204.73—Export-Controlled 
Information and Technology 


Sec. 

204.7301 
204.7302 
204.7303 
204.7304 


Definitions. 
General. 

Policy. 

Contract clauses. 


‘Subpart 204.73—Export-Controlled 


Information and Technology 


204.7301 Definitions. 
As used in this subpart— 
Export-controlled information and 
technology is defined in the clause at 
252.204—70XX. 
Fundamental research is defined in 
the clause at 252.204-70YY. 
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204.7302 General. 


Export control laws and regulations 
restrict the transfer, by any means, of 
certain types of information and 
technology to unauthorized persons. See 


PGI 204.7302 for additional information — 


regarding lead regulatory agencies and 
compliance with export control laws 
and regulations. 


204.7303 Policy. 


The requiring activity shall review 
acquisitions to determine if, during 


_ performance of the contemplated 


contract, the contractor will generate or 
require access to export-controlled 
information or technology. 

(a) Prior to issuance of a solicitation 
for research and development, the 
requiring activity shall notify the 
contracting officer in writing when— 

(1) Export-controlled information or 
technology will be involved. The 
notification shall identify the specific 
information or technology that must be 
controlled, including the applicable 
references to the International Traffic in 
Arms Regulations (ITAR) and/or Export 
Administration Regulations (EAR); or 

(2) The work is fundamental research 
only, and export-controlled information 
or technology will not be involved. 

(b) Prior to issuance of a solicitation 
for supplies or services, the requiring 
activity shall notify the contracting 
officer in writing when— 

(1) Export-controlled information or 
technology will be involved. The 
notification shall identify the specific 
information or technology that must be 
controlled, including the applicable 
references to the ITAR and/or EAR; or 

(2) The requiring activity is unable to 


* determine that export-controlled 


information or technology will not be 
involved. 


204.7304 Contract clauses. 


(a) Use the clause at 252.204—70XX, 
Requirements for Contracts Involving 
Export-Controlled Information or 
Technology, in solicitations and 
contracts when the requiring activity 
provides the notification at 
204.7303(a)(1) or (b)(1). The contracting 
officer shall identify the export- 
controlled information or technology as 
provided by the requiring activity. 

(b) Use the clause at 252.204—70YY, 
Requirements Regarding Access to 
Export-Controlled Information or 
Technology—Fundamental Research, in 
solicitations and contracts when the 
requiring activity provides the 
notification at 204.7303(a)(2). 

(c) Use the clause at 252.204—70ZZ, 
Requirements Regarding Access to 
Export-Controlled Information or 


Technology, in solicitations and 
contracts— ~- 

(1) For research and development, 
except when the clause at 252.204— 
70XX or 252.204—70YY will be 
included; or 

(2) For supplies and services, when 
the requiring activity provides the 
notification at 204.7303(b)(2). 


PART 235—RESEARCH AND 
DEVELOPMENT CONTRACTING 


235.071 [Redesignated] 


3. Section 235.071 is redesignated as 
section 235.072. 

4. Anew section 235.071 is added to 
read as follows:: 


235.071 Export-controlled information and 
technology at contractor, university, and 
Federally Funded Research and 
Development Center facilities. 


For requirements regarding access to 
export-controlled information and 
technology, see Subpart 204.73. 


PART 252—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


5. Sections 252.204—70XX, 252.204— 
70YY, and 252.204—70ZZ are added to | 
read as follows: 


252.204—70XX Requirements for Contracts 
Involving Export-Controlled Information or 
Technology. 


As prescribed in 204.7304(a), use the 
following clause: 


REQUIREMENTS FOR CONTRACTS 
INVOLVING EXPORT-CONTROLLED 
INFORMATION OR TECHNOLOGY (XXX 
2006) 


(a) Definition. Export-controlled 
information and technology, as used in this 
clause, means information and technology 
subject to export controls established in the 
Export Administration Regulations (EAR) (15 
CFR parts 730-774) or the International 
Traffic in Arms Regulations (ITAR) (22 CFR 
parts 120-130). 

(b) The parties anticipate that, in 
performance of this contract, the Contractor 
will generate or need access to export- 
controlled information or technology. 

(1) The specific information [and, or] 
technology subject to export controls [is, are]: 

[The Contracting Officer shall identify the 
specific information and/or technology as 
determined by the requiring activity in 


(ii) Negotiate a contract modification that 
eliminates the requirement for performance 
of work that would involve access to or 
generation of export-controlled information 
or technology not identified in paragraph 
(b)(1) of this clause. 

(c) The Contractor shall comply with all 
applicable laws and regulations regarding 
export-controlled information and 
technology, including the requirement for 
contractors to register with the Department of 
State in accordance with the ITAR. The 
Contractor shall consult with the Department 
of State with any questions regarding the 
ITAR and shall consult with the Department 
of Commerce with any questions regarding 
the EAR. 

(d) Nothing in the terms of this contract is 
intended to change, supersede, or waive any 
of the requirements of applicable Federal 
laws, Executive orders, and regulations, 
including but not limited to— 

(1) The Export Administration Act of 1979 
(50 U.S.C. App. 2401 as extended by 
Executive Order 13222); 

(2) The Arms Export Control Act of 1976 
(22 U.S.C. 2751); 

(3) The Export Administration Regulations 
(15 CFR parts 730—774); 

(4) The International Traffic in Arms 
Regulations (22 CFR parts 120-130); 

(5) DoD Directive 2040.2, International 
Transfers of Technology, Goods, Services, 
and Munitions; and 

(6) DoD Industrial Security Regulation 
(DoD 5220.22-R). 

(e) The Contractor shall include the 
substance of this clause, including this 
paragraph (e), in all subcontracts that will 
involve access to or generation of export- 
controlled information or technology. 

(End of clause) 


252.204-70YY. Requirements Regarding 
Access to Export-Controlled Information or 
Technology—Fundamental Research. 


As prescribed in 204.7304(b), use the 
following clause: 


REQUIREMENTS REGARDING ACCESS TO 
EXPORT-CONTROLLED INFORMATION OR 
TECHNOLOGY—FUNDAMENTAL 
RESEARCH (XXX 2006) 


(a) Definitions. As used in this clause— 

Applied research means the effort that— 

(1) Normally follows basic research, but 
may not be severable from the related basic 
research; 

(2) Attempts to determine and exploit the 
potential of scientific discoveries or 
improvements in technology, materials, 
processes, methods, devices, or techniques; 
and 

(3) Attempts to advance the state of the art. 


accordance with 204.7303(a)(1) or 204.7303(b)(1)].Basic research means that research 


(2) If, during performance of this contract, 
the Government or the Contractor becomes 
aware that the Contractor will generate or 
need access to export-controlled information 
or technology not listed in paragraph (b)(1) 
of this clause, it shall notify the other party 
and either—(i) Modify paragraph (b)(1) of 
this clause to include identification of the 
additional export-controlled information or 
technology, and ensure its contro] as required 
by paragraph (c) of this clause; or 


directed toward increasing knowledge in 
science. The primary aim of basic research is 
a fuller knowledge or understanding of the 
subject under study, rather than any practical 
application of that knowledge. 
Export-controlled information and 
technology means information and 
technology subject to export controls 
established in the Export Administration 
Regulations (15 CFR parts 730-774) or the 
International Traffic in Arms Regulations (22 
CFR parts 120-130). 


_ 
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Fundamental! research, as defined by 
National Security Decision Directive 189, 
means basic and applied research in science 
and engineering, the results of which 
ordinarily are published and shared broadly 
within the scientific community. This is 
distinguished from proprietary research and 
from industrial development, design, 
production, and product utilization, the 
results of which ordinarily are restricted for 
proprietary or national security reasons. 

(b) The parties consider the work required 
by this contract to be fundamental research. 
As such, the parties do not anticipate that in 
performance of this contract the Contractor 
will generate or need access to export- 
controlled information or technology. 

(c) If, during performance of this contract, 
the Government or the Contractor becomes 
aware that the Contractor will generate or 
need access to export-controlled information 
or technology, it shall notify the other party 
and either— 

(1) Modify the contract to include the 
Defense Federal Acquisition Regulation 
Supplement clause 252.204—-70XX, 
Requirements for Contracts Involving Export- 
Controlled Information or Technology, and 
identify and control the export-controlled 
information or technology as required by the 
clause; or 

(2) Negotiate a contract modification that 
eliminates the requirement for performance 
of work that would involve export-controlled 
information or technology. 

(End of clause) 


252.204-70ZZ Requirements Regarding 
Access to Export-Controlied Information or 
Technology. 


As prescribed in 204.7304(c), use the 
following clause: 


REQUIREMENTS REGARDING ACCESS TO 
EXPORT-CONTROLLED INFORMATION OR 
TECHNOLOGY (XXX 2006) 


(a) Definition. Export-controlled 
information and technology, as used in this 
clause, means information and technology 
subject to export controls established in the 
Export Administration Regulations (15 CFR 
parts 730—774) or the International Traffic in 
Arms Regulations (22 CFR parts 120-130). 

(b) The parties do not anticipate that in 
performance of this contract the Contractor 
will generate or need access to export- 
controlled information or technology: 

(c) If, during performance of this contract, 
the Government or the Contractor becomes 
aware that the Contractor will generate or 
need access to export-controlled information 
or technology, it shall notify the other party 
and either— 

(1) Modify the contract to include the 
Defense Federal Acquisition Regulation 
Supplement clause 252.204—70XX, 
Requirements for Contracts Involving Export- 
Controlled Information or Technology, and 
identify and contro] the export-controlled 
information or technology as required by the 
clause; or 

(2) Negotiate a contract modification that 
eliminates the requirement for performance 
of work that would involve export-controlled 
information or technology. 

(End of clause) 


252.235-7002, 252.235-7003, 252.235- 
7010, and 252.235-7011 [Amended] 

6. Sections 252.235—7002, 252.235-— 
7003, 252.235-7010, and 252.235-7011 
are amended in the introductory text by 
removing “235.071” and adding in its 
place “235.072”. 


{FR Doc. E6—13290 Filed 8—11—06; 8:45 am] 


- BILLING CODE 5001-08-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 224 


[Docket No. 040506143-6016-02. I.D. 
101205B] 


RIN 0648-AS36 


Endangered Fish and Wildlife; 
Proposed Rule to implement Speed 
Restrictions to Reduce the Threat of 
Ship Collisions with North Atlantic 
Right Whales; Extension of Public 
Comment Period 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Proposed rule; extension of 
public comment period. 


SUMMARY: On June 26, 2006, NMFS 
proposed regulations to implement 
speed restrictions on vessels 65 ft (19.8. 
m) or greater in overall length in certain 
locations and at certain times of the year 
along the east coast of the U.S. Atlantic 
seaboard to reduce the likelihood of 
deaths and serious injuries to 
endangered North Atlantic right whales 
that result from collisions with ships. 
NMFS is extending the public comment 
period on the proposed regulations until 
October 5, 2006. 

DATES: Written comments must be 
received at the appropriate address or 
facsimile (fax) number (see ADDRESSES) 
no later than 5 p.m. local time on 
October 5, 2006. 

ADDRESSES: Written comments should 
be sent to: Chief, Marine Mammal 
Conservation Division, Attn: Right 
Whale Ship Strike Strategy, Office of 
Protected Resources, NMFS, 1315 East- 
West Highway, Silver Spring, MD 
20910. Comments may also be sent via 
email to shipstrike.comments@noaa.gov 


or to the Federal eRulemaking portal: 


http://www.regulations.gov (follow 
instructions for submitting comments). 
Comments regarding the burden-hour 
estimates, or any other aspect of the 
collection of information requirements 


contained in this notice of proposed 
rulemaking, should also be submitted in 
writing to the Chief, Marine Mammal 
Conservation Division, Office of 
Protected Resources, NMFS, 1315 East- 
West Highway, Silver Spring, MD 
20910, and to David Rostker, OMB, by 
e-mail at David__Rostker@omb.eop.gov 
or by fax to (202) 395-7285. 


FOR FURTHER INFORMATION CONTACT: 
Gregory Silber, Ph.D., Fishery Biologist, 
Office of Protected Resources, NMFS, at 
(301) 713-2322 x152. 


SUPPLEMENTARY INFORMATION: 
Background 


On June 26, 2006, NMFS published a 
Proposed Rule to Implement Speed 
Restrictions to Reduce the Threat of 
Ship Collisions with North Atlantic 
Right Whales (71 FR 36299). That 
Federal Register notice began NMFS’ 
60—day public comment period ending 
on August 25, 2006. 


NMFS subsequently received a. 
request by the World Shipping Council 
to extend the public comment period so 
that its members and the public can 
fully review and provide comments on 
the proposed rule. Due to the size and 
scope of the proposed rule and 
accompanying Draft Environmental 
Impact Statement, the World Shipping 
Council requested additional time to 
complete an independent analysis. 
Since then, NMFS has received other 
requests to extend the public comment 
period. In this notice NMFS is 
extending the public comment period 
until October 5, 2006, in order to allow ~ 
adequate time for the World Shipping 
Council and others to thoroughly review 
and thoughtfully comment on the 
proposed rule. 


Dated: August 8, 2006. 
Samuel D. Rauch, III 


Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service. 

[FR Doc. E6-13323 Filed 8-11-06; 8:45 am] 
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DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 665 


[Docket No. 060724200-6200-01;1.D. 
071106G] 


RIN 0648-AT94 


Fisheries in the Western Pacific; 
Western Pacific Bottomfish and 
Seamount Groundfish Fisheries; Guam 
Bottomfish Management Measures 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration 
Commerce. 

ACTION: Proposed Rule; request for 
comments. 


SUMMARY: This proposed rule would 


- implement Amendment 9 to the Fishery 


Management Plan for Bottomfish and 
Seamount Groundfish Fisheries of the 
Western Pacific Region (FMP), which 
would prohibit large vessels, i.e., those 
50 ft (15.2 m) or longer, from fishing for 
bottomfish in Federal waters within 50 
nm (92.6 km) around Guam, and would 
establish Federal permitting and 
reporting requirements for these large 
bottomfish fishing vessels. The 
proposed rule is intended to maintain 
viable bottomfish catch rates by small 
vessels in the fishery, to sustain 
participation by smaller vessels in the 
fishery, to maintain traditional patterns 
of the bottomfish supply to local Guam 
markets, and to provide for the 
collection of adequate fishery 
information for effective management. 
DATES: Comments on the proposed rule 
must be received by September 22, 
2006. 


ADDRESSES: You may submit comments, 
identified by 0648-AT94, by any of the 


following methods: 


e Federal e-Rulemaking Portal: http: // 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e E-mail: AT94Guam@noaa.gov. 
Include 0648—AT94 in the subject line 
of the message. 

e Mail or Hand Delivery: William L. 
Robinson, Administrator, NMFS Pacific 
Islands Region (PIR), 1601 Kapiolani 
Boulevard, Suite 1110, Honolulu, HI 
96814—4700. 

Written comments regarding the 
burden-hour estimates or other aspects 


of the collection-of-information 


requirements contained in this proposed 
rule may be submitted to William L. 
Robinson (see ADDRESSES), or by e-mail 
to David__Rostker@omb.eop. gov, or 
faxed to 202-395-7285. 


FOR FURTHER INFORMATION CONTACT: 
Robert Harman, NMFS 808-—944— 
2271. 


SUPPLEMENTARY INFORMATION: The 
bottomfish fishery operating in Federal 
waters around Guam is managed under 
the Fishery Management Plan for the 
Bottomfish and Seamount Groundfish 
Fisheries of the Western Pacific Region 


-(FMP). Aside from restrictions on the 


use of certain destructive fishing 
methods that apply to the bottomfish 
fisheries throughout the western Pacific 
region, the bottomfish fishery in Federal 
waters around Guam is mostly 
unregulated at this time. Potential 
developments in the fishery, however, 
led the WPFMC to recommend the 
proposed management measures. 

The Guam-based small-boat 
bottomfish fishery is a mix of 
subsistence, recreational, and limited 
commercial fishing, particularly in the 
summer months when weather 
conditions are calm. There are currently 
three primary sources of fisheries- 


. dependent fisheries data for Guam: a 


boat-based and shoreline-based creel 
surveys conducted by staff of the 
Division of Aquatic and Wildlife 
Resources (DAWR), a voluntary fish 
dealer trip ticket invoice system 
coordinated by DAWR staff, and a 
voluntary data collection system 
established and coordinated by the 
Guam Fishermen’s Cooperative with 
data submitted to and processed by 
DAWR staff. 
The boat-based creel survey is a 
systematic random sampling of boat- 
based participation island-wide and 
creel intercept interviews at the three 
most frequently-used access points, 
namely Agana Boat Basin, Agat Marina, 
and Merizo Pier. Vessel launching 
ramps are available at each of these 
sites, but marina slippage is only 
available at the Agana and Agat sites. 
The vast majority of fishing activity on 
Guam occurs from vessels launched 
from trailers for single day trips and the 
vast majority of all charter fishing 
occurs out of Agana and Agat marinas. 
Creel survey sampling frequency and 
methodology have fluctuated and have 


-been modified slightly over the years as 


budgets, staff, and data requirements 
have changed, but have been fairly 
standard since the early 1980s. 
Sampling typically has been done on at 
least two week days and two weekend 
days each month, at each of the three 
listed ports, and interviews have been 
conducted for all fishing methods 
encountered. The charter fishery is 
sampled simultaneously with the small 
vessel fisheries, but the data are handled 
as a separate stratum within the data 


processing and reporting systems. 
Sampling does not include the primarily 
foreign longline fleet operating out of 

the Apra Harbor commercial port, or the 


‘short-lived and now inactive larger 


vessel commercial bottomfish fishing 
ventures. 

In general, data from the sampling 
programs are expanded to annual or 
quarterly estimates of catch, effort, and 
species composition by method of 
fishing. In recent years there have been 
about 10,000—13,000 boat-based fishing 
trips per year (CV <10%), with about 
one third of those using the bottom 
fishing method (shallow and deep 
combined). Estimated catches fluctuate 
even more, e.g., 400,000+ to 800,000+ lb 
with bottomfish catches being about 
60,000—85,000 Ib (CV <20%). As with 
all surveys, the more infrequent or rare 
an event, the lower the sample size, and 
the wider the estimated range of error. 

The second type of data available for 
the Guam fisheries is based on a 
voluntary “‘trip ticket’’ invoice system 
created by the NMFS Western Pacific 
Fisheries Information Network 
(WPacFIN), Guam Division of Aquatic 
and Wildlife Resources (DAWR), and 
the Guam Fishermen’s Cooperative 
(Coop) in the early 1980s. This system 
was designed to monitor the commercial 
sales of fish (purchases made directly 
from fishermen) by fish dealers, stores, 
and markets. The number of vendors 
participating in the program has 
fluctuated over the years as new 
vendors have come and gone, but the 
Coop has maintained its participation 
and dominance in volume of purchases 
throughout the time series. Invoices 
collected through this system record 
only the purchase of fish offered for sale 
to participating dealers, so do not reflect 
the purchases made by non- 
participating dealers, stores, etc., or the 
portions of catches retained by 
fishermen for consumption or other 
purposes. Over the years, the annual 
estimated percentage coverage of the 
total fish sales by Guam’s fishermen that 
has been captured by the voluntary 
dealer reporting system has — from 
55% to 90%. 

The third and newest (about one year 
old) fisheries data collection system on 
Guam is a voluntary data collection 
system sponsored and primarily 
conducted by the Guam Fishermen’s 
Coop in conjunction with WPacFIN, 
DAWR, and WPFMC staff. This project 
consists of two main data collection 
tools, one to collect vessel-level 
background fisheries participation data, 
and one to capture more detailed trip- 
level data on total catch, effort, species 
composition, and disposition of catch. 
All Coop members were asked to 
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participate. In addition, through a series 
of outreach efforts, non-members were - 
also encouraged to participate whenever 
possible. The trip-level form collects 
very similar data to the DAWR creel 
survey interviews, except for individual 
fish lengths. When fishermen sell fish to 
the Coop, the invoice number is 
recorded on the trip form, as well as the 
details of catch not sold. Two of the 
main purposes of this data collection 
process are to augment the DAWR creel 
survey interviews and to better 
document total catch and effort by 
fishermen who sell portions of their 
catch. This data collection system is still 
in its infancy and should gain 
acceptance by a greater percentage of 
Guam’s fishermen, especially for the 
non-Coop member fishing sector. 

Based on the current FMP reporting 
and management requirements, these 
data collection programs can provide 
adequate information about Guam’s 
inshore bottomfish fisheries that are 
conducted by smaller vessels. Thus, the 
proposed rule does not intend to 
establish additional data collection 
requirements on smaller vessels. 

There is a potential component of 
Guam’s bottomfish fishery in which 
fishermen in relatively large vessels 
{i.e., greater than 50 ft or 15.2 m in 
length) target deep-slope fish species, 
particularly onaga (longtail red snapper, 
or flame snapper, Etelis coruscans). This 
fishery is currently non-existent, but 
several vessels have operated in the 
past. The fish were caught on offshore 
banks in Federal waters, landed at 
Guam’s commercial port, and rather 
than entering the local market, exported 
by air to foreign markets, especially 
Japan. The activity occurred on some or 
all of Guam’s southern banks, including 
Galvez, 11—Mile, Santa Rosa, White 
Tuna, and Baby Banks. Most of the 
vessels fishing on these southern banks 
targeted the shatlow-water bottomfish 
complex, but some targeted the deep- 
water complex. The banks to the north 
of Guam, including Rota Bank, and far 
to the west of Guam, including Bank A, 
appear not to have been fished at this 
time. 

The potential for large-vessel 
bottomfish fishing activity to resume on 
the offshore banks prompted concerns 
about fishery information being 
inadequate for effective management, 
the potential for small-vessel catch rates 
to decline to non-viable levels, threats to 
sustained participation by smaller 
vessels in the fishery, and disruptions to 
traditional patterns of supply of 
bottomfish products to the local market. 

This amendment has the following 
objectives: 


< 


e To ensure that adequate 
information is routinely collected for 
the large-vessel export-oriented 
bottomfish fishery taking place in 
Federal waters around Guam; 

e To maintain adequate opportunities 
for small-scale commercial, recreational, 
and subsistence bottomfish fishermen in 
Federal waters around Guam; 

e To provide for sustained 
community participation by smaller 
vessels in the Guam bottomfish fishery; 
and 

e To encourage consistent availability 
of fresh, locally caught deepwater 
bottomfish products to Guam 
consumers. 

After considering a wide range of 
management options, including many 
options suggested by the public during 
a public scoping process, the WPFMC 
analyzed the likely effects of four 


Management alternatives, as follows: 


1. No action; 

2. Federal permits and logbook © 
requirements for large vessels, i.e., 50 ft 
(15.2 m) or longer, that land bottomfish 
management unit species in Guam, and 
a closure of all Federal waters within 50 
nm (92.6 km) of Guam to bottomfish 
fishing by large bottomfish vessels; 

3. A landing limit for onaga of 250 Ib 
(113.4 kg) per trip for fishing trips in 
Federal waters around Guam; and 

4. A limited access program for the 
bottomfish fishery in Federal waters 
around Guam. 

The WPFMC recommended to NMFS 
to implement the measures in preferred 
Alternative 2 (large vessel permits, 
reporting, and closed area). Alternative 
2 is expected to maintain the 
opportunity for viable bottomfish catch 
rates for smaller vessels, sustained 
community participation by smaller 
vessels, and local supply of fresh 
bottomfish, but it would decrease the 
opportunity for large-scale vessels to 
harvest bottomfish at well-known banks 
and require them to search elsewhere 
for new bottomfish grounds. However, 
taking no action could lead to greatly 
reduced bottomfish populations and 
catch rates within the fishing range of 
Guam’s small-vessel fleet if the large- 
vessel fishery and associated concerns 
were to develop. Economic, social, and 
cultural costs would be high for the 
small-vessel fishery, which does not 
have the range or capacity to travel to 
more distant seamounts to obtain higher 
bottomfish catch rates. The WPFMC 
rejected Alternative 1 (no action) 
because of the risks it brings in terms of 
maintaining viable bottomfish catch 

rates, providing for sustained 
community participation by smaller 
vessels in the fishery, and maintaining 


a consistent availability of locally 
caught fish to the Guam market. 

The WPFMC did not recommend 
Alternative 3 (250 lb or 113.4 kg trip 
limit for onaga) because, although it 
would likely help achieve the 
management objectives, it would 
encourage high-grading of onaga by fish 
quality, resulting in greater onaga 
bycatch than under other alternatives, 
and it might needlessly inhibit fishery 
efficiency in the waters beyond the 
range of small vessels of the Guam 
bottomfish fishery. 

Alternative 4 (limited access program) 
would provide more complete fishery 
information than Alternative 2 (through 
vessel logbooks for all participants) and 
provide more finely-tuned and 
adjustable control over total bottomfish 


fishing effort and the distribution of 


fishing effort by vessel size. The 
WPFMC did not recommend Alternative 
4, however, because its advantages 
would come at greater cost than 
Alternative 2, at least in the short term. 
These greater costs would include those 
associated with administration, 
enforcement, and monitoring, 
compliance on the part of fishery 
participants, and a likelihood of 
individuals being denied the 
opportunity to participate in the fishery. 
Given the problem being addressed, and 
that existing data collection programs 
can provide adequate information about 
Guam’s inshore bottomfish fisheries that 
are conducted by smaller vessels, these 
costs do not appear to be justified at this 
time. 

While Alternative 2 is expected to 
succeed in achieving the objectives of 
the action, it is difficult to predict to 
what extent. For example, it is possible 
that the type of fishery development this 
action is aimed at curbing (i.e., large- 
scale, export-oriented fishing) would 
take place on more or less the same 
scale under Alternative 2 (e.g., using 
vessels less than 50 ft or 15.2.m in 
length) as it would under the no-action 
scenario. In that case, further 
management action might be needed in 
the future if the large vessel fishery and 
associated concerns were to develop. 

Public comments are being solicited 
on the FMP amendment through the end 
of the comment period stated in the 
Announcement of Availability. The 
Announcement of Availability was 
published on July 24, 2006 (71 FR 
41770), and the comment period ends 
on September 22, 2006. Public 
comments on the proposed rule must be 
received by the end of the comment 
period on the FMP amendment, as _. 
published in the Announcement of 
Availability, to be considered in the 
approval/disapproval decision on the 
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amendment. All comments received by 
the end of the comment period on the 
amendment, whether specifically 
directed to the amendment or to the 
proposed rule, will be considered in the 
approval/disapproval decision. 
Comments received after that date will 
not be considered in the approval/ 
disapproval decision on the 
amendment. To be considered, 
comments must be received by close of 
business on the last day of the comment 
period, not postmarked or otherwise 


_ transmitted by that date. 


An Environmental Assessment (EA) 
was prepared for this amendment. 
Copies of the FMP, Amendment 9, and 
the EA, Regulatory Impact Review (RIR), 
and Initial Regulatory Flexibility 
Analysis (IRFA) may be obtained from~ 
William L. Robinson (see ADDRESSES). 


Classification 


This proposed rule has been 
determined to be not significant for 
purposes of Executive Order 12866. 

This proposed rule contains 
collection-of-information requirements 
subject to review and approval by the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act (PRA). These requirements will be 
submitted to OMB for approval. The 
public reporting burden for these 
requirements is estimated to be 30 min 
for a new permit application, and 5 min 
for completing a fishing logbook each 
day. Each estimate includes time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. 

Public comment is sought regarding 
whether these proposed collections of 
information are necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility, 
the accuracy of the burden estimate, 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected, and ways to minimize the 
burden of the collection of information, 
including through the use of automated 
information technology. Written 
comments regarding the burden-hour 
estimates or other aspects of the 
collection-of-information requirements 
contained in this rule may be submitted 
to William L. Robinson (see ADDRESSES), 
by e-mail to 
David_Rostker@omb.eop.gov, or fax 
202-395-7285. 

Notwithstanding any other provision 
of the law, no person is required to 
respond to, nor shall any person be 
subject to a penalty for failure to comply 
with, a collection of information subject 


to the requirement of the PRA, unless 
that collection of information displays a 
currently valid OMB control number. 

An IRFA was prepared that describes 
the economic impact that this proposed 
rule, if adopted, would have on small 
entities. A description of why the action 
is being considered, the objectives and 
legal basis for the action, and a 
description of the action, may be found 
at the beginning of this section. 

The Small Business Administration 
defines a commercial fishing business as 
a small entity if annual gross receipts 
are less than $4.0 million. All 
bottomfish vessels impacted by this 
rulemaking are considered to be small 
entities under this definition. Therefore, 
there are no economic impacts resulting 
from disproportionality between large 
and small vessels. A summary of the 
analysis follows. 


Number of Affected Small Entities 


The proposed alternative is expected 
to potentially impact as many as 1-3 
bottomfish vessels of length greater than 
50 ft (15.2 m) that have previously 
operated, but are not currently 
operating, in Federal waters within 50 
nm (92.6 km) of Guam. Alternative 3, 


‘which would implement a trip limit on 


onaga, alternative 4, which would 
implement limited access, and the no- 
action alternative 1 would impact 100— 
300 bottomfish vessels operating in 
Federal waters around Guam, regardless 


_ of their size. 


Duplicating, Overlapping, and 
Conflicting Federal Rules 


To the extent practicable, it has been 
determined that there are no Federal 
rules that may duplicate, overlap, or 
conflict with the proposed rule. 


Effects of the Proposed Rule on Small 
Entities _ 

All alternatives considered in this 
action would implement permitting, 
recordkeeping, and reporting 
requirements for vessels engaged in the 
fishery. Costs associated with obtaining 
permits and keeping and reporting 
information in logbooks would be 
minimal, as described below. 


No-Action Alternative 1 


The no-action alternative would be 
economically preferable to large vessels 
when compared to the proposed 
alternative, and would be economically 
preferable to all vessels when compared 
to alternative 3. However, because of the 
risks it brings in terms of maintaining 
viable bottomfish catch rates, providing 
for sustained participation by smaller 
vessels in the fishery, and maintaining 
a consistent availability of locally 


caught fish to the Guam market, this 
alternative has been determined to not 
be consistent with National Standards 1, 
4, and 8 of the Magnuson- Stevens 
Fishery Conservation and Fishery 
‘Management Act and was not chosen. 


Proposed Alternative 2 


Because data on costs and revenues 
for the large-vessel component of the 
fishery are not available, impacts to the 
profitability of the 1-3 vessels that 


- could potentially be impacted by this 


rulemaking cannot be directly 
estimated. Implementation of the rule 
would require the affected vessels to ° 
search elsewhere for new bottomfish 
grounds, to relocate to the Northern 
Mariana Islands (NMI) to engage in 
deepwater trips for bottomfish at the 
islands and banks north of Saipan, or to 
change gear and enter another fishery. 
Regardless of their choice, it is likely 
that these vessels would experience 
adverse economic impacts in the form of 
reductions in potential profitability 
under this proposed rule. The extent of 
the impacts would depend on the 
opportunity costs of each individual 
vessel relative to the profits previously 
earned in the bottomfish fishery off of 
Guam. 


Alternative 3 


As in the case of the proposed 
alternative, without comprehensive 
information on vessel cost and 
revenues, the effects on individual 
vessel profitability from implementation 
of a 250-lb trip limit for onaga cannot 
be estimated with confidence. 
According to the Expanded Offshore 
Creel Survey in 2004, about 300-400 
individual boats participated in the 
Guam bottomfish fishery, catching about 
7,000 Ib of onaga, and fisherman 
received an average price of just less 
than $5.00/lb for onaga. 

Trip limits would likely not have a 
beneficial economic impact on vessels 
engaged in this fishery, but the negative 
impact would vary among individual 
vessels depending upon their average 
catch of onaga and their overall profit 
margins from harvesting operations. If a 
vessel typically caught less than the trip 
limit, there Would be no economic 
impact. However, if a vessel typically 
caught greater than the trip limit there 
would be an economic loss exacerbated 
by the added expense of culling and 
discarding the overage catch of onaga. 
Size of vessel is not an accurate basis to 
measure profit margins, i.e., it would 
not be correct to assume that smaller 
vessels have smaller profit margins and 
would be impacted to a greater extent 
than larger vessels from implementation 
of a trip limit. 
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Although a large proportion of the 
Guam bottomfish fishing fleet would be 
subject to the 250—pound trip limit on 
onaga, it would actually affect only a 
small proportion of the fleet. It would 
directly affect the fishing behavior of 
only those fishery participants that have 
both the capacity and the interest to 
land more than 250 lb of onaga during 
a single fishing trip. The precise number 
- of entities capable of landing this 
amount of onaga is not known, but it is 
probably less than half of the 300 to 400 
vessels that have reported BMUS 
landings in Guam in each of the last few 
years. Based on anecdotal reports that 
the members of the Guam Fishermen’s 
Cooperative Association have agreed 
among themselves to land no more than 
250 pounds of onaga per trip, the 
number of entities interested in landing 
this amount of onaga is probably no 
more than a few. These few “large 
commercial enterprises” probably 
overlap to a large extent with the “‘large- 
vessel” small entities that would be 
affected under Alternative 2. 

Like Alternative 2; the 250—pound 
trip limit on onaga of Alternative 3 
would constrain the ability of large 
commercial enterprises (rather than 
large vessels, per se) to operate in the 
Guam bottomfish fishery. The responses 
of directly affected small entities to the 
. measure and the economic effects on 
them would therefore be of the same 
type as those described for Alternative 
2. Which of the two alternatives would ~ 
be more constraining in terms of the 
economic efficiency of fishing 
operations is not possible to predict. 
The trip limit would apply to fishing 
anywhere in the EEZ around Guam, not 
just within 50 nm of shore, so in that 
sense it would be more constraining 
than Alternative 2. It is not known ~ 
whether Alternative 3 would result in 
the economic viability of any affected 
entities being put at substantial risk. 


Alternative 4 


For the reasons discussed above, 
profitability measures cannot be 
estimated for this alternative. Vessels 

- that would not qualify for a limited 
access permit would face the same 
adverse economic impacts as those 
displaced from the fishery under the 
proposed alternative. By avoiding the 
adverse stock and crowding effects 
associated overcapitalized fisheries, 
those vessels that would qualify would 

_ be expected to benefit economically 

from this measure by maintaining or 
improving profitability in a stable 
economic environment. 

The criteria that would be used to 
determine who and how many 
participants would be eligible for 


permits have not been formulated, so it 
is not possible to rigorously predict how 
fishery participants would respond or 
how they would be affected. The limited 
access program would be designed in 
such a way as to achieve specified 
management objectives (success being 
subject to the availability of information 
needed for program design), presumably 
including those objectives already 
specified in the FMP. Given that FMP 
Objective 5 is to ‘maintain existing 
opportunities for rewarding experiences 
by small-scale commercial, recreational, 
and subsistence fishermen, including 
native Pacific islanders,’ the program 
would presumably be designed so as to 
minimize the adverse impacts on ~ 
existing participants, particularly small- 
scale participants, possibly at the © 
expense of large participants. Any short- 
term adverse economic effects of 
Alternative 4 would therefore probably 
be felt by largely the same entities as 
those that would be adversely-affected 
under Alternatives 2 and 3, and their 
responses and the economic effects on 
them would therefore be of the same 
type as those described for Alternatives 
2 and 3. Which of the three would be 
more constraining in terms of the 
economic efficiency of fishing 
operations is not known. It is not known 
whether Alternative 4 would result in 
the economic viability of any affected 
entities being put at substantial risk. 


List of Subjects in 50 CFR Part 665 


Administrative practice and 
procedure, American Samoa, Fisheries, 
Fishing, Guam, Hawaii, Hawaiian 
natives, Northern Mariana Islands, 
Pacific Remote Island Areas, Reporting 
and recordkeeping requirements. 


Dated: August 8, 2006. 
Samuel D. Rauch III, 
Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service. 

For the reasons set out in the 
preamble, 50 CFR part 665 is proposed 
to be amended as follows: 


PART 665—FISHERIES IN THE 
WESTERN PACIFIC 


1. The authority citation for part 665 
continues to read as follows: 


Authority: 16 U.S.C. 1801 et seq. 

2. In § 665.12, add the definition of 
“Guam bottomfish permit” and revise 
the definition of ‘Large vessel” as 
follows: 


§665.12 Definitions. 
* * * * * 
Guam bottomfish permit means the 


permit required by § 665.61(a)(4) to use 
a large vessel to fish for, land, or 


transship bottomfish management unit 
species shoreward of the outer boundary 
of the Guam subarea of the bottomfish 


fishery management area. 
* * * * * 


Large vessel means, as used in 
§§ 665.22, 665.37, 665.38, 665.61, 
665.62, and 665.70, any vessel equal to 
or greater than 50 ft (15.2 m) in length 
overall. 
* * * * * 


3. In § 665.13, revise paragraph (f)(1) 
to read as follows: 


§665.13 Permits and fees. 


* * * * * 


(f) Fees. (1) PIRO will not charge a fee 
for a permit issued under subpart D or 
F of this part, for a Ho’omalu Zone 
limited access permit, or for a Guam 
bottomfish permit issued under 
§ 665.61. 


* * * * * 


4. In § 665.14, revise paragraph (a) to 
read as follows: 


§650.14 Reporting and recordkeeping. 


(a) Fishing record forms. The operator 
of any fishing vessel subject to the 
requirements of §§ 665.21, 665.41, 
665.61(a)(4), 665.81, or 665.602 must 
maintain on board the vessel an 
accurate and complete record of catch, 
effort, and other data on report forms 
provided by the Regional Administrator. 
All information specified on the forms 
must be recorded on the forms within 
24 hr after the completion of each 
fishing day. The original logbook form 
for each day of the fishing trip must be 
submitted to the Regional Administrator 
within 72 hr of each landing of 
management unit species. Each form 
must be signed and dated by the fishing 
vessel operator. 

* * * * * 


5. In § 665.61, revise paragraph (a)(1) 
and add paragraph (a)(4) to read as 
follows: 


§665.61 Permits. 


(a) Applicability. (1) The owner of any 
vessel used to fish for bottomfish . 
management unit species in the 
Northwestern Hawaiian Islands Subarea 
or Guam Subarea must have a permit 
issued under this section and the permit 
must be registered for use with the 
vessel. 

* * * * * 


(4) A fishing vessel of the United 
States must be registered for use under 
a Guam bottomfish permit if that vessel 
is a large vessel and is used to fish for, 
land, or transship bottomfish 
management unit species shoreward of 
the outer boundary of the Guam subarea 


>... 


Federal Register/Vol. 71, No. 156/Monday, August 14, 2006/ Proposed Rules 


46445 


of the bottomfish fishery management 


* * * * * 


6. In § 665.62, add paragraphs (f), (g), 
and (h) to read as follows: 


_ §665.62 Prohibitions. 


* * * * * 


(f) Use a large vessel that does not 
have a valid Guam bottomfish permit 
registered for use with that vessel to fish 
for, land, or transship bottomfish 
management unit species shoreward of 
the outer boundary of the Guam subarea 
of the bottomfish fishery management 
area in violation of § 665.61(a). 

(g) Use a large vessel to fish for 
bottomfish management unit species 
within the Guam large vessel bottomfish 
prohibited area, as defined in 
§ 665.70(b). 


(h) Land or transship, shoreward of 
the outer boundary of the Guam subarea 
of the bottomfish fishery management 
area, bottomfish management unit 
species that were harvested in violation 
of § 665.62(g). 

7. Under subpart E, add a new 
§ 665.70 to read as follows: 


§665.70 Bottomfish fishery area 
management. 

(a) Large vessel bottomfish prohibited 
area. A large vessel of the United States 
may not be used to fish for bottomfish 
management unit species in any large 
vessel bottomfish prohibited area as 
defined in paragraph (b) of this section. 

(b) Guam large vessel bottomfish 
prohibited area (Area GU- 1). The large 
vessel bottomfish prohibited area 
around Guam means the waters of the 
US EEZ surrounding Guam that are 


enclosed by straight lines connecting 
the following coordinates in the order 
listed: 


Point N. lat. W. long. 
144° 27’ 36” 
144° 11’ 
143° 52’ 
143° 46’ 
143° 54’ 
144° 14’ 
144° 51’ 
144° 15’ 
145° 33’ 
145° 43° 
145° 48’ 27” 
144° 27’ 36” 


GU-1-A 
GU-1-B 
GU-1-C 
GU-1-D 
GU-1-E 
GU-1-F 
GU-1-G 
GU-1-H 
GU-1-1 

GU-1-J 

GU-1-K 
GU-1-A 


14° 23’ 43” 
14° 10’ 
13° 50’ 
13° 17’ 
12° 50’ 
12° 30’ 
12° 25’ 
12° 35’ 
12° 57 
13° 12’ 
13° 29°44” 
14° 23’ 43” 


* * * * * 


[FR Doc. E6—13269 Filed 8-11-06; 8:45 am] 
BILLING CODE 3510~-22-S 
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DEPARTMENT OF AGRICULTURE 
Farm Service Agency 


Temporary Storage for Grain 
Warehouse Operators Licensed Under 
the United States Warehouse Act 


AGENCY: Farm Service Agency, USDA. 
ACTION: Notice. 


SUMMARY: The Farm Service Agency 
(FSA) announces, for the 2006 crops of 
wheat, corn, and grain sorghum, the 
conditions under which temporary 
storage space may be licensed under the 
United States Warehouse Act (USWA). 
DATES: August 14, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Roger Hinkle, USWA Program Manager, 
USDA, Farm Service Agency, 
Warehouse and Inventory Division, 
1400 Independence Avenue, SW., STOP 
0553, Washington, DC 20250-0553; 
Telephone (202) 720-7433; Electronic 
mail: Roger.Hinkle@wdc.usda.gov. 
Persons with disabilities who require 
alternative means for communication 
for regulatory information (Braille, large 
print, audiotape, etc.) should contact 
USDA’s TARGET Center at (202) 720— 
2600 (voice and TDD). 

SUPPLEMENTARY INFORMATION: 


Background 


The 2006 grain harvest is expected to 
exceed available commercial grain 
storage space in certain areas. USWA 
grain licensees may request, through 
FSA, licensing of temporary grain 

“storage space under the USWA (7 U.S.C. 
241 et. seq.) under the terms announced 
in this notice. 

Temporary Grain Storage 
Requirements 


Upon written application, the USWA 
will continue to authorize and license 


the use of temporary grain storage space. 


Such space may be used from the time 
of initial licensing until July 1, 2007. 
Temporary grain storage structures must 


be operated in conjunction with a 
USW<A-licensed grain warehouse. 

In addition: 

1. An asphalt, concrete, or other 
approved base material must be used. 

2. Rigid self-supporting sidewalls 
must be used. 

3. Aeration must be provided. 

4. Acceptable covering, as determined 
by FSA, must be provided. 

5. Grain must be fully insured for all 
losses. 

6. Warehouse operators must meet all 
financial and bonding requirements of 
the USWA. ; 

7. Warehouse operators must 
maintain a separate record of all grain 
stored in temporary grain storage space 
and must account for such grain in the 
Daily Position Record. 


Application for Temporary Grain 
Storage 


USWA licensees should direct 
questions regarding the use of 
temporary grain storage to Terry 
Chapman, Chief, Licensing Branch, 
Warehouse License and Examination 
Division, at: Kansas City Commodity 
Office, Mail Stop 9148, P.O. Box 
419205, Kansas City, MO 64141-6205. 
Telephone: 816-926-6474; Facsimile: 
816-926-1774, E-mail: 
terry.chapman@kcc.usda.gov. 


Warehouse Operator’s Liability 


The authorization and licensing of 
temporary grain storage space does not 
relieve warehouse operators of their 
obligations under the USWA or 7 CFR 
part 735. 

Warehouse operators are responsible 
for the quantity and quality of grain 
stored in temporary grain storage space 
to the same extent as their liability for 
licensed grain storage space. All grain 
stored in temporary grain storage space 
is considered a part of the warehouse 
operator’s commingled grain inventory. 

The Department of Agriculture 
strongly recommends that warehouse 
operators review their warehouse 
security plans and conduct a prudent 
risk assessment in connection with the 
application of temporary grain storage 
space. Warehouse operators may want 
to pay particular attention to threats that 
may not have been considered 
significant in the past and consider 
restricting access to facilities to 
authorized personnel only. 


Limitation 

Licensing of temporary grain storage 
is limited to wheat, corn, and grain 
sorghum. 

Signed in Washington, DC on July 31, 
2006. 
Teresa C. Lasseter, 
Administrator, Farm Service Agency. 
{FR Doc. E6—13223 Filed 8-11-06; 8:45 am] 
BILLING CODE 3410-05-P 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Mendocino Resource Advisory 
Committee 


" AGENCY: Forest Service, USDA. 


ACTION: Notice of meeting. 


SUMMARY: The Mendocino County 
Resource Advisory Committee will meet 
August 18, 2006 (RAC) in Willits, 
California. Agenda items to be covered 
include: (1) Approval of minutes, (2) 
Handout Discussion, (3) Public 
Comment, (4) Financial Report, (5) Sub- 
committees, (6) Matters before the 
group, (7) Discussion—approval of 
projects, (8) Next agenda and meeting 
date. 


DATES: The meeting will be held on 
August 18, 2006, from 9 a.m. until 
12 noon. 


ADDRESSES: The meeting will be held at 
the Mendocino County Museum, 
located at 400 E. Commercial St., _ 
Willits, California. 


FOR FURTHER INFORMATION CONTACT: 
Roberta Hurt, Committee Coordinator, 
USDA, Mendocino National Forest, 
Covelo Ranger District, 78150 Covelo 
Road, Covelo, CA 95428. (707) 983- 
8503; E-mail rhurt@fs.fed.us. 
SUPPLEMENTARY INFORMATION: The 
meeting is open to the public. Persons 
who wish to bring matters to the 
attention of the Committee may file 
written statements with the Committee 
staff by August 12, 2006. Public’ 
comment will have the opportunity to 
address the committee at the meeting. 
Dated: August 6, 2006. 
Blaine Baker, 
Designated Federal Official. 
[FR Doc. 06-6892 Filed 8-11-06; 8:45am] 
BILLING CODE 3410-11-M 
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DEPARTMENT OF AGRICULTURE 
Forest Service 


Glenn/Colusa County Resource 
Advisory Committee 


AGENCY: Forest Service, USDA. 
ACTION: Notice of meeting. 


SUMMARY: The Glenn/Colusa County 
Resource Advisory Committee (RAC) 
will meet in Willows, California. 
Agenda items to be covered include: (1) 
Introductions, (2) Approval of Minutes, 


_(3) Public Comment, (4) Project 


Proposals/Possible Action, (5) General 
Discussion, (6) Next Agenda. 


DATES: The meeting will be held on 
August 28, 2006, from 1:30 p.m. and 
end at approximately 4:30 p.m. 


ADDRESSES: The meeting will be held at 
the Mendocino National Forest 
Supervisor’s Office, 825 N. Humboldt 
Ave., Willows, CA 95988. Individuals . 
wishing to speak or propose agenda 
items must send their name and 
proposals to Tricia Christofferson, 
Acting DFO, 825 N. Humboldt Ave., 
Willows, CA 95988. 


FOR FURTHER INFORMATION CONTACT: 
Bobbin Gaddini, Committee 
Coordinator, USDA, Mendocino 
National Forest, Grindstone Ranger 
District, 825 N. Humboldt Ave., 
Willows, CA 95939. (530) 934-1268; 
E-mail: ggaddini@fs.fed.us. 


SUPPLEMENTARY INFORMATION: The 
meeting is open to the public: 
Committee discussion is limited to 
Forest Service staff and Committee 
members. However, persons who wish 
to bring matters to the attention of the 
Committee may file written statements 
with the Committee staff before or after 
the meeting. Public input sessions will 
be provided and individuals who made 
written requests by August 24, 2006 will 
have the opportunity to address the 
committee at those sessions. 


Dated: August 8, 2006. 
Tricia Christofferson, 
Acting Designated Federal Official. 
[FR Doc. 06-6893 Filed 8-11-06; 8:45 am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF COMMERCE 
International Trade Administration 
(A-583-008, A-583-814) 


Continuation of Antidumping Duty 
Orders on Certain Circular Welded 
Carbon Steel Pipes and Tubes from 
Taiwan, and Circular Welded Non- 
Alloy Steel Pipe from Taiwan 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: As a result of the 
determinations by the Department of 
Commerce (the Department) and the 
International Trade Commission (ITC) 
that revocation of the antidumping duty 
orders on certain circular welded carbon 
steel pipes and tubes from Taiwan, and 
circular welded non-alloy steel pipe 
from Taiwan, would likely lead to 
continuation or recurrence of dumping, 
the Department is publishing notice of 
continuation of these antidumping duty 
orders. 

EFFECTIVE DATE: August 14, 2006 
CONTACT INFORMATION: Martha Douthit 
or Dana Mermelstein, AD/CVD 
Operations, Office 6, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Washington, DC 20230; 
telephone:(202) 482-5050 or (202) 482- 
1391, respectively. 


- SUPPLEMENTARY INFORMATION: 


Scope of the Orders 


Certain Circular Welded Carbon Steel 
Pipes and Tubes from Taiwan - (A-583- 
008) 


Imports covered by this antidumping 
duty order are shipments of certain 
circular welded carbon steel pipes and 
tubes. The Department defines such 
merchandise as welded carbon steel 
pipes and tubes of circular cross section, 
with walls not thinner than 0.065 inch 
and 0.375 inch or more but not over 4 


' 1/2 inches in outside diameter. These 


products are commonly referred to as 
“standard pipe”’ and are produced to 
various American Society for Testing 
Materials Specifications, most notably 
A-53, A-120, or A—135. Standard pipe 
is currently classified under 
Harmonized Tariff Schedule of the 
United States (HTSUS) item numbers 
7306.30.5025, 7306.30.5032, 
7306.30.5040, and 7306.30.5055. 
Although the HTSUS subheading is 
provided for convenience and customs 
purposes, the written description of the 
merchandise under this antidumping 
duty order is dispositive. 


Circular Welded Non-Alloy Steel Pipe 
from Taiwan- (A-583-814) 


The products covered by this order 
are: (1) Circular welded non—alloy steel 
pipes and tubes, of circular cross— 
section over 114.3 millimeters (4.5 
inches), but not over 406.4 millimeters 
(16 inches) in outside diameter, with a 
wall thickness of 1.65 millimeters (0.065 
inches) or more, regardless of surface 
finish (black, galvanized, or painted), or 
end finish (plain end, bevelled end, 
threaded, or threaded and coupled); and 
(2) circular welded non—alloy steel 
pipes and tubes, of circular cross— 
section less than 406.4 millimeters (16 
inches), with a wall thickness of less 
than 1.65 millimeters (0.065 inches), 
regardless of surface finish (black, 
galvanized, or painted) or end finish 
(plain end, bevelled end, threaded, or 
threaded and coupled). These pipes and 
tubes are generally known as standard 
pipes and tubes and are intended for the 
low pressure conveyance of water, 
steam, natural gas, air, and other liquids 
and gases in plumbing and heating 
systems, air conditioning units, 
automatic sprinkler systems, and other 
related uses, and generally meet ASTM 
A-53 specifications. Standard pipe may 
also be used for light load-bearing 
applications, such as for fence tubing, 
and as structural pipe tubing used for 
framing and support members for 
construction or load—bearing purposes 
in the construction, shipbuilding, 
trucking, farm equipment, and related 
industries. Unfinished conduit pipe is 
also included in these orders. All carbon 
steel pipes and tubes within the 
physical description outlined above are 
included within the scope of this order, 
except line pipe, oil country tubular 
goods, boiler tubing, mechanical tubing, 
pipe and tube hollows for redraws, 
finished scaffolding, and finished 
conduit. Standard pipe that is dual or 
triple certified/stenciled that enters the 
U.S. as line pipe of a kind used for oil 
and gas pipelines is also not included in 
this order. Imports of the products 
covered by this order are currently 
classifiable under the following 
Harmonized Tariff Schedule (HTS) 
subheadings: 7306.30.10.00, 
7306.30,50.25, 7306.30.50.32, 
7306.30.50.40, 7306.30.50.55, 
7306.30.50.85, 7306.30.50.90. Although 
the HTS subheadings are provided for 
convenience and customs purposes, our 
written description of the scope of these 
proceedings is dispositive. 


Background 

On July 5, 2005, the Department 
initiated and the ITC instituted sunset 
reviews of the antidumping duty orders 
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on certain circular welded carbon steel 
pipes and tubes from Taiwan, and 
circular welded non—alloy steel pipe 
from Taiwan, pursuant to section 751(c) 
of the Tariff Act of 1930, as amended 
(‘the Act’’). See Initiation of Five-Year 
(“Sunset”) Reviews, 70 FR 38101 (July 
1, 2005), and ITC notice of institution 
on Certain Pipe and Tube From 
Argentina, Brazil, India, Korea, Mexico, 
Taiwan, Thailand, and Turkey, 70 FR 
38204 (July 1, 2005). 

As a result of its review, the 
Department found that revocation of the 
antidumping duty orders would likely 
lead to continuation or recurrence of 
dumping, and notified the ITC of the 
magnitude of the margins and likely to 
prevail were the orders to be revoked. 
See Certain Circular Welded Carbon 
Steel Pipes and Tubes from India, 
Taiwan, Thailand, and Turkey, and 
Circular Welded Non-Alloy Steel Pipe 
from Brazil, Republic of Korea, Mexico, 
and Taiwan: Notice of Final Results of 
Expedited Five-Year (“Sunset”) Reviews 
of Antidumping Duty Orders, 70 FR 
67662 (November 8, 2005). 

On July 25, 2006, the ITC determined, 
pursuant to section 751(c) of the Act, 
that revocation of the antidumping duty 
order on certain circular welded carbon 
steel pipe from Taiwan, and the 
antidumping duty order on circular 
welded non—alloy pipes and tubes from 
Taiwan, would likely lead to 
continuation or recurrence of material 
injury to an industry in the United 
States within a reasonably foreseeable 
time. See Certain Pipe and Tube from 
Argentina, Brazil, India, Korea, Mexico, 
Taiwan, Thailand, and Turkey, 71 FR 
42118 (July 25, 2006) and USITC 
Publication 3867 (July 2006) (Inv. Nos. 
701-TA-253 and 731—-TA-132, 252, 
271, 409-410, 532-534, and 536) 
(Second Review)). 

As a result of the determinations by 
the Department and the ITC that 
revocation of these antidumping duty 
orders would likely lead to continuation 
or recurrence of dumping, pursuant to 
section 751(d)(2) of the Act, the 
Department hereby orders the 
continuation of the antidumping duty 
orders on certain circular welded carbon 
steel pipes and tubes from Taiwan (A— 
583-008) and circular welded non-alloy 
pipe from Taiwan (A—583-814). 

U.S. Customs and Border Protection 
will continue to collect antidumping 
duty cash deposits at the rates in effect 
at the time of entry for all imports of 
subject merchandise. 

The effective date of continuation of 
these orders will be the date of 
publication in the Federal Register of 
this Notice of Continuation. Pursuant to 
sections 751(c)(2) and 751(c)(6)(A) of 


the Act, the Department intends to 

initiate the next five-year reviews of 

these orders not later than July 2011. 
These five-year (sunset) reviews and 

notice are in accordance with section 

751(c) of the Act and published 

pursuant to section 777(i)(1) of the Act. 
Dated: August 7, 2006. 

Joseph A. Spetrini, 

Acting Assistant Secretary for Import 

Administration. 

[FR Doc. E6-13272 Filed 8-11-06; 8:45 am] 

BILLING CODE: 3510-DS-S 


DEPARTMENT OF COMMERCE 


International Trade Administration 
(A-588-857) 


Initiation of Antidumping Duty 
Changed Circumstances Review: 
Certain Welded Large Diameter Line 
Pipe From Japan 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: In accordance with section 
751(b) of the Tariff Act of 1930, as 
amended (‘“‘the Act’’), and section 
351.216(b) of the U.S. Department of 
Commerce’s (‘‘the Department’’) 
regulations, American Steel Pipe 
Division of the American Cast Iron Pipe 
Company, Berg Steel Pipe, and Stupp 
Corporation, (collectively “‘petitioners’’) 
filed a request for a changed 
circumstances review to amend the 
scope of the order of the antidumping 
order on welded large diameter line 
pipe (‘““LDLP”’) from Japan. In response 
to this request, the Department is 


- initiating a changed circumstance 


review to determine whether to partially 
revoke the order with respect to LDLP 
from Japan as described below. 
EFFECTIVE DATE: August 14, 2006 

FOR FURTHER INFORMATION CONTACT: 
Abdelali Elouaradia or Judy Lao, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Washington, DC 20230; 
telephone: (202) 482-1374 and (202) 
482-7924, respectively. 

SUPPLEMENTARY INFORMATION: 


Background 


On December 6, 2001, the Department 
published in the Federal Register the 
antidumping duty order on large 
diameter welded line pipe (“‘LDLP’’) 
from Japan. See Notice of Antidumping 
Duty Order: Welded Large Diameter Line 
Pipe from Japan (66 FR 63368) 
December 6, 2001; see also Certain 
Welded Large Diameter Line Pipe From 


Japan: Final Results of Changed 
Circumstances Review, (67 FR 64870) 
October 22, 2002, revoking the order 
with respect to certain merchandise as 
described in the “Scope of the Order’ 
section of this notice, for Which there 
was no interest in continuation of the 
order. On July 17, 2006, petitioners 
requested a changed circumstances 
review indicating they no longer have 
an interest in the following product 
being subject to the order: API grade X— 
80 having an outside diameter of 21 
inches and wall thickness of 0.625 inch 
of more. 


Scope of Order 


The product covered by this 
antidumping order is certain welded 
carbon and alloy line pipe, of circular 
cross section and with an outside © 
diameter greater than 16 inches, but less 
than 64 inches, in diameter, whether or 
not stenciled. This product is normally 
produced according to American 
Petroleum Institute (API) specifications, 
including grades A25, A, B, and X 
grades ranging from X42 to X80, but can 
also be produced to other specifications. 
The product currently is classified 
under U.S. Harmonized Tariff Schedule 
(HTSUS) item numbers 7305.11.10.30, 
7305.11.10.60, 7305.11.50.00, 
7305.12.10.30, 7305.12.10.60, 
7305.12.50.00, 7305.19.10.30, 
7305.19.10.60, and 7305.19.50.00. 
Although the HTSUS item numbers are 
provided for convenience and customs 
purposes, the written description of the 
scope is dispositive. Specifically not 
included within the scope of this 
investigation is American Water Works 
Association (AWWA) specification 
water and sewage pipe, and the 
following size/grade combinations of 
line pipe: - 

—Having an outside diameter greater 
than or equal to 18 inches and less than 
or equal to 22 inches, with a wall 
thickness measuring 0.750 inch or 
greater, regardless of grade. 

—Having an outside diameter greater 
than or equal to 24 inches and less than 
30 inches, with wall thickness 
measuring greater than 0.875 inches in 


-grades A, B, and X42, with wall 


thickness measuring greater than 0.750 


_ inches in grades X52 through X56, and 


with wall thickness measuring greater 
than 0.688 inches in grades X60 or 
greater. 


—Having an outside diameter greater 
than or equal to 30 inches and less than 
36 inches, with wall thickness 
measuring greater than 1.250 inches in 
grades A, B, and X42, with wall 
thickness measuring greater than 1.000 
inches in grades X52 through X56, and 
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with wall thickness measuring greater 
than 0.875 inches in grades X60 or 
greater. 


—Having an outside diameter greater 
than or equal to 36 inches and less than 
42 inches, with wall thickness 
measuring greater than 1.375 inches in 
grades A, B, and X42, with wall 
thickness measuring greater than 1.250 
inches in grades X52 through X56, and 
with wall thickness measuring greater 
than 1.125 inches in grades X60 or ~ 
greater. 


—Having an outside diameter greater 
than or equal to 42 inches and less than 
64 inches, with a wall thickness 
measuring greater than 1.500 inches in 
grades A, B, and X42, with wall 
thickness measuring greater than 1.375 
inches in grades X52 through X56, and 
with wall thickness measuring greater 
than 1.250 inches in grades X60 or 
greater. : 

—Having an outside diameter equal to 
48 inches, with a wall thickness 
measuring 1.0 inch or greater, in grades 
X-80 or greater. 

—Having an outside diameter of 48 
inches to and including 52 inches, and 
with a wall thickness of 0.90 inch or 
more in grade X-80. 

—Having an outsides diameter of 48 
inches to and including 52 inches, and 


- with a wall thickness of 0.54 inch or 


more in grade X100. 


Initiation of Changed Circumstances 
Review 


Pursuant to section 751(b)(1) of the 
Act, the Department will conduct a 
changed circumstances review upon 
receipt of information concerning, or a 
request from an interested party for a 
review of an AD duty order which 
shows changed circumstances sufficient 
to warrant a review of the order. As 
noted above, on July 17, 2006, 
petitioners requested, in accordance 
with 19 CFR 351.216(b), that the 
Department revoke the order with. 
respect to API grade X—80 having an 
outside diameter of 21 inches, and with 
a wall thickness of 0.625 inch or more 
because they lack interest in 
continuation of the order with respect to 
this product. Therefore, pursuant to 
section 751(b)(1) of the Act and 19 CFR 
351.216(b), we are initiating a changed 
circumstances review. Although 
petitioners have expressed a lack of 
interest in the order with respect to the 
product in question, they did not claim 
that they represent substantially all of 


the production of the domestic like 


product, nor has the Department made 
such a determination. Therefore, the 
Department is not, at this time, 


preliminarily revoking the AD order 
with respect to the product in question 
pursuant to 19 CFR 351.222(g)(1)(i). 
Interested parties are invited to 
comment on this initiation, or to 
demonstrate whether petitioners, other 
domestic interested parties, or other 
producers of LDLP account for 
substantially all of the production of the 
domestic like product. 
Public Comment 

_ Interested parties may submit 
comments that the Department will take 
into account in the preliminary results 
of this review. The due date for filing 
any such comments is no later than 15 
days after publication of this notice. 
Responses to those comments may be 
submitted not later than seven days 
following submission of the comments. 
All written comments must be 
submitted in accordance with 19 CFR 
351.303. 

The Department will publish in the 


- Federal Register a notice of preliminary 


results of changed circumstances 
reviews in accordance with 19 CFR 
351.221(b)(4) and 351.221(c)(3)(i), 
which will set forth the Department’s 
preliminary factual and legal 
conclusions. Pursuant to 19 CFR 
351.221(b)(4)(ii), interested parties will 
have an opportunity to comment on the 
preliminary results. The Department 
will issue its final result of review in 
accordance with the time limits set forth 
in 19 CFR 351.216(e). 

This notice is published in 
accordance with sections 751(b)(1) and 
of the Act and section 351.221(b) of the 


Department’s regulations. 


Dated: August 7, 2006. 
Joseph A. Spetrini, 
Acting Assistant Secretaryfor Import 
Administration. 
[FR Doc. E6-13271 Filed 8-11-06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 080906C] 


Pacific States Marine Fisheries 
Commission (PSMFC); Pacific Fishery 
Management Council; Public 
Workshop 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice of a public workshop. 


SUMMARY: The Pacific States Marine 
Fisheries Commission, the PSMFC 
Recreational Fisheries Information 


Network (RecFIN) Technical Committee, 
and the Pacific Fishery Management 
Council (Council) are hosting a 
workshop on the RecFIN data system 
which is open to the public. 


DATES: The RecFIN workshop will begin 
at 1:15 p.m., Monday, August 28, 2006. 
The workshop will continue through 
Thursday, August 31, 2006 beginning at 
8:30 a.m. every morning. The meetings 
will end at 5 p.m. each day, or as 
necessary to complete business. 


ADDRESSES: The RecFIN workshop will 
be held at the Marriott Residence Inn, 
Downtown at River Place, 2115 SW 
River Parkway, Portland, OR 97201; 
telephone: (503) 552-9500. 

Council address: Pacific Fishery 
Management Council, 7700 NE 
Ambassador Place, Suite 101, Portland, 
OR 97220-1384. 


FOR FURTHER INFORMATION CONTACT: Mr. 
Russell Porter, PSMFC; telephone: (503) 
595-3100; or Mr. John DeVore, Pacific 
Fishery Management Council; 
telephone: (503) 820-2280. 


SUPPLEMENTARY INFORMATION: The 
purpose of the RecFIN workshop is for 


- members of the various RecFIN 


Committees, Council Management/ 
Technical Team representatives, 
Council Advisory Panel representatives, 
Council Scientific and Statistical 
Committee representatives, NOAA 
Fisheries and other agency stock 
assessment biologists, and the general 
public to discuss improvements to the 
RecFIN data system to best aid fishery 
managers, assessment scientists, and 
other users of the RecFIN data system. 
The workshop participant’s role will be 
development of recommendations and 
reports for consideration by the Council 
and PSMFC at future meetings. 

Although non-emergency issues not 
contained in the workshop agenda may 
come before the RecFIN workshop 
participants for discussion, those issues 
may not be the subject of formal 
workshop action during this meeting. 
RecFIN workshop action will be 
restricted to those issues specifically 
listed in this notice and any issues 
arising after publication of this notice 
that require emergency action under 
Section 305(c) of the Magnuson-Stevens 
Fishery Conservation and Management: 
Act, provided the public has been 
notified of the RecFIN workshop 
participants’ intent to take final action 
to address the emergency. 


Special Accommodations 


This meeting is physically accessible 
to people with disabilities. Requests for 
sign language interpretation or other 
auxiliary aids should be directed to Ms. 
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Carolyn Porter at (503) 820-2280 at least 
5 days prior to the meeting date. 

Dated: August 9, 2006. 
Tracey L. Thompson, 


Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 


[FR Doc. E6-13278 Filed 8-11-06; 8:45 am] 
BILLING CODE 35¥0-22-S 


DEPARTMENT OF COMMERCE 


Nationai Oceanic and Atmospheric 
Administration 


[LD. 0809064] 


South Atlantic Fishery Management 
Council; Public Meetings 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration, 
Commerce. 


ACTION: Notice of public hearings. 


SUMMARY: The South Atlantic Fishery 
Management Council (Council) will 
convene a series of 8 public hearings 
regarding Amendment 14 to the 
Snapper Grouper Fishery Management 
Plan. Amendment 14 will establish a 
series of 8 marine protected areas 
(MPAs) in-Federal waters off the South 
Atlantic to protect a portion of the 
population and habitat of long-lived, 
slow-growing, deepwater snapper 
grouper species (snowy grouper, misty 
grouper, speckled hind, yellowedge 
grouper, warsaw grouper, golden 
tilefish, and blueline tilefish) from 
directed fishing pressure. Proposed as 
“Type II’ MPAs, fishing for and 
possession of snapper grouper species 
would be prohibited in the area, but 
fishermen would be allowed to troll for 
pelagic species such as tuna, mackerel, 
and billfish. Amendment 14 includes 
alternatives for the use of Vessel 
Monitoring Systems as an enforcement 
tool for the MPAs. 

Additionally, the Council intends to 
work closely with NOAA Fisheries’ 
Highly Migratory Species Division to 
prohibit the use of bottom longlines by 
shark fishermen in the proposed MPAs. 
DATES: The public hearings will be held 
in September 2006. Written comments 
must be received in the Council office 
by close of business on September 29, 
2006. See SUPPLEMENTARY INFORMATION 
for the specific dates and times of the ~ 
public hearings.. 

- ADDRESSES: Written comments should 
be sent to Bob Mahood, Executive 
Director, South Atlantic Fishery 
Management Council, One Southpark 
Circle, Suite 306, Charleston, SC 29407- 
4699, or via email to 


SGAM14@safimc.net. Copies of the 
Public Hearing Document are available 
from Kim Iverson, South Atlantic 
Fishery Management Council, One 
Southpark Circle, Suite 306, Charleston, 
SC 29407-4699; telephone: 843-571- 
4366 or toll free at 866/SAFMC-10. 

FOR FURTHER INFORMATION CONTACT: Kim 
Iverson, South Atlantic Fishery 
Management Council, One Southpark 
Circle, Suite 306, Charleston, SC 29407- 
4699; telephone: 843-571-4366; fax: 
843-769-4520; email address: 
kim.iverson@safmc.net. 


SUPPLEMENTARY INFORMATION: 
Public Hearing Dates and Locations 


All hearings are scheduled to begin at 
6 p.m. 
5, 2006—Hampton Inn, 678 
Citadel Haven Drive, Charleston, SC 
29414, Phone: 843-573-1200 

September 6, 2006—Baywatch Resort, 
2701 S. Ocean Boulevard, N. Myrtle 
Beach, SC 29582, Phone: 843-272-4600 

September 7, 2006—Holiday Inn 
Sunspree, 1706 N. Lumina Avenue, 
Wrightsville Beach, NC 28480, Phone: 
910-256-2231 
. September 11, 2006—Holton’s 
Seafood Restaurant, 13711 E. 
Oglethorpe Hwy., Midway, GA 31320, 


‘Phone: 912-884-9151 


September 12, 2006—Hampton Inn St. 
Augustine, 430 A1A Beach Boulevard, 
St. Augustine, FL 32080, Phone: 904— 
471-4000 

September 13, 2006—Hutchinson 
Island Marriott , 555 NE Ocean 
Boulevard, Stuart, FL 34996, Phone: 
772-225-3700 

September 14, 2006—Islander Resort, 
MM 82.1 Oceanfront, Islamorada, FL 
33036, Phone: 305-664-2031 

September 19, 2006—The Westin, 2 
Grasslawn Avenue, Hilton Head, SC 
29928, Phone: 843-681-4000. 


Special Accommodations 

These meetings are physically 
accessible to people with disabilities. 
Requests for sign language 
interpretation or other auxiliary aids 
should be directed to the Council office 
(see ADDRESSES) by September 1, 2006. 


Dated: August 9, 2006. 
Tracey L. Thompson, 


Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 


[FR Doc. E6—-13279 Filed 8-11-06; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF EDUCATION 


National Mathematics Advisory Panel 


AGENCY: National Mathematics Advisory 
Panel, U.S. Department of Education. 


ACTION: Notice of Open Meeting & 
Public Hearing. _ 


SUMMARY: This notice sets forth the 
schedule and proposed agenda of an 
upcoming meeting, including a public 
hearing, with members of the National 
Mathematics Advisory Panel. The notice 
also describes the functions of the 
Panel. Notice of this meeting is required 
by section 10(a)(2) of the Federal 
Advisory Committee Act and is 
intended to notify the public of their 
opportunity to attend. 

DATES: Wednesday, September 13, 2006, 
and Thursday, September 14, 2006. 
TIMES: Meetings on September 13, 2006: 
9 a.m.—12 noon; and September 14, 
2006: 9-11 a.m. 

ADDRESSES: All meetings and the open 
session for public comment will be held 
at the Broad Institute, Auditorium, First 
Floor, 7 Cambridge Center (415 Main 
Street), Cambridge, MA 02142. 

FOR FURTHER INFORMATION CONTACT: 
Tyrrell Flawn, Executive Director, 
National Mathematics Advisory Panel, 
400 Maryland Avenue, SW., 
Washington, DC 20202; telephone: (202) 
260-8354. 

SUPPLEMENTARY INFORMATION: The Panel 
was established by Executive Order 
13398. The purpose of this Panel is to 
foster greater knowledge of and 
improved performance in mathematics 
among American students, in order to 
keep America competitive, support 
American talent and creativity, 
encourage innovation throughout the 
American economy, and help State, 
local, territorial, and tribal governments 
give the nation’s children and youth the 
education they need to succeed. 

The September 13 meeting will 
include testimony from the National 
Council of Teachers of Mathematics, the 
National Science Foundation, the 
American Competitiveness Council, and 
major mathematics textbook publishers. 
Individuals interested in attending the 
meeting are advised to register in 
advance to ensure space availability. 
Please contact Jennifer Graban at (202) 
260-1491 or by e-mail at Jennifer. 
Graban@ed.gov by Friday, September 8, 
2006. 

The September 14 meeting will begin 
with an Open Public Session from 9 to 
10 a.m. At that time, the public is 
invited to comment on elements of the 
Executive Order and the Panel’s work. 
Immediately following, from 10 to 11 
a.m., the four task groups—Conceptual 
Knowledge and Skills, Learning 
Processes, Instructional Practices, and 
Teachers—will report on their progress. 

If you are interested in giving 
testimony during the public session on 
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September 14th, please contact Jennifer 
Graban at (202) 260-1491 or 
Jennifer.Graban@ed.gov by Friday, 
September 8, 2006, to reserve time on 
the agenda. Please include your name, 
the organization you represent, if 
appropriate, and a brief description of 
the issue you would like to present. 
Presenters will be allowed five minutes 
to make their comments. Presenters are 
requested to submit three written copies 
and an electronic file (CD or diskette) of 
their comments at the meeting, which 
should be labeled with their name and 
contact information. Individuals 
interestéd in solely attending the 
meeting are advised to register in 
advance to ensure space availability. 


Given the expected number of 
individuals interested in providing 
comments at the meeting, reservations 
for presenting comments should be 
made as soon as possible. Reservations 
will be processed on a first-come, first- 
served basis. Persons who are unable to 
obtain reservations to speak during the 
meeting are encouraged to submit 
written comments. Written comments 
will be accepted at the meeting site or 
via e-mail at Jennifer.Graban@ed.gov. If 
you will be emailing written comments, 
please do so by Friday, September 1, 
2006. 


The Panel will submit to the 
President, through the Secretary, a 
preliminary report not laterthan 
January 31, 2007, and a final report not 
later than February 28, 2008. Both 
reports shall, at a minimum, contain 
recommendations, based on the best 
available scientific evidence. 


The meeting site is accessible to 
individuals with disabilities. 
Individuals who will need 
accommodations in order to attend the 
meeting, such as interpreting services, 
assistive listening devices, or materials 
in alternative format, should notify 
Jennifer Graban at (202) 260-1491 or 
Jennifer.Graban@ed.gov no later than 
September 8, 2006. We will attempt to 
meet requests for accommodations after 
this date, but cannot guarantee their 
availability. 

Records are kept of all Panel 
proceedings and are available for public 
inspection at the staff office for the 
Panel, from the hours of 9 a.m. to 5 p.m. 


Dated: August 9, 2006. 
Margaret Spellings, 
Secretary, U.S. Department of Education. 
[FR Doc. 06-6900 Filed 8-11-06; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY ~ 


Loan Guarantees for Projects That 
Employ Innovative Technologies; 
Guidelines for Proposals Submitted in 
Response to the First Solicitation 


AGENCY: Department of Energy (DOE). 
ACTION: Notice. 


SUMMARY: DOE publishes policy 
guidelines that DOE intends to use in 
connection with the first solicitation of 
proposals for a loan guarantee for 
Eligible Projects under Title XVII of the 
Energy Policy Act of 2005 that are 


- expected to contribute to the goals of the 


President’s Advanced Energy Initiative. 
EFFECTIVE DATE: The guidelines in this 
Notice are effective August 14, 2006. 
FOR FURTHER INFORMATION CONTACT: 
Director, DOE Loan Guarantee Program 
Office, 1000 Independence Avenue, 
SW., Washington, DC 20585-0121, 
Phone: 202-586-8336. Email: 
LGProgram@hq.doe.gov. 

With a copy to: Warren Belmar, 
Deputy General Counsel for Energy 
Policy, Office of the General Counsel, 
1000 Independence Avenue, SW., 
Washington, DC 20585-0121. 
SUPPLEMENTARY INFORMATION: 


Introduction 


Title XVII of the Energy Policy Act of 
2005 (42 U.S.C. 16511-16514) 
authorizes the Secretary of Energy, after 
consultation with the Secretary of the 
Treasury, to make loan guarantees for 
projects that “avoid, reduce, or 
sequester air pollutants or 
anthropogenic emissions of greenhouse 
gases; and employ new or significantly 
improved technologies as compared to 
commercial technologies in service in 
the United States at the time the 
guarantee is issued.’’ Commercial 
technology is defined as a technology in 
general use in the marketplace. More 
specifically, Title XVII identifies ten 
discrete categories of projects that are 
eligible for a loan guarantee, including 
those that employ: 

energy systems; 

2. Advanced fossil energy technology 
(including coal gasification meeting the 
criteria in subsection 1703(d)); 

3. Hydrogen fuel cell technology for 
residential, industrial, or transportation 
applications; 

4. Advanced nuclear energy facilities; 

5. Carbon capture and sequestration 
practices and technologies, including 


_ agricultural and forestry practices that 


store and sequester carbon; 

6. Efficient electrical generation, 
transmission, and distribution 
technologies; 

7. Efficient end-use energy 
technologies; 


8. Production facilities for fuel 
efficient. vehicles, including hybrid and 
advanced diesel vehicles; 

9. Pollution control equipment; and 
10. Refineries, meaning facilities at 
which crude oil is refined into gasoline. 

A principal purpose of the Title XVII 
loan guarantee program is to encourage 
early commercial use in the United 
States of new or significantly improved 
technologies in energy projects. DOE’s 
loan guarantee program is not intended 
for technologies in research and 
development. Indeed as section 1702(d) 
requires a “reasonable prospect of 
payment” of any loan or debt obligation 
issued to a project, technologies for 
project proposals should be mature 
enough to assure dependable 
commercial operations and generate 
sufficient revenues, and not solely a 
demonstration project (i.e., a project 
designated to demonstrate feasibility of 
a technology on any scale). DOE 
believes that accelerated commercial 
use of these new or improved 
technologies will help to sustain 
economic growth, yield environmental 
benefits, and produce a more stable and 
secure energy supply. 

Today, DOE begins implementation of 
Title XVII with two actions. First, DOE 
publishes guidelines in the nature of a 
general statement of policy that DOE 
intends to apply only to the first 
solicitation of projects. Second, DOE 
makes available the first solicitation for 
Pre-Applications for Federal Loan 
Guarantees for Projects that Employ 
Innovative Energy Technologies by 
posting it on the internet at: http:// 
www.LGProgram.energy.gov/. Neither a 
procurement action (under Title 48 of 
the Code of Federal Regulations) nor a 
financial assistance award (under 10 
CFR part 600) is contemplated by these 
guidelines and the solicitation. As 
further described in the solicitation, 
interested parties are being asked to file 
an initial Pre-Application for review by 
DOE. If the Pre-Application meets the 
suggested requirements of these 
guidelines, DOE may invite the 
interested party tosubmita 
comprehensive Application. 

DOE anticipates receiving a 
significant volume of interest in the loan 
guarantee program, and therefore plans 
to issue multiple solicitations, following 
adoption of final regulations within the 
next year, that will cover the broad array 
of eligible projects under Title XVII. 
Applicants who respond to the 
solicitation but are not approved for a 
loan guarantee may submit a new or 
revised proposal in response to future 
solicitations under the final regulations 
DOE plans to adopt. DOE does not 
intend to review Pre-Applications or 
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approve loan guarantees for any 
proposal that is outside the scope and 
does not conform with the specific : 
requirements of the initial solicitation. 
Likewise, only comprehensive 
applications submitted by interested 
parties that were invited by DOE to 
submit a comprehensive application for 
a Title XVII loan guarantee as a result 
_of the initial solicitation will be 
considered for a loan guarantee. 

While most provisions of today’s 
guidelines are not legally binding, 
please note that some provisions of 
these guidelines are based on non- » 
discretionary provisions of law in Title 
XVII and under the Federal Credit 
Reform Act of 1990, 2 U.S.C. 661 et seq. 
(“FCRA”). For example, section 1702(f) 
of Title XVII specifically limits the term 
of the loan guarantee by stating that ‘the 
term of an obligation shall require full 
repayment over a period not to exceed 
the lesser of (i) 30 years or (ii) 90 
percent of the projected useful life of the 
physical asset to be financed by the 
obligation (as determined by the 
Secretary).’’ Hence, Applicants should 
provide a detailed analysis of the 
expected and generally accepted life 
cycle of the primary technology and 
project facility that is the focus of the 
financing as DOE cannot issue a 
guarantee that will extend beyond 90 
percent of such life cycle or a 30-year 
term, whichever is shorter. 

Moreover, FCRA requires that 
Congress must authorize Federal loan 
guarantees in an appropriations act in 
advance of the execution of a final 
binding loan guarantee agreement. See 2 
U.S.C. 661c(b). This requirement applies 
even though Title XVII allows for the - 
cost uf a loan guarantee, as defined in 
2 U.S.C. 661a(5)(C), to be paid by the 
recipient, see 42 U.S.C. 16512(b)(2), and 
even though today’s guidelines provide 
for a Conditional Commitment that will 
precede the execution of a final binding 
Loan Guarantee Agreement. As a result, 
DOE is currently restricted only to 

_ reviewing Pre-Applications and 
Applications and entering into 
Conditional Commitments until it 
obtains the requisite authorization in an 
appropriations act. DOE may not enter 
into a binding Loan Guarantee 
Agreement or issue any loan guarantees 
until this appropriations authority has 
been granted. 


Discussion of the Guidelines _ 


In this portion of the SUPPLEMENTARY 
INFORMATION, DOE highlights key 
provisions and, as appropriate, explains 
the basis for them. 

For the first solicitation, these 
guidelines set forth the type of 
information that interested parties are 


expected to include in a Pre-Application 
and, if invited by DOE, the type of 
information that Applicants should 
additionally include in an Application. 
Information is also provided in these 
guidelines as to the determining factors 
that DOE expects to apply in its review 
of project proposals. DOE intends to 
evaluate each Pre-Application and 
Application taking into consideration, 
among other things, the requirements 
and conditions contained in the 
solicitation, the criteria specified under 
Title XVII to identify Eligible Projects, 
the project’s ability to optimize the 
probability of repayment of Guaranteed 
Obligations, and how the project 
furthers the goals of the President’s 
Advanced Energy Initiative.1 Please 
note that even if a Pre-Application or 
Application contains all of the 
information specified in these 


_ guidelines, DOE retains the right, in its 


sole discretion, to inform any Applicant 
that their project proposal has been 
denied further review. 

The guidelines, in accordance with 
Section 1702(c), provide that any loan. 
guarantee issued by DOE may not 
exceed 80 percent of total Project Costs. 
Section VII of the guidelines generally 
defines Project Costs as those that are 
necessary, reasonable, and directly 
related to the design, construction, and 
startup of a project. Conversely, 
excluded costs which are also described 
with greater specificity in Section VII of 
the guidelines include initial research 
and development costs and operating 
costs after the facility has been 
constructed. 

In addition, DOE notes that the 
Subsidy Cost of the loan guarantee, as 
well as fees paid for by the Borrower for 
the Administrative Cost of Issuing a 
Loan Guarantee, are excluded from 
Project Costs. As defined in 2 U.S.C. 
661a(5)(C), the Subsidy Cost is not a 
tangible cost associated with the 
financing or construction of the project 
facility. Rather, it constitutes the 
expected long-term liability to the 
Federal government in issuing the loan 
guarantee. In addition, DOE believes 
that it would be undesirable to allow 
Borrowers to count the Subsidy Cost 
(including the financing cost of a 
Borrower paid Subsidy Cost) as a Project 
Cost, whether funded by an 
appropriation or by payment made by 


1 One factor that warrants mentioning here is that 
a proposed project should be constructed and 


* operated in the United States. DOE believes that the 


environmental benefits and deployment of new 
and/or enhanced technologies associated with 
projects should reside within the United States. In 
such circumstances it will be easier for DOE to 
monitor the project, ensure repayment of 
guaranteed debt in accordance with section 1702(d), 
and enforce its rights in the event of default. 


the Borrower. To do so could have the 


effect of including the Subsidy Cost as 


an allowable cost under the loan 
guarantee, and thus put the Federal 
government at risk for up to 80 percent 
of its Subsidy Cost requirement. 
Additionally, the Borrower paid 
Subsidy Cost can not be paid from the 
proceeds of Federally guaranteed or 
funded debt. For similar reasons, fees 
required under Section 1702(h) of the 
Act to cover DOE’s administrative 
expenses are also disallowed from 
Project Costs, thereby ensuring that the 
loan guarantee does not place the 
Federal government at risk for up to 
80% of these statutorily required fees. 

Consistent with section 1702(b), the - 
guidelines specify that DOE must 
receive either an appropriation for the 
Subsidy Cost or payment of that cost by 
the Borrower. No funds have been 
appropriated for the Subsidy Cost of 
loan guarantees; therefore DOE 
anticipates that the project(s) approved 
pursuant to the first solicitation will 
require the Borrower to pay this cost. 
The guidelines specify that a Project 
Sponsor should include an estimate of 
the Subsidy Cost in an Application. In 
accordance with 2 U.S.C. 661b(a), DOE 
will then perform its own independent 
calculation of the Subsidy Cost and will 
consult and obtain the approval of the 
Office of Management and Budget for 
this computation prior to entering into 
any Loan Guarantee Agreement. DOE 
will also consult with the Secretary of 
Treasury prior to entering into any Loan 
Guarantee Agreement. The Applicant 
will be required to provide updated 
project financing information and terms 
and conditions not later than 30 days 
prior to closing, should any of the terms 
of the project financing or project terms 
change between Conditional 
Commitment and the Loan Guarantee 
Agreement. 

In addition to the Subsidy Cost, 
section 1702(h) also requires DOE to 
collect fees to cover the administrative 
expenses of issuing loan guarantees. The 
guidelines specify that DOE will collect 
fees for administrative expenses as 
provided for in the Conditional 
Commitment, as well as additional fees 
during the term of a loan guarantee. 
These fees will consist of the 
administrative expenses that DOE 
incurs during: 

(i) The evaluation of the Pre- 
Application and Application; 

(ii) The offering, negotiation, and 
closing of a loan guarantee; and 

(iii) The servicing of the loan 
guarantee and monitoring the progress 
of a project. 

Title XVII, and section 1702(h) in 
particular, afford DOE discretion with 
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respect to how it imposes fees to cover 
applicable administrative costs. For this 
first solicitation, DOE has elected not to 
impose such fees in connection with the 
Pre-Application stage. In effect, this 
means that Project Sponsors who submit 
Pre-Applications and are denied further 
consideration will not be charged any 
fees for expenses incurred by DOE in 
reviewing their Pre-Application 
materials. For project proposals that 
progress to the Application stage, the 
invitation to submit an Application that 
DOE will send to Project Sponsors will 
specify whether DOE is charging an 
Application fee, and the amount of any 
such fee. In addition to the Application 
fee that DOE may assess, the other 
administrative fees that DOE will collect 
in connection with the first solicitation 
will be from Borrowers who enter into 

a Conditional Commitment, in an 
amount sufficient to cover DOE’s 
administrative expenses applicable to 
that Borrower’s Pre-Application, 
Application, Term Sheet, Conditional 
Commitment, the Loan Guarantee 
Agreement, and subsequent monitoring 
and servicing expenses. With respect to 
future solicitations, DOE may decide to 
assess a Pre-Application and/or an 
Application fee. DOE will revisit this 
issue in the forthcoming regulations that 
DOE will propose for pas comment 
later this year. 


As for the financing structure of 
proposed projects, Title XVII does not 
impose any specific limitations, other 
than the guarantee “shall not exceed an 
amount equal to 80 percent of the 
project cost of the facility that is the 
subject of the guarantee as estimated at 
_ the time at which the guarantee is 
issued.” 42 U.S.C. 16512(c). However, 
section 1702(d)(1) provides: ‘‘No 
guarantee shall be made unless the 
Secretary determines that there is 
reasonable prospect of repayment of the 
principal and interest on the obligation’ 
by the borrower.” 42 U.S.C. 16512(d)(1). 
DOE believes this statutory provision 
requires DOE to make repayment of debt 
a very high priority of the loan 
guarantee program and authorizes DOE 
to adopt policies that ensure that 
Borrowers and Lenders have a similar 
motivation and use their best efforts to 
ensure repayment. Thus, DOE would 
prefer to limit the financial risk to the 
Federal government from the first loan 
guarantees issued under Title XVII as 
DOE gains valuable experience and 
expertise with these financial and 
commercial arrangements. This 
intention is bolstered by the mandate of 
Section 1702(g)(2)(B), which requires 
that “with respect to any property - 
acquired pursuant to a guarantee or 


related agreements, [the Secretary] shall 
be superior to the rights of any other 
person with respect to the property.” 
This statutory provision requires DOE to 
possess a first lien priority in the assets 
of the project and other collateral 
security pledged. Because DOE is not 
permitted by Title XVII to adopt a pari 
passu financing structure, any holders 
of non-guaranteed debt have a 
subordinate claim to DOE in the event 
of default, and will not be able to 
recover on their debt until DOE’s claim 
is paid in full. 

To harmonize and balance the twin 
goals of issuing loan guarantees to 
encourage early commercial use of new 
or significantly improved technologies 
in Eligible Projects while limiting the 
financial exposure of the Federal 
government, DOE’s first solicitation 
expresses a preference that DOE not 
guarantee more than 80 percent of the 
total face value of any single debt 
instrument. Under no circumstance 
does DOE intend to guarantee 100 
percent of the loan. Accordingly, if a 
Borrower seeks a loan guarantee for 
more than 80 percent of the face value 
of the underlying debt obligation, DOE’s 
review of the project proposal to 
determine whether to approve a loan 
guarantee for such amount will be ~ 
predicated on the sufficiency of 
evidence presented by the Borrower in 
support of a higher guarantee 
percentage. DOE notes however, that 
higher guarantee percentages will lead 
to higher Subsidy Costs. 

For similar reasons of increasing the 
probability of repayment, in reviewing 
project proposals, DOE intends to 
consider whether Project Sponsors will 
make a significant financial 
commitment to the project. In addition, 
DOE intends to consider whether a 
Project Sponsor will rely upon other 
government assistance (e.g., financial 
assistance, tax credits, other loan 
guarantees) to support financing, 
construction, or operation of the project. 
DOE does not intend to disqualify 
project proposals that employ other 
forms of Federal and non-Federal 
government assistance, but in reviewing 
proposals, DOE will take into account 
how much equity will be invested and 
the extent of the financial risk borne by 
the Project Sponsor. 


2DOE does not have a preference as to whether 
non-Projects Costs, as defined in Section VII of 
these guidelines, are financed with debt or equity, 
as long as DOE maintains a first lien priority in the 
assets of the project and other collateral pledged as 
security. 

3 Since the guidelines are not substantive 
regulations, DOE will not reject project proposals 
solely on the basis of the guidelines. However, 
Applicants.are advised of their heavy burden of 


In connection with any loan 
guaranteed by DOE that may be 
syndicated, traded, or otherwise sold on > 
the secondary market, DOE will require 
that the guaranteed portion and non- 
guaranteed portion of the debt 
instrument are resold on a pro-rata 
basis. The guaranteed portion of the 
debt may not be ‘ ‘stripped” from the 
non-guaranteed portion, i.e. sold 
separately as an instrument fully 
guaranteed by the Federal overnment. 

In further support of DOE’s objective 
to ensure full repayment of debt, DOE 
expects that participating Lenders will 
have to meet certain eligibility 
requirements, as described in greater 
detail in Section VI of these guidelines. 
These criteria are intended to ensure 
that the Lender has the financial 
wherewithal and appropriate experience 
and expertise to meet its fiduciary 
obligations in connection with the debt 
guaranteed by DOE. DOE expects that 
the Lender and other appropriate parties 
will exercise a high level of care and 
diligence in the establishment and 
enforcement of the conditions precedent 
to all loan disbursements and Borrower 
covenants, as provided for in the loan 
agreement or related documents, 
throughout the term of the loan. 
Moreover, DOE also expects each 
Lender to diligently perform its duties 
in the servicing and collection of the 
loan as well as in ensuring that the 
collateral package securing the loan 
remains uncompromised. The Lender 
will also be expected to provide regular, 
periodic financial reports on the status 
and condition of the loan, consistent — 
with the terms of the Loan Guarantee 
Agreement. The Lender is required to 
promptly notify DOE if it becomes 
aware of any problems or irregularities 
concerning the project or the ability of 
the Borrower to make payment on the 
loan or other debt obligations. 

In addition to the other measures 
described above limiting the Federal 
government’s risk exposure, 
commitments to guarantee loans will 
not exceed a face value of $2 billion, in 


- the aggregate, under the first 


solicitation. Commencing with a loan 
guarantee program of this size will 
allow DOE to achieve considerable 
progress in assisting new or 
significantly improved energy 
technologies to market while also 
enabling DOE to gain valuable 
experience and expertise that it will 
incorporate in program regulations and 
apply to future solicitations. DOE 
recognizes that some project proposals 


justification if they seek to persuade DOE to accept 
risk in excess of the outer boundaries of what the 
guidelines indicate to be preferable. 
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that would otherwise merit full 
consideration for a loan guarantee under 
these guidelines will, because of DOE’s 
self-imposed ceiling on loan guarantee 
commitments, have to await full 
consideration under future solicitations 
issued under the final regulations. To 
accommodate concerns of Project 
Sponsors whose proposals are deferred 
full consideration because they either 
exceed or comprise a substantial 
amount of the total loan guarantee 
commitments available under the first 
solicitation, DOE will consider whether 
such proposals should be afforded 
expedited consideration under the final 
regulations, when adopted. 

Finally, please note that the 
solicitation issued in conjunction with 
these guidelines addresses many 
important aspects of the application 
process, including the relevant period of 
time during which Pre-Applications for 
loan guarantees may be filed. Because 
each project will be unique and each 
loan guarantee potentially subjects the 
Federal government to significant 
financial liability, DOE plans to engage 
in a rigorous review of a proposed 
project before determining that it may 
be eligible for a loan guarantee or 
subsequently approving and issuing a 
loan guarantee. 


National Environmental Policy Act 
(NEPA) 3 

Through the issuance of these 
guidelines DOE is making no decision 
relative to the approval of a loan 
guarantee for a particular proposed 
project. DOE has therefore determined 
that publication of the policy guidelines 
is covered under the Categorical 
Exclusion found at paragraph A.6 of 
Appendix A to Subpart D, 10 CFR Part 
1021, which applies to the 
establishment of procedural 
rulemakings. Accordingly, neither an 
environmental assessment nor an 
environmental impact statement is 
required at this time. However, 
appropriate NEPA project review will be 
conducted prior to execution of a Loan 
Guarantee Agreement. 


Review Under the Paperwork 
Reduction Act 


These guidelines provide that Pre- 
Applications submitted to DOE in 
response to the solicitation and 
Applications, if invited by DOE, should 
contain certain information. This 
collection of information must be . 
approved by the Office of Management 
and Budget pursuant to the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.) and the procedures 
implementing that Act, 5 CFR 1320.1 et 
seq. DOE is requesting emergency 


processing of the Paperwork Reduction 
Act Submission for this collection of 
information pursuant to 5 CFR 1320.13. 


DOE is requesting that OMB approve the © 


collection of information prior to the 
issuance of the solicitation. This 
emergency collection will be valid for 
180 days. Shortly after OMB’s approval 
of the emergency collection, DOE will 
issue a notice seeking public comment 
on the information collection and will 
submit the proposed collection of 
information to OMB for approval 
pursuant to 44 U.S.C. 3507(a). An 
agency may not conduct or sponsor, and 
a person is not required to respond to 
a collection of information unless it 
displays a currently valid OMB control 
number. 

Issued in Washington, DC, on August 8, 
2006. 
James T. Campbell, 
Acting Chief Financial Officer. 


Loan Guarantees for Projects That 
Employ Innovative Technologies; 
Guidelines for Proposals Submitted in 
Response to First Solicitation Under 
Title XVII of the Energy Policy Act of 
2005 


I. Purpose 


These guidelines set forth goals and 
procedures that the Department of 
Energy (‘‘DOE”’) intends to use for. 
receiving, evaluating, and, after 
consultation with the Secretary of the 
Treasury, approving applications for 
loan guarantees to support Eligible 
Projects under Title XVII of the Energy 
Policy Act of 2005. 


II. Definitions 


As used in these guidelines: 

A. “Act” means Title XVII of the 
Energy Policy Act of 2005 (42 U.S.C. 
16511-16514). 

B. “Administrative Cost of Issuing a 
Loan Guarantee” means the combined ~ 


_total of all of the administrative 


expenses that DOE incurs during: 

1. The evaluation of a Pre-Application 
and an Application for a loan guarantee; 

2. The offering, negotiation, and 
closing of a loan guarantee; and 

3. The servicing of the loan guarantee 
and monitoring the progress of a project 
benefiting from a loan guarantée issued 
by DOE. 

Payment of the Administrative Cost of 
Issuing a Loan Guarantee, which is 
required to be collected by DOE under 
section 1702(h) of the Act, is wholly 
distinct and separate from payment of 
the Subsidy Cost. 

C. “Applicant” means any firm, 
corporation, company, partnership, 
association, society, trust, joint venture, 
joint stock company, or governmental 


non-Federal entity, that has the 
authority to enter into, and is seeking, 

a loan guarantee issued by the Secretary 
for a loan or other debt obligation of an 
Eligible Project under the Act. 

D. “Application” means a written 
submission in response to a DOE 
invitation to apply for a loan guarantee 
that DOE will solicit from Applicant 
after reviewing and approving a 


completed Pre-Application, and which 


should include the items listed in 
Section III.F. of these guidelines. 

E. “Borrower” means any project 
company or entity that enters into a loan 
or other debt obligation for an Eligible 


Project. 


F. “Commercial Technology” means a 
technology in general use in the 
commercial marketplace, but does not 
include a technology solely by use of 
such technology in a demonstration 
project funded by DOE. 

G. “Conditional Commitment” means 
a Term Sheet offered by DOE and 
accepted by the Applicant, with the 
understanding of the parties that the 
Applicant thereafter satisfies all 
specified and precedent funding 
obligations, and all other contractual, 
statutory, regulatory or other 
requirements. 

H. “Credit Review Board” means a 
board created by DOE in accordance 
with Office of Management and Budget 


. (OMB) Circular A—129 to oversee the 


loan guarantee program and approve 
loan guarantees for individual projects. 

I. “Eligible Project’’ means a project 
located in the United States that meets 
the applicable requirements of section 
1703 of the Act. 

J. “Guaranteed Obligations’’ means 
loans or other debt obligations that the 
Secretary guarantees under a Loan — 
Guarantee Agreement. 

K. “Holder” means any individual or 
legal entity that has lawfully succeeded 
in due course to all or part of the rights, 
title, and interest in a Guaranteed 
Obligation. 

L. “Lender” or “Eligible Lender” 
means any individual or legal entity, 
approved by DOE, formed for the 
purpose of, or engaged in the business 
of, lending money, including, but not 
limited to, commercial banks, savings 
and Ioan institutions, insurance 
companies, factoring companies, 
investment banks, institutional 
investors, venture capital investment 
companies, trusts, or other entities 
designated as trustees or agents acting 
on behalf of bondholders or other 
lenders. 

M. “Loan Guarantee i 
means a written agreement that, when 
entered into. by a Borrower, a Lender 

and the Secretary pursuant to the Act 
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after satisfaction of the conditions 
precedent specified in the Conditional 
Commitment and any other applicable 
contractual, statutory, and regulatory 
requirements, establishes the obligation 

of the Secretary to guarantee payment of 
principal and interest on specified loans 
or other debt obligations of a Borrower 
to the Lender subject to the terms and 
conditions specified in the Loan 
Guarantee Agreement. The term ‘‘Loan 
Guarantee Agreement” has the same 
meaning as a “loan guarantee 
commitment” (as defined in section 
502(4) of the Federal Credit Reform Act 
of 1990 (2 U.S.C. 661a)). 

N. ‘Project Costs,’’ as described with 
greater specificity in Section VII of these 
guidelines, means the estimated sum of 
the amounts to be expended or accrued 
by Borrower for costs that are necessary, 
reasonable, and directly related to the 
design, construction, and startup of an 
Eligible Project. 

O. “Project Sponsor’’ means any 
individual, firm, corporation, company, 
partnership, association, society, trust, 
joint venture, joint stock company or the 
like that assumes substantial 
responsibility for the development, 
financing, and structuring of a project 
eligible for a loan guarantee and owns 
or controls the Applicant. 

P. “Pre-Application” means a written 
submission in response to a solicitation 
that broadly describes the project 
proposal, including the proposed role of 
a loan guarantee in the project and the 
eligibility of the project to receive a loan 
guarantee under the Act, and includes 
the items listed in Section III.C. of these 
guidelines. 

Q. ‘‘Secretary’’ means the Secretary of 
Energy or designee. 

R. “Subsidy Cost” has the meaning 
given the term ‘“‘cost of a loan 
guarantee” within the meaning of 
section 502(5)(C) of the Federal Credit 
Reform Act of 1990 (2 U.S.C. 
661a(5)(C)). The “Subsidy Cost”’ 
represents the net present value, at the 


_ time when the guaranteed loan or other ~ 


debt obligation is disbursed, of the 
expected liability to the Federal 
government from issuing the loan 
guarantee, inclusive of estimated 
payments to be made by the Federal 
government, such as default payments, 
and estimated payments to be made to 
the Federal government such as 
recoveries. The Subsidy Cost amount is 
required by section 1702(b) of the Act to 
be funded either by an appropriation or 
by payment by Borrower. Payment of 
the Subsidy Cost is wholly distinct and 
separate from payment of the 
Administrative Cost of Issuing a Loan 
Guarantee. 


S. “Term Sheet” means an offering 
document issued by DOE that specifies 
the general terms and conditions under 
which DOE anticipates it may guarantee 
payment of principal and accrued 
interest on specified loans or other debt 
obligations of a Borrower in connection 
with an Eligible Project. A Term Sheet 
is not a Loan Guarantee Agreement and 
imposes no obligation on the Secretary 


_ to execute a Loan Guarantee Agreement. 


IJ. Loan Guarantee Application Process 


A. In conjurttion with these 
guidelines, DOE is issuing a solicitation 
announcement to solicit the submission 
by Project Sponsors of Pre-Applications 
for loan guarantees for projects that 
employ innovative technologies. The 
guidelines will apply to this first 
solicitation; all future solicitations will 
be issued pursuant to program 
regulations that DOE will promulgate at 
a later time. 

B. The solicitation announcement 
issued in conjunction with these 
guidelines contains, among other things, 
the following information: 

1. A brief description of the Eligible 
Projects for which loan guarantee 
applications are solicited; — 

2. The place and time for Pre- 


Application submission; 


3. The name and address of the DOE 
representative whom potential 
applicants may contact to receive 
further information and a copy of the - 
solicitation; and 

4. The form, format and page limits 
applicable to the submission of a Pre- 
Application. 

C. In response to the solicitation, 
interested parties are invited to submit 


- Pre-Applications to DOE. Pre- 


Applications should meet all 
requirements specified in the 
solicitation; DOE does not intend to 
review or approve loan guarantees for 
proposals that do not meet the 
requirements provided for in the 
solicitation. In addition, the Pre- 
Application should contain the 
following information and 
documentation: 

1. A completed Pre-Application form 
signed by an individual with full 
authority to bind the Project Sponsor; 

2. A business plan an 
overview of the proposed project 
including: 

(a) A description of the Project 
Sponsors, including their experience in 
project investment, development, 
construction, operation and 
maintenance; 

(b) A description of the technology to 
be utilized, including its commercial 
applications and social uses, the owners 
or controllers of the intellectual 


property incorporated in and utilized by 
such technology, and its 
manufacturer(s), and licensees, if any, of 
the technology authorized to make the 
technology available in the United 
States, and whether and how the 
technology is or will be made available 
in the United States for further 
commercial use; 

(c) The estimated amount of the total 
Project Costs (including escalation and 
contingencies); 

(d) The timeframe required for 
construction and commissioning of the 
facility; and 

(e) A description of the primary off- 
take or revenue-generating agreement(s) 
that will primarily provide financial 
support for the project. 

3. A financing plan overview 
describing the amount of equity to be 
invested and the sources of such equity, 
the amount of the total debt obligations 
to be incurred and the funding sources 
of all such debt, the anticipated 
guarantee percentage of the 
Government-guaranteed debt, and a 
financial model detailing the 
investments and the cash flows 
generated from the project over the 
project life-cycle; 

4. An explanation of what impact the 
loan guarantee will have on the interest 
rate, debt term, and overall financing 
structure for the project; 

5. A copy of a commitment letter from 
an Eligible Lender expressing its 
commitment to provide the required 
debt financing necessary to construct 
and fully commission the project subject 
to commercially reasonable conditions 
governing disbursement commonly 
included in arm’s length debt financing 
arrangements for projects and loan 
amounts similar to the proposed project; 

6. A copy of the equity commitment 
letter(s) from each of the Project 
Sponsors and a description of the 
sources for such equity; 

7. An overview of how the project — 
will comply with the eligibility 
requirements under section 1703 of the 
Act; 

8. An outline of the potential 
environmental impacts of the project 
and how these impacts will be 
mitigated; 

9. A description of the anticipated air 
pollution and greenhouse gas reduction 
benefits; 

10. A description of how the proposed 
project advances the President’s 
Advanced Energy Initiative; and 

11. An executive summary briefly 
encapsulating the key project features 
and attributes. 

D. In reviewing completed Pre- 
Applications, DOE intends to utilize the 
criteria referenced in the Act, the 
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solicitation, and these guidelines.* In 
addition, prior to a comprehensive 
evaluation, an initial review of the Pre- 
Applications will be performed to 
determine the following: 

1. The proposal is for an Eligible 
Project; and 

2. The submission contains the 
information requested by the 
solicitation. 

If a Pre-Application fails to meet these 

requirements, it may be deemed non- 
responsive and eliminated from further 
review. As part of the subsequent and 
more comprehensive Pre-Application 
review, DOE may conduct an 
independent review of the financial 
capability of an Applicant (including 
personal credit information of the 
principal(s) if there is insufficient 
‘information to assess the financial 
capability of the organization). In 
addition, DOE may ask for additional 
information during the review process 
and may request one or more meetings 
with the Project Sponsor(s). 

E. After reviewing a completed Pre- 
Application, DOE will provide a written 
response to the Project Sponsor.® In this 
response, DOE will do one of two 
things. DOE will either invite an 
Applicant to submit a comprehensive 
Application for a loan guarantee and 
specify the amount of the Application 
fee that DOE. has decided to assess, if 
any, or DOE will advise the Project 
Sponsor that the project proposal is 
ineligible for further consideration in 
the review process under the guidelines. 
Project Sponsors whose proposals are 
denied further review will not be barred 
from re-submitting an updated or 
revised project proposal in response to 
future solicitations under the final 
regulations to be adopted by DOE. 

F. In response to an invitation to 
submit an Application, interested 
Applicants are expected to meet all 


requirements specified in the invitation, 


the solicitation and these guidelines. 
DOE will be expecting that the 
information and documentation 
requested, as well as the substance and 
content of such documentation required 
for the Application, will conform 
substantially with that produced during 


4 While these factors are designed for review of 
Pre-Applications, DOE intends to use these factors, 
as appropriate, in reviewing Applications as well. 

5 While DOE intends to review Applicant’s 
written submission, neither the Pre-Application nor 
any written or other feedback that DOE may provide 
in response to the Pre-Application is intended to 
obviate the need for an Application. In addition, 
any response that DOE may provide to a Pre- ; 
Application or subsequent Application does not 
obligate DOE to issue a loan guarantee for a project; 
only a duly executed Loan Guarantee Agreement 
may contractually obligate DOE to guarantee any 
loan or other debt obligations. 


the course of an arm’s length 
commercially negotiated project or 
commercial financing. The maturity, 
balance sheet and experience of the 
Project Sponsors, the credit rating of the 
Lenders and the off-take counterparties, 
and the scope and breadth of the 
security package supporting the loan are 
additional important factors that DOE 
will consider in its review of an 
Application.* An Application should 
include, among other things, the 
following information and materials: 

1. A completed Application form 


' signed by an individual with full 


authority to bind Applicant; 
2. Payment of the Application fee, if 
any; 

3. A detailed description of all 
material amendments, modifications, 
and additions made to the information 
and documentation provided in the Pre- 
Application, including any changes in 
the proposed project’s financing 
structure or terms; 

4. A description of the nature and 
scope of the proposed project, including 
key milestones, location of the project, © 
identification and commercial 
feasibility of the new or significantly 
improved technology(ies) to be 
employed in the project, how Applicant 
intends to employ such technology(ies) 
in the project, and how the Applicant or 
others intend to assure the further 
commercial availability of the 
technology(ies) in the United States; 

5. A detailed explanation of how the 
proposed project qualifies as an Eligible 
Project; 

6. A detailed estimate for the total 
Project Costs (including escalation and 
contingencies), together with a 
description of the methodology and 
assumptions used; ss 

7. An estimate of the amount of the 
Subsidy Cost for the project, including 
a description of the methodology used 
for this calculation and any supporting 
documentation; 

8. A detailed description of the. 
construction contractor(s) and 
equipment supplier(s), construction 
schedules for the project including 
major activity and cost milestones as 
well as the performance guarantees, 
performance bonds, liquidated damages 
provisions, and equipment warranties to 
be provided; 

9. A detailed description ofthe . 
operations and maintenance provider(s), 
the plant operating plan, estimated 
staffing requirements, parts inventory, 
major maintenance schedule, estimated 
annual downtime, and performance 


6 Additional factors that DOE expects to consider 
when reviewing Applications are described in 
Section IV of these guidelines. 


guarantees and related liquidated 


- damage provisions, if any; 


10. A description of the management 
plan of operations that Applicant will 
employ in carrying out the project, and 
information concerning the management 
experience of each officer or key person 
associated with the project; 

11. A detailed description of the 
project decommissioning, 
deconstruction and disposal plan and 
the anticipated costs associated 
therewith; 

12. An analysis of the market for the 
product(s) to be produced by the 
project, including relevant economics 
justifying the analysis, and copies of any 
contractual agreements for the sale of 
these products or assurance of the 
revenues to be generated from sale of 
these products; 

13. A detailed description of the 
overall financial plan for the proposed 
project, including all sources of funding, 
equity, and debt, and the liability of 
parties associated with the project over 
the lifetime of the requested loan 
guarantee; 

14. A copy of all loan documents that 
Borrower and Lender will sign if the 
Application for a loan guarantee is 
approved, containing all of the terms 
and conditions of the loan or other debt 
obligations to be guaranteed, including 
the proposed amount of the loan, - 
interest charges, repayment position, 
principal repayment schedule, fees, pre- 
payment and late payment penalties, 
and cure rights; 

15. A copy of all material agreements, 
whether entered into or proposed, 
relevant to the investment, construction 
and commissioning of the project; 

16. A copy of the financial closing 
checklist for the equity and debt; 

17. Applicant’s business plan on 
which the project is based and project 
pro forma statements for the proposed 
life of the loan guarantee, including 
income statements, balance sheets, and 
cash flows. All such statements should 
include assumptions made in their 
preparation and the range of revenue, 
operating cost, and credit assumptions 
considered; 

18. Financial statements for the past 
three (3) years that have been audited by 
an independent certified public 
accountant, including all associated 
notes, as well as interim financial 
statements and notes for the current 
fiscal year, of Applicant and parties 
relevant to Applicant’s financial 
backing, together with business and 
financial interests of principal 
organizations, if appropriate, such as 
parent and subsidiary corporations or 
partners of Applicant; 
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19. A copy of all legal opinions, 
engineering reports, and other material 
reports, analysis, and reviews related to 
the project; 

20. Credit history of Applicant and, if 
appropriate, any party who owns or 
controls a five percent or greater interest 
in the project or the Applicant; 

21. A preliminary credit assessment 
for the project without a loan guarantee 
from a nationally recognized rating 
agency; 

22. A list of all project-related 
applications filed and approvals issued 
by Federal, state, and local government 
agencies for permits and authorizations 
to site, construct, and operate the 
project. If still outstanding, the 
Application should contain an 
estimated date of completion for any 
required filings and approvals; 

23. A report containing an analysis of 
the potential environmental impacts of 
the project that will enable DOE to 
assess whether the project will comply 
with all applicable environmental 
requirements and how and to what 
measurable extent the project avoids, 
reduces, or sequesters air pollutants or 
anthropogenic emissions of greenhouse 
gases, including how Borrower intends 
to verify those benefits; 

24. A listing of assets associated, or to 


_be associated, with the project and any 


other asset that will serve as collateral 


for the guaranteed loan and assure 


repayment of the loans and other debt 
obligations of the project, including 
appropriate data as to the value and 
useful life of any physical assets and a 
description of any other associated 
security and its value. With respect to 
any ownership interest in a real 
property asset described above or any 
pledged asset that is not part of the 
project, an appraisal should be 
performed by state licensed or certified 
appraisers that is consistent with the 
“Uniform Standards of Professional 
Appraisal Practice,” promulgated by the 
Appraisal Standards Board of the 
Appraisal Foundation; 

25. An analysis demonstrating that at 
the time of the Application, there is a 
reasonable prospect that Borrower will 
be able to repay the loan or other debt 
obligation to be guaranteed (including 
interest) according to its terms, and a 
complete description of the operational 
and financial assumptions on which 
this demonstration is based; 

26. Written affirmation from an officer 
of the Lender confirming that Lender is 
an Eligible Lender in good standing 
with DOE’s and other agencies’ loan 
guarantee programs; and 

.27. Such other information requested 
in the solicitation or invitation to 
submit an Application necessary for a 


complete assessment of the loan 


- guarantee application for the project. 


G. Following Applicant’s submission 
of an Application, DOE will review the 
Application based on the factors 
mentioned in subsection F of Section III 
and Section IV of the guidelines. If the 
Credit Review Board determines that a 
project may be suitable for a loan 
guarantee, because, among other things, 
it qualifies as an Eligible Project, there 
exists a reasonable expectation of 
payment based on the materials 
provided in the Application, and the 
proposed project will advance the 
President’s Advanced Energy Initiative, 
DOE may notify the Borrower and 
Lender in writing and provide them 
with a-copy of a proposed Term Sheet. 
In the event that DOE reviews an 
Application and decides not to proceed 


further with the issuance of a proposed . 


Term Sheet, DOE will inform Applicant 
in writing the reason(s) for the denial. 

H. Concurrent with the review 
process described above, DOE will 
consult with the U.S. Department of 
Treasury regarding the terms and 
conditions of the potential loan 
guarantee and will work with OMB to 
determine the Subsidy Cost for a 
potential loan guarantee based on the 
particular set of terms and conditions 
associated with the project. OMB will 
ultimately review and approve the final 
determination of the Subsidy Cost. 

I. Subsequent to any negotiations and 
revisions of the proposed Term Sheet 
including the Subsidy Cost in 
accordance with subsection H of Section 
III of the guidelines, the Term Sheet 
becomes a Conditional Commitment if, 
and only if, both DOE and Applicant 
agree to the proposed terms-and 
conditions and sign the Term Sheet. 
Among other things, the Conditional 
Commitment will specify the required 
payment of fees for the Administrative 
Cost of Issuing a Loan Guarantee. 
Subsequent to entering into a 
Conditional Commitment, and upon 
agreement as to the detailed terms and 
conditions to be contained in the Loan 
Guarantee Agreement and other related 
documents, as well as availability of 
authority provided in an appropriations 


-act for the loan guarantee, and 


fulfillment of other applicable statutory, 
regulatory, or other requirements, the 
Credit Review Board will set a closing 
date. DOE will enter into a Loan 
Guarantee Agreement with an Applicant 
that satisfies the specified conditions 
precedent if and only if all funding and 
other contractual, statutory and 
regulatory requirements have been 
satisfied. 

J. Prior to the closing date, the 
Secretary will ensure that: 


1. Pursuant to section 1702(b) of the 
Act, Congress has made an 
appropriation for the Subsidy Cost of 
the loan guarantee, or that the Secretary 
will receive payment in full from the 
Borrower as part of the closing and 
Congress has provided sufficient 
additional authority in an 
appropriations act; 

2. Pursuant to section 1702(h) of the 
Act, and in accordance with Section 
V.R. of these guidelines, the Secretary 
has received from Borrower payment of 
a fee for DOE’s Administrative Cost of 
Issuing a Loan Guarantee or will receive 
payment of the fee as part of the closing; 

3. The Director of OMB has reviewed 
and approved DOE’s calculation of the 
Subsidy Cost of the loan guarantee; 

4. The Secretary of the Treasury has 
been consulted as to the terms and 
conditions of the Loan Guarantee 
Agreement; 

5. The Loan Guarantee Agreement and 
related documents contain all terms and 
conditions the Secretary deems 
reasonable and necessary to protect the 
interests of the United States; and 

6. All conditions precedent specified 
in the Conditional Commitment have 
either been satisfied or waived by the 
Secretary and all other applicable 
contractual, statutory, and regulatory 
requirements have been satisfied. 


IV. Evaluation of Applications 


In evaluating Applications invited for 
submission, DOE plans to consider the. 
following factors: 7 

A. Whether the Application is 
complete, signed by the appropriate 
entity or entities with the authority to 
bind the Project Sponsor and other 
relevant parties to the agreement, and 
complies with the eligibility 
requirements stated in the Act, these 
guidelines, and the solicitation; 

B. Whether the Application contains 
sufficient information, including a 
detailed description of the nature and 
scope of the project and the nature, 
scope, and risk coverage of the loan 
guarantee sought, to enable DOE to 
perform a thorough assessment of the 
project; 

C. Whether and to what measurable - 
extent the project avoids, reduces, or 
sequesters air pollutants or 
anthropogenic emissions of greenhouse ~ 


gases; 


D. Whether the new or significantly 
improved technology to be employed in 
the project, as compared to commercial 


’ technologies in service in the United 


States at the time the guarantee is 


7 While these factors are designed for review of 
Applications, DOE intends to use these factors, as 
appropriate, in reviewing Pre-Applications as well: 
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issued, is ready to be employed 
commercially in the United States, can 
yield a commercially viable product(s) 
in the use proposed in the project, and 
is or will be available for further 
commercial use in the United States; 

E. Whether the project will advance 
the goals of the President’s Advanced 
Energy Initiative; 

F. Whether the requested amount of 
the loan guarantee is reasonable relative 
to the nature and scope of the project; 

G. The extent to which Project Costs 
are funded by guaranteed debt; q 

H. The extent to which Applicant and 
other principals involved in the project 
have made a significant equity 
commitment to the project; 

I. Whether the project will be ready 
for full deployment and operations in 
the proximate future; 

J. Whether there is sufficient evidence 
that Applicant will initiate and 
complete the project in a timely, 
efficient, and acceptable manner; 

K. Whether and/or to what extent 
Applicant will rely upon other Federal 
and non-Federal governmental 
assistance (grants, tax credits, other loan 
guarantees, etc.) to support the 
financing and construction and/or 
operation of the project: 

L. Whether there is reasonable 
assurance that the project is 
economically feasible and will produce 
sufficient revenues to service the 

-project’s debt obligations over the life of 
the loan guarantee and assure timely 
repayment of guaranteed loans and 
other debt obligations; 

M. Whether the collateral, warrantees, 
and other assurance of repayment 
described in the Application provide 
adequate safeguard to the Federal 
government in the event of default; 

N. Whether Applicant possesses the 
capacity and expertise to successfully 
operate the project, based on factors 
such as financial soundness, 
management organization, and the 
nature and extent of corporate and 
personnel experience; 

O. Whether the project will comply 
with all applicable laws and regulations, 
including all applicable environmental 
statutes and regulations; ; 

P. Whether the levels of market, 
regulatory, legal, financial, 
technological, and other risks associated 
with the project are appropriate for a 
loan guarantee provided by DOE; 

“Q. Whether the entity issuing the loan 
or other debt obligation subject to the 
loan guarantee is an Eligible Lender; 
and 

R. Such other criteria that the 
Secretary and the Credit Review Board 
deem relevant in evaluating the merits 
of an Application. 


V. Findings by the Secretary 


Prior to the issuance by DOE of a loan 
guarantee, the Secretary should ensure 
that Applicant satisfies the following 
requirements and conditions (some or 
all of which should be specified in the 
Loan Guarantee Agreement): 

A. The project qualifies as an Eligible 
Project under the Act; 

B. The project will be constructed and 
operated in the United States and the 
technology is or is likely to be available 
in the United States for further 
commercial application; 

C. The debt guaranteed by DOE is 
limited to no more than 80 percent of 
total Project Costs; 

D. The amount of the loan guarantee 
does not exceed 80 percent of the total 
face value of the loan or other debt 
obligation of the project, or provides 
sufficient evidence to support a 
guarantee exceeding 80 percent (but in 
no event 100 percent); 

E. Applicant and other principals 
involved in the project have made a 
significant equity investment; 

F. The prospective Borrower is 
obligated to make full repayment of the 
guaranteed loan over a period of up to 
the lesser of 30 years or 90 percent of 
the projected useful life of the project’s 
major physical assets, as calculated in 
accordance with generally accepted 
accounting principles and practices; 

G. The loan guarantee does not 
finance, either directly or indirectly, a 
Federally tax-exempt obligation. 
Accordingly, the loan guarantee may not 
be used for a Federally tax-exempt __ 
obligation or serve as collateral to secure 
a tax-exempt obligation; 

H. The guaranteed portion of a loan 
must not be separated from or 
“stripped” from the non-guaranteed 
portion of the loan and resold in the 
secondary debt market; 

I. The amount of the loan guaranteed, 
when combined with other funds 
committed to the project, will be 
sufficient to carry out the project, 
including adequate contingency funds; 

J. There is a reasonable prospect of 
repayment by Borrower of the principal 
and interest of the Guaranteed 
Obligations; 

K. The prospective Borrower has 
pledged project assets and other 
collateral or surety, including non 
project-related assets, as determined by 
the Secretary to be necessary as 
assurance for the repayment of the loan; 

L. The Loan Guarantee Agreement 
and related documents include detailed 
terms and conditions as appropriate to 


_ protect the interests of the United States 


in the case of default, including 
ensuring availability of all the 


intellectual property rights, technical 
data including software, and physical 
assets necessary for any person selected, 
including, but not limited to, the 
Secretary, to complete and operate the 
defaulting project; 

M. The Borrower’s interest rate on the 
guaranteed loan is determined by the 
Secretary to be reasonable, taking into 
account the range of interest rates 
prevailing in the private sector for 
similar Federal government guaranteed 
obligations of comparable risk; 

N. The guaranteed loan is not: 
subordinate to any loan or other debt 
obligation for the project not part of the 
Guaranteed Obligations and is in a first 
lien position regarding all assets of the 


~ project and all collateral security 


pledged; 

O. There is satisfactory evidence that 
Borrower is willing, competent, and 
capable of performing the terms and 
conditions of the loan or other debt 
obligation and the loan guarantee; 

P. The Lender is not a Federal entity, 
possesses sufficient financial 
wherewithal and expertise, and will 
exercise the requisite standard of care as 
deemed necessary by the Secretary and 
stated in DOE’s lender eligibility criteria 
in Section VI of these guidelines; 

Q. Lender or other parties servicing 
the loan and monitoring the project 
should be satisfactory to the Secretary. 
In addition, the Secretary will need to 
find that the Lender and other 


- appropriate parties will exercise a high 


level of care and diligence in the 


establishment and enforcement of the 


conditions precedent to all loan 
disbursements and the Borrower 
covenants throughout the term of the 
loan and that each Lender will be 
required to diligently perform its duties 
in the servicing and collection of the 
loan as well as in ensuring that the 
collateral package securing the loan 
remains uncompromised. The Lender 
will also provide annual or more 
frequent periodic financial reports on 
the status and condition of the loan, and 
is required to promptly notify DOE if it 
becomes aware of any problems or 
irregularities concerning the project or 
the ability of the Borrower to make 
payment on the loan or other debt 


- obligations. Even though DOE will rely 


on Lender (or other servicer) to service 
and monitor the loan with utmost care 
and expertise, Lender’s responsibilities 
with regard to the loan are separate from 
DOE’s own monitoring and review of 
the loan and the project; 

R. As specified in the Conditional 
Commitment, the prospective Borrower 
makes payment of the fee for the 
Administrative Cost of Issuing a Loan 
Guarantee pursuant to section 1702(h) 


| 
| « 
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of the Act. While covering the other 

_ costs included in the Administrative 
Cost of Issuing a Loan Guarantee, this 
payment will not include the servicing 
and monitoring costs identified in 
Section II.B. of these guidelines. These 
latter costs will be assessed in 
accordance with the Loan Guarantee 
Agreement which will require payment 
of administrative fees to the Federal 
government by Borrower, either directly 
or through the Lender, periodically 
thereafter for the duration of the loan 
guarantee. DOE intends to use all of the 
fees mentioned above to defray 
administrative expenses associated with 
issuing and monitoring loan guarantees; 

S. If Borrower is to make payment in 
full for the Subsidy Cost of the loan 
guarantee pursuant to section 1702(b)(2) 
- of the Act, such payment must be 
received by the Secretary prior to, or at 
the time of, closing; 

T. DOE representatives have access to 
the project site at all reasonable times in 
order to monitor the performance of the 
project; 

U. DOE and Borrower have reached 
an agreement as to what project 
information will be made available to 
DOE and which project information will 
be made publicly available; 

V. The prospective Borrower has filed 
applications for or obtained any 
required regulatory approvals for the 
project and is in compliance with all 
Federal and state regulatory 
requirements; 

W. Applicant has no delinquent 
Federal debt, including tax liabilities, 
unless the delinquency has been 
resolved with the appropriate Federal 
agency in accordance with the standards 
of the Debt Collection Improvement Act 
of 1996; and 

X. The Loan Guarantee Agreement 
contains such other terms and 
conditions as the Secretary deems 
reasonable and necessary to protect the 
interests of the United States. - 


VI. Lender Eligibility 


Lenders associated with a project 
should meet the following requirements: 

A. The Lender is a “non-Federal 
qualified institutional buyer,” as 
defined in 17 CFR 230.144A(a), 
including qualified retirement plans and 
governmental plans; 

B. The Lender is not a party debarred 
or suspended from participation in a 
Federal government contract (under 48 
CFR 9.4) or participation in a non-. 
procurement activity (under a set of 
uniform regulations implemented in 
agency regulations for numerous 
agencies, including DOE, at 10 CFR 

1036); 


C. The Lender is not delinquent on 
any Federal debt or loan; 

D. The Lender is duly organized and 
legally authorized to enter into the 
transaction; 

E. The Lender is able to demonstrate 
experience in originating and servicing 
loans for commercial deals similar in 
size and scope with the project under 
consideration; and 

F. The Lender is able to demonstrate 
experience or capability as the lead 
lender vr underwriter of other energy 
related projects. 


VII. Project Costs 


A. In conjunction with the Secretary’s 
determination of the Project Costs 
associated with the issuance of a loan 
guarantee, Applicant should record 
such costs in accordance with generally 
accepted accounting principles and 
practices. Applicant should calculate 
the sum of reasonable and customary 
costs that it has paid and expects to pay, 
and which are directly related to the 
project, to estimate the total sum of 
Project Costs. Project Costs may include, 
but are not limited to: ; 

1. Costs of acquisition, lease or rental 
of real property, including engineering 
fees, surveys, title insurance, recording 
fees, and legal fees incurred in 
connection with land acquisition, lease 
or rental, site improvements, site 
restoration, access roads, and fencing; 

2. Engineering, architectural, legal 
and bond fees, and insurance paid in 
connection with construction of the 
facility; and materials, labor, services, 
travel and transportation for facility 
construction, startup, and tests; 

3. Equipment purchase and startup 
testing; 

4. Costs to provide equipment, 
facilities, and services related to safety 
and environmental protection; 

5. Financial and legal services costs, 
including other professional services 
and fees necessary to obtain required 
licenses and permits and to prepare 
environmental reports and data; 

6. Interest costs and other normal 
charges affixed by lenders; 

7. Necessary and appropriate 
insurance and bonds of all types; 

8. Costs of startup, commissioning 
and shakedown; 

9. Costs of obtaining licenses to 
intellectual property necessary to 
design, construct, and operate the 
project; and 

10. Other necessary and reasonable 
costs approved by the Secretary. 

B. Applicant should not record the 
following costs as Project Costs 
associated with the loan guarantee: 

1. Fees and commissions charged to 
Borrower, including finder fees, for 


_ obtaining Federal funds; 


2. Parent corporation’s general and 
administrative expenses, and non- 
project related parent corporation 
assessments, including organizational 
expenses; 

3. Goodwill, franchise, trade, or brand 
name costs; 

4. Dividends and profit sharing to 
stockholders, employees, and officers; 

5. Research, development, and 
demonstration costs of readying the 
energy technology for employment in a 
commercial project; 

6. Costs that are excessive or are not 
directly required to carry out the 
project, as determined by the Secretary; 

7. Administrative Cost of Issuing a 
Loan Guarantee paid by the Borrower; 

8. The Subsidy Cost of the loan 
guarantee; and 

9. Operating expenses incurred after 
startup, commissioning and shakedown. 


VIII. Principal and Interest Assistance 
Contract 


With respect to any Guaranteed 
Obligation, the Secretary may enter into 
a contract to pay Holders, for and on 
behalf of Borrower, from funds 
appropriated for that purpose, the 
principal and interest charges that 
become due and payable on the unpaid 
balance of the Guaranteed Obligation, if 
the Secretary finds that: 

A. Borrower is unable to meet the 
payments and is not in default; 

B. Borrower will, and is financially 
able to, continue to make the scheduled 
payments on the remaining portion of 
the principal and interest due under the 
non-guaranteed portion of the debt 
obligation, or an arrangement, approved 
by the Secretary, has otherwise been 
agreed to avoid an impending payment 
default; 

C. It is in the public interest to permit 
Borrower to continue to pursue the 
purposes of the project; 

D. In paying the principal and 
interest, the Federal government expects 
a probable net benefit greater than it 
would receive in the event of a default; 

E. The payment authorized is no 
greater than the amount of principal and 
interest that Borrower is obligated to 
pay under the agreement being 
guaranteed; and 

F. Borrower agrees to reimburse the 
Secretary for the payment (including 
interest) on terms and conditions that 
are satisfactory to the Secretary and 
executes all written contracts required 
by the Secretary for such purpose. 


IX. Full Faith and Credit 


As specified in the Act, the United 
States pledges its full faith and credit to 
the payment of all Guaranteed 
Obligations with respect to principal 
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and interest under the terms and 
conditions of the Loan Guarantee 
Agreement. 


X. Default/Audit 


As required by sections 1702(g)(1)(A) 
and 1702(i)(1) of the Act, DOE in the 
near future will issue regulations 
pertaining to default and audit 
requirements that will apply to any loan 
guarantee issued, and Loan Agreement 
executed, by DOE. 


{FR Doc. E6—13268 Filed 8—11—06; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


Office of Energy Efficiency and 
Renewable Energy 


[Docket ID: 


Energy Conservation Program for 
Consumer Products: Publication of the 
Petition for Waiver of Peerless Boilers 
Heat, LLC From the Department of 
Energy Residential Furnace and Boiler 
Test Procedures 


AGENCY: Office of Energy Efficiency and 
Renewable Energy, Department of 
Energy. 
ACTION: Notice of Petition for Waiver 
and request for comments. 


SUMMARY: Today’s notice publishes a 
Petition for Waiver from Peerless Boilers 
Heat, LLC (PB). This petition (hereafter 
“PB Petition’’) request a waiver from the 
Department of Energy’s (hereafter 
“Department” or ““DOE”’) test 
procedures for residential furnaces and 
boilers. Today’s notice also includes an 
alternate test procedure PB has 
requested DOE to include in the 
Decision and Order, should the 
Department grant PB a waiver. The 
Department is soliciting comments, 
data, and information with respect to 
the PB Petition and the proposed 
alternate test procedure. 


DATES: The Department will accept 
comments, data, and information 
regarding this Petition for Waiver until, 
but no later than September 13, 2006. 


ADDRESSES: Please submit comments, 
identified by Docket ID number: EERE- 
BT-—2006—WAV-0140, by any of the 
following methods: 

e Mail: Ms. Brenda Edwards-Jones, 
U.S. Department of Energy, Office of 
Energy Efficiency and Renewable 
Energy, Building Technologies Program, 
Mailstop EE-2J, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585-0121.. 
Telephone: (202) 586-2945. Please 
submit one signed original paper copy. 


e Hand Deliver/Courier: Ms. Brenda 
Edwards-Jones, U.S. Department of 
Energy, Office of Energy Efficiency and 
Renewable Energy, Building 
Technologies Program, Room 1J-—018, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585— 

e E-mail: PBPetitiion@ee.doe.gov. 
Include either the Docket [ID number: 
EERE-BT-2006—WAV-0140, and/or 
“PB Petition”’ in the subject line of the 
message. i 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

Instructions: All submissions received 
must include the agency name and case 
number for this proceeding. Submit 
electronic comments in Microsoft Word, 
WordPerfect, PDF, or text (ASCII file 
format and avoid the use of special 
characters or any form of encryption. 
Wherever possible, include the | 
electronic signature of the author. 
Absent an electronic signature, 
comments should electronically must be 
followed and authenticated by 
submitting the signed original paper 
document. The Department does not 
accept telefacsimiles (faxes). Any person 
submitting written comments must also 
send a copy of such comments to the 
petitioner. (10 CFR 430.27(b)(1)(iv)). 
The contact information for the 
petitioner in today’s notice is: Mr. 
Jeffrey K. Alexander, Vice President, PB 
Heat, LLC, 9th & Rothermel Drive, P.O. 
Box 447, New Berlinville, PA 19545— 
0477. 

According to 10 CFR 1004.11, any 
person submitting information that he 
or she believes to be confidential and 
exempt by law from public disclosure 
should submit two copies: One copy of 
the document including all the 
information believed to be confidential, 
and one copy of the document with the 
information believed to be confidential 
deleted. The Department will make its 
own determination about the 
confidential status of the information 
and treat it according to its 
determination. 

Docket: For access to the docket to 
read the background comments relevant 
to this matter, go to the U.S. Department 
of Energy, Forrestal Building, Room 1J-— 
018 (Resource Room of the Building 
Technologies Program), 1000 
Independence Avenue, SW., 
Washington, DC 20585-0121, (202) 586- 

2945, between 9 a.m. and 4 p.m., : 
Monday through Friday, except Federal 
holidays. Available documents include 
the following items: This notice, public 
comments received, the PB Petition, and 
prior Department rulemakings regarding 
residential furnace and boilers. Please 


call Ms. Brenda Edwards-Jones at the 
above telephone number for additional 
information regarding visiting the 


Resource Room. 2 
FOR FURTHER INFORMATION CONTACT: q 


Mohammed Khan, U.S. Department of 

Energy, Office of Energy Efficiency and 
Renewable Energy, Building 

Technologies Program, Mail Stop EE-2J, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585- 
0121, (202) 586-9611; E-mail: a 
Mohammed.Khan@ee.doe.gov; or 

Thomas DePriest, Esq., U.S. Department 

of Energy, Office of General Counsel, - 

Mail Stop GC-—72, Forrestal Building, 

1000 Independence Avenue, SW., 

Washington, DC 20585-0121, 

(202) 586-9507; E-mail: 
Thomas.DePriest@hq.doe.gov. 


SUPPLEMENTARY INFORMATION: 


I. Background and Authority 

II. Petition for Waiver 

III. Alternate Test Procedure 

IV. Summary and Request for Comments 


I. Background and Authority 


Title III of the Energy Policy and 
Conservation Act (EPCA) sets forth a 
variety of provisions concerning energy 
efficiency. Part B of Title III (42 U.S.C. 
6291-6309) provides for the “Energy 
Conservation Program for Consumer 
Products other than Automobiles.” It 
specifically provides for definitions, test 
procedures, labeling provisions, energy 
conservation standards, and the 
authority to require information and 
reports from manufacturers. With 
respect to test procedures, Part B 
generally authorizes the Secretary of 
Energy to prescribe test procedures that 
are reasonably designed to produce 
results which reflect energy efficiency, 
energy use and estimated operating 
costs, and that are not unduly 
burdensome to conduct. (42 U.S.C. 
6293(b)(3)) EPCA provides that the 
Secretary of Energy may amend test 
procedures for consumer products if the 
Secretary determines that amended test 
procedures would more accurately 
reflect energy efficiency, energy use and 
estimated operating costs, and that they 
are not unduly burdensome to conduct. : 
(42 U.S.C. 6293(b)) 

Today’s notice-involves residential 
products covered under Part B. The PB 
Petition requests a waiver from the - 
residential furnace and boiler test 
procedures for PB’s PO-50, PO-60, PO— 
63 and PO-73 models of oil-fired 
boilers. The test procedures for 
residential furnaces and boilers appear 
at 10 CFR Part 430, Subpart B, 
Appendix N. 

The Department’s regulations contain 
provisions allowing a person to seek a 


Federal Register/Vol. 71, No. 156/Monday, August 14, 2006 / Notices 


46461 


waiver from the test procedure 
requirements for covered consumer 
products (10 CFR 430.27). The waiver 
provisions allow the Assistant Secretary 
for Energy Efficiency and Renewable 
Energy (hereafter ‘“‘Assistant Secretary’’) 
to temporarily waive test procedures for 
a particular basic model when-a 
petitioner shows that the basic model 
contains one or more design 
characteristics that prevent testing 
according to the prescribed test 
procedures, or when the prescribed test 
procedures may evaluate the basic 
model in a manner so unrepresentative 
of its true energy consumption as to 
provide materially inaccurate 
comparative data. (10 CFR 430.27(a)(1)) 
The Assistant Secretary may grant the 
waiver subject to conditions, including 
adherence to alternate test procedures. 
Petitioners are to include in their 
petition any alternate test procedures 
known to evaluate the basic model in a 
manner representative of its energy 
consumption. (10 CFR 430.27(b)(1)(iii)) 
Waivers generally remain in effect until 
final test procedure amendments_ 
become effective, thereby resolving the 
problem that is the subject of the 
waiver. 

The waiver process also allows the 
Assistant Secretary to grant an Interim 
Waiver from test procedure 
requirements to manufacturers that have 
petitioned the Department for a waiver 
of such prescribed test procedures. (10 
CFR 430.27(a)(2)) An Interim Waiver 
remains in effect for a period of 180 
days or until the Department issues its 
determination on the Petition for 
Waiver, whichever is sooner, and may 
be extended for an additional 180 days, 
if necessary. (10 CFR 430.27(h)) 


Il. Petition for Waiver 


On March 27, 2006, PB filed a Petition 
for Waiver from the test procedures 
applicable to its residential oil-fired 
boilers. PB seeks a waiver from the 
applicable test procedures for its PO—50, 
PO-60, PO-63 and PO-73 models of oil- 
fired boilers on the grounds that the 
prescribed test procedures may result.in 
an evaluation of the basic model that is 
unrepresentative of its true energy 
consumption characteristics. 

Modern residential boilers are 
typically used with either baseboard 
convector or radiant floor heating 
systems, and these heating systems 
circulate water in a closed-loop fashion. 
Originating at the boiler, headed water 
is pumped to the convectors or radiant 
floor coils. As the water passes through 
the convectors or floor coils, heat is 
extracted and the water is cooled. The 
heated water from the boiler is termed 
“supply water” and the cooled water is 


termed ‘return water”. With any given 
system, the return water temperature is 
directly proportional to the supply 
water temperature which can be set at 
the boiler. The return water temperature 
is also a function of a home’s heating 


‘load and the effectiveness of convector 


or floor coil system. Different water 
temperatures are also seen with 
different systems (and control features); 
the return and supply water 
temperatures are lower for radiant floor 
heating systems compared to convector 
systems. The DOE test procedures 
specifies certain supply and return 
temperatures for boiler efficiency 
testing. These temperature 
specifications, according to PB, do not 
suitably match the expected 
performance characteristics of the 
subject boiler units. 

In particular, PB claims that one of 
the test conditions (i.e., return water 
temperature) in the DOE test procedures 
is not representative of what would 
occur with radiant floor heating systems 
and for boilers equipped with outdoor 
reset controls. The PB Petition requests 
that DOE grant a waiver from existing 
test procedures and allow the use of an 
alternate test procedure. In its petition, 
PB requests use of the American Society 
of Heating, Refrigerating and Air- 
Conditioning Engineers (ASHRAE)- 
Standard 103-2003 Public Review Draft, 
“Determination of Boiler Performance 
for Low Water Temperature 
Applications” (hereafter ‘draft ASHRAE 
Standard 103-2003”). 

Pending public comment, it is not 
clear if DOE would grant PB a waiver in 
the Decision and Order. PB seeks a 
waiver of the temperature requirements 
for return water in the applicable test 
procedure on the grounds that the 
prescribed test procedures may result in 
an evaluation of the basic model that is 
unrepresentative of its true energy 
consumption characteristics. PB also 
requests permission to use an alternate 
test procedure, draft ASHRAE Standard 
103-2003, which specifies lower test 
temperatures that the DOE test 
procedure requires. PB claims boilers 
for which it seeks a test procedure 
waiver are capable of achieving 
condensing operating conditions with 
return water temperatures that are lower 
than those specified in the DOE test 
procedure. In particular, PB states that 
if a boiler is used with radiant floor 
heating systems, the return and supply 
water temperatures are far lower than 
those seen with baseboard convector 
systems. Similarly, PB states that if a 
boiler is used with baseboard convector 
heating systems, in combination with 
outdoor reset controls, the supply water 
temperatures can be lower than the DOE 


test procedure for some fraction of the 
heating season. In its petition, PB also 
asserts that because its boilers are 
supplied with an outdoor reset control, 


_the boilers installed with either radiant 


floor heating systems or baseboard 
convector heating systems are capable of 
achieving condensing conditions and 
increased efficiency and reduced energy 
use, during warmer periods ofthe _ 
heating season. 


DOE finds, however, that the 


reliability of this approach depends 


upon different parameters, which can 
vary from home to home. It depends, for 
example, on the home’s heating load 


profile, which is a function of the 


geographic location, the temperature of 
the return water necessary for 
condensation, and the performance 
characteristics of the home’s baseboard 
convectors. The draft ASHRAE Standard 
103-2003 does not estimate, or take into 
account, how often the boiler will 
function in the condensing mode with 

a baseboard convector system and may 
not accurately reflect an “annualized” 
efficiency rating and may confuse 
consumers who purchase boilers for use 


_with baseboard heating systems. 


Furthermore, there are no guarantees the 
boiler would be installed with outdoor 
reset controls. Finally, DOE is 
concerned that granting PB a waiver 
could result in energy efficiency ratings 
for its PO-50, PO-60, PO-63 and PO- 
73 models of oil-fired boilers that are 
not comparable to the ratings of other 
models of oil-fired boilers. 


Ill. Alternate Test Procedure 


The Department will make a judgment 
on the PB Petition after the period for 
public comment. The Department is 
publishing the proposed alternate test 
procedure in this notice, though it has 
not yet made a determination on the 
petition, to account for the potential 
need for an alternate test procedure and 
to allow the public to comment on a 
proposed alternate test procedure. PB 
proposed the use of draft ASHRAE 
standard 103-2003 as an alternate test 
procedure in its petition. DOE is 
considering including in the Decision 
and Order an alternate test procedure 
that is based on draft ASHRAE Standard 
103-2003 for residential furnaces and 
boilers. 


The Department proposes for 
comment the following language: 10 
CFR Parts 430 Subpart B, Appendix N— 
“Uniform Test Method for Measuring 
the Energy Consumption of Furnaces 
and Boilers,”’ as amended by adding: 
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Section 8.4.1 


Determination of Boiler Performance for 
Low-Water-Temperature Applications 


This section contains procedures for 
determining the seasonal performance 
of a hot water boiler used in a low- 
water-temperature application, 
specifically, for radiant floor heating 
systems. This performance is expressed 
as Low-Water-Temperature Seasonal 
Efficiency (LWTSE). 


Note: When applying this criteria to 
noncondensing boilers, it should be 
recognized that such boilers used for low- 
water-temperature applications need to 
address the potential for the formation of 
condensation within the boiler’s heat 
exchanger, in addition to the boiler’s venting 
system. This can be addressed either by the 
design of the boiler and its venting system, 
or by the boiler’s return/supply water piping, 
or both. 


For Noncondensing Hot Water Boilers 


The water flow rate shall be adjusted 
to produce a water temperature rise 
between 19.5 °F and 20.5 °F during the 
steady-state test described under 
Section 8.0, Test Procedure. During the 
steady-state and heat-up tests, the hot 
_ water boiler shall be supplied with 
water having a temperature of a least 90 
°F, but not more than 94 °F. 


For Condensing Hot Water Boilers 


The water flow rate shall be adjusted 
to produce a water temperature rise 
between 19.5 °F and 20.5 °F during the 
steady-state test described under 
Section 8.0, Test Procedure. During the 
steady-state and heat-up tests, the 
condensing boiler shall be supplied 
with return water having a temperature 
of at least 90 °F, but not more than 94 
°F. The maximum permissible variation 


of the return water temperature from the 
required value during the steady-state 
and heat-up tests shall not exceed + 2 
°F, except during the first 30 seconds 
after start-up, when it shall not exceed 
+ 10 °F, and between 30 and 60 seconds 
after start-up, when it shall not exceed 
+5 


Calculations 


The boiler’s LWTSE shall be 
determined by using the applicable 
calculations to determine AFUE 
specified under Section 10.0, 
Calculation of derived results from test 
measurement. 


V. Summary and Request for Comments 


Today’s notice announces PB’s 
Petition for Waiver from the test 
procedures applicable to PB’s PO—50, 
PO-60, PO-63 and PO-73 models of oil- 
fired boilers. The Department is 
publishing the PB Petition for Waiver in 
its entirety. The Petition contains no 
confidential information. Furthermore, 
PB requests the use of draft ASHRAE 
Standard 103-2003 as an alternate test 
procedure. In this alternate test 
procedure, the Department would 
replace the supply water temperature 
requirements in the DOE test procedure 
with the requirements in draft ASHRAE 
Standard 103-2003. 

The Department is interested in 
receiving comments on all aspects of 
this notice. The Department is 
particularly interested in receiving 
comments and views of interested 
parties concerning whether to grant the: 
PB Petition and regarding the proposed 
alternate test procedure. Specifically, 
the Department would like to receive 
comment on the following questions: 

e Does the DOE test procedure 
provide results that are unrepresentative 


of the PB PO-50, PO-60, PO-63 and 
PO-73 models of oil-fired boilers’ © 
energy consumption so as to provide 
materially inaccurate comparative data 
in all installations? 


e Were PB to be granted a waiver, 
would it lead to a proliferation of © 
petitions for waiver for other oil-fired | 
boilers? 


e Is'the DOE test procedure 
appropriate for boilers used with 
baseboard convector heating systems? 


e Are there other metrics that can be 
used to assess the performance of low- 
water-temperature boilers used with 
baseboard heating systems? 


e Is it appropriate for PB to use the 
proposed alternate test procedure for 
ratings and representations, and 
compliance with energy efficiency 
standards, building codes and 
regulatory requirements? 


e Should the Department prescribe 
for manufacturers the LWTSE for low- 
water-temperature boilers? 


In addition, the Department is 
interested in receiving comments on 
possible modifications to any test 
procedures or alternative rating methods 
which the Department could use to 
fairly represent the energy efficiency of 
PB’s PO-50, PO-60, PO-63 and PO-73 
models of oil-fired boilers. Any person 
submitting written comments must also 
send a copy of such comments to the 
petitioner, whose contact information is 
cited above. 

Issued in Washington, DC, on August 4, 
2006. 

Alexander A. Karsner, 

Assistant Secretary, Energy Efficiency and 
Renewable Energy. 
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PeerlessBoilers.com 


March 15, 2006 


Assistant Secretary for Conservation and Renewable Energy 
United States Department of Energy 

1000 Independence Ave., SW 

Washington, DC 20585 


Re: 430.27 Petitions for Waiver 


Dear Secretary: 


Pursuant to 10 CFR Part 430, “Energy Conservation Program for Consumer Products” 
specifically Part 430.27, “Petitions for the waiver and applications for interim waiver,” 
PB Heat, LLC is hereby petitioning for a waiver of the temperature requirements listed in 
ASHRAE Standard 103-1993 as referenced in Part 430, Subpart B, Appendix N Our 
Petition for Waiver is based on the grounds that “the prescribed test procedures may 


~ evaluate the basic model in a manner so unrepresentative of its true energy consumption 
characteristics.” 


PB Heat,-LLC is a manufacturer of heating boilers and has it products’ AFUE (Annual 
Fuel Usage Efficiency) ratings certified by the Hydronics Industry Divisionof GAMA. . 
Specifically, our products tested and about to be marketed, under the name of Peerless® 
Pinnacle® Oil, Models PO-50, PO-60, PO-63, and PO-73 are designed to operate under 
fully condensing conditions at return water temperatures lower than that indicated in Part 
430. In addition, the control supplied with the boiler is capable of providing outdoor reset 
to keep the boiler water temperature at a minimum until design conditions dictate that a 
higher temperature is required. 


As the attached email message to David Scearce, P.E., of American Design Associates, 
LLC, the engineering firm that designs and tests our boilers, from Dr. Thomas Butcher, 
of Brookhaven National Laboratories, indicates, condensing in oil-fired boilers begins at 
return water temperatures below the 120°F prescribed in the ASHRAE Standard. Since 
our condensing oil fired boilers are designed to operate in low temperature applications 
and are equipped with an outdoor reset control that allows the boiler to run at low 
temperatures for much of the heating season, the procedure described in ASHRAE 
Standard 103-2003 (Public Review Draft), Appendix F which utilizes a nominal return 
water temperature of 90°F and a nominal supply water temperature of 110°F, will better 
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indicate a reasonable seasonal efficiency under the conditions that this boiler is designed 
for and is likely to be used. 


With this waiver, PB Heat, LLC will be allowed to publish a LWTSE (Low Water 
Temperature Seasonal Efficiency) in addition to the AFUE. This will allow our 
customers that are using our boiler models indicated above, in low temperature 
applications, to receive the greatest seasonal efficiency, save money on fuel costs and 
apply for the Energy Tax Credit that is part of the Federal Energy Bill of 2005. 


The only competitor, that we are aware of, using condensing oil technology in a space 
heating application is Monitor Products who manufactures the FCX boiler. 


Your immediate attention to this petition is appreciated. - 


Dr. Thomas A. Butcher 
David Scearce 
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Alexander, Jeff 

“From: Scearce, David 
> Sent: Wednesday, March 08, 2006 8:28 A 
To: Alexander, Jeff Po 

‘ Subject: FW: Condensing Boilers 

Original Message----- 

: From: Butcher, Thomas A [mailto:butcher@bnl.gov] 
9 Sent: Tuesday, March 07, 2006 10:18 PM 

To: Scearce, David 

4 Subject: Condensing Boilers me 


Dave, 


As a followup to our discussion, I think it is great that Peerless is seeking to reduce 


oil consumption by introducing condensing boilers. I wanted to make a few points on this 
technology: 


Condensation, and the recovery of latent heat from flue gas, starts when the return water 
temperature falls about 5 F below the flue gas water vapor saturation temperature. The 
G saturation temperature in turn depends upon the fuel, excess air level, and combustion air 
iq humidity ratio. For typical winter conditions with oil-firing our research has found that 
f recovery of latent heat starts when the return water temperature falls below 115 F. 


Most boilers are used with baseboard convectors where the design water temperature is 
typically 165 F and the return water temperature is aiways well above tne temperature 
q required to achieve condensation. When used with radiant floor heating, supply and return 
4 water temperatures are far lower and condensation can easily be achieved. Further, if 
: used with baseboard:-convectors with an outdoor reset control, supply temperatures for some 
part of the heating season can be low enough to achieve condensation. The fraction of the 
e heating season for which this is possible depends upon the baseboard oversize factor as we 
F described in a recent paper published in ASHRAE Transactions. For most systems used in 
this way condensation can occur most of the heating season. 


In our research we have also looked at the possibility of latent heat recovery in domestic 
‘ hot water service when a boiler is used in combination with an indirect tank. Here the 
return water temperature depends upon the size of the heat exchanger in the indirect tank 
and the flow rate between the boiler and the tank heat exchanger. Generally, condensing 
operation even in domestic hot water service is not difficult to achieve. 


The AFUE test procedure for boilers requires a return water temperature of 120 F and so 


will not reflect the achievable efficiency of these boilers if used in the ways discussed 
above. 


T. Butcher 
Brookhaven National Laboratory 


[FR Doc. 06-6897 Filed 8-11-06; 8:45 am] 
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DEPARTMENT OF ENERGY 
Energy Information Administration 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: Energy Information 
Administration (EIA), Department of 
Energy (DOE). 


ACTION: Agency information collection 
activities: proposed collection; comment 


request. 


SUMMARY: The EIA is soliciting 
comments on the proposed three-year 
extension to the Form OE-781R, 
“Report of International Electrical 
Export/Import Data.” 


DATES: Comments must be filed oe: 
October 13, 2006. If you anticipate 
difficulty in submitting comments 
within that period, contact the person 
listed below as soon as possible. 


ADDRESSES: Send comments to Steven 
Mintz. To ensure receipt of the 
comments by the due date, submission 
by FAX (202-586-5860) or e-mail 
(steven.mintz@hq.doe.gov) is 
recommended. The mailing address is 
Office of Electricity Delivery and Energy 
Reliability (Mail Code OE-20), U.S. 
Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585-0350. 
Alternatively, Mr. Mintz may be 
contacted by telephone at 202—586— 
9506. 


FOR FURTHER INFORMATION CONTACT: 

_ Requests for additional information or 
copies of any forms and instructions 
should be directed to Mr. Mintz at the 
address listed above. 


SUPPLEMENTARY INFORMATION: 


I. Background 
II. Current Actions 
III. Request for Comments 


I. Background 


The Federal Energy Administration 
Act of 1974 (Pub. L. No. 93-275, 15 
U.S.C. 761 et seq.) and the DOE 
Organization Act (Pub. L. No. 95-91, 42 
U.S.C. 7101 et seq.) require the EIA to 
carry out a centralized, comprehensive, 
- and unified energy information 
program. This program collects, 
evaluates, assembles, analyzes, and 
disseminates information on energy 
resource reserves, production, demand, 
technology, and related economic and 
statistical information. This information 
is used to assess the adequacy of energy 
resources to meet near and longer term 
domestic demands. 


The EIA, as part of its effort to comply 
with the Paperwork Reduction Act of 
1995 (Pub. L. 104-13, 44 U.S.C. Chapter 
35), provides the general public and 
other Federal agencies with 
opportunities to comment on collections 
of energy information conducted by or 
in conjunction with the EIA. Any 
comments received help the EIA to 
prepare data requests that maximize the 
utility of the information collected, and 
to assess the impact of collection 
requirements on the public. Also, the 
EIA will later seek approval by the 
Office of Management and Budget 
(OMB) under section 3507(a) of the 
Paperwork Reduction Act of 1995. ~ 

The Office of Electricity Delivery and 
Energy Reliability, which currently has 
programmatic responsibility formerly 
held by the Office of Coal and Power 
Imports and Exports (Fossil Energy), 
will monitor the levels of electricity 
imports and exports and issue summary 
tabulations in a staff Annual Report. 
This information will be kept in the 
public docket files and will be available 
for public inspection and copying. The 
Office will also provide monthly 
tabulations of these data for use by the 
Energy Information Administration. 


II. Current Actions 


A clearance package will be submitted 
to the Office of Management and Budget 
requesting approval of a three-year 
extension with no change of the 
currently-approved collection. 


III. Request for Comments 


Prospective respondents and other 
interested parties should comment on 
the actions discussed in item II. The 
following guidelines are provided to 
assist in the preparation of comments. 


General Issues 


A. Is the proposed collection of 
information necessary for the proper 
performance of the functions of the 
agency and does the information have 
practical utility? Practical utility is 
defined as the actual usefulness of 
information to or for an agency, taking 
into account its accuracy, adequacy, 
reliability, timeliness, and the agency’s 
ability to process the information it 
collects. 

B. What enhancements can be made 


to the quality, utility, and clarity of the 


information to be collected? 


As a Potential Respondent to the 
Request for Information 


A. What actions could be taken to 
help ensure and maximize the quality, 
objectivity, utility, and integrity of the 
information to be collected? 


B. Are the instructions and definitions 
clear and sufficient? If not, which 
instructions need clarification? 


C. Can the information be submitted 
by the due date? 


D. Public reporting burden for this 
collection is estimated to average 10 
hours per response for those reporting 
annually, and 2 hours per response for 
those reporting quarterly. The estimated 
burden includes the total time necessary 
to provide the requested information. In 
your opinion, how accurate is this 
estimate? 


E. The agency estimates that the only 
cost to a respondent is for the time it 
will take to complete the collection. 
Will a respondent incur any start-up 
costs for reporting, or any recurring 
annual costs for operation, maintenance, 
and purchase of services associated with 
the information collection? 


F. What additional actions could be 
taken to minimize the burden of this 
collection of information? Such actions 
may involve the use of automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology. 


G. Does any other Federal, State, or 
local agency collect similar information? 
If so, specify the agency, the data 
element(s), and the methods of 
collection. 


As a Potential User of the Information 
To Be Collected 


A. What actions could be taken to 
help ensure and maximize the quality, 
objectivity, utility, and integrity of the 
information disseminated? 

B. Is the information useful at the 
levels of detail to be collected? 


C. For what purpose(s) would the 
information be used? Be specific. 


D. Are there alternate sources for the 
information and are they useful? If so, 
what are their weaknesses and/or 
strengths? 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of the form. They also will 
become a matter of public record. 

Statutory Authority: Section 3507(h)(1) of 
the Paperwork Reduction Act of 1995 (Pub. 
L. No. 104-13, 44 U.S.C. Chapter 35). 

Issued in Washington, DC, August 8, 2006. 
Jay H. Casselberry, 


Agency Clearance Officer, Energy Information 
Administration. 


[FR Doc. E6-13242 Filed 8—11-06; 8:45 am] 
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- DEPARTMENT OF ENERGY 


Western Area Power Administration 


Proposed Amended Navajo Power 
Marketing Plan 


AGENCY: Western Area Power 
Administration, DOE. 


ACTION: Notice of public process andl 
call for comments. 


SUMMARY: The Bureau of Reclamation 
(Reclamation) has requested that 
Western Area Power Administration 
(Western), a Federal power marketing 
agency of the Department of Energy 
(DOE), initiate and administer a public 
process to obtain comments on the 
proposed Amended Navajo Power 
Marketing Plan (Amended Plan). This 
notice initiates that public process. 
The proposed Amended Plan is to 


provide for the future marketing of the ~ 


United States’ entitlement to generation 
from the Navajo Generating Station 
(Navajo) which is in excess of the 
pumping requirements of the Central 
Arizona Project (CAP) and certain needs 
for desalting and protective pumping 
facilities. The proposed Amended Plan 
was developed in consultation with 
representatives of Reclamation, 
Western, the Governor of Arizona, and 
the Central Arizona Water Conservation 
District (CAWCD) as required by the 
Hoover Power Plant Act of 1984 (Act). 

All interested parties are invited to 
submit comments to Western 
concerning the proposed Amended 
Plan. Western will provide all 
comments and related public record 
documents to Reclamation for its review 
and response prior to the consideration 
and adoption of the Amended Plan by 
the Secretary of the Interior, in 


- accordance with the Act. 


DATES: The comment period begins 
today and ends November 13, 2006. 
Western will present a detailed 
explanation of the proposed Amended 
Plan at public information forums. The 
public information forums dates and 
times are: 

1. September 19, 2006, 1 p.m. MST, 
Phoenix, AZ. 

2. September 22, 2006, 1 p.m. PDT, 


Ontario, CA. 


Western will accept oral and written 
comments on the proposed Amended 
Plan at public comment forums. The 
public comment forums dates and times 
are: 

1. October 10, 2006, 1 p.m. MST, 
Phoenix, AZ. 

2. October 11, 2006, 1 p.m. PDT, 
Ontario, CA. 

Western will accept written 
comments any time during the comment 
period. 


ADDRESSES: The public information 
forum and the public comment forum 
locations are: 

1. Phoenix—Western Area Power 
Administration, Desert Southwest 
Regional Office, 615 South 43rd Ave., 
Phoenix, AZ. 

_ 2. Ontario—Doubletree Hotel Ontario 
Airport, 222 North Vineyard Ave., 
Ontario, CA: 

Written comments concerning the 
proposed amendment should be sent to 
Mr. J. Tyler Carlson, Regional Manager, 
Desert Southwest Region, Western Area 
Power Administration, P.O. Box 6457, 
Phoenix, AZ 85005-6457. Written 
comments may also be faxed to (602) 


‘605-2490, attention: Brian Young. 


Documents associated with this public 
process may be viewed at http:// 
www.wapa.gov/dsw/pwrmkt. 

As access to Western facilities is 
controlled, any U.S. citizen wishing to 
attend any meeting held at Western 
must present an official form of picture 
identification, such as a driver’s license, 
U.S. passport, U.S. Government ID, or 
U.S. Military ID, at the time of the © 
meeting. Foreign nationals should 
contact Western at least 45 days in 
advance of the meeting to obtain the 
necessary form to attend the meeting. 


FOR FURTHER INFORMATION CONTACT: Mr. 
Brian Young, Remarketing Program, 
Desert Southwest Region, Western Area 
Power Administration, P.O. Box 6457, 
Phoenix, AZ 85005-6457, telephone 
(602) 605-2594, e-mail 
navajoplan@wapa.gov. The original: 
Navajo Power Marketing Plan dated 
December 1, 1987 (Original Plan) is 
available for viewing at http:// 


_www.wapa.gov/dsw/pwrmkt. 


SUPPLEMENTARY INFORMATION: The 
United States acquired an entitlement to 
24.3 percent of generation available at 
Navajo for use by CAP pursuant to the 
Colorado River Basin Project Act (43 
U.S.C. 1501, et seq.) The CAP is a 
Reclamation multi-purpose water 
resource development and management 
project in Arizona. 

Section 107(a) of the Act provides that 
the capacity and energy associated with 
the United States’ interest in Navajo 


- which is in excess of the pumping 


requirements of the CAP and any needs 
for desalting and protective pumping 
facilities (Navajo Surplus Power) shall 
be marketed and exchanged by the 
Secretary of Energy. Furthermore, 
section 107(c) of the Act provides that 
in the marketing and exchanging of 
Navajo Surplus Power, the Secretary of 
the Interior shall adopt the plan deemed 
most acceptable, after consultation with 
the Secretary of Energy, the Governor of 
Arizona, and CAWCD (or its successor 


in interest to the repayment obligation 
for the CAP). 

On December 1, 1987, Reclamation, 
on behalf of the Secretary of the Interior, 
adopted the Original Plan which 
provided for long-term contracts 
through September 30, 2011. By letter 
dated July 3, 2006, Reclamation 
requested that Western initiate and 
administer a public process to obtain 
comments on the proposed Amended 
Plan to provide for the future marketing 
of Navajo Surplus Power. 

This proposed Amended Plan 
contains the framework for the sale and 
exchange of Navajo Surplus Power, 
including an annual process to 
determine the power to be marketed, 
eligibility criteria, contract provisions, 
ratesetting provisions, and revenue 
collection and distribution criteria. 
Following consideration of comments 
received and adoption of the Amended 
Plan by the Secretary of the Interior, the 
Amended Plan will become effective 30 
days after publication in the Federal 
Register. The ratesetting provisions in 
the proposed Amended Plan were 
developed to accomplish the - 
requirements of the Act to market and 
exchange Navajo Surplus Power “for the 
purposes of optimizing the availability 
of Navajo surplus and providing 
financial assistance in the timely 
construction and repayment of 
construction costs of authorized features 
of the Central Arizona project.” These 
provisions also provide that “‘rates shall 
not exceed levels that allow for an 
appropriate saving for the contractor.” 

The proposed Amended Plan 
implements provisions of the Revised 
Stipulation Regarding A Stay of 
Litigation (Central Arizona Water 
Conservation District v. United States, et 
al., No. CIV 95-625~TUC-—WDB (EHC), 
No. CIV 95—1720—-PHX-EHC). The 
Revised Stipulation requires that the 
Original Plan be amended to provide for 
the establishment of rates for the sale or 
exchange of Navajo Surplus Power after 
September 30, 2011 “which optimize 
the availability and use of revenues” for 
the Lower Colorado River Basin 
Development Fund in a manner 
consistent with the Act. The Arizona 
Water Settlements Act, Pub. L. 108-451 
amends the use of Navajo Surplus 
Power revenues set forth in 43 U.S.C. 
1543(f). 

_ The Original Plan also contains a 
provision to collect an additional rate 
component that allows CAWCD to 
recover an advance of funds made to 
Reclamation for the construction of 
authorized features of the CAP. The 
repayment of this advance will be 
satisfied under contracts pursuant to the 
Original Plan. The Original Plan also 
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contains specified quantities of capacity 
and energy to be marketed under long- 
term contracts. This proposed Amended 
Plan provides for an annual 
determination of capacity and energy 
resources for marketing as Navajo 
Surplus Power based upon the 
availability of water for CAP pumping, 
in conjunction with an annual 
determination of rates and the various 
capacity and energy products to be 
marketed. Navajo Surplus Power under 
this Amended Plan will be placed under 
contract for various time periods, which 
may be short-term, annual, or multi- 
year. 


Proposed Amended Navajo Power 
Marketing Plan 


I. Purpose and Scope 


Section 107 of the Hoover Power 
Plant Act of 1984 requires that a power 
marketing plan be developed to provide 
for marketing and exchanging of Navajo 
Surplus for the purposes of optimizing 
the availability of Navajo Surplus and 
providing financial assistance in the 

‘timely construction and repayment of 
construction costs of authorized features 
of the Central Arizona Project. The 
Secretary of the Interior adopted the 
original Navajo Power Marketing Plan 
on December 1, 1987 (Original Plan). 
The Revised Stipulation entered in the 
Central Arizona Project repayment 
litigation, Central Arizona Water 
Conservation District v. United States, et 
al., No. CIV 95-625—-TUC-—WDB (EHC), 


No. CIV 95-1720—PHX—EHC 


(Consolidated Action) requires the 
Original Plan be amended. The Revised 
Stipulation requires the amended 
Navajo Power Marketing Plan provide 
for the establishment and collection of 
rates for the sale or exchange of Navajo 
Surplus Power that optimize the 

_ availability and use of revenues for the 
Lower Colorado River Basin 
Development Fund while allowing for 
an appropriate saving for the contractor. 
Satisfying the requirements of the 
Revised Stipulation is necessary for 
final judgment to be entered in the 
Central Arizona Project litigation. The 
entry of final judgment in that litigation 
permits the Secretary of the Interiorto ~ 
make a required finding under the terms 
of the Arizona Water Settlements Act. _ 


A. This Amended Navajo Power 
Marketing Plan hereinafter called 
“Plan” shall be applicable to all new or 
amended contracts for Navajo Surplus 
entered into after this Plan is adopted. 
The Original Plan shall remain in effect 
for all Navajo Surplus contracts. entered 
into before the adoption of this Plan and 
shall continue until such contracts 


terminate or are amended in accordance 
with this Plan. 

B. This Plan recognizes the obligation 
of the United States to use its 
entitlement to electrical capacity and 
energy from-Navajo to provide necessary 
power for the pumping requirements of 
the Central Arizona Project and any 
such needs for desalting and protective 
pumping facilities as may be required 
under section 101(b)(2)(B) of the 
Colorado River Basin Salinity Control 
Act. 

C. This Plan provides that Western, 
working closely with Reclamation and 
CAWCD, will be the marketing entity 
responsible for the sale and exchange of 
Navajo Surplus in accordance with 
applicable Federal law, regulations and 
the Revised Stipulation. Western shall 
market Navajo Surplus directly to, with, 
or through the Arizona Power 
Authority, and/or other entities having 
the status of preference entities under 
the Reclamation Project Act of 1939. 
Western may utilize exchange, banking, 
purchase or sales agreements, or 
integration with other resources to 
fulfill any purpose of this Plan. 

D. This Plan sets parameters for the 
establishment of Rates, not exceeding 
levels that allow for an appropriate 
saving for the contractor, that will 
optimize the availability and use of 
revenues from the sale and exchange of 
Navajo Surplus to provide financial 
assistance for payment of the operation 
and maintenance expenses associated 
with Navajo Surplus and for the 
purposes set forth in 43 U.S.C. 1543(f), 
as amended by the Arizona Water 
Settlements Act, Public Law 108-451. 

E. This Plan satisfies the obligation of 
the United States in accordance with the 
Revised Stipulation, to amend the 
Original Plan “‘to provide for the - 
establishment and collection of rates for 
the sale or exchange of Navajo Surplus 
Power after September 30, 2011.” 

F. This Plan specifies that for so long 
as Navajo operates and there is Navajo 
Surplus, Western shall continue to 
market Navajo Surplus under this Plan 
with such amendments or revisions as 
may be adopted by the Secretary of the 
Interior, after consultation with the 
Secretary of Energy, CAWCD, and the 
Governor of Arizona and as provided by 
law, including the authorities set forth 
in section II. 


II. Authorities 


The authorities under which this Plan 
is developed are: 

A. Federal Reclamation laws (43 
U.S.C. 372 et seq., and all Acts 
amendatory thereof or supplementary 
thereto); in particular, the Colorado 
River Basin Project Act of 1968 (Pub. L. 


90-537), the Colorado River Basin 
Salinity Control Act of 1974 (Pub. L. 93— 
320), as amended, the Hoover Power 
Plant Act of 1984 (Pub. L. 98-381), and 
the Arizona Water Settlements Act of 
2005 (Pub. L. 108-451). 

B. Rules, regulations, and agency 
agreements of Western and Reclamation 
issued or made pursuant to applicable 
law. 


III. Definitions’ 


The following terms wherever used 
herein shall have the following 
meanings: 

A. “Boulder City Marketing Area” 
shall mean the marketing area defined 
in the 1984 Conformed Criteria 
published in the Federal Register (49 
FR 50585) on December 28, 1984. 

B. “Central Arizona Project” or 
“CAP” shall mean the Reclamation 
multipurpose water resource 
development and management project 
in Arizona authorized by the Colorado 
River Basin Project Act, as amended (43 
U.S.C. 1501 et seq.). 

C. “CAWCD” shall mean the Central 
Arizona Water Conservation District. 

D. ‘Conformed Criteria’ shall mean 
the Conformed General Consolidated 
Power Marketing Criteria or Regulations 
for Boulder City Area Projects published 
in the Federal Register (49 FR 50582) on 
December 29, 1984. 

E. “Development Fund” shall mean 
the Lower Colorado River Basin 
Development Fund established under 
section 403 of the Colorado River Basin 
Project Act. 

F. “Exchange” shall mean any 
arrangements providing for delivery of 
capacity and energy to Western and 
return of capacity and energy by 
Western from Navajo within a one year 
period. 

G. “Navajo” shall mean the Navajo 
Generating Station, the thermal 
generating power plant located near 
Page, Arizona, and associated 
transmission facilities. 

H. ‘‘Navajo Entitlement” shall mean 
the United States’ entitlement of 24.3 
percent of the generation from Navajo. 

I. “Navajo Surplus” shall mean 


‘capacity and energy associated with the 


Navajo Entitlement which is in excess of 
the pumping requirements of the 
Central Arizona Project and any such 
needs for desalting and protective 
pumping facilities as may be required 
under section 101(b)(2)(B) of the 
Colorado River Basin Salinity Control 
Act. 

J. “New Waddell Dam” or “‘New 
Waddell Reservoir” shall mean the 
regulatory storage facilities constructed 
on the Agua Fria River as a feature of 
the CAP. 
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K. “Original Plan’’ shall mean the 
original Navajo Power Marketing Plan 
adopted on December 1, 1987. 

L. “Plan” shall mean this Amended 
Navajo Power Marketing Plan. 

M. ‘‘Rate(s)’’ shall mean the price(s) 
established by a marketing process for | 
various Navajo Surplus capacity or 
energy products marketed under this 
Plan to optimize the availability and use 
of revenues for the Development Fund. 

N. “Reclamation” shall mean the 
Bureau of Reclamation, United States 
Department of the Interior. 


O. “Revised Stipulation” shall mean z 


the Revised Stipulation Regarding a 
Stay of Litigation, Resolution of Issues 
During the Stay and for Ultimate 
Judgment Upon the Satisfaction of 
Conditions, filed with the United States 
District Court for the District of Arizona 
in Central Arizona Water Conservation 
District v. United States, et al., No. CIV 
95-625—-TUC—WDB (EHC), No. CIV 95- 
1720—PHX-—EHC (Consolidated Action), 
and that court’s order dated April 28, 
2003, and any amendments or revisions 
thereto. 

P. ‘“‘Western”’ shall mean the Western 
Area Power Administration, United 
States Department of Energy. 


IV. Power To Be Marketed 


A. Reclamation, in consultation with 
CAWCD, shall annually or more 
frequently, as appropriate; determine - 
the Navajo Surplus available for sale 


: and exchange by Western, and the 


period for which it will be available for 
sale and exchange, taking into 
consideration among other factors, the 
following: 

1. Existing contractual commitments 
to deliver Navajo Surplus, including 
new contracts entered into under the | 
first opportunity provisions of section 
IV.G of the Original Plan. 

2. CAP estimated pumping energy 
requirements in excess of capacity and 
energy supplied to CAWCD from 
Hoover Dam or New Waddell Dam, 
based on projected CAP water deliveries 
for that year and successive years. 

3. Estimated capacity and energy 
needs of the United States for desalting 
and protective pumping facilities, as 
may be required under section 
101(b)(2)(B) of the Colorado River Basin 
Salinity Control Act. 

4. Projected Navajo generation. 

B. Any Navajo Surplus not sold or 
exchanged in accordance with 
paragraph A of this section may, as 
determined by Western, in cooperation 
with CAWCD and Reclamation, be sold 
under appropriate long-term or short- 
term arrangements. 


V. Optimization 


A. To optimize the availability of 
Navajo Surplus, CAWCD shall utilize, 
for CAP pumping requirements, Hoover 
capacity and energy scheduled from 
Hoover Dam in accordance with the 
terms and conditions of CAWCD’s 
contract with the Arizona Power 
Authority to permit additional Navajo 
capacity and energy to be sold or 
exchanged by Western as Navajo 
Surplus. 

B. To optimize the availability and 
use of revenues from the sale and 
exchange of Navajo Surplus: 

1. CAWCD will use seasonal and daily 
power management. Specifically, 
CAWCD will divert maximum amounts 
of water from the Colorado River in the 
winter season for storage in the New 
Waddell Reservoir and then serve CAP 
water demands in the summer season 
from water previously placed in storage. 
On a daily basis, CAWCD to the extent 
possible will pump off-peak to optimize 
the on-peak availability of Navajo 
Surplus. 

2. Western, in consultation with 
Reclamation and CAWCD, shall develop 
capacity and energy products from the 
Navajo Surplus determined to be 
available under section IV.A for sale or 
exchange, taking into account market 
prices for standard capacity and energy 
products. 

VI. Eligibility 

A. Western shall offer Navajo Surplus 
for sale in the following order of 
priority, in accordance with part IV, 
section A of the Conformed Criteria: 

1. Preference entities within Arizona. 

2. Preference entities within the 
Boulder City Marketing Area. 

3. Preference entities in adjacent 
Federal marketing areas. 

4. Non-preference entities in the 
Boulder City Marketing Area. 

B. In the event a bidding or request for 
proposal process is utilized, after the 
bids or proposals are received the 
bidding entities will be given first 
opportunity, in order of priority, to 


‘purchase at a price which is based on 


the highest offer. 

C. In the event that a potential 
contractor fails to place Navajo Surplus 
capacity and energy under contract 
within a reasonable period, as specified 
by Western and in accordance with the 
terms and conditions offered by 
Western, the amounts of capacity and 
energy not placed under contract will be 
reoffered in accordance with the order 
of priority specified in paragraph A of 
this section. 

D. Arizona entities, regardless of 
preference status, shall have first 


opportunity for electrical capacity and 
energy exchange rights as necessary to 
implement this Plan. Western, in 
consultation with CAWCD and 
Reclamation, may determine that any 
capacity and energy not subscribed to 
by Arizona entities for exchange may be 
offered for sale in the order of priority 
stated in paragraph A of this section or 
may be offered to non-Arizona entities 
for exchange. 


VII. Contract Provisions 


A. Western, after consultation with 
Reclamation and CAWCD, shall enter 
into all power sales and exchange 
contracts necessary to carry out the 
provisions of this Plan in selling and 
exchanging Navajo Surplus. Navajo 
Surplus shall be marketed, and 
exchange rights granted, by Western on 
behalf of the Secretary of the Interior, 
under contracts consistent with this 
Plan and the Conformed Criteria. 

B. Contracts for the sale or exchange 
of Navajo Surplus shall specify a 
delivery point on the Navajo or CAP 
transmission systems as may be 
available. If the contractor cannot take 
delivery of Navajo Surplus into its own 
system at these delivery points, 
transmission service arrangements to 
other delivery points will be the 
obligation of the contractor. 

C. CAWCD may be a party to contracts 
for the sale or exchange of Navajo 
Surplus for the limited purposes of (i) 
concurring that the contracts optimize 
the financial assistance available for the 
purposes set forth in 43 U.S.C. 1543(f), 
as amended by the Arizona Water 
Settlements Act, Public Law 108-451, 
and (ii) affirming any rights and 
obligations of CAWCD under the 
contracts. 

D. Western and the contractor shall 
agree upon written metering and 
scheduling instructions prior to any 
deliveries under this Plan. The metering 
and scheduling instructions shall 
provide the operating and accounting 
procedures for such deliveries. Metering 


- and scheduling instructions are 


intended to implement terms of the 
contract, not to modify or amend it, and 


therefore are subordinate to the contract. 


Western and the contractor may modify 
these instructions, as necessary, to 
reflect changing power system 
conditions. In the event the contractor 
fails or refuses to execute the initial 
metering and scheduling instructions or 
any revised instructions Western 
determines to be necessary, Western 
shall develop and implement temporary 
instructions until acceptable 
instructions have been developed and 
executed by Western and the contractor. 


| — 
— 
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VIM. Ratesetting 


A. Rates for Navajo Surplus 
developed pursuant to section IV.A 
shall be established annually by 
Reclamation and Western, in 
consultation with CAWCD, through a 
competitive process that optimizes the 
availability and use of revenues for the 
Development Fund with priority to 
entities in accordance with section VI.A 
and that allows for an appropriate 
saving for the contractor, taking into 
consideration, among other factors, 

' prices for comparable capacity and 
energy products. 

B. Rates for Navajo Surplus developed 
under section IV.B or marketed under 
the first opportunity provision of the 
Original Plan shall be established in the 
contracts for sale of such Navajo 
Surplus, taking into consideration, 
among other factors, prices for 
comparable capacity and energy 
products, and allowing for-an 
appropriate saving for the contractor. 

C. Rates developed annually pursuant 
to this Plan shall not be applicable to 
pre-existing contracts unless provided 
for in such contracts. 

D. Because of the Hoover Power Plant 
Act of 1984’s requirements for noncost- 
based rates, the Rates established 
pursuant to this Plan are not suitable to 
the required review of Western’s rates 
by the Federal Energy Regulatory 
Commission. All Rates promulgated by 
the Administrator of Western under this 
Plan shall be a final act of the Secretary 
of Energy and shall be subject to review 
pursuant to the judicial review provided 
by the Administrative Procedure Act (5 
U.S.C. 553, et seq.). 


IX. Revenue Collection and Distribution 


Western shall deposit all revenue 
collected from the marketing of Navajo 
Surplus under this Plan into the 
Development Fund, where it will be 
used: 

A. First, to pay all costs of cgecition 
- and maintenance determined to be 
associated with the sale and exchange of 
Navajo Surplus, including actual costs 
for services performed by Reclamation 
and Western under this Plan including 
appropriate administrative expenses of 
Reclamation and Western. 

B. Second, for the purposes set forth 
in 43 U.S.C. 1543(f), as amended by the 
Arizona Water Settlements Act, Public 
Law 108-451, including crediting funds 
against the annual CAWCD repayment 
obligation and funding specific Indian 
water-related activities. 


X. Effective Date 


This Plan will become effective 30 
days after publication in the Federal 


Register following adoption by the 
Secretary of the Interior. 


XI. Consultation 


This Plan is deemed most acceptable 
in accordance with section 107(c) of the 
Hoover Power Plant Act of 1984 as 
evidenced by the concurrences below 
from Western (Secretary of Energy), the 
Governor of Arizona, and CAWCD. 


Regulatory Procedure Requirements 


Review Under the Regulatory Flexibility 
Act 


The Regulatory Flexibility Act of 1980 


_ (5 U.S.C. 601, et seq.) requires Federal 


agencies to perform a regulatory 
flexibility analysis if a final rule is likely 
to have a significant economic impact 
on a substantial number of small entities 
and there is a legal requirement to issue 
a general notice of proposed 
rulemaking. Western has determined 
that this action does not require a 
regulatory flexibility analysis since it is 
a rulemaking of particular applicability 
involving rates or services applicable to 
public property. 


Environmental Compliance 


In compliance with the National 
Environmental Policy Act (NEPA) of 
1969 (42 U.S.C. 4321, et seq.); the 
Council on Environmental Quality 
Regulations for implementing NEPA (40 
CFR parts 1500-1508); and DOE NEPA 
Implementing Procedures and 
Guidelines (10 CFR part 1021), Western 
has determined that this action is 
categorically excluded from the 
preparation of an environmental 
assessment or an environmental impact 
statement. 


Determination Under Executive Order 
12866 


Western has an exemption from 
centralized regulatory review under 
Executive Order 12866; accordingly, no 
clearance of this notice by the Office of 
Management and Budget is required. 


Small Business Regulatory Enforcement 
Fairness Act 


Western determined this rule is 
exempt from congressional notification 
requirements under 5 U.S.C. 801 
because the action is a rulemaking of - 
particular applicability relating to rates 
or services and involves matters of 
procedure. 


Dated: August 1, 2006. 
Michael S. Hacskaylo, 
Administrator. 
[FR Doc. E6—13247 Filed 8—11—06; 8:45 am] 
BILLING CODE 6450-01-P ; 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-8208-3] 


Notice of Disclosure of Confidential 
Business Information Obtained Under 
the Comprehensive Environmental 
Response, Compensation and Liability 
Act to EPA Contractor Science 
Applications International Corp. (SAIC) 


AGENCY: Environmental Protection. 
Agency (EPA). 


ACTION: Notice; Request for comment. 


SuMMARY: EPA has authorized SAIC. 
Corp. of Oakland, California, for access 
to Information which has been 
submitted to EPA under the 
environmental statues administered by 
the Agency. Some of this information 
may be claimed or determined to be 
confidential business information (CBI). 


DATES: Comments concerning CBI 
access will be accepted through August 
31, 2006. 


ADDRESSEES: Comments should be sent 
to Peggy Delatorre, Contracting Officer, . 
Environmental Protection Agency Mail 
Code: MTS—4-3, 75 Hawthorne Street, 
San Francisco, CA 94105. 


- (415) 972-3717. 


Notice of Required Determinations, 
Contract Provisions and Opportunity to 
Comment: Under EPA contract number: 
GS-—10F-0076] Delivery Order #0909, 
SAIC provides enforcement support 
services to the Environmental Protection 
Agency Region 9. In performing these 
tasks, SAIC employees have access to 
agency documents for purposes of 
document processing, filing, abstracting, 
analyzing, inventorying, retrieving, 
tracking, etc. The documents to which 
SAIC has access potentially include 
documents submitted under the 
Resource Conservation and Recovery 
Act and Comprehensive Environmental 
Response, Compensation, and Liability 
Act. Some of these documents may 
contain information claimed as CBI. 
SAIC is required by contract to protect 
confidential information. When SAIC’s 
need for the documents is completed, 
SAIC will return them to-EPA. 


Dated: July 27, 2006. 
Elizabeth Adams, 
Acting Director, Superfund Division, U.S. EPA 
Region IX. 
[FR Doc. E6—13286 Filed 8-11-06; 8:45 am] 
BILLING CODE 6560-50-P 
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ENVIRONMENTAL . 
AGENCY 


[FRL-8208—4] 


Tribal Strategy; Solid Waste Disposal 
Act, Subtitle |, as Amended by Title XV, 
Subtitle B of the sing: Policy Act of 
2005 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice of availability. 


SUMMARY: By this notice, the 
Environmental Protection Agency 
(EPA), Office of Underground Storage 
Tanks (OUST) is advising the public 
that on August 7, 2006, EPA issued a 
strategy for implementing the 
underground storage tank program in 
Indian Country (referred to as the tribal 
strategy) and made the strategy available 
on EPA’s Web site at: www.epa.gov/ 
oust/fedlaws/epact_05.htm#Final. EPA 
developed the tribal strategy to 
implement Section 1529 of the Energy 
Policy Act of 2005. 


DATES: On August 7, 2006, EPA issued 
and posted the tribal strategy on EPA’s 
Web site. EPA is notifying the public via 
this notice that the final tribal strategy 
is available as of August 14, 2006. 


ADDRESSES: EPA posted the final tribal 
strategy on our Web site at: 
www.epa.gov/oust/fedlaws/ 
epact_05.htm#Final. Paper copies are 
also available from the National Service 
Center for Environmental Publications 
(NSCEP), EPA’s publications 
distribution warehouse upon request. 
You may request copies from NSCEP by 
calling 1-800-490-9198; writing to U.S. 
EPA/NSCEP, Box 42419, Cincinnati, OH 


45242-0419; or faxing your request to 


NSCEP at 513-489-8695. Ask for: 
Strategy For An EPA/Tribal Partnership 
To Implement Section 1529 Of The 
Energy Policy Act Of 2005 (EPA-510-R-— 
06-005, August 2006). 

FOR FURTHER INFORMATION CONTACT: 
Joseph Vescio, EPA’s Office of 
Underground Storage Tanks, at 
vescio.joseph@epa.gov or (703) 603— 
0003. 


SUPPLEMENTARY INFORMATION: On August 
8, 2005, President Bush signed the 
Energy Policy Act of 2005. Title XV, 
Subtitle B of this act, entitled the 
Underground Storage Tank Compliance 
Act of 2005, contains amendments to 
Subtitle I of the Solid Waste Disposal 
Act. This is the first Federal legislative 
change for the underground storage tank 
(UST) program since its inception over 
20 years ago. This new law significantly 
affects Federal and state UST programs; 
requires major changes to the programs; 


and is aimed at reducing UST releases 


to our environment. 


Section 1529 of the Energy Policy Act 
requires that EPA, in coordination with 
Indian tribes, develop and implement a 
strategy for implementing the UST 
program in Indian Country. EPA worked 
closely with tribes to develop the tribal 
strategy. In June 2006, EPA released a 
draft of the tribal strategy for public 
comment. After considering comments, 
on August 7, 2006, EPA issued the tribal 
strategy. EPA will implement and use 
this strategy as a basis for its August 
2007 report to Congress, which is 
required by the Energy Policy Act. 

You may view the tribal strategy at: 
www.epa.gov/oust/fedlaws/ 
epact_05.htm#Final, which is EPA’s 
Web site. You may also obtain paper 
copies from NSCEP, EPA’s publications 
distribution warehouse. You may 
request copies from NSCEP by calling 
1-800—490-—9198; writing to U.S. EPA/ 
NSCEP, Box 42419, Cincinnati, OH 
45242-0419; or faxing your request to 
NSCEP at 513-489-8695. Ask for: 
Strategy For An EPA/Tribal Partnership 
To Implement Section 1529 Of The 
Energy Policy Act Of 2005 (EPA-510—R- 
06-005, August 2006). 


Dated: August 7, 2006. 
Susan Parker Bodine, 


Assistant Administrator, Office of Solid Waste 
and Emergency Response. 


[FR Doc. E6—13282 Filed 8-11-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-8208-5] 


Delivery Prohibition Grant Guidelines 
for States; Solid Waste Disposal Act, 
Subtitle i, as Amended by Title XV, 
Subtitle B of the Energy Policy Act of 
2005 


AGENCY: Environmental Protection 
Agency. | 
ACTION: Notice of availability. 


SUMMARY: By this notice, the 
Environmental Protection Agency 
(EPA), Office of Underground Storage 
Tanks (OUST) is advising the public 
that on August 7, 2006 EPA issued the 


delivery prohibition grant guidelines 


and made the guidelines available on 
EPA’s Web site at: www.epa.gov/oust/ 
fedlaws/epact_05.htm#Final. In this 
notice, EPA is publishing the delivery 
prohibition grant guidelines in their 
entirety. EPA developed the delivery 
prohibition grant guidelines as required 
by section 1527 of the Energy Policy Act 
of 2005. 


DATES: On August 7, 2006, EPA issued 
and posted the delivery prohibition 
grant guidelines EPA’s web site. EPA is 
notifying the public via this notice that 
the delivery prohibition grant guidelines 
are available as of August 14, 2006. 
ADDRESSES: EPA posted the delivery 
prohibition grant guidelines on our Web 
site at: www.epa.gov/oust/fedlaws/ 
epact_05.htm#Final. You may also 
obtain paper copies from the National 
Service Center for Environmental 
Publications (NSCEP), EPA’s 
publications distribution warehouse. 
You may request copies from NSCEP by 
calling 1-800-490-9198; writing to U.S. 
EPA/NSCEP, Box 42419, Cincinnati, OH 
45242-0419; or faxing your request to 
NSCEP at 513-489-8695. Ask for: Grant 
Guidelines To States For Implementing 
The Delivery Prohibition Provision Of 
The Energy Policy Act Of 2005 (EPA- 
510—R-06—003, August 2006). 
FOR FURTHER INFORMATION CONTACT: Tim 
Roberts, EPA’s Office of Underground 
Storage Tanks, at roberts.timothy- 
p@epa.gov or (703) 603-7144. 
SUPPLEMENTARY INFORMATION: On August 
8, 2005, President Bush signed the 
Energy Policy Act of 2005. Title XV, 
Subtitle B of this act, entitled the 
Underground Storage Tank Compliance 
Act of 2005, contains amendments to 
Subtitle I of the Solid Waste Disposal 
Act. This is the first Federal legislative 
change for the underground storage tank 
(UST) program since its inception over 
20 years ago. This new law significantly 
affects Federal and state UST programs; 
requires major changes to the programs; 
and is aimed at reducing UST releases 
to our environment. Among other 
things, the UST provisions of the Energy 
Policy Act require that states receiving 
funding under Subtitle I comply with 
certain requirements contained in the 
law. OUST worked, and is continuing to 
work, with its partners to develop grant 
guidelines that EPA regional tank 
programs will incorporate into states’ 
grant agreements. The guidelines will 
provide states that receive UST funds 
with specific requirements, based on the 
UST provisions of the Energy Policy 
Act, for their state UST programs. 
Section 1527, Subsection (a) of the 
Energy Policy Act requires that EPA 
develop and publish processes and 
procedures for a delivery prohibition 
program. EPA worked closely with 


’ states, tribes, other Federal agencies, 


tank owners and operators, UST 
equipment industry, and other 
stakeholders to develop draft delivery 
prohibition grant guidelines. In May 
2006, EPA released a draft of the 
delivery prohibition grant guidelines. 
After considering comments, on August 


3 
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7, 2006, EPA issued the delivery 
prohibition grant guidelines. EPA will 
incorporate these guidelines into grant 
agreements between EPA and states. 
States receiving funds from EPA for 
their UST programs must comply with 
the UST provisions of the Energy Policy 
Act and will be subject to action by EPA 
under 40 CFR 31.43 if they fail to 
comply with the guidelines. 


Grant Guidelines to States for 
Implementing the Delivery Prohibition 
Provision of the Energy Policy Act of 
2005 


U.S. Environmental Protection Agency; 
Office of Underground Storage Tanks; 
August 2006 


Contents 


Overview of the Delivery Prohibition Grant © 

Guidelines 

Why Is EPA Issuing These Guidelines? 

What Is In These Guidelines? 

When Do These Guidelines Take Effect? 

Requirements for Delivery Prohibition 

What Is Delivery Prohibition? : : 

What Underground Storage Tanks Do These 
Guidelines Apply To? 

What Definitions Are Used In These 
Guidelines? 

Who Is Responsible For Complying With 
Delivery Prohibition Requirements? 

Do These Guidelines Apply:To Underground 
Storage Tanks Or To Underground 
Storage Tank Facilities? 

How Does A State Implement These 
Guidelines? 

What Are The Criteria For Determining 
Which Underground Storage Tanks Are 
Ineligible For Delivery, Deposit, Or 
Acceptance? 

What Mechanisms May Be Used For 
Identifying Ineligible Underground 
Storage Tanks? 

What Must A State Do To Reclassify 
Ineligible Underground Storage Tanks As 
Eligible? 

What Are The Allowable Processes For 
Providing Adequate Notice To 
Underground Storage Tank Owners/ 
Operators And Product Deliverers? 

How May States Apply Delivery Prohibition 
In Rural And Remote Areas? 

What Do States Need To Report To EPA? 

What Enforcement Authority Must States 
Have For Delivery Prohibition? 

How Will States Demonstrate Compliance 
With These Guidelines? 

How Will EPA Enforce States’ Compliance 
With The Requirements In These 
Guidelines? 


For More Information About the Delivery 
Prohibition Grant Guidelines 


Background About The Energy Policy Act Of 
2005 


Overview of the Delivery Prohibition 
Grant Guidelines 


Why Is EPA Issuing These Guidelines? 


U.S. Environmental Protection 
Agency (EPA), in consultation with 
states, underground storage tank (UST) 
owners, and the product delivery 
industry, developed these grant 
guidelines to implement the delivery 
prohibition provision in Section 9012 of 
the Solid Waste Disposal Act (SWDA), 
enacted by the Underground Storage 
Tank Compliance Act, part of the 
Energy Policy Act of 2005 signed by 
President Bush on August 8, 2005. 

Subsection (a) of Section 1527 of the 
Energy Policy Act amends Subtitle I of 
the Solid Waste Disposal Act by adding 
Section 9012, which includes a delivery 
prohibition requirement for states 
receiving Federal funds under Subtitle I. 
Section 9012 requires EPA to develop 
and publish guidelines that describe the 


' processes and procedures for the 


delivery prohibition provision by | 
August 8, 2006. The guidelines must 
address the following five processes and 
procedures a state receiving Subtitle I 
funding (hereafter referred to as “‘state’’) 
must follow to implement delivery 
prohibition: 

e The criteria for determining 
ineligible underground storage tanks; 

e The mechanisms for identifying 
ineligible underground siorage tanks; 

e The process for reclassifying 
ineligible underground storage tanks as 
eligible; 

e The process(es) for providing 
adequate notice to underground storage 
tank owners/operators and product 
deliverers; and, 

e The process for determining the 
specified geographic areas subject to the 
rural and remote areas consideration. 

EPA’s Office of Underground Storage 
Tanks (OUST) is issuing these grant 
guidelines to establish the minimum 
requirements states receiving Subtitle I 
funding must meet in order to comply 
with the delivery prohibition provision 
of the Energy Policy Act of 2005. 


What Is In These Guidelines? 


These guidelines describe the 
minimum requirements a state’s 
delivery prohibition program must 
contain in order for a state to comply 
with statutory requirements for Subtitle 
I funding. These guidelines include 
definitions, criteria, examples, options, 
and requirements for states 
implementing the delivery prohibition 
provision. 


When Do These Guidelines Take Effect? 


A state receiving Subtitle I funding 
must implement the delivery 


prohibition requirements described in 
these guidelines by August 8, 2007. 
Requirements for Delivery Prohibition 
What Is Delivery Prohibition? 

Delivery prohibition is prohibiting the 
delivery, deposit, or acceptance of 
product to an underground storage tank 
that has been determined to be 
ineligible by EPA or a state 


implementing agency ' for such 
delivery, deposit, or acceptance. 


What Underground Storage Tanks Do 
These Guidelines Apply To? 


For purposes of this document, the 
term ‘‘underground storage tank’”’ means 
those tanks that satisfy the definition of 
underground storage tank in 40 CFR 
280.12, except for those tanks identified 
in 40 CFR 280.10(b) and 280.10(c) as 
excluded or deferred storage tanks. At a 
minimum, a state must apply these 
guidelines to petroleum underground 
storage tanks. EPA recognizes that many 
states have the authority to regulate 
underground storage tanks containing 
hazardous substances. States may 
choose to apply delivery prohibition to 
hazardous substance underground 
storage tanks in addition to petroleum 
underground storage tanks. 


What Definitions Are Used in These 
Guidelines? 


Many terms used in these guidelines 
are defined in 40 CFR 280.12. Unless 
otherwise noted, the definitions in 40 
CFR 280.12 also apply to the terms in 
these guidelines. For purposes of these 
guidelines, terms not defined in 40 CFR 
280.12 are defined as follows: 

Green Tag: A document, device, tag, 
or other item identifying an 
underground storage tank or 
underground storage tank facility as 
eligible to receive product. Such item is 
generally affixed to the fill pipe or 
otherwise conspicuously displayed at 
the underground storage tank facility. 

Product Deliverer: Any person 2 who 
delivers or deposits product into an 
underground storage tank. This term 
may include major oil companies, 
jobbers, petroleum transportation 
companies, or other product delivery 
entities. 

Red Tag: A tag, device, or mechanism 
on the tank’s fill pipes that clearly 
identifies an underground storage tank 


1 The term “state” does not exclude local 
government implementing agencies. 

2“Person” has the same definition used in 40 
CFR 280.12, which includes an individual, trust, 
firm, joint stock company, consortium, joint 
venture, commercial entity, United States 
Government, Federal agency, corporation, state, 
municipality, commission, political subdivision of 
a state, or any interstate body. 
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as ineligible for product delivery. The ». 
tag or device is easily visible to the 
product deliverer and clearly states and 
conveys that it is unlawful to deliver to, 
deposit into, or accept product into the 
ineligible underground storage tank. 
The tag, device, or mechanism is 
generally tamper resistant. 


Who Is Responsible for Complying With 
Delivery Prohibition Requirements? 


Underground storage tank owners/ 
operators and product deliverers are 
responsible for not delivering, 
depositing, or accepting product to an 
underground storage tank identified by 
EPA or a state as ineligible to receive 
product. 


Do These Guidelines Apply to 
Underground Storage Tanks or to 
Underground Storage Tank Facilities? 


States may choose to prohibit 
delivery, deposit, or acceptance of 
product to an individual underground 
storage tank or to every underground 
storage tank at a facility, . 


How Does a State Implement These - 
Guidelines? 


A state implements these guidelines 


y: 

e Having the authority to prohibit 
delivery, deposit, or acceptance of 
product to an underground storage tank 
for both equipment and operational 
violations; and 

e Developing processes and 
procedures for a delivery prohibition 
program that, at a minimum, meet the 
requirements in these guidelines. 

The state’s delivery prohibition 
program must meet these guidelines by 
August 8, 2007. The sections that follow 
discuss the five categories * of processes. 
and procedures required by the Energy 
Policy Act of 2005. States may choose 
to be more stringent than these 
minimum requirements. | 

The state must clearly. communicate 
to underground storage tank owners and 
operators and product deliverers the . 
state’s: 

¢ Criteria for determining which 


underground storage tanks are ineligible 


for delivery, deposit, or acceptance of 
product; 

e. Mechanism(s) for identifying 
ineligible underground storage tanks; 

e Process for reclassifying ineligible 
underground storage tanks as eligible for 
delivery, deposit, or acceptance of 
product; 

e Process(es) for providing adequate 
notice to underground storage tank ~ 
owners and operators and product 


3 Delineated in sections 9012(a)(2)(A)-(E) of the 
Solid Waste Disposal Act. 


ineligible for delivery, deposit, or 
acceptance of product; and 

e Delineation of a process for the 
application of delivery prohibition in 
rural and remote areas. EPA recognizes 
that states with existing delivery 
prohibition programs may already have 
communicated these requirements to 
tank owners and operators and product 
deliverers. 

States that have already 
communicated their requirements to 
tank owners and operators and product 
deliverers are not required to 
communicate their requirements any 
further. However, states must 
adequately communicate any changes to 
their existing 
program. 


What Are the Criteria for Determining 
Which Underground Storage Tanks Are 
Ineligible for Delivery, i or 
Acceptance? 


The state must develop criteria and 
timeframes for prohibiting the delivery, 
deposit, and acceptance of product, in 
accordance with the provisions below.* 
A state may authorize the delivery or 
deposit of product to an ineligible 
underground storage tank if such 
activity is necessary to test or calibrate 
the underground storage tank or 
dispenser system. 

A state must classify an underground 
storage tank as ineligible for delivery, 
deposit, or acceptance of product as. 
soon as:practicable after the state 
determines an underground storage tank 
meets one or more of the ere 
conditions: 

. Required spill prevention | 
equipment is not installed; » 

° Required overfill protection 
equipment is not installed; . 

e Required leak detection equipment 
is not installed; 

° Required corrosion protection 
equipment is not installed; > or 

e Other conditions a state deems 
appropriate. 

The time allowed for a state to 
identify an underground storage tank as 
ineligible for delivery,-deposit, or 
acceptance of product for one or more 
of the above conditions ‘is intended to 
accommodate various state delivery 


4For certain severe situations at an underground 
storage tank facility, such as the presence of an on- 
going release, a state should generally consider 
using other authorities granted to the state under 
applicable health and safety or'fire codes to 
immediately mitigate the risk instead of, or in 
addition to, a state’s delivery prohibition authority. 

5 A state is not required to but should generally 
prohibit the delivery, deposit, or acceptance of 
product for the failure to have corrosion protection 
equipment on a buried metal flexible connector. 


deliverers that-an underground storage 
. tank has been determined to 


prohibition procedures, not to provide 
additional time for underground storage 


tank owners or operators to return to 


compliance. Some states have the 
authority to prohibit delivery at the time 
of an inspection. 

A state retains the discretion to decide 
whether to identify an underground 
storage tank as ineligible to deliver, 
deposit, or accept product based on 
whether the prohibition is in the best 
interest of the public. In some cases, 
prohibition of delivery, deposit, or 
acceptance of product to an 
underground storage tank is not in the 
best interest of the public, even in the 
cases of significant and/or sustained 
noncompliance (e.g., certain emergency 
generator underground storage tanks). In 
other cases, states may choose to 
classify an underground storage tank as 
ineligible to receive product but then 
authorize delivery in emergency 
situations.® 

A state should also classify an 
underground storage tank as ineligible 
for delivery, deposit, or acceptance of 
product if the owner/operator of that 
tank has been issued a written warning | 
or citation (notice of violation or other 
form indicating a violation) under any 
of the following circumstances and the 
owner/operator has failed to take 
corrective action after a reasonable time 
frame that is determined by the state: 

e Failure to properly operate and/or 
maintain leak detection equipment; 

e Failure to properly operate and/or 
maintain spill, overfill, or corrosion 
protection equipment; 

e Failure to maintain financial 
responsibility; 

e Failure to protect a buried metal 
flexible connector from corrosion; or 

e Other conditions a state deems 
appropriate. 


What Mechanisms May Be Used for 
Identifying Ineligible Underground 
Storage Tanks? 


Tank owners and operators and 
product deliverers are responsible for 
ensuring that product is not delivered, 
deposited, or accepted into an 
underground storage tank identified as 
ineligible to receive product. Therefore, 
a state must use a clear, concise ~ 
mechanism or mechanisms for 
identifying ineligible underground 
storage tanks. The mechanism(s) a state 


6 For example, California provides authority to 
local implementing agencies to remove red tags 
from emergency generator tanks that-provide power 
supply in the event of a commercial power failure, 
store petroleum, and are used solely in connection 
with an emergency system, legally required standby 
system, or optional standby system, as defined in 
Articles 700, 701, and 702 of the National Electric 
Code of the National Fire Protection Association. 
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uses must adequately indicate to 
product deliverers and underground 
storage tank owners/operators that an 
underground storage tank is ineligible to 
receive product. For a state developing 
a mechanism or mechanisms to use to 
identify ineligible underground storage 
tanks, the state should consult with 
underground storage tank owners/ 
operators and product delivery 
industries. A state should also consider 
_ the ease of reclassifying an underground 
storage tank as eligible when choosing 
the method(s) for identifying ineligible 
‘underground storage tanks. 

Some examples of mechanisms for 
identifying ineligible underground 
storage tanks include: 

¢ Red tags attached to each fill pipe 
of the ineligible underground storage 
tank clearly identifying the tank as 
ineligible for delivery, deposit, or 
acceptance of product; 

e Green tags attached to each fill pipe 
of the eligible underground storage tank 
clearly identifying the tank as eligible 
for delivery, deposit, or acceptance of 
product; or, 

A certificate conspicuously 
displayed at the facility clearly 
identifying the underground storage 
tank(s) at the facility as eligible for 
delivery, deposit, or acceptance of 
product. 


What Must a State Do To Reclassify 
Ineligible Underground Storage Tanks 
as Eligible? 


A state must reclassify an ineligible 
underground storage tank as eligible to 
receive product as soon as practicable 
once the state determines that the 
underground storage tank has been 
returned to compliance. 

The state, after notification by the 
owner/operator that the violation(s) has/ 
have been corrected, must do the 
following as soon as practicable: 

e Confirm compliance. If any 
deficiencies that led to the delivery 
prohibition remain, the state must notify 
the owner/operator. 

e Return the underground storage 
tank to being eligible to receive 
product? if the violation(s) has/have 
been corrected and confirmed by the 
state. 

States that have used delivery 
prohibition programs in the past have 
been responsive to the fact that when an 
underground storage tank has been 


7 After a state implementing agency confirms 
compliance, the state may authorize another party 
to reclassify an underground storage tank as eligible 
for delivery, deposit, or acceptance of product. For 
example, upon confirming compliance the state 
may provide written authorization to an owner or 
operator to remove the red tag from the 
underground storage tank. 


classified as ineligible to receive 
product, it must be reciassified as 
eligible to receive product as soon as 
practicable once the owner/operator has 
corrected the violation(s). For example, 
many states ensure that underground 
storage tanks can be reclassified within 
five (5) business days and often 
reclassify within 24 hours of being 
notified of the correction(s). 


What Are the Allowable Processes for 
Providing Adequate Notice to 
Underground Storage Tank Owners/ 
Operators and Product Deliverers? 


When an underground storage tank is 
determined to be ineligible for delivery, 
deposit, or acceptance of product, the 
state must make a reasonable effort to 
notify tank owners and/or operators in 
writing (e.g., field notification, mail, e- 
mail, or fax) prior to prohibiting the 
delivery, deposit, or acceptance of 
product. If an owner or operator is not 
present at the facility at the time the 
underground storage tank is identified 
as ineligible, an employee ® at the 
facility at the time of identification (in 
lieu of the owner or operator) may be 
notified in writing prior to prohibiting 


delivery. 


In addition, a state must develop 
processes and procedures for notifying 
product deliverers when an 
underground storage tank is ineligible 
for delivery, deposit, or acceptance of 
product. The mechanism a state chooses 
for identifying eligible/ineligible 
underground storage tanks (e.g., green 
tags, red tags) may provide adequate 
notice to product deliverers. 


How May States Apply Delivery 
Prohibition in Rural and Remote Areas? 


A state may consider not treating an 
underground storage tank as ineligible 
for delivery, deposit, or acceptance of 
product if such treatment would 
jeopardize the availability of, or access 
to, motor fuel in any rural and remote 
areas. However, a state may only defer 
application of delivery prohibition for 
up to 180 days after determining an 
underground storage tank is ineligible 
for delivery, deposit, or acceptance of 
product. This limitation only applies in 
situations requiring prohibition of 
delivery, deposit, or acceptance of © 
product, as described in the section 
entitled, ‘“‘What Are The Criteria For 
Determining Which Underground 
Storage Tanks Are Ineligible For 
Delivery, Deposit, Or Acceptance?”’. 


§ A state should generally make every effort to 
provide the notification to the employee in charge 
of the facility at the time an undeground storage 
tank is identified as ineligible for delivery, deposit, 
or acceptance of product. 


What Do States Need To Report to EPA? 


Each state that receives Subtitle I 
funding must report to EPA as part of 
its quarterly or semi-annual 
performance report the number of 
underground storage tanks (or , 
underground storage tank facilities) 
identified as ineligible for delivery, 
deposit, or acceptance of product during 
the reporting period. 


What Enforcement Authority Must 
States Have for Delivery Prohibition? 


States must, at a minimum, have the 
authority to impose civil penalties 
against any person who delivers, 
deposits, or accepts product at an 
underground storage tank identified as 
being ineligible for such delivery, 
deposit, or acceptance. 


How Will States Demonstrate 
Compliance With These Guidelines? 


After August 8, 2007, the effective 
date of the delivery prohibition 
requirements, and before receiving 
future grant funding, states must 
provide one of the following to the 
appropriate EPA Regional office: 

e Fora state that has met the 
requirements for delivery prohibition, 
the state must submit a certification 
indicating that the state meets the 
requirements in the guidelines. 

e For a state that has not yet met the 
requirements for delivery prohibition, 
the state must provide a document that 
describes the state’s efforts to meet the 
requirements. This document must 
include: 

—A description of the state’s activities 
to date to meet the requirements in 
the guidelines; 

—A description of the state’s planned 
activities to meet the requirements; 
and 

—The date by which the state expects 
to meet the requirements. 


How Will EPA Enforce States’ 
Compliance With the Requirements in 
These Guidelines? 


As a matter of law, each state that 
receives funding under Subtitle I, which 
would include a Leaking Underground 
Storage Tank (LUST) Cooperative 
Agreement, must comply with the 
underground storage tank requirements 
of the Energy Policy Act. EPA 
anticipates State and Tribal Assistance 
Grants (STAG) funds will be available 
under the 2007 Appropriations Act for 
certain purposes authorized by the 
Energy Policy Act, and EPA will 
condition STAG grants with compliance 
with these guidelines. Absent a 
compelling reason to the contrary, EPA 
expects to address noncompliance with 
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these STAG grant conditions by ENVIRONMENTAL PROTECTION 
utilizing EPA’s grant enforcement AGENCY 


authorities under 40 CFR Part 31.43, as 


necessary and appropriate. 


EPA—HQ—OPPT-2006—0683; FRL-8068-8 


‘For More Information About the Certain New Chemicals; Receipt and 


Delivery Prohibition Grant Guidelines Status Information 
Visit the EPA Office of Underground AGENCY: Environmental Protection . 


Storage Tanks Web site at www.epa.gov/ 


oust or call 703—603—9900. 


Agency (EPA). 
ACTION: Notice. 


Background About the Energy Policy - SUMMARY: Section 5 of the Toxic 


Act Of 2005 


Substances Control Act (TSCA) requires 
any person who intends to manufacture 


On August 8, 2005, President Bush (defined by statute to include import) a 


signed the Energy Policy Act of 2005. new chemical (i.e., a chemical not on 
Title XV, Subtitle B of this act (entitled | the TSCA Inventory) to notify EPA and 
the Underground Storage Tank comply with the statutory provisions 


Compliance Act) contains amendments _ pertaining to the manufacture of new 
to Subtitle I of the Solid Waste Disposal Chemicals. Under sections 5(d)(2) and 
Act—the original legislation that-created 5(4)(3) of TSCA, EPA is required to 
the underground storage tank (UST) publish a notice of receipt ofa 
program. This new law significantly premanufacture notice (PMN) or an 
affects Federal and state'underground —_@PPlication for a test marketing 


storage tank programs, will require 
major changes to the programs, and is 
aimed at reducing underground storage 
tank releases to our environment. 


exemption (TME), and to publish 
periodic status reports on the chemicals 
under review and the receipt of notices 
of commencement to. manufacture those 
chemicals. This status report, which 


The underground storage tank covers the period from June 16, 2006 to 
provisions of the Energy Policy Act July 28, 2006, consists of the PMNs.and 
focus on preventing releases. Among TMEs, both pending or expired, and the 
other things, the Act expands eligible notices of commencement to 
uses of the Leaking Underground manufacture a new chemical that the 


Storage Tank (LUST) Trust Fund and Agency has received under TSCA 


includes provisions regarding 


section 5 during this time period. 


inspections, operator training, delivery | DATES: Comments identified by the 
prohibition, secondary containment and specific PMN number or TME number, 
financial responsibility, and cleanup of | must be received on or before 


releases that contain oxygenated fuel September 13, 2006. 

additives. ADDRESSES: Submit your comments, 
Some of these provisions require identified by docket identification (ID) 

implementation by August 2006; others 20. EPA-HQ-OPPT—2006-0683, by one 

will require implementation in of the following methods. 

subsequent years. To implement the e http://www.regulations.gov. Follow 


new law, EPA and states will work 


the on-line instructions for submitting 


closely with tribes, other Federal comments. 


agencies, tank owners and operators, 
and other stakeholders to bring about 


e Mail: Document Control Office 
(7407M), Office of Pollution Prevention 
and Toxics (OPPT), Environmental 


* the mandated changes affecting oe Protection Agency, 1200 Pennsylvania 
underground storage tank facilities. Ave., NW., Washington, DC 20460- 
To see the full text of this new 0001. 
legislation and for more information e Hand Delivery: OPPT Document 
about EPA’s work to implement the Control Office (DCO, EPA East Bldg., 


underground storage tank provisions of Rm. 6428, 1201 Constitution Ave., NW., 
the law, see: hitp://www.epa.gov/oust/_. Washington, DC. Attention: Docket ID 


fedlaws/nrg05_01.htm 


Dated: August 7, 2006. 
Susan Parker Bodine, 


number EPA—HQ—OPPT-—2006—0683. 
The DCO is open from 8 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. The telephone number for the 


Assistant Administrator, Office of Solid Waste DCO is (202) 564-8930. Such deliveries 


and Emergency Response. 


are only accepted during the Docket’s 


[FR Doc. E6-13283 Filed 8-11-06; 8:45am] —_ normal hours of operation, and special 
BILLING CODE 6560-50-P 


arrangements should be made for 

deliveries of boxed information. 
e Instructions: Direct your comments 

to docket ID number EPA—HQ—OPPT-— 


2006-0683. EPA’s policy is that all 
comments received will be included in 
the public docket without change and 
may be made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The regulations.gov website is an 
“anonymous access”’ systems, which 
means EPA will not know your identity 
or contact information unless you * 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through 
regulations.gov your e-mail address will 
be automatically captured and included 
as part of the comment that is placed in 
the public docket and made available on 
the Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. 

Docket: All documents in the docket 
are listed in the regulations.gov index. 
Although listed in the index, some 
information is not publicly available, 
i.e., CBI or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available electronically through 
regulations.gov or in hard copy at the 
OPPT Docket, EPA Docket Center (EPA/ 
DC), EPA West, Room B102, 1301 
Constitution Ave., NW., Washington, 
DC. The EPA Docket Center Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Public Reading Room is 
(202) 566-1744, and the telephone 
number for the OPPT Docket is (202) 
566-0280. 

FOR FURTHER INFORMATION CONTACT: 
Colby Lintner, Regulatory Coordinator, 
Environmental Assistance Division, 
Office of Pollution Prevention and 
Toxics (7408M), Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460— 
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0001; telephone number: (202) 554— 
1404; e-mail address: TSCA- 
Hotline@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 


A. Does this Action Apply to Me? 


- This action is directed to the public 
in general. As such, the Agency has not 
attempted to describe the specific 
entities that this action may apply to. 
Although others may be affected, this 
action applies directly to the submitter 
of the premanufacture notices addressed 
in the action. If you have any questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed under FOR FURTHER INFORMATION 
CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed CBI). In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 


accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for preparing your comments. 
When submitting comments, remember 
to: 

i. Identify the document by docket 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

ii. Follow directions - The agency may. 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 


-or section number. 


iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

v. If you estimate potential costs or 
burdens, explain how you arrived at the 
estimate. 

vi. Provide specific examples to 
illustrate your concerns, and suggested 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period 
deadline identified. 

II. Why is EPA Taking this Action? 

Section 5 of TSCA requires any 
person who intends to manufacture _ 
(defined by statute to include import) a 
new chemical (i.e., a chemical not on 
the TSCA Inventory to notify EPA and 
comply with the statutory provisions 
pertaining to the manufacture of new 


chemicals. Under sections 5(d)(2) and 
5(d)(3) of TSCA, EPA is required to 
publish a notice of receipt of a PMN or 
an application for a TME and to publish 
periodic status reports on the chemicals 
under review and the receipt of notices 
of commencement to manufacture those 
chemicals. This status report, which 
covers the period from June 16, 2006 to 
July 28, 2006, consists of the PMNs and 
TMEs, both pending or expired, and the 
notices of commencement to 
manufacture a new chemical that the 
Agency has received under TSCA 
section 5 during this time period. 


III. Receipt and Status Report for PMNs 


This status report identifies the PMNs 
and TMEs, both pending or expired, and 
the notices of commencement to 
manufacture a new chemical that the 
Agency has received under TSCA 
section 5 during this time period. If you 
are interested in information that is not 
included in the following tables, you 
may contact EPA as described in Unit II. 
to access additional non-CBI 
information that may be available. 


In Table I of this unit, EPA provides 
the following information (to the extent 
that such information is not claimed as 
CBI) on the PMNs received by EPA 
during this period: the EPA case number 
assigned to the PMN; the date the PMN 
was received by EPA; the projected end 
date for EPA’s review of the PMN; the 
submitting manufacturer; the potential 
uses identified by the manufacturer in 
the PMN; and the chemical identity. 
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Projected 
Notice 
End Date 


Manufacturer/Importer 


Use 


Chemical 


09/12/06 
09/16/06 | CBI 
09/17/06 CBI 
09/17/06 CBI 


09/23/06 


09/24/06 | CBI 


09/24/06 
09/25/06 
09/25/06 


09/20/06 | CBI 


PPG Aerospace PRC- 
desoto 


Oleon Americas, Inc. 


Huntsman Corporation 
PPG Industries, Inc. 


PPG Industries, Inc. 


space sealants 
(G) Destructive use 
sifier component 


sifier component 
(G) Industrial hydraulic fluid 


mer synthesis 
ing 
ing 


urethane 


(S) Reactive diluent/binder in aero- 


(G) Highly dispersive powdered emul- 


(G) Highly dispersive powdered emul- 


(S) Base resin for ultra violet light and 
electron beam curable formulations 


(S) Intermediate monomer for poly- 
(G) Component of an industrial coat- 
(G) Component of an industrial coat- 


(S) Adhesion promotor for poly- 


(G) Modified triethylene glycol dithiol 


(G) Brominated polyaromatic com- 
pound 

(G) Salts of modified tall-oil fatty acid 

amidoamines 

(G) Salts of modified tall-oil fatty acids 


(S) Fatty acids, Cs_10, tetraesters with 
bis[2,2-bis(hydroxymethyl)butyl] adi- 
pate 

(G) Organic acid, polymer with 1,6- 
hexanediol and  5-isocyanato-1- 
(isocyanatomethyl)-1,3,3- 
trimethylcyclohexane, 
ethyl acrylate-blocked | 

(S) 1,2-ethanediol, monocarbamate 


2-hydroxy- 


(G) Aspartic acid, N,N-(iminodi- 
alkanediyl)bis, tetraalkane ester 

(G) Aspartic acid, N,N,’-(iminodi- 
alkanediyl)bis, tetraalkane ester 

(G) _Isocyanate-terminated alkyl 
alkoxy silane 


P-06-0616 | 06/15/06 
P-06-0617 | 06/19/06 | | 
P-—06-0618 06/20/06 | 

 P-06-0619 | 06/20/06 | | 
P-06-0620 06/2606 | | | 

| 

P-06-0622 | 06/27/06 | | | | 
P-06-0625 | 06/23/06 | 
| 
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Case No. 


Received 
Date 


Projected 


Notice 


End Date 


Manufacturer/Importer 


Use 


Chemical 


P-06-0627 
P-06-0628 


P—06-0629 


P-06—-0630 
P-06-0631 


P-06-0632 
P-06-0633 
P—-06-0634 
P-—06-0635 


P—-06—-0636 


P-06—-0637 


P—-06-0638 


P—06-0639 


P—06-0640 


P-06-0641 
P-06—-0642 
P—-06-0643 
P-06-0644 
P—06-0645 


P—06—0646 


06/28/06 


06/28/06 
06/28/06 


07/03/06 
07/05/06 


07/05/06 


07/05/06 


07/06/06 
07/06/06 
07/06/06 
07/07/06 
07/07/06 


07/07/06 


07/07/06 
07/07/06 
07/07/06 
07/07/06 
07/10/06 


07/10/06 
07/10/06 


09/25/06 


09/25/06 
09/25/06 


09/26/06 
09/26/06 
09/25/06 
09/27/06 


09/27/06 
09/27/06 


09/30/06 
| 09/30/06 


09/30/06 
10/02/06 


10/02/06 


10/02/06 


10/03/06 
10/03/06 
10/03/06 
10/04/06 
10/04/06 


10/04/06 


10/04/06 
10/04/06 
10/04/06 
10/04/06 
10/07/06 


10/07/06 
10/07/06 


Forbo adhesives, LLC 
Hi-tech Color, Inc. 


Cytec Surface Special- 
ties Inc. 


CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 


CBI 
CBI 


Alberdingk Boley Inc. 


CBI 


Para-chem, Inc./ 
Standard Division 
Para-Chem, Inc./ 
Standard Division 
Para-Chem, Inc./ 
. Standard Division 
Boulder Scientific 
Company 
International Flavors 
and Fragrances, Inc. 


CBI 


CBI 
CBI 
CBI 
CBI 
CBI 


CBI 
CBI 


(G) Hot melt adhesive 


(G) Additive in waterbase inks 
(S) Ultra violet/electron beam binder 
resin for coatings 


(G) Coating component 

(G) Coating component 

(G) Open non-dispersive (resin) 

(G) Processing aid for vegetable oil 


refining 
(G) Antioxidant 


“| (G) Antioxidant 


(S) Ingredient in fragrance compound 
(S) Curing agent for epoxy coating 
systems 


(S) Aromatic polyester used as a 
component in photoresist manufac- 
ture 

(S) Crosslinked polyester used as a 
component in photoresist manufac- 
ture. 

(G) Industrial coatings 


(G) Masking aid 


(G) Binder 
(G) Binder 
(G) Binder 
(S) Chemical intermediate 


(S) Raw material for use in fra- 
grances for soaps, detergents, 


cleaners and other household prod-. 


ucts 
(G) Industrial coatings binder 


(G) Colorant 
(G) Colorant 
(G) Colorant 
(G) Colorant 
(G) Paint additive 


(G) Paint additive 
(G) Paint additive 


(G) lsocyanate functional polyester 
urethane polymer 

(G) Styrene acryl polymer 

(G) Alkyl diisocyanate, homopolymer, 
Substituted ailkenoic acid and 
heteromonocyclic homopolymer 
and substituted polyethylene glycol 

(G) Polymer of styrene, alkyl 
methacrylates, and _ substituted 
methacrylates 

(G) Mixed metal oxide complex 

(G) Aromatic thermoplastic poly- 
urethane 

(S) Phospholipase c 


(G) Nes 1: Substituted phenol 

(G) Nes 2: Substituted phenol 

(S) 6,10-dodecadien-1-ol, 
trimethyl- 

(G) Polymer of unsaturated fatty acids 
with phenylaikylene polyamine, 


3,7,11- 


epoxy resin and __ polyether 
polyamine 

(G) Aromatic polyester 

(G) Crosslinked cyclic polyester 


(G) Castor oil, dehydrated polymer 
with adipic acid, ethylenediamine, 
1,6-hexanediol, 3-hydroxy-2- 
(hydroxymethyl)-2-methylpropanoic 
acid, 1,1’-methylenebis[4- 
isocyanatocyclohexane], neopentyl 
glycol and _ polyethylene glycol 
mono[2,2-bis(hydroxyalkyl)alkyl] 
ether, compound with triethylamine 

(G) Isocyanate terminated adduct of 
polymeric isocyanate with an amine 
silane 

(G) Acrylate, polymers with poly(vinyl 
alcohol) 

(G) Acrylate, polymers with poly(vinyl 
alcohol) 

(G) Acrylate, polymers with poly(vinyl 
alcohol) 


(S) Magnesium, 
bromo(pentafluorophenyl)- 
(S) 3-decen-5-one, 4-methyl-, (3e)- 


(G) Fatty acids, alkyl- Unsaturated, 
dimers, reaction products with 
bisphenol a-bisphenol a 

ether. polymer 
polyethylenepolyamines 

(G) Sulfonated azo-naphthalene de- 
rivative, salt 

(G) Sulfonated azo-naphthalene de- 
rivative, salt 

(G) Sulfonated azo-naphthalene de- 
rivative, salt 

(G) Sulfonated azo-naphthalene de- 
rivative, salt 

(G) Acrylic polymer 

(G) Acrylic polymer 

(G) Acrylic polymer 


06/29/06 | 
06/28/06 | 
06/30/06 | 
06/30/06 | 
0620/06 | 
07/03/06 | 
07/03/06 | 
| 
| 
| 
| 
| | 
P-06-0647 
P-06-0648 
P-06-0649 
P-06-0650 | 
P-06-0651 
P-06-0652 
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Projected 
Case No neues Notice Manufacturer/Importer Use Chemical 
End Date : 
P-06-0654 | 07/10/06 10/07/06 | CBI (G) Paint additive (G) Acrylic polymer 
P-06-0655 | 07/11/06 10/08/06 | CBI (G) Synthetic lubricant base stock (G) Polyol esters 
P-—06-0656 | 07/11/06 10/08/06 | CBI (G) Synthetic lubricant base stock (G) Polyol esters 
P-06-0657 | 07/11/06 10/08/06 {| CBI (S) Coatings application (G) Alkyl acetoacetate resin 
P-06-0658 | 07/12/06 10/09/06 | Cytec Surface Special- | (S) Flame retardant additive for sur- | (G) Phosphine oxide ester 
ties Inc. face coatings 
P-06-0659 | 07/13/06 10/10/06 | Dow Agrosciences (S) Intermediate (G) Macrocyclic lactone derivative salt 
P-06-0660 | 07/13/06 10/10/06 | Dow Agrosciences (S) Intermediate (G) Macrocyclic lactone derivative 
P-06-0661 07/13/06 10/10/06 | CBI (G) Industrial adhesive primer compo- | (G) Naphthalenesulfonic acid salt, 
nent for open, non-dispersive use polymer with resorcinol, formalde- 
hyde and phenol 
P-06-0662 | 07/14/06 10/11/06 | CBI (G) Open non-dispersive (poly- | (G) Polyester polyurethane 
urethane lacquer) 
P-06-0663 | 07/14/06 10/11/06 | CBI (G) Open non-dispersive (coating) (G) Aliphatic polyester - polyurethane 
P-06-0664 | 07/14/06 10/11/06 | CBi (G) Open air non-dispersive use (G) Polyester/urethane _ acrylate 
oligomer 
P-06-0665 | 07/14/06 10/11/06 | PPG Industries, Inc. (G) Component of an industrial coat- | (G) Alkenedioic acid, dialkyl ester, re- 
ing : action products with 
polyaminocarbomonocycle and 
3 alkenoic acid alkyl ester 
P-06-0666 | 07/14/06 10/11/06 | PPG Industries, Inc. (G) Component of an industrial coat- | (G) Alkenedioic acid, dialkyl ester, re- 
/ ing action products with 
polyaminocarbomonocycle and 
alkenoic acid alkyl ester 
P-—06-0667 | 07/14/06 10/11/06 | PPG Industries, Inc. (G) Component of an industrial coat- | (G) Alkenedioic acid, dialkyl! ester, re- 
ing action products with 
polyaminocarbomonocycle and 
; ~alkenoic acid alkyl ester 
P-06-0668 | 07/14/06 10/11/06 | PG Industries, Inc. (G) Component of an industrial coat- | (G) Alkenedioic acid, dialkyl ester,. re- 
ing action products with 
polyaminocarbomonocycle and 
alkenoic acid alkyl ester 
P-06-0669 | 07/14/06 10/11/06 | PPG Industries, Inc. (G) Component of an industrial coat- | (G) Alkenedioic. acid, dialkyl ester, re- 
ing action products with 
polyaminocarbomonocycle and 
; alkenoic acid alkyl ester 
P-06-0670 | 07/14/06 10/11/06 | PPG Industries, Inc. (G) Component of an industrial coat- | (G) Alkenedioic acid, dialkyl ester, re- 
ing action products with 
polyaminocarbomonocycle and 
alkenoic acid alkyl ester 
P-06-0671 | 07/14/06 10/11/06 | CBI (G) Spacer in electronic parts (S) 2-propenoic acid, 1,6-hexanediyl 
ester, polymers with 2-hydroxyethyl 
acrylate-blocked hydroxy-termi- 
nated polybutadiene-2,4-tdi polymer 
P-06-0672 | 07/14/06 10/11/06 | CBI (G) Spacer in electronic parts (S) Poly(oxy-1,4-butanediyl), .alpha.- 
(1-0xo-2-propenyl)-.omega.-[(1-oxo- 
2-propenyl)oxy]-, polymer with 
diethenylbenzene and 
ethenylethylbenzene 
P-06-0673 | 07/17/06 10/14/06 | CBI (G) Open non-dispersive uses (G) Silylated polymer 
P-06-0674 | 07/19/06 10/16/06 | CBI (G) Polymer used to improve scratch | (G) Alkene acrylate copolymer 
resistance of thermoplastics open/ 
: non-dispersive use 
P-06-0675 | 07/20/06 10/17/06 | CBI (S) Hotmelt adhesive for textile/ | (G) Aliphatic dicarboxylic acid poly- 
clothes applications mer with alkanediamine and lactam 
_ P-06-0676 | 07/20/06 10/17/06 | Sasol North America (S) Mineral processing (flotation aid) - | (S) Alcohols, C233, manufacture. of, 
Inc. substitute for diesel; oil recovery by products from, overheads 
(drilling and field fluids) - substitute 
for diesel 
P-06-0677 | 07/21/06 10/18/06 | Dupont Company (G) Film resin (G) Ethylene interpolymer 
P-06-0678 | 07/21/06 10/18/06 | Zeon Chemicals L.P. (S) Automotive seals and gaskets (G) Acrylate copolymer 3 
P-06-0679 | 07/21/06 10/18/06 | CBI (G) Ink additive (G) 1,3-benzenedisulfonic acid, 4-[[3- 
methyl-1-(3- 
sulfobenzoy- 
l)heteropolycycleljamino}-, 
; triammonium salt 
P-06-0680 | 07/21/06 10/18/06. | CBI (G) Printing ink additive (G) Polyurethane polymer 
P-06-0681 | 07/24/06 10/21/06. | CBI (G) An open non-dispersive use (G) Bisphenol a type epoxy resin 


46478 

| 

| 

| 

| 

| 

| 
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Case No. 


Received 
Date 


Projected 
Notice 
End Date 


Manufacturer/Importer 


Use 


Chemical 


P—-06—0682 
P—06—0683 
P-06-0684 
P-06-0685 


P—06—-0686 


P-—06—0687 


P—06-0688 


P—06—0689 


P—06-0690 


P-06-0691 
P—06-0692 


P-06-0693 


07/18/06 


07/25/06 
07/25/06 
07/25/06 


07/25/06 


07/25/06 


07/25/06 


07/25/06 


07/25/06 


07/26/06 
07/26/06 


07/26/06 


40/15/06 
10/22/06 
10/22/06 
10/22/06 


10/22/06 


10/22/06 


10/22/06 


10/22/06 


10/22/06 


10/23/06 
10/23/06 


10/23/06 


CBI 
Henkel 
Henkel 


Henkel 


Henkel 


Henkel 


J.H.Calo Company 


Huntsman Inter- 
national, LLC 


CBI 


CBI 
CBI 


CBI 


(G) Destructive use 
(S) Hot melt and molding adhesives 
(S) Hot melt and molding adhesives 


(S) Hot meit and molding adhesives 
(S) Hot melt and molding adhesives 
(S) Hot melt and molding adhesives 


(S) Polyester resin for 2 component 
polyurethane systems 


(S) Exhaust dyeing of cellulosic fabric 


(G) non-dispersive thermo- 
plastic resin 

(G) Chemical intermediate 

(G) Chemical intermediate 


(G) Crude oil production chemical 


(G) Surface modified magnesium hy- 
droxide 

(S) Dodecanedioic acid, polymer with 
1,6-hexanediamine and piperazine 

(S) Decanedioic acid, polymer with 
1,6-hexanediamine and piperazine 

(S) Fatty acids, C,,-unsaturated, 
dimers, hydrogenated, polymers 
with ethylenediamine, 
hexamethylenediamine and 
tetradecanedioic acid 

(S) Fatty acids, Cjs-unsaturated, 
dimers, hydrogenated, polymers 
with ethylenediamine, piperazine, 
polypropylene glycol diamine and 
sebacic acid 

(S) Fatty acids, Cj)s-unsaturated, 
dimers, polymers with adipic acid, 
hexamethylenediamine, poly- 
propylene glycol diamine and tall-oil 
fatty acids 

(S) Hexanedioic acid, polymer with 
2,2-dimethyl-1,3-propanediol, 1,4- 
cyclohexanedimethanol, hexahydro- 
1,3-isobenzofurandione and 1,2- 
propanediol 

(G) Alkyl amino substituted triazine 
amino substituted benzenesulfonic 
acid reaction product with 
naphthalenesulfonato azo  sub- 
stituted phenyl azo substituted 
benzenedisulfonic acid cooper com- 
pound 

(G) Diphenyimethane isocyanate pol- 
yester elastomer 

(G) Derivatized triglycerides 

(G) Derivatized hydroxylated 

_ triglycerides ; 

(G) Alkyl dimethyl betaine 


In Table II of this unit, EPA provides that such information is not claimed as 


the following information (to the extent 


CBJ) on the TME. received: 


|. 1 TEST MARKETING EXEMPTION NOTICE. RECEIVED FROM: 06/16/06 TO 07/28/06 


Projected 
Case No. rae Notice | Manufacturer/Importer Use Chemical 
End Date 
T-06-0008 | 07/12/06 08/25/06 | Cytec Surface Special- | (S) Flame retardant additive for sur- | (G) Phosphine oxide ester 


ties Inc. 


face coatings 


In Table III of this unit, EPA provides CBI) on the Notices of Commencement 
the following information (to the extent 


that such information is not claimed as ; 


Ill. 57 NOTICES OF COMMENCEMENT FROM: 06/16/06 TO 07/28/06 


to manufacture received: 


Commencement ‘ 
Case No. Received Date Notice End Date Chemical 
P-—01-0694 07/14/06 07/10/06 (G) Bis(substituted)-1,3-benzenediamine 
P-—01-—0855 07/18/06 07/05/06 (G) Substituted vinylether, ethoxylated, propoxylated 
P-01-—0866 06/28/06 06/14/06 (G) Ethylene amine aromatic epoxide adduct 
P-02-1049 07/10/06 06/21/06 (G) Saturated and unsaturated fatty acids, esters with a polyalcohol 


| 

| | | 

| | | 
| 

| 

| 

| 
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Received Date 


Commencement 
Notice End Date 


Chemical 


07/03/06 
07/25/06 
07/25/06 
07/25/06 
04/26/06 
07/11/06 
06/22/06 
07/24/06 
07/10/06 


07/21/06 
06/23/06 
07/03/06 
07/05/06 


07/05/06 


06/21/06 


07/07/06 
07/24/06 
07/11/06 


07/18/06 


07/26/06 
07/10/06 
07/10/06 
07/18/06 


07/11/06 


07/19/06 
06/20/06 
07/20/06 


07/05/06 
07/14/06 
07/13/06 
06/22/06 


06/21/06 
07/05/06 
06/28/06 


07/10/06 
07/05/06 
07/18/06 
07/07/06 
07/19/06 


07/25/06 
07/10/06 
07/05/06 
07/07/06 
06/28/06 


07/13/06 
07/25/06 
07/18/06 
07/18/06 
06/29/06 


07/24/06 
07/24/06 
07/10/06 
07/05/06 


05/26/06 
07/17/06 
07/20/06 
07/01/06 
04/08/06 
06/21/06 
05/24/06 
07/12/06 
07/05/06 


07/14/06 
06/07/06 
06/23/06 
06/07/06 


06/21/06 
06/15/06 
06/15/06 
06/19/06 
06/16/06 


07/08/06 


07/12/06 
06/14/06 
06/15/06 
07/12/06 


06/23/06 


06/20/06 
06/04/06 
06/26/06 


05/22/06 
06/30/06 
07/06/06 
05/16/06 


06/06/06 
06/14/06 
06/09/06 


06/28/06 
06/15/06 
07/11/06 
06/20/06 
06/30/06 


07/14/06 
06/27/06 
06/24/06 
05/31/06 
06/23/06 


06/26/06 
06/26/06 
06/29/06 
06/29/06 
06/25/06 


07/06/06 
07/17/06 
07/05/95 
06/29/06 


(G) Amine functional epoxy curing agent 

(S) 2,4-nonanedione, 3-methyl- 

(S) 3-hexene, 1,1’,1”-[ethylidynetris(oxy)]tris-, (3z, 

(G) Substituted butyl ethyl magnesium 

(G) Multifunctional polycarbodiimide 

(G) Alkoxysilane modified silica 

(G) Hdi biuret, hydroxyethyl methacrylate prepolymer 

(G) Quaternary amino modified silicone-polyether copolymer 

(G) Reaction product of alkylcarboxylic acid, substituted alkenyl amine with aro- 
matic anhydride acetate salts 

(G) Polycarbodiimide 

(G) Acrylic polymer 

(G) Reaction products with polyoxypropylenediamine and alkyl ketone 

(G) Cyclohexane, 5-isocyanato-1-(isocyanatomethyl)-1,3,3-trimethyl-, polymers 
with hydroxy-terminated saturated hydrocarbon chain, 2-hydroxyethyl acry- 
late-blocked 

(G) Thermochemical mechanical processed maize germ 

(G) Siloxane coated alumina nanoparticles 

(G) lsocyanate prepolymer 

(G) Halogenated N,N,N-trialkyl-alkylamminium, N-aminocarbonylalkenyl 

(G) Quino[2,3-bjacridine-7,14-dione,  5,12-dihydro-2,9-dimethyl-,  4-{[2- 
(sulfooxy)ethyl]substituted]pheny! derivates, sodium salts 

(G) Butanamide, 2-[(2-methoxy-4-nitrophenyl)azo]-n- 
,4-[[2-(sulfooxy)ethyi]substituted]pheny! derivates, sodium salts. 

(G) Substituted benzenediamine 

(S) Tall-oil pitch, sapond., neutralized, sterol-low, ammonium salts 

(S) Tall-oil pitch, sapond., neutralized, sterol-low, sodium salts 

(G) Butanamide, 2-[(2-methoxy-4-nitrophenyl)azo]-n-(2-methoxyphenyl)-3-oxo-, 
4-((17-substituted-3,6,9, 12, 
derivates 

(G) 5,12-dihydro-2,9-dimethyl-, 4-[(17-sub- 
derivates 

(G) Polyurethane derivative 

(G) Salt of amine with aromatic acid 

(G) Dimethylterephthalate, polymer with mixed glycols, ester with a = 
ethylene glycol ether 

(G) Acrylic solution polymer 

(G) Halogenated aromatic anhydride copolymer 

(G) Isocyanate functional polyester polyether urethane polymer 

(G) Substituted polycyclic-acid, 
-heterocycle)amino-sulfophenyl)azo)-hydroxy-alkyl-substituted-, sodium salt 

(G) Substituted aniiine 

(G) Modified ketone resin, sodium salt 

(G) Naphthalenesulfonic acid azo substituted naphthyl amino substituted tri- 
azine amino phenyl sulfonyl alkyl salt compound 

(S) Fatty acids, soya, esters with polyethylene glycol mono-me ether 

(G) Aqueous polyurethane dispersion 

(G) Polyester urethane 

(G) Polyester urethane 

(S) 1,3-benzenedicarboxylic acid, polymer with 2,2-dimethyl-1,3-propanediol, 
1,2-ethanediol, 2,5-furandione and 1 -2-propanediol, phenylmethy! ester 

(G) Polyoxyalkylene siloxane 

(G) Aluminum trihydrate surface treated 

(G) Fatty acid glycol ester 

(G) Silicone polyether modified polyester polyurethane. 

(G) Naphthalenesulfonic acid azo substituted naphthalenesulfonic acid amino 
substituted triazine amino phenyl sulfonyl compound 

(G) Condensation polymerized silane functionalized aliphatic amine 

(G) Polyoxyalkylene ether 

(S) Phosphonic acid, octyl-, monosodium salt 

(S) Phosphonic acid, octyl-, disodium salt 

(G) Sulfonyl phenyl amino substituted triazine naphthalenesulfonic acid azo 
phenyl hydroxyl naphthalene hydroxyl azo naphthaleneeutionic acid chro- 
mium compound 

(G) 1,1-diacidsubstituted -2 -(4-aminopheny!) ethanol, monosodium salt 

(G) Maleimide alkyl carboxylic acid 

(G) Polyesteramide resin 

(G) Polyamine adducts 


46480 
P-03-0546 
P-04-0540 
P-04—0541 
P-04—0585 
P-04-0640 
P-04—0830 
P-04—0834 
P-04-0882 
P-05-0116 
P-05-0358 
P-05-0416 
P-05-0483 
P-05-0496 
P-05-0500 
P-05-0687 
P-05-0706 
P-05-0707 
P-05-0724 
P-05-0725 
P-05-0792 
P-05-0814 
P-05-0816 
P-06-0004 
P-06-0007 
P-06-0012 
P-06-0077 
P-06-0078 
P-06-0101 
P-06-0165 
P-06-0177 
P-06-0185 
P-06-0230 
P-06-0246 
P-06-0260 
P-06-0273 
P-06-0306 
P-06-0307 
P-06-0308 
P-06-0309 
P-06-0314 | 
P-06-0316 | | 
P-06-0329 
P-06-0331 
P-06-0335 
P-06-0338 
P-06-0350 
P-06-0377 
P-06-0378 
P-06-0381 | 
if 
P-06-0387 
P-06-0441 
P-94-2125 
P-99-1253 
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List of Subjects 


Environmental protection, Chemicals, 
Premanufacturer notices. 

Dated: August 7, 2006. 
Darry] S. Ballard, 
Acting Director, Information Management 
Division, Office of Pollution Prevention and 
Toxics. 
[FR Doc. E6—13285 Filed 8-11-06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-8209-4] 


Clean Water Act Section 303(d): 
Availability of List Decisions 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of Availability. 


. SUMMARY: This action announces the 


availability of and requests public _ 
comment on EPA decisions identifying © 
water quality limited segments and 
associated pollutants in Massachusetts 
to be listed pursuant to Clean Water Act 
section 303(d)(2). Section 303(d)(2) 
requires that states submit and EPA 
approve or disapprove lists of waters for 
which existing technology-based 
pollution controls are not stringent 
enough to attain or maintain state water 
quality standards and for which total 
maximum daily loads (TMDLs) must be 
prepared. 

On June 21, 2006, EPA partially 
approved and partially disapproved 
Massachusetts’ 2004 submittal. 
Specifically, EPA approved 
Massachusetts’ listing of 734 water body 
segments, associated pollutants and 
priority rankings. EPA disapproved 
Massachusetts’ decision not to list 
ninety (90) water quality limited 
segments impaired for mercury. EPA 
identified these additional water body 
segments, pollutants, and priority 
rankings for inclusion on the 2004 
section 303(d) list. 

EPA is providing the public the 
opportunity to review its decision to 
add waters and pollutants to _ 
Massachusetts’ 2004 section 303(d) list, 
as required by EPA’s Public 
Participation regulations. EPA will 
consider public comments in reaching 
its final decision on the additional water 
bodies and pollutants identified for 
inclusion on Massachusetts’ final list. 
DATES: Comments must be submitted to 
EPA on or before September 13, 2006. 
ADDRESSES: Comments on the proposed 
decisions should be sent to Michael — 
Hill, U.S. Environmental Protection 
Agency, EPA New England Regional 


he 


Office, One Congress Street, Suite 1100 


(CWQ), Boston, MA 02114-2023, 
telephone (617) 918-1398, e-mail 
address hill.michael@epa.gov. Oral 
comments will not be considered. 


FOR FURTHER INFORMATION CONTACT: 
Michael Hill at (617) 918-1398 or 
hill.michael@epa.gov. Copies of the 
proposed decisions explaining EPA’s 
rationale for its partial approval and 
partial disapproval of Massachusetts’ 


_submittal can be obtained from the EPA 


Web site at http://www.epa.gov/ne/eco/ 
tmdl/impairedh2o.html or by writing or 
calling Mr. Hill at the above address. 
Underlying documentation comprising 
the record for these decisions is 


available for public inspection at the 


above address. 


SUPPLEMENTARY INFORMATION: Section 
303(d) of the Clean Water Act (CWA) | 
requires that each state identify those | 
waters for which existing technology- 
based pollution controls are not 
stringent enough to attain or maintain 
state water quality standards. For those 
waters, states are required to establish 
TMDLs according to a priority ranking. 
EPA’s Water Quality Planning and 
Management regulations include 
requirements implementing section . 
303(d) of the CWA (40 CFR 130.7). The 
regulations require states to identify 
every two years water quality limited 
waters still requiring TMDLs. The lists 
of waters still needing TMDLs must also 
include priority rankings.and must 


. identify the waters targeted for TMDL 


development during the next two years 
(40 CFR 130.7(d)).- 


Consistent with EPA’s regulations, 


_ Massachusetts submitted to EPA its 


final listing decisions under section 
303(d)(2) on April 19, 2005. On June 21, 
2006, EPA approved Massachusetts’ 
listing of 734 water body segments and 
associated priority rankings. EPA 
disapproved Massachusetts’ decision 
not to include 90 water bodies impaired 
for mercury. EPA identified these 
additional waters and pollutants along 
with priority rankings for inclusion on 
the 2004 section 303(d) list. EPA solicits 
public comment on its decision to 
include the 90 lakes and ponds 
impaired for mercury on Massachusetts’ 


. 2004 section 303(d) list. | 


Dated: July 24, 2006. 
Kenneth Moraff, 
Deputy Director, Office of Ecosystem 
Protection, New England Regional Office. 
[FR Doc. E6—13284 Filed 8-11-06; 8:45 am] 


BILLING CODE 6560-50-P 


FARM CREDIT ADMINISTRATION 


[BM-13-JUL-06-03] 


Equal Employment Opportunity 


Programs and Diversity : 


AGENCY: Farm Credit Administration. 
ACTION: Policy statement. 


SUMMARY: The Farm Credit 
Administration (FCA or Agency), 
through the FCA Board (Board), has 
updated and reaffirmed at its regular 
July Board meeting a policy statement 
on equal employment opportunity and 
diversity. The policy statement provides 
guidance to management and staff on 
addressing affirmative employment and 
diversity, workplace harassment, the 
disabled veterans affirmative action 
program, and the delineation of 


- responsibilities for implementing the 


Agency’s equal employment 

opportunity and diversity programs. 
Effective Date: July 13, 2006. 

FOR FURTHER INFORMATION CONTACT: 

Eric Howard, Equal Employment 
Opportunity Director, Farm Credit 
Administration, McLean, Virginia 
22102-5090, (703) 883-4481, TTY 
(703) 883-4056, 

or 

Jennifer Cohn, Senior Attorney, Office 

of General Counsel, Farm Credit 

Administration, McLean, Virginia 

22102-5090, (703) 883-4020, TTY (703) 

SUPPLEMENTARY INFORMATION: The text of 

the Board’s policy statement on equal 

employment opportunity programs and 

diversity is set forth below in its 

entirety. 


Policy Statement on Equal Employment 
Opportunity Programs and Diversity 


FCA-PS-62 


Effective Date: July 13, 2006. 

Effect on Previous Action: Updates 
FCA-—PS-—62 [BM-—12—SEP-—02-02] 9—12- 
02. 

Sources of Authority: Title VII of the 
Civil Rights Act of 1964, as amended (42 
U.S.C. 2000¢e et seq.); Age 
Discrimination in Employment Act (29 
U.S.C. 621 et-seq.); Rehabilitation Act of 
1973, as amended (29 U.S.C. 721 et 
seq.); Equal Pay Act of 1974 (29 U.S.C. 
206(d)); Civil Service Reform Act of 
1978 (5 U.S.C. 3112); Notification and 
Federal Employee Antidiscrimination 
and Retaliation Act of 2002 (No Fear 
Act) (5 U.S.C. 2301); section 5.9 of the 
Farm Credit Act of 1971, as amended 
(12 U.S.C. 2243); Executive Order 11478 
(Equal Employment Opportunity in the 
Federal Government), as amended by 
Executive Orders 13087 and 13152 to 
include prohibitions on discrimination 


: 
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based on sexual orientation and status 
as a parent; Executive Order 13145 
(prohibits discrimination in Federal 
employment based on genetic 
information); Executive Order 13166 
(Improving Access to Services for 
Persons with Limited English 
Proficiency); 29 CFR part 1614; Equal 
Employment Opportunity Commission 
Management Directives. 


Purpose 

The Farm Credit Administration (FCA 
or Agency) Board reaffirms its 
commitment to Equal Employment - 
Opportunity (EEO) and Diversity 
(EEOD) and its belief that all FCA 
employees should be treated with 
dignity and respect. The Board also 
provides guidance to Agency 
management and staff for deciding and 
taking action in these critical areas. 


Importance 


Unquestionably, the employees who 
comprise the FCA are its most important 
resource. The Board fully recognizes 
that the Agency draws its strength from 
the dedication, experience, and 
diversity of its employees. The Board is 
firmly committed to taking whatever 
steps are needed to protect the rights of 
its staff and to carrying out programs 
that foster the development of each 
employee’s potential. We believe an 
investment in efforts that strongly 
promote EEOD will prevent the conflict 
and the high costs of correction for 
taking no, or inadequate, action in these 
areas. 


The Farm Credit Administration (FCA) 
Board Adopts the Following Policy 
Statement: 


It is the policy of the FCA to prohibit 
discrimination in Agency policies, 
program practices, and operations. 
Employees, applicants for employment, 
and members of the public who seek to 
take part in FCA programs, activities, 
and services will be treated fairly. FCA, 
under the appropriate laws and 
regulations, will: 

e Ensure equal employment 
opportunity based on merit and 
qualification, without discrimination 
because of race, color, religion, sex, age, 
national origin, disability, sexual 
orientation, status as a parent, genetic 
information, or participation in 
discrimination or harassment complaint 
proceedi ngs: 

e Provide for the prompt and fair 
consideration of complaints of 
discrimination; 

° Make reasonable accommodations 
for qualified applicants for employment 
and employees with physical or mental 
disabilities under law; 


e Provide an,environment free from 
harassment to all employees; 


e Create and maintain an 
organizational culture that recognizes, 
values, and supports.employee and 
public diversity; 


e Implement affirmative programs to 
carry out this policy; and 


e Develop objectives within the 
strategic planning process to meet the 
goals of EEOD and, to the extent 
practicable, seek to encourage the Farm 
Credit System to continue its efforts to 
promote and increase diversity. 


Diversity 


The FCA intends to be a model — 
employer. That is, as far as possible, 
FCA will build and maintain a 
workforce that reflects the rich diversity 
of individual differences evident 
throughout this Nation. The Board 
views individual differences as 
complementary and believes these 
differences enrich our organization. 
When individual differences are 
respected, recognized, and valued, 


' diversity becomes a powerful force that 


can contribute to achieving superior 
results. Therefore, we will create, 
maintain, and continuously improve on 
an organizational culture that fully 
recognizes, values, and supports 
employee diversity. The Board is 
committed to promoting and supporting 
an inclusive environment that provides 
to all employees, individually and 
collectively, the chance to work to their 
full potential in the pursuit of the 
Agency’s mission. We will provide 
everyone the opportunity to develop to 
his or her fullest potential. When a 
barrier to someone achieving this goal 
exists, we will strive to remove this 
barrier. 


Affirmative Employment 


The Board reaffirms its commitment 
to ensuring FCA conducts all of its 
employment practices in a 
nondiscriminatory manner. The Board 
expects full cooperation and support 
from everyone associated with 
recruitment, selection, development, 
and promotion to ensure such actions 
are free of discrimination. All 
employees will be evaluated on their 
EEOD achievements as part of their 
overall job performance. Though staff 
commitment is important, the role of 
supervisors is paramount to success. 
Agency supervisors must be coaches 
and are responsible for helping all 
employees develop their talents and 
give their best efforts in contributing to 
the mission of the FCA. 


Workplace Harassment 


It is the policy of the FCA to provide 
a work environment free from unlawful 
discrimination in any form, and to 
protect all employees, male or female, 
from any form of harassment, either 
physical or verbal. The FCA will not 
tolerate harassment in the workplace for 
any reason. The FCA also will not 
tolerate retaliation against any employee 
for reporting harassment or for aiding in 
any inquiry about reporting harassment. 


Disabled Veterans Affirmative Action 
Program (DVAAP) 


A disabled veteran is defined as 
someone who is entitled to 
compensation under the laws _ 
administered by the Veterans 
Administration or someone who was 
discharged or released from active duty 
because of a service-connected 
disability. 

The FCA is committed to increasing 
the representation of disabled veterans 
within its organization. Our Nation 
owes a debt to those veterans who 
served their country, especially those 
who were disabled because of service. 
To honor these disabled veterans, the 
FCA shall place emphasis on making 
vacancies known to and providing 
opportunities for employing disabled 
veterans. 

Responsibilities 

The Chairman and Chief Executive 
Officer (CEQ) is ultimately responsible . 
for developing and carrying out all 
EEOD requirements and initiatives in 
accordance with laws and regulations to 
fulfill diversity initiatives in approved 
program plans. 

To help in fulfilling these 
responsibilities the CEO, or designee, 
will select individuals to fill the 
following positions: 

e An EEO Director; 

e Special Emphasis Program 
Managers required by law or regulation; 
and 

e EEO Counselors in sufficient 
number to ensure the needs of each 
Agency office are met. 

Individuals selected for these 
positions will: 

e Perform duties as determined by the 
CEO, and as formally expressed in 
position descriptions or individual 
performance rating elements, as 
appropriate; 

e Serve on a collateral-duty basis— 
the CEO will decide the percent of time 
devoted to these collateral duties, which 
may be adjusted over time as 
circumstances and program 
requirements dictate; 

e Attend appropriate training in the 
areas they have responsibility for; and 


_ report on, and periodically update (Andre Anderson, Vice President) 1000 0512; Frequency: Reporting—Every 4 


225), and ajl other applicable statutes Agency: Centers for Medicare & institutions; Number of Respondents: 
and regulations to become’a bank Medicaid Services, HHS. 320,040; Total Annual Responses: 
holding company and/or to acquire the In compliance with the requirement 320,040; Total Annual Hours: 105,613. 

- assets or the ownership of, control of, or of section 3506(c)(2)(A) of the 3. Type of Information Collection 
the power to vote shares of a bank or Paperwork Reduction Act of 1995, the Request: Extension of acurrently 
bank holding company and all of the Centers for Medicare & Medicaid approved information collection; Title 
banks and nonbanking companies Services (CMS) is publishing the of Information Collection: Indirect 
owned by the bank holding company, _ following summary of proposed Medical Education (IME) and 
including the companies listed below. collections for public comment. Supporting Regulations 42 CFR 412.105; 

The applications listed below, as well Interested persons are invited to send Direct Graduate Medical Education 

as other related filings required by the comments regarding this burden (GME) and Supporting Regulations in 42 
Board, are available for immediate estimate or any other aspect of this CFR 413.75—413.73; Use: The collection 
inspection at the Federal Reserve Bank __ collection of information, including any _ of information on interns and residents 
indicated. The application also will be _ of the following subjects: (1) The (IR) is needed to properly calculate 
available for inspection at the offices of | necessity and utility of the proposed Medicare program payments to 
the Board of Governors. Interested information collection for the proper hospitals that incur indirect and direct 
persons may express their views in performance of the agency’s functions; —_ costs for medical education. The 
writing on the standards enumerated in (2) the accuracy of the estimated agency’s Intern and Resident 
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e Develop, monitor progress on, A. Federal Reserve Bank of Atlanta Number: CMS-576A (OMB#: 0938— 


program plans in their respective areas _— Peachtree Street, NE., Atlanta, Georgia _—_- years and as needed; Affected Public: 


of responsibility. 30309: Business or other for-profit and Not-for- 
The CEO or EEO Director may also profit institutions; Number of 


establish standing committees to deal _ 1. Florida Bank Group, Inc., Tampa, Respondents: 58; Total Annual 
with specific issues as they arise. The Florida; to acquire 100 percent of the Responses: 58; Total Annual Hours: 
Head of each Agency office will provide voting shares of Bank of North Florida, 116. 

support to the individuals identified Jacksonville, Florida. 


2. Type of Information Collection 
Board of Governors of the Federal Reserve | Request: New collection; Title of 


above on an as needed basis upon 
request from the EEO Director. 


; System, August 9, 2006. Information Collection: Medicare Health 
Adopted this 13th day of July 2006 by Robert deV. Frierson, : Outcome Survey (HOS) and supporting 
Order of the Board. Deputy Secretary of the Board. regulations at 42 CFR 422.152; Use: The 
Dated: August 8, 2006. [FR Doc. E6-13232 Filed 8-11-06; 8:45 am] | Medicare Prescription Drug, 
Roland E. Smith, ty Improvement, and Modernization Act of 
Secretary, Farm Credit Administration Board. mandates analysis 
[FR Doc. E6-13306 Filed 8-11-06; 8:45am] 
BILLING CODE 6705-01-P DEPARTMENT OF HEALTH AND te 
HUMAN SERVICES necessary to hold Medicare managed 
3 care contractors accountable for the 
FEDERAL RESERVE SYSTEM — en eee quality of care they are delivering. This 
reporting requirement allows CMS to 
by, [Document Identifier: CMS-576A, CMS— obtain the information necessary for the 
ergers oO an 0 ng ompan es 10203, CMS-R-64, CMS-—3070G-I, and proper oversight of the program; Form 
The companies listed in this notice CMS-304/304A] Number: CMS—10203 (OMB#: 0938— 
have applied to the Board for approval, New; Frequency: Recordkeeping, 
pursuant to the Bank Holding Company Agency emerennnien aiacton é Reporting: Annually; Affected Public: 
Activities: Proposed Collection; 
Act of 1956 (12 U.S.C. 1841 et seq.) Comment Request Individuals or Households, Business or 


(BHC Act), Regulation Y (12 CFR part 


other for-profit and Not-for-profit 


the BHC Act (12 U.S.C. 1842(c)). If the burden; (3) ways to enhance the quality, Information System (IRIS) and similar 
proposal also involves the acquisition of utility, and clarity of the information to _ contractor systems use the information 


a nonbanking company, the review also _ be collected; and (4) the use of for producing reports of duplicate full- 
includes whether the acquisition of the automated collection techniques or time equivalent IR counts for IME and 
nonbanking company complies with the other forms of information technology to GME. The contractors also use this 
standards in section 4 of the BHC Act minimize the information collection information to ensure that hospitals are 
(12 U.S.C. 1843). Unless otherwise burden. properly reimbursed for IME and GME, 
noted, nonbanking activities will be 1. Type of Information Collection and help eliminate duplicate reporting 
conducted throughout the United States. Request: Extension of a currently of IR counts which inflate payments. 
Additional information on all bank approved collection; Title of The collection of this information 
holding companies may be obtained Information Collection: Organ affects 1,215 hospitals which participate 
from the National Information Center Procurement Organization’s (OPO’s) in approved medical education 


Web site at http://www. ffiec.gov/nic/. Health Insurance Benefits Agreement programs; Form Number: CMS—R-64 
Unless otherwise noted, comments and Supporting Regulations at 42 CFR (OMB#: 0938-0456); Frequency: 


regarding each of these applications 486.301—486.348; Use: The information Recordkeeping and Reporting— - 

must be received at the Reserve Bank provided on this form serves asabasis | Annually; Affected Public: Not-for-profit 
indicated or the offices of the Board of for continuing the agreements with CMS and Business or other for-profit 
Governors not later than September 8, and the 58 OPOs for participation in the institutions; Number of Respondents: 
2006. : Medicare and Medicaid programs and 1,215; Total Annual Responses: 1,215; 


for reimbursement of service; Form Total Annual Hours: 2,430. 
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4. Type of Information Collection 
Request: Extension of a currently 
approved information collection; Title 
of Information Collection: Intermediate 
Care Facility for the Mentally Retarded 
or Persons with Related Conditions ICF/ 
MR Survey Report Form and Supporting 
Regulations at 42 CFR 442.30, 483.410, 
483.420, 483.440, 483.50, and 483.460; 
Use: The survey forms are needed to 
ensure provider compliance. In order to 
participate in the Medicaid program as 
an ICF/MR, providers must meet 
Federal standards. The survey report 
form is used to record providers’ level 
of compliance with the individual 
standard requirements and report it to 
the Federal government; Form Number: 
CMS-3070G-I (OMB#: 0938-0062); 
Frequency: Recordkeeping and 
Reporting—Annually; Affected Public: 
Business or other for-profit and Not-for- 
profit institutions; Number of 
Respondents: 6,428; Total Annual 
Responses: 6,428; Total Annual Hours: 
19,284. 

5. Type of Information Collection 
Request: Extension of a currently 
approved information collection; Title 
of Information Collection: 
Reconciliation of State Invoice and Prior 
Quarter Adjustment Statement; Use: 
Section 1927 of the Social Security Act 
requires drug labelers to enter into and 
have in effect a rebate agreement with 
CMS for States to receive funding for 
drugs dispensed to Medicaid recipients. 
Drug manufacturers must complete and 
submit to States the CMS-304 form to 
explain any rebate payment adjustments 
for the current quarter, and complete 
and submit the CMS-304A form to 
States to explain rebate payment 
adjustments to any prior quarters. Both 
forms are used to reconcile drug rebate 
payments made by manufacturers with 
the States’ invoices of rebates due; Form 
Number: CMS-304/304A (OMB#: 0938— 
0676); Frequency: Recordkeeping and 
Reporting—Quarterly; Affected Public: 
Business or other for-profit; Number of 
Respondents: 550; Total Annual 
Responses: 3,740; Total Annual Hours: 
139,480. 

To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access CMS’s Web site 
address at 
http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or 
E-mail your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786— 
1326. 

To be assured consideration, 
comments and recommendations for the 


proposed information collections must 
be received at the address below, no 
later than 5 p.m. on October 13, 2006. 
CMS, Office of Strategic Operations 
and Regulatory Affairs, Division of 
Regulations Development—A, 
Attention: Melissa Musotto, Room C4— 
26-05, 7500 Security Boulevard, 
Baltimore, Maryland 21244-1850. 


Dated: August 3, 2006. 
Michelle Shortt, 
Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 
[FR Doc. E6-13189 Filed 8-11-06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


[Docket No. 1997D-—0318] (formerly Docket 
No. 97D-0318) 


Draft Guidance for Industry on an 
Amendment Involving Donor Deferral 
for Transfusion in France Since 1980 
to ‘Guidance for Industry: Revised 
Preventive Measures to Reduce the 
Possible Risk of Transmission of 
Creutzfeldt-Jakob Disease (CJD) and 
Variant Creutzfeldt-Jakob Disease 
(vCJD) by Blood and Blood Products”; 
Availability 


AGENCY: Food and Drug Administration, 
HHS. 


_ ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of a draft document entitled 
“Guidance for Industry: Amendment 
(Donor Deferral for Transfusion in 
France Since 1980) to ‘Guidance for " 
Industry: Revised Preventive Measures 
to Reduce the Possible Risk of 
Transmission of Creutzfeldt-Jakob 
Disease (CJD) and Variant Creutzfeldt- 
Jakob Disease (vCJD) by Blood and 
Blood Products,’ dated August 2006. 
The draft guidance document, when ~ 
finalized, is intended to amend FDA’s 
“Guidance for Industry: Revised 
Preventive Measures to Reduce the 
Possible Risk of Transmission of - 
Creutzfeldt-Jakob Disease (CJD) and 
Variant Creutzfeldt-Jakob Disease (vCJD) 
by Blood.and Blood Products” dated 


~ January 2002. This draft guidance, 


which is a level I guidance document, 
would add to the January 2002 guidance 
a donor deferral recommendation for 
donors who have received a transfusion 
of blood or blood components in France 
since 1980. After we review comments 
received on this draft guidance, we 
intend to incorporate this donor deferral 


recommendation and reissue the revised 
January 2002 guidance as a level II 
guidance document for immediate | 
implementation. 


DATES: Submit written or electronic 
comments on the draft guidance by 
October 13, 2006 to ensure their 
adequate consideration in preparation of 
the revisions to the 2002 guidance. _ 
General comments on agency guidance 
documents are welcome at any time. 
ADDRESSES: Submit written requests for 
single copies of the draft guidance to the 


‘ Office of Communication, Training, and’ 


Manufacturers Assistance (HFM—40), 
Center for Biologics Evaluation and 
Research (CBER), Food and Drug 
Administration, 1401 Rockville Pike, 
suite 200N, Rockville, MD 20852-1448. 
Send one self-addressed adhesive label 
to assist the office in processing your 


- requests. The draft guidance may also be 


obtained by mail by calling CBER at 1- 
800-835-4709 or 301-827-1800. See 
the SUPPLEMENTARY INFORMATION section 
for electronic access to the draft 
guidance document. 

Submit written comments on the draft 
guidance to the Division of Dockets 
Management (HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. | 
1061, Rockville, MD 20852. Submit 
electronic comments to http:// 
www.fda.gov/dockets/ecomments. 

FOR FURTHER INFORMATION CONTACT: 
Brenda R. Friend, Center for Biologics 
Evaluation and Research (HFM-17), 
Food and Drug Administration, 1401 
Rockville Pike, suite 200N, Rockville, 
MD 20852-1448, 301-827-6210. 
SUPPLEMENTARY INFORMATION: 


I. Background 


FDA is announcing the availability of 
a draft document entitled ‘Guidance for 
Industry: Amendment (Donor Deferral 
for Transfusion in France Since 1980) to 
‘Guidance for Industry: Revised 
Preventive Measures to Reduce the 
Possible Risk of Transmission of 


-Creutzfeldt-Jakob Disease (CJD) and 


Variant Creutzfeldt-Jakob Disease (vCJD) 
by Blood and Blood Products” dated 
August 2006 (Draft Guidance). The Draft 
Guidance is intended to amend FDA’s 
“Guidance for Industry: Revised 
Preventive Measures to Reduce the 
Possible Risk of Transmission of 
Creutzfeldt-Jakob Disease (CJD) and 
Variant Creutzfeldt-Jakob Disease (vCJD) 
by Blood and Blood Products” (CJD/ 
vCJD Guidance), dated January 2002, by 
adding a donor deferral - 
recommendation for donors who have 
received a transfusion of blood or blood 
components in France since 1980. After 
we review comments received on this 
Draft Guidance, we intend to 
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incorporate this donor deferral 
recommendation and reissue the revised 
CJD/vCJD Guidance as a level II 
guidance document in accordance with 
§ 10.115(g)(4)(i) (21 CFR 10.115(g)(4)(i)). 

Since the original publication of the 
CJD/vCJD Guidance, we have learned of 
additional information warranting 
revision to the CJD/vCJD Guidance to 
address a possible increased risk of 
vCJD transmission from individuals 
who have received a transfusion of 
blood or blood components in France. 
This revision is based on: 

e The likelihood of exposure to the 
Bovine Spongiform Encephalopathy 
(BSE) agent in that country and 

e The recent documentation of three 
presumptive cases of transfusion- 
transmitted vCJD infection in the United 
Kingdom (U.K.). 

Because an unknown but possibly 
significant number of blood donors 
might have already been infected in 
France during peak significant years of 
the BSE outbreak in Europe, FDA 


- believes that it would be a prudent 


preventive measure to indefinitely defer 
all donors (including Source Plasma 
donors) who received transfusions of 
blood or blood components in France 
since 1980. 

The Draft Guidance is being issued 
consistent with FDA’s good guidance 
practices regulation (§ 10.115). The Draft 
Guidance, when finalized, will 
represent FDA’s current thinking on this 
topic. It does not create or confer any 
rights for or on any person and does not 
operate to bind FDA or the public. An 
alternative approach may be used if 
such approach satisfies the requirement 
of the applicable statutes and 
regulations. 


II. Comments 


The Draft Guidance is being 
distributed for comment purposes only 
and is not intended for implementation 
at this time. Interested persons may 
submit to the Division of Dockets 
Management (see ADDRESSES) written or 
electronic.comments regarding the Draft 
Guidance. Submit a single copy of 
electronic comments or two paper 
copies of any mailed comments, except 
that individuals may submit one paper 
copy. Comments are to be identified 
with the docket number found in the 
brackets in the heading of this 
document. A copy of the Draft Guidance 
and received comments are available for 
public examination in the Division of 
Dockets Management between 9 a.m. 
and 4 p.m., Monday through Friday. 


If. Electronic Access 


Persons with access to the Internet 
may obtain the Draft Guidance at either 


http://www. fda.gov/cber/guidelines.htm 
or http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated: August 1, 2006. 
Jeffrey Shuren, 
Assistant Commissioner for Policy. 
[FR Doc. E6—13234 Filed 8-11-06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 2005D-0362] 


Guidance for Industry on Implementing 
a Collection Program for Source 
Piasma Containing Disease- 
Associated and Other Immunoglobulin 
G (IgG) Antibodies; Availability 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 4 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of a document entitled 
“Guidance for Industry: Implementing a 
Collection Program for Source Plasma 
Containing Disease-Associated and 
Other Immunoglobulin G (IgG) 
Antibodies,” dated August 2006. The 


guidance document is intended to assist . 


Source Plasma manufacturers in 
submitting to FDA the appropriate 
information when implementing an IgG 
antibody collection program or when 
adding a new IgG antibody collection to 
an existing program. This guidance 
finalizes the draft guidance entitled 
“Guidance for Industry: 
Recommendations for Implementing a 
Collection Program for Source Plasma 
Containing Disease-Associated and 
Other Immunoglobulin (IgG) 
Antibodies,” dated October 2005, and 
supersedes the draft reviewers’ guide 
entitled “‘Disease Associated Antibody 
Collection Program,” dated October 1, 
1995. 


DATES: Submit written or electronic 
comments on agency guidances at any 
time. 
ADDRESSES: Submit written requests for 
single copies of the guidance to the 
Office of Communication, Training, and 
Manufacturers Assistance (HFM—40), 
Center for Biologics Evaluation and 
Research (CBER), Food and Drug 
Administration, 1401 Rockville Pike, 
Rockville, MD 20852-1448. Send one 
self-addressed adhesive label to assist 
the office in processing your requests. 
The guidance may also be obtained by 
mail by calling CBER at 1-800—835- 
4709 or 301-827-1800. See the 


SUPPLEMENTARY INFORMATION section for 
electronic access to the guidance 
document. 

Submit written comments on the 
guidance to the Division of Dockets 
Management (HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. Submit 
electronic comments to http:// 
www.fda.gov/dockets/ecomments. 

FOR FURTHER INFORMATION CONTACT: 
Brenda R. Friend, Center for Biologics 
Evaluation and Research (HFM-—17), 
Food and Drug Administration, 1401 
Rockville Pike, suite 200N,Rockville, 
MD 20852-1448, 301-827-6210. 


SUPPLEMENTARY INFORMATION: 


I. Background 


FDA is announcing the availability of 
a document entitled ‘Guidance for 
Industry: Implementing a Collection 
Program for Source Plasma Containing 
Disease-Associated and Other 
Immunoglobulin G (IgG) Antibodies” 
dated August 2006. The document 
supersedes the draft reviewers’ guide, 
“Disease Associated Antibody 
Collection Program,” dated October 1, . 
1995. The document provides guidance 
to Source Plasma manufacturers in 
submitting the appropriate information 
to FDA when implementing an IgG 
antibody collection program or when 
adding a new IgG antibody collection to 
an existing program. The guidance 
identifies changes in collection 
programs that must be documented as 
minor changes in an annual report to 
FDA under § 601.12(d)(21 CFR 
601.12(d)). These collection programs 
include disease-associated IgG 
antibodies and other existing IgG 
antibodies. The guidance also identifies 
labeling changes to be submitted as a 
supplement for changes being effected 
under § 601.12(f)(2)(i)(E). The guidance 
neither includes recommendations 
related to implementing 
Immunoglobulin M antibody collection 
programs, nor does it include 
recommendations for donors who do 
not meet all donor suitability 
requirements under 21 CFR 640.63. 

In the Federal Register of October 20, 
2005 (70 FR 61135), FDA announced the 


availability of the draft guidance 


entitled “Guidance for Industry: 
Recommendations for Implementing a 
Collection Program for Source Plasma 
Containing Disease-Associated and, 
Other Immunoglobulin (IgG) 
Antibodies” dated October 2005. FDA 
received one comment on the draft 
guidance. However, this comment 
related to the guidance process itself, 
not to the draft guidance. No changes 
other than editorial for clarification 


| | 
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have been made to the guidance. The 
guidance announced in this notice 
finalizes the draft guidance dated 
October 2005. 


The guidance is being issued 
consistent with FDA’s good guidance 
practices regulation (21 CFR 10.115). 
The guidance represents FDA’s current 
thinking on this topic. It does not create 
or confer any rights for or on any person 
and does not operate to bind FDA or the 
public. An alternative approach may be 
used if such approach satisfies the 
requirement of the applicable statutes 
and regulations. 


II. Paperwork Reduction Act of 1995 


This guidance refers to previously 
approved collections of information 
found in FDA regulations. These 
collections of information are subject to 
review by the Office of Management and 
Budget (OMB) under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501- 
3520). The collections of information in 
§ 601.12(d) and (f)(2) have been 
approved under OMB control number 
0910-0338. 


III. Comments 


Interested persons may, at any time, 
submit written or electronic comments 
to the Division of Dockets Management 
(see ADDRESSES) regarding this 
guidance. Submit a single copy of 
electronic comments or two paper 
copies of any mailed comments, except 
that individuals may submit one paper 
copy. Comments are to be identified 
with the docket number found in the 
brackets in the heading of this 
document. A copy of the guidance and 
received comments are available for 
public examination in the Division of 
Dockets Management between 9 a.m. 
and 4 p.m., Monday through Friday. 


IV. Electronic Access 


Persons with access to the Internet 
may obtain the guidance at either htip:// 
www.fda.gov/cber/guidelines.htm or 
http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated: August 1, 2006. 

Jeffrey Shuren, 

Assistant Commissioner for Policy. 

[FR Doc. E6—13233 Filed 8-11-06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Proposed Collection: Comment 
Request; National Institute of Diabetes 
and Digestive and Kidney Diseases 
Information Clearinghouses Customer 
Satisfaction Survey 


SUMMARY: In compliance withthe 
requirement of Section 3506(c)(2)(A) of 
the Paperwork Reduction Act of 1995 to 
provide opportunity for public comment 


‘on proposed data collection projects, the 


National Institute of Diabetes and 
Digestive and Kidney Diseases (NIDDK), 
the National Institutes of Health (NIH), 
is giving public notice that the agency 
proposes to request reinstatement of an 
information collection activity for 
which approval has expired. 

Proposed Collection: Title: NIDDK 
Information Clearinghouses Customer 
Satisfaction Survey. Type of Information 
Requested: Reinstatement, with change, 
of a previously approved collection for 
which approval has expired. The OMB 
control number 0925-0480 expired on 
July 31, 2003. Need and Use of 
Information Collection: NIDDK is 
conducting a survey to access the 
efficiency and effectiveness of services 
provided by NIDDK’s three 
clearinghouses: the National Diabetes 
Information Clearinghouse (NDIC); the 
National Digestive Diseases Information 
Clearinghouse (NDDIC); and the 
National Kidney and Urologic Diseases 
Information Clearinghouse (NKUDRIC). 
The survey responds to Executive Order 
12821, “Setting Customer Service 
Standards,” which requires agencies 
and departments to identify and survey 
their “customers to determine the kind 
and quality of service they want and 
their level of satisfaction with existing 
services.”’ Frequency of Response: On 
occasion. Affected Public: Individuals or 
households; business and for profit 
organizations; not-for-profit agencies, 
Type of Respondents: Physicians, 
healthcare professionals, patients, 
family and friends of patients. 

The annual reporting burden is as 
follows: estimated number of 
respondents: 5,112; estimated number of 
responses per respondent: 1; estimated 
average burden hours per response: 
0.025; and estimated total annual 
burden hours requested: 128. The 
annualized costs to respondents are 
estimated at $6,400. There are no capital 
costs to report. There are no operating 
or maintenance costs to report. 

Request for Comments: Written 
comments and/or suggestions from the 


. public and affected agencies are invited 


on one or more of the following points: 
(1) Whether the proposed collection of 
information is necessary for the proper 
performance of the function of the 
agency, including whether the 
information will have practical utility; 
(2) the accuracy of the agency’s estimate 
of the burden of the proposed collection 
of information, including the validity of 
the methodology and assumptions used; 
(3) ways to enhance the quality, utility, 
and clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of the 
information on those who are to 
respond, including the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology. 
FOR FURTHER INFORMATION CONTACT: To 
request more information on the 
proposed project or to obtain a copy of 
the data collection reports and 
instrument, contact Kathy Kranzfelder, 
Project Officer, NIDDK Information 
Clearinghouses, NIH, Building 31, Room 
9A06, MSC2560, Behtesda, MD 20892. 
You may also submit comment and data 
by electronic mail (e-mail) at 
KranzfelderK@mail.nih.gov. 

Dated: July 11, 2006. 
Barbara Merchant, 


NIDDK Project Clearance Liaison, National 
Institutes of Health. 


[FR Doc. 06-6878 Filed 8—11—06; 8:45am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Proposed Collection; Comment 


_ Request; Pre-Testing of NCI 


Communication Messages 


SUMMARY: In compliance with the 
requirement of section 3506(c)(2)(A) of 
the Paperwork Redu::tion Act of 1995, 
for opportunity for public comment on 
proposed data collection projects, the 
National Cancer Institute (NCI), the 
National Institutes of Health (NIH) will 
publish periodic summaries of proposed 
projects to be submitted to the Office of 
Management and Budget (OMB) for 
review and approval. 

Proposed Collection: Title: Pretesting 
of NCI Communication Messages. Type 
of Information Collection Request: 
EXTENSION (OMB# 0925-0046, expires 
10/31/06). Need and Use of Information 
Collection: In order to carry out NCI’s 
legislative mandate to educate and 
disseminate information about cancer 
prevention, detection, diagnosis, and 
treatment to a wide variety of audiences 


q 

; 
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and organizations (e.g. cancer patients, 
their families, the general public, health 
providers, the media, voluntary groups, 
scientific and medical organizations), it 
is beneficial for NCI to pretest their 
communications strategies, concepts, 
and messages while they are under 
development. The primary purpose of 
this pretesting, or formative evaluation, 
is to ensure that the messages, 
communication materials, and 
information services created by NCI 
have the greatest capacity of being 
received, understood, and accepted by 
their target audiences. By utilizing 


appropriate qualitative and quantitative - 


methodologies, NCI is able to (1) 
understand characteristics of the 
intended target audience—their 
attitudes, beliefs, and behaviors—and 
use this information in the devel 

of effective communication tools and 
strategies; (2) produce or refine 


messages that have the greatest potential 


to influence target audience attitudes 
and behavior in a positive manner; and 
(3) expend limited program resource 
dollars wisely and effectively. 
Frequency of Response: On occasion. 
Affected Public: Individuals or 
households; Businesses or other for 
profit; Not-for-profit institutions; 


ESTIMATE HOURS OF BURDEN 


ent 


Federal Government; State, Local, or 
Tribal Government. Type of 
Respondents: Adult cancer patients; 
members of the public; health care 
professionals; organizational 
representatives. The annual reporting 
burden is as follows: Estimated Number 
of Respondents: 13,780; Estimated 
Number of Responses per Respondent: 
1; Average Burden Hours Per Response: 
.1458; and Estimated Total Annual 
Burden Hours Requested: 2,010. The 
annualized cost to respondents is 
estimated at: $34,155. There are no 
Capital Costs, Operating Costs, and/or 
Maintenance Costs to report. 


No. of re- Frequency of | Average time Annual hour 
Type of respondents spondents response per response burden 


Request For Comments: Written 
comments and/or suggestions from the 
public and affected agencies are invited 
on one or more of the following points: 
(1) Whether the proposed collection of 
information is necessary for the proper 
performance of the function of the 
agency, including whether the 
information will have practical utility; 
(2) The accuracy of the agency’s 
estimate of the burden of the proposed 
collection of information, including the 
validity of the methodology and 
assumptions used; (3) Ways to enhance 
the quality, utility, and clarity of the 
information to be collected; and (4) 
Ways to minimize the burden of the 
collection of information on those who 
are to respond, including the use of 
appropriate automated, electronic, - 
mechanical, or other technological 
collection techniques or other forms of 
information technology. 


FOR FURTHER INFORMATION CONTACT: To 
request more information on the 
proposed project or to obtain a copy of 
the data collection plans and 
instruments, contact Nina Goodman, 
Senior Analyst, Operations Research 
Office, OESI, NCI, NIH, 6116 Executive 
Blvd., Suite 400, Rockville, MD 20892, 
call non-toll-free number 301-435-7789 
or e-mail your request, including your 
address to: goodmann@mail.nih.gov. 

Comments Due Date: Comments 
regarding this information collection are 
best assured of having their full effect if 
received within 60 days of the date of 
this publication. 


Dated: August 2, 2006. 
Rachelle Ragland-Greene, 


NCI Project.Clearance Liaison, National 
Institutes of Health. 


[FR Doc. E6—13190 Filed 8-11-06; 8:45 am] 
BILLING CODE 4101-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Government-Owned Inventions; 
Availability for Licensing 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 


ACTION: Notice. 


SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 


ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 


- Office of Technology Transfer, National 


Institutes of Health, 6011 Executive 


Boulevard, Suite 325, Rockville, 

Maryland 20852-3804; telephone: 301/ 
496-7057; fax: 301/402-0220. A signed 
Confidential Disclosure Agreement will 


be required to receive copies of the 
patent applications. 


Real-Time Correction of Magnetic Field 


Fluctuations in MIR 


Description of Technology: Available 
for licensing is a new MRI technique 
that will markedly improve the 
diagnostic potential of the rendered 
images. This is a method for applying 
real-time corrections to prevent image 
distortions caused by field variations 
that are due to the patient’s respiratory 
cycle or instrument instability. These 
field variations reduce the Bo 


~ homogeneity in a non-uniform and 


spatially-dependent manner. They may 
lead to a variety of image artifacts such 
as ghosting and blurring. This method 
provides a way of calculating the correct 
electrical currents that must be applied 
to a set of gradients and shims, smaller 
magnets that are used to make fine-tune 
adjustments to the magnetic field in a 
spatially-dependent manner. As the MRI 
subject breathes, changes in the Bo field 
occur. During a brief training session, 
the amplitude of these changes as a 
function of chest motion is recorded in 
a phase map. Similarly, changes in Bo as 
a function of chest motion is recorded 
in a phase map. Similarly, changes in Bo 
as a function of current intensity is 
available from calibration data 
containing Bo as a function of coil 
current. As the subject undergoes a 
scan, compensatory currents are applied 
to the x, y, or z axis of the gradients and 
the shims coils in order to correct for 
the effect of respiration on the Bo 
homogeneity. The shim values can be 
updated every 10 to 80 milliseconds 
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during an experiment. This method 
results in a substantial decrease in 
artifacts that can obscure the overall 
image quality. It can be used for 
virtually all types of scans and MRI 
instruments. 

Applications: (1) Real-time correction 
of magnetic fluctuations in MRI 
experiments; (2) Improved MRI image 
precision. 

Market: MRI manufacturers, hospitals, 
medical research centers, and 
universities. 

Development Status: The technology 
is ready to be used and requires no 
further testing or development. 

Inventors: Jozef-H. Duyn (NINDS), 
Peter van Gelderen (NINDS), et al. 

Related Publication: P van Gelderen, 
JA de Zwart, P Starewicz, RS Hinks, JH 
Duyn. Real time shimming for 
compensation of respiration induced 
field changes. Proceedings ISMRM 
2006, page 752. 

Patent Status: U.S. Provisional 
Application No. 60/781,246 filed 10 Mar 
2006 (HHS Reference No. E—085—2006/ 
0—-US—01). 

Licensing Status: Available for non- 
exclusive or exclusive licensing. 

Licensing Contact: Chekesha 
Clingman, Ph.D.; 301/435-5018; 
clingmac@mail. nih. gov 

Collaborative Opportunity: 
The National Institute of Neurological 
Disorders and Stroke is seeking 
statements of capability or interest from 
parties interested in collaorative 
research to further develop, evaluate, or 
commercialize this technology. Please 
contact Martha Lubet at 301/435-3120 
or lubetm@mail.nih gov for more 
information. 


Microdialysis Probe for 
Musculoskeletal Tissue Stimulation 
and Biochemical Analysis 


Description of Technology: Available 
for licensing and commercial 
development is a microdialysis probe 
made from a small-bore (32 gauge) 
needle containing both a fluid delivery 
and recovery tube within the bore. A 
molecular exchange membrane is 
positioned about 200 microns from the 
tip. Fluid flows across the membrane 
removing diffused molecules toa ~ 
collection device. The rounded tip of 
the needle is designed to cause minimal 
tissue damage while allowing 
investigations to be performed on local 
tissue fluids. Additionally, this device 
allows simultaneous delivery of small 
concentrations of drug to the area 
immediately surrounding the device tip. 
The device is actively used to study the 
pathophysiology of myofascial trigger 
points (MTrPs), a very common physical 
finding and cause of musculoskeletal 


pain and disability. The device allows 
for safe in situ exploration of myofascial 
pain biochemistry with minimal system 
perturbation. 

Applications: (1) Muscular 
stimufation; (2) Musculoskeletal pain; 
(3) Myofascial Trigger Points. 

Market: (1) Drug Discovery; (2) Pain 
management. 

Inventors: Jay Shah (NIHCC), Terence 
Martyn Phillips (ORS), Jerome V. Danoff 
(NIHCC), Lynn Gerber (NIHCC). 

Patent Status: U.S. Provisional 
Application No. 60/795,176 filed 27 Apr 
2006 (HHS Reference No. E-024—2006/ 
0-US-01). 

Licensing Status: Available for non- 
exclusive or exclusive licensing. 

Licensing Contact: Michael A. 
Shmilovich, Esq.; 301/435-5019; 
shmilovm@mail.nih.gov 


Novel Infrared (IR)-Transparent 
Hydrophilic Membrane That Can be 
Used for Filtration, Printing or 
Microarrays, and Cultivation of 
Bacteria and Other Microorganisms for 
Reagent-Free IR Spectroscopic 
Identification 


Description of Technology: Available 
for licensing and commercial 
development is a novel, disposable 
infrared (I[R)-transparent, microporous, 
plasma treated polyethylene 
hydrophilic membrane, as well as 
methods for making and using this 
membrane to identify bacterial and 


_other micoorganism impurities in food 


using IR spectroscopy. Further 
applications include: filtering dilute 
aqueous bacterial suspensions, and 
growing bacterial colonies when the PE 
membrane is placed over an agar 
medium and incubated. The patent also 
describes a novel high-throughout 
technique, as an alternative to manual 
filtration, where the PE membrane is 
used for microarray printing of intact 
microorganisms in pre-enriched 
medium on the treated PE substrate. 


’ Furthermore, the invention relates to a 


method of detecting mixtures of food- 
borne pathogens E. sakazakii and K. 
pneumonia, by using the treated PE 
membranes. Because this unique 
membrane is transparent to infrared 
light, isolated microcolonies of bacterial 
cells grown on this PE substrate can be 
fingerprinted directly by IR 
microspectroscopy, followed by 
multivariate analysis for the 
identification of the pathogens. The 
method can be applied to other cell 
es as well. 

is novel membrane and its 
applications offer an advantage over 
existing tests in that it can be used to 
rapidly identify presumptive pathogen 
colonies, and can be used in screening 


tests for a large number of pathogens, as 


well as various microorganisms and cell 
types. It can also be used to isolate 
microorganisms from aqueous 
suspensions as well as spores, including 
airborne ones. 

Inventors: Magdi M. Mossoba and 
Sufian Al-Khaldi (FDA). 

Patent Status: U.S. Patent Application 
No. 11/343,561 filed 30 Jan 2006, 
entitled ‘Hydrophilic IR transparent 
membrane, spectroscopic sample holder 
comprising same and methods of using 
same” (HHS Reference No. E-174—2005/ 
0—-US-—01). 

Licensing Status: Available for non- 
exclusive or exclusive licensing. 

Licensing Contract: Cristina 
Thalhammer-Reyero, Ph.D., M.B.A.; 
301/435-4507; thalhamc@mail.nih.gov. 


Porcine Rotavirus Reassortant 
Compositions 


Description of Technology: 
Rotaviruses are the predominant cause 
of severe diarrhea and dehydration in 
infants and young children and are 
associated with approximately 600,000 
deaths each year worldwide. Although 
death from rotavirus infection occurs 
more frequently in developing countries 
an estimated 55,000—70,000 
hospitalizations and 20 to 60 deaths 
occur yearly in the United States. Thus, 
accelerating the availability of a safe and 
effective rotavirus vaccine represents a 
global public health priority. 

Available for licensing and 
commercial development are newly 
developed human rotavirus-porcine 
rotavirus reassortant vaccine 
compositions and methodology for their 
use in humans. This technology 
provides immunogenic compositions of 
reassortant human-porcine rotaviruses 
with VP7 specificity of the most 
clinically prevalent serotypes of human 
rotavirus found in various regions of the 
world. These compositions, which need 
clinical evaluation, should be able to 
induce an immunogenic response 
specific to human rotavirus serotypes 
that is protective against symptoms of 
serious rotaviral disease, such as severe 
diarrhea and dehydration. Porcine 
rotaviruses are genetically more closely 
related to human rotavirus strains 
compared to rhesus and bovine 
rotaviruses. 

Applications: (1) Resistance to 
developing severe human rotaviral 
disease; (2) Safe and effective global 
infant vaccinations. 

Market: (1) Rotaviral infections result 
in approximately 600,000 deaths yearly; 
(2) Anti-rotavirus technology has a 
projected market of more than 1.0 
billion dollars by 2010. 
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Development Status: Preclinical data 
is available at this time. 

Inventors: Yasutaka Hoshino and 
Albert Z. Kapikian (NIAID). 

Related Publications: 

1. Y Hoshino, RW Jones, J Ross, AZ 
Kapikian. Porcine rotavirus strain 
Gottfried-based human rotavirus . 
candidate vaccines: construction and 
characterization. Vaccine 2005 May 
31;23(29):3791-3799. 

2. M Gorziglia, K Nishikawa, Y 
Hoshino, K Taniguchi. Similarity of the 
outer capsid protein VP4 of the 
Gottfried strain of porcine rotavirus to 
that asymptomatic human rotavirus 
strains. J Virology, 1990 Jan;64(1):414— 
418. 

Patent Status: U.S. Provisional 
Application No. 60/698,572 filed 11 Jul 
2005 (HHS Reference No. E-056-2005/ 
0-US-01) 

Licensing Status: Available for non- 
exclusive or exclusive licensing. 

Licensing Contact: Chekesha 
Clingman, Ph.D.; 301/435-5018; 
clingmac@mail.nih.gov. 


Adoptive T-Cell Transfer After 
Lymphodepletion Promotes Tumor 
Regression 

Description of Technology: Available 
for licensing is a method of adoptive 
cell transfer (ACT) immunotherapy. 
Since its first description, ACT is now 
being developed for the supportive 
treatment of a variety of infectious 
diseases and cancer. 

Current ACT methods to treat cancer 
are based on the ex vivo selection of 
lymphocytes with high avidity for 
recognition of tumor antigens, and their 
activation and numerical expansion 
before re-infusion to the autologous 
tumor-bearing host. The current ~ 
invention improves ACT by including a 
pre-treatment regimen to ensure 
permissive conditions in the host for in 
vivo proliferation of the transferred 
cells. Specifically, the immune system 
is suppressed by pre-treatment with 
lymphodepleting chemotherapy. Two 
separate clinical trials have 
demonstrated that using this saints 
ACT can induce lasting tumor 
shrinkage. 

Lymphodepleting chemotherapy 
followed by ACT resulted in tumor 
shrinkage of at least 50 percent in 6 out 
of 13 treated patients suffering from 
refractory melanoma. Several patients 
remained cancer free for more than a 
year after treatment. The usefulness of 
combined ACT and lymphodepleting 
therapy for cancer treatment was : 
confirmed when this study was 
extended to include 35 melanoma 
patients. Eighteen of the 35 patients 
(51%) responded to the treatment, 


including 3 patients who experienced 
ongoing complete disappearance of 
cancer and 15 patients had. tumor 
shrinkage of at least 50 percent with a 
mean duration of almost a year after 
treatment. In a recent clinical trial that 
is not yet published, using a modified 
protocol to treat 23 patients, a similar 
response rate (56%) was seen. 


This approach to ACT offers a 
potentially significant improvement in 
the treatment of many types of cancer. 
In addition, this method might be 
applicable in treating other diseases 
such as AIDS, immunodeficiency, or 
other autoimmunity for which immune 
effector cells can impact the clinical 
outcome. 


Inventors: Mark E. Dudley, Steven A. 
Rosenberg, John R. Wunderlich (NC). 


Publications: 
1. Dudley ME, et al. “Adoptive cell 


_ transfer therapy following non- 


myeloablative but lymphodepleting 
chemotherapy for the treatment of 
patients with refractory metastatic 
melanoma.” J Clin Oncol. 2005 Apr 
1;23(10):2346-2357. 


2. Dudley ME, et al. “Cancer 
regression and autoimmunity in patients 
after clonal repopulation with antitumor 
lymphocytes.” Science. 2002 Oct 
25;298(5594):850-854. 


Patent Status: U.S. Provisional 
Application No. 60/408,681 filed 06 Sep 
2002 (HHS Reference No. E~275-—2002/ 
0-US-—01); PCT Application No. PC/ 
US03/27873 filed 05 Sep 2003, which 
published as WO 2004/021995 on 18 
Mar 2004 (HHS Reference No. E-275— 
2002/1—PCT-01); U.S. Patent 
Application No. 10/526,697 filed 05 
May 2005 (HHS Reference No. E-275-— 
2002/1—US-02). 


Licensing Status: Available for 
exclusive and non-exclusive licensing. 


Licensing Contact: Michelle A. 
Booden, Ph.D.; 301/451-7337; 
boodenm@mail.nih.gov. 


Collaborative Research Opportunity: 
The NCI Surgery Branch is seeking 


_ statements of capability or interest from 


parties interested in collaborative 
research to further develop, evaluate, or 
commercialize ACT therapy. Please 
contact Steven A. Rosenberg, M.D., 
Ph.D. at 301/496-4164 for more 
information. 


Dated: July 28, 2006. 
Steven M. Ferguson, 


Director, Division of Technology Development 
and Transfer, Office of Technology Transfer, 
National Institutes of Health. 


[FR Doc. 06-6872 Filed 8-11-06 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND » 
HUMAN SERVICES 


National Institutes of Health — 


Government-Owned Inventions; 
Availability for Licensing 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 
ACTION: Notice. 


SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 

ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852-3804; telephone: 301/ 
496-7057; fax: 301/402-0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 


Hollow Waveguide Laser Delivery 
System for Digital Particle Image 
Velocity 


Description of Technology 


Available for licensing and 
commercial development is an all- 
hollow-waveguide laser delivery system 
used for effective digital particle image 
velocimetry (DPIV) illumination. The 
System incorporates two key optical 
hollow waveguide components: An 
uncoated funnel-shaped hollow glass 
taper for a direct laser-to-taper coupling 
and a flexible hollow core waveguide 
for precise high-peak-power laser 
delivery. The principle of operation of 
the uncoated hollow taper is based on 
grazing-incidence effect. The optical 
taper is used for direct lens-free 
launching of laser radiation including 


from powerful lasers into fibers and 


waveguides. Because of the mutual 
action of the direct parallel laser 
excitation, the mode coupling process 
and mode filtering effect, the hollow 
taper serves as a mode converter that 
transforms the highly multimode profile 
of the input laser emission into a high- 
quality Gaussian-shaped profile at the 
taper output. Moreover, because of the 
lower power density of the output laser 
beam and its high causality profile, the 
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taper ensures higher damage threshold 
for the delivery waveguide in 
comparison to the conventional lens 
laser-to-fiber coupling. To improve the 
high-peak-power delivery capability of 
the proposed allow-hollow-waveguide 
DPIV illumination system, instead of a 
conventional solid-core fiber link, we 
have used a cyclic olefin polymer 
(COP)-coated hollow glass waveguide 
which is designed to minimize the 
waveguide attenuation losses ata 
typical DPIV laser wavelength of 532- 
nm. This waveguide provides a 
significantly higher laser power delivery 
capability and higher damage threshold. 
The all-hollow-waveguide DPIV laser 
delivery system offers essential 
advanced features over conventional 
bulk-optics-based delivery techniques in 
terms of formatting thin (0.5-1.0 mm), 
wide (10 mm or wider) and uniform 
laser illumination sheet; high-peak- 
power laser delivery without damaging 
effects (> 1 GW/cm2), flexibility, 
miniaturization, simplified alignment, | 
immunity to external influence 
(including vibrations and angular laser 
beam drift), and safe and confined laser 
delivery. 


Applications 


2. Optics; Particle imaging: 
Velocimetry. 


Market 


4. Illumination, high peak laser 
powered delivery. 


Inventors 


6. Ilko K. Ilev, Ronald A. Robinson, 
Ronald W. Waynant (FDA). 


Publications 


1. IK Ilev et al., ‘““Grazing-Incidence- 
Based Hollow Taper for Infrared Laser- 
to-Fiber Coupling,’ Applied Physics 
Letters, Vol. 74, 1999, pp. 2921-2923. 

2. IK Ilev et al., ‘Uncoated Hollow 
Taper as a Single Optical Funnel for 
Laser Delivery,” Review of Scientific 
Instruments, Vol. 70, 1999, pp. 3840- 
3843. 

3. IK Ilev et al., “Ultraviolet Laser 
Delivery Using an Uncoated Hollow 
Taper,” IEEE Journal of Quantum 
Electronics, Vol. 36, 2000, pp. 944-948. 

4. IK Ilev et al., “Attenuation 
Measurement of Infrared Optical Fibers 
Using a Hollow-Taper-Based Coupling 


Method,” Applied Optics, Vol. 39, 2000, 


pp. 3192-3196. 

5. RA Robinson et al., “Design and 
Optimization of a Flexible High-Peak 
Power Laser-to-Fiber Coupled 
Illumination System Used in Digital 
Particle Image Velocimetry”’, Review of 
Scientific Instruments, Vol. 75, 2004, 
pp. 4856-4862. 


& 


Patent Status 


8. U.S. Provisional Application No. 
60/730,866 filed 28 Oct 2005 (HHS 
Reference No. AE—015—2006/0—US-—01). 


Licensing Status 


10. Available for non-exclusive or 
exclusive licensing. 


Licensing Contact 


Michael A. Shmilovich, Esq.; 301/ 
435-5019. shmilovm.@mail.nih.gov. 
<mailto:shmilovm@mail.nih.gov.> 


Collaborative Research Opportunity 


The Food and Drug Administration’s 
Center for Devices and Radiological 
Health is seeking statements of 
capability or interest from parties 
interested in collaborative research to 
further develop, evaluate, or 
commercialize this technology. Please 
contact the inventors at 301/827-4685 
for more information. 


Dated: July 28, 2006. 
Steven M. Ferguson, 


Director, Division of Technology Development 
and Transfer; Office of Technology Transfer, 
National Institutes of Health. 


{FR Doc. 06-6873 Filed 8—11—06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Government-Owned Inventions; 
Availability for Licensing. 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 
ACTION: Notice. 


SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventians to extend market coverage 
for companies and may also be available 
for licensing. 

ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852-3804; telephone: 301/ 
496-7057; fax: 301/402-0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 


Model Th1 Clone Producing IFN- 
gamma and IL-2 


Description of Technology 

Available for licensing is the A.E7 T . 
cell clone, a model Th1 clone described 
in Matis et al., J Immunol. 1983 Apr 
130(4):1527—1535 [PubMed abs] and J 
Immunol. 1983 Sept 131(3):1049-1055 
[PubMed abs}. This clone has been 
further utilized as a model-for studying 
T cell clonal anergy. 


Potential Applications of Technology 


2. Model Th1 clone capable of making 
IFN-gamma and IL—2 

4. Model T cell clone for studying T 
cell clonal anergy 


Inventors 


Ronald H. Schwartz et al. (NIAID). 
Louis A. Matis (NIAID). 

Dan L. Longo (NCI). 

Toby T. Hecht (NCI). 


Patent Status 


HHS Reference No. E—214—2006/0— 
Research Tool. 


Licensing Status 

Available for non-exclusive licensing. 
Licensing Contact 

Susan Ano, Ph.D.; Phone: (301) 435— 
5515; Email: anos@mail.nih.gov. 

Dated: July 31, 2006. 


Steven M. Ferguson, 


Director, Division of Fechnology Development 
and Transfer, Office of Technology Transfer, 
National Institutes of Health. 


(FR Doc. 06-6874 Filed 8—11-06; 8: 45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND ~ 
HUMAN SERVICES 


National Institutes of Health 


Government-Owned Inventions; : 
Availability for Licensing 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 
ACTION: Notice. 


SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditions 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 

ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
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listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, MD 
20852-3804; telephone: 301/496-0220. 
A signed Confidential Disclosure 
Agreement will be required to receive 
copies of the patent applications. 


Complement Regulatory Gene Variants 
as Predictive Tests for Age-related 
Macular Degeneration (AMD) 


Description of Technology 


Age-related macular degeneration 
(AMD) is complex multigenic disorder 
that affects the central region of the 
retina (macula) and is the leading cause 
of legal blindness in developed 
countries. Age, lifestyle (e.g., smoking, 
diet) and genetic predisposition are 
major risk factors for AMD and 1.75 
million adults over 40 are affected by 
advanced AMD in the United States 


’ with a further 7 million considered to be 


at risk (defined by the presence of large 
retinal deposits or drusen, which are the 
hallmark of this disease). A variety of 
immune-associated molecules including 
immunoglobulins, complement 
components, activators and regulators, 
etc. are associated with drusen and 
evidence suggests .that AMD, like other 
age-related diseases such as Alzheimer’s 
disease and atherosclerosis, involves a 
major inflammatory component. Several 
disease-susceptibility genes have been 
identified in family studies of macular 
degeneration and in patient cohorts by 
several groups including NIH 
researchers and their collaborators, and 
variants in the factor H gene (CFH)), a 
major inhibitor of the alternative 
complement pathway, have been 
associated with the risk for aarnioging 
AMD. 


NIH researchers and their 
collaborators have now extended this 
work to two other regulatory genes of 
this pathway, Factor B (BF) and 
complement component 2 (C2). These 
genes were screened for genetic 
variation in two independent cohorts 
comprised of ~900 AMD cases and 
~400 matched controls. Haplotype 
analyses revealed a significant common 
risk haplotype (H1) and two protective 
haplotypes (H7 and H10). Combined 
analysis of the C2/BF haplotypes and 
CFH variants shows that variation in the 
two loci can predict the clinical 
outcome in 74% of the cases and 56% © 
of the controls (Nature Genetics (2006) 
38, 458). This suggests that these 
variants can be used as predictive 
genetic tests in combination with other 
potential risk factors. 


Available for licensing are methods 
for identifying a subject at increased risk 
for developing AMD by determining the 
presence of protective genotypes at 
either the BF/C2 locus and at the CFH 
locus. Microarrays and kits are also 
provided. The complex and polygenic 


“nature of AMD suggests that the 


protective and risk haplotypes claimed 
here can be of great value not only to 
companies targeting Macular 
Degeneration but perhaps more broadly 
to those involved in complement- 
mediated inflammatory disorders. 


Inventors 


Michael Dean (NCI), Bert Gold (NCI) 
et al. 


Patent Status 


U.S. Provisional Patent Application 
No. 60/772,989, filed 13 February 2006 
(HHS Reference No. E-042—2006/0—US- 
01). 

Licensing Status 


Available for non-exclusive or 
exclusive licensing. 


Licensing Contract : 
Susan Carson, D.Phil.; 301-435-5020; 


mail to: carsonsu@mail.nih.gov. 


Collaborative Research Opportunity 


The NCI Laboratory of Genomic 
Diversity is seeking statements of 
capability or interest from parties 
interested in collaborative research to 
further deveiop, evaluate, or 
commercialize functional or genetic 
tests on complement genes and proteins. 
Please contact Kathleen Higinbotham at 
301-846-5465 for more information. 


Dated: July 28, 2006. 
Steven M. Ferguson, 


Director, Division of Technology Development 
and Transfer, Office of Technology a, 
National Institutes of Health. 


[FR Doc. 06-6879 Filed 8-11-06; 8:45 am] 
BILLING CODE 4140-01-M 


_ DEPARTMENT OF HEALTH AND 


HUMAN SERVICES 
National Institutes of Health 


Government-Owned Inventions; . 
Availability for Licensing 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 
ACTION: Notice. 


SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 


federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 


ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852-3804; telephone: 301/ 
496~7057; fax: 301/402-0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 


Licensing Opportunity 
From the National Institutes of Health- 


Target-Specific Activatable Optical 
Probes for In Vivo Imaging 


Description of Technology 


Available for licensing and 
commercial development is an optical 
imaging method capable of detecting 
living cancer cells in vivo. The method 
increases sensitivity and reduces the 
background signal to extremely low 
levels. In contrast to conventional 
fluorescent imaging, the strategy 
activates the probe after it binds to and 
is internalized within cancer cells. 
Using antibodies, reagent-receptor 
systems, or cytokines to target the agent 
to the cancer, the agent is internalized 
by the normal cellular process of 
endocytosis which in turn, leads to 
molecular changes within the probe 
itself; fluorophores are activated only in 
the living targeted cells. 


An activatable fluorophore is one that 
is normally self-quenched by 
attachment to a peptide backbone but 
which can be activated by specific 
proteases which degrade the peptide 
resulting in “‘de-quenching.” For 
example, self-quenching avidin- 
rhodaminex, which has affinity for 
lectin on cancer cells, is activated after 
endocytosis and degradation within the 
lysosome. Cellular internalization of 
receptor-ligand pairs with subsequent 
activation of fluorescence via “‘de- 
quenching” provides a generalizable 
and highly sensitive method of 
detecting cancer microfoci in vivo and 
has practical implications for assisting 
surgical and endoscopic procedures. 


Application(s) 


2. Optical detection of tumor cells and 
metastatic nodules 


4. Photodynamic treatment of tumors 


: 
ps 
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Market felfes ni boteen 


Cancer Imaging 
Development Status 
e Early-stage technology with pre- 


clinical mouse models as of 18 July 
2006 


Inventors 


e Hisataka Kobayashi (NCI) 

e Peter Choyke (NCI) 

e Urano Yasuteru (University of 
Tokyo) 


Patent Status 


e U.S. Provisional Patent Application 
filed June 30, 2006 {serial number not 
assigned); closely related to HHS Ref. 
No. E-335-—2005; U.S. Provisional Patent 
Application No. 60/751,429 filed 
December 16, 2005. 


Availability 


e Available for exclusive, non- 
exclusive licensing or collaborative 
opportunity. 


Licensing Contact 


Chekesha S. Clingman, PhD., 
Technology Licensing Specialist, Office 
of Technology Transfer, The National 
Institutes of Health, 6011 Executive 
Blvd., Suite 325, Rockville, MD 20852, 
phone: (301) 435-5018, fax: (301) 402— 
0220. clingmac@mail.nih.gov. 


Collaborative Research Opportunity 


The NCI Molecular Imaging Program 
is seeking statements of capability or — 
interest from parties interested in 
collaborative research to further | 
develop, evaluate, or commercialize ~ 
target specific activatable optical probes. 
Please contact Hisataka Kobayashi or: 
Peter Choyke at 301-451-4220 
pchoyke@nih.gov for more information. 

Dated: July 31, 2006. 

Steven M. Ferguson, 2 
Director, Division of Technology Development 
and Transfer, Office of Technology Transfer, 
National Institutes of Health. 

[FR Doc. 05-6881 Filed 8-11-06; 8: 45 am] 
BILLING CODE 4140-01-M_ 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Government-Owned Inventions; 
Availability for Licensing 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 


ACTION: Notice. 


SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 


Government and are'available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
Federally-funded research and | 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 

ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852-3804; telephone: 301/ 
496-7057; fax: 301/402-0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 


Amyloid Beta Is a Ligand for FPR Class 
Receptors 


Description of Technology: 
Alzheimer’s disease is the most 
important dementing illness in the 
United States because of its high 
prevalence. Five to ten percent of the 
United States population 65 years and 
older are afflicted with the disease. In 
1990 there were approximately 4 
million individuals with Alzheimer’s, 


_ and this number is expected to reach 14 


million by the year 2050. It is the fourth 
leading cause of death for adults, 
resulting in more than 100,000 deaths 
annually. Amyloid beta has been. : 
identified as playing an important role 
in the neurodegeneration of Alzheimer’s. 
disease. However, the mechanism by 
which this occurred was unknown, but 
has been postulated to be either direct 
or indirect through an induction of 
inflammatory responses. 

The NIH announces the ssleensidieation 
of the 7-transmembrane, G-protein- 
coupled receptor, FPRL~1, in the . 
cellular uptake and fibrillar aggregation 
of amyloid BB(ABB) peptides. The ABB 
peptides use the FPRL-1 receptorto 
attract and activate human monocytes 
and mouse microglial cells (publications 
referenced below), and have. been 
identified as a principal component of 
the amyloid plaques associated with 
Alzheimer’s disease. In addition, the 
known anti-inflammatory drug, 
Colchicine, has been shown to inhibit 
the FPRL1 activation by amyloid BB** 
and the internalization of FPRL1/ © 
amyloid beta complexes. 

Inventors: Ji Ming Wang et al. (NCD). 

Publications: 

1. Y Le, W Gong, L Tiffany, A un 
Tumanov, S Nedospasov, W Shen, NM 
Dunlop, J-L Gao, PM Murphy, JJ. 

Oppenheim, and JM Wang, “Amyloid - 


(beta)42 activates a G-protein-coupled 
chemoattractant receptor, FPR-like-1,” J. 
Neuroscience 2001 Jan 15; 21(2):RC123. 


2. HL Tiffany, MC Lavigne, YH Cui, 
JM Wang, TL Leto, JL Gao, and PM 
“Amyloid- beta induces 
chemotaxis and oxidant stress by acting 
at formylpeptide receptor 2, a G protein- 
coupled receptor expressed in 
phagocytes and brain,” J Biol Chem. 
2001 Jun 29;276(26):23645—52. 

3. YH Cui, Y Le, W Gong, P Proost, 

J Van Damme, WJ Murphy, and JM 
Wang, “Bacterial lipopolysaccharide 
selectively up-regulates the function of 
the chemotactic peptide receptor formyl 
peptide receptor 2 in murine microglial 
cells,” J Immunol. 2002 Jan 
1;168(1):434—42. | 

4. H Yazawa., Z-X Yu, K Takeda, Y 
Le, W Gong, VJ Ferrans, JJ Oppenheim, 
CC Li, and JM Wang, “Beta amyloid 
peptide (Ab42) is internalized via the G- 


- protein coupled receptor FPRL1 and 


forms fibrillar aggregates in 
macrophages,” FASEB J. 2001 Nov; 
15(13):2454—2642. 

5. P Iribarren, K Chen, J Hu, G Gong, 
EH Cho, S Lockett, B Uranchimeg, and | 
JM Wang, “‘CpG-containing 
oligodeoxynucleotide promotes 
microglial the up-take of amyloid beta 1- 
42 by up-regulating the expression of 
the G-protein coupled receptor 
mFPR2,”.FASEB J. 2005 
Dec;19(14):2032-4. 


6. K Chen, P Iribarren, | Hu, J] Chen, 
G Gong, EH Cho, S Lockett, NM Dunlop, 


~ and JM Wang, “Activation of Toll-like 


receptor 2 on microglia promotes cell 


_ uptake of Alzheimer disease-associated 


amyloid beta peptide,” J Biol Chem. 
2006 Feb 10;281(6):3651-9. 

Patent Status: U.S. Patent Application 
No. 10/831,524 filed 23 Apr 2004 (HHS 
Reference No. E-336-—01/0—US-02), 
claiming priority to 26 Oct-2001. 

Licensing Status: Available for non- 
exclusive or exclusive licensing. 


Licensing Contact: 301/496—7057; 
nihott@mail.nih.gov 


Collaborative Research 
The National Cancer Institute, 
Laboratory of Molecular 
Immunoregulation, is seeking 
statements of capability or interest from 
parties interested, in collaborative 
research to further develop, evaluate, or 
commercialized siRNA delivery 


_ development. Please contact Diana 


Bialozor at 301/846-5465 or | 
bialozod@mail.nih.gov for more 
information. 
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Dated: August 1, 2006. 
Steven M. Ferguson, 
Director, Division of Technology Development 


and Transfer, Office of Technology Transfer, 
National Institutes of Health. 


[FR Doc. E6-13191 Filed 8-11-06; 8:45 am] 
BILLING CODE 4140-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Government-Owned Inventions; 
Availability for Licensing 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 
ACTION: Notice. 


SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
Federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 

ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852-3804; telephone: 301/ 
496-7057; fax: 301/402-0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 


Adoptive T-Cell Transfer After 
Lymphodepletion Promotes Tumor 
Regression 

Description of Technology: Available 
for licensing is a method of adoptive 
cell transfer (ACT) immunotherapy. 
Since its first description, ACT is now 
being developed for the supportive 
treatment of a variety of infectious 
diseases and cancer. 

Current ACT methods to treat cancer 
are based on the ex vivo selection of 
lymphocytes with high avidity for 
recognition of tumor antigens, and their 
activation and numerical expansion 
before re-infusion to the autologous 
tumor-bearing host. The current 
invention improves ACT by including a 
pre-treatment regimen to ensure 
permissive conditions in the host for in 
vivo proliferation of the transferred 
cells. Specifically, the immune system 
is suppressed by pre-treatment with 
lymphodepleting chemotherapy. Two 


separate clinical trials have 
demonstrated that using this approach, 
ACT can induce lasting tumor 
shrinkage. 

Lymphodepleting chemotherapy 
followed by ACT resulted in tumor 
shrinkage of at least 50 percent in 6 out 
of 13 treated patients suffering from 
refractory melanoma. Several patients 
remained cancer free for more than a 
year after treatment. The usefulness of 
combined ACT and lymphodepleting 
therapy for cancer treatment was 
confirmed when this study was 
extended to include 35 melanoma 
patients. Eighteen of the 35 patients 
(51%) responded to the treatment, 
including 3 patients who experienced 
ongoing complete disappearance of 
cancer and 15 patients had tumor 
shrinkage of at least 50 percent with a 
mean duration of almost a year after 
treatment. In a recent clinical trial that 
is not yet published, using a modified 
protocol to treat 23 patients, a similar 
response rate (56%) was seen. 

his approach to ACT offers a 
potentially significant improvement in 
the treatment of many types of cancer. 
In addition, this method might be 
applicable in treating other diseases 
such as AIDS, immunodeficiency, or 
other autoimmunity for which immune 
effector cells can impact the clinical 
outcome. 

Inventors: Mark E. Dudley, Steven A. 
Rosenberg, John R. Wunderlich (NCI) 

Publications: 

1. Dudley ME, et al. “Adoptive cell 
transfer therapy following non- 
myeloablative but lymphodepleting 
chemotherapy for the treatment of 
patients with refractory metastatic 
melanoma.” J Clin Oncol. 2005 Apr 
1;23(10):2346-2357. 

2 . Dudley ME, et al. “Cancer 
regression and autoimmunity in patients 
after clonal repopulation with antitumor 
lymphocytes.” Science. 2002 Oct 
25;298(5594):850-854. 

Patent Status: U.S. Provisional 
Application No. 60/408,681 filed 06 Sep 
2002 (HHS Reference No. E-275—2002/ 
0—US-—01) PCT Application No. PCT/ 
US03/27873 filed 05 Sep 2003, which 
published as WO 2004/021995 on 18 
Mar 2004 (HHS Reference No. E-275- 
2002/1—PCT-01) 

U.S. Patent Application No. 10/ 
526,697 filed 05 May 2005 (HHS 
Reference No. E—275—2002/1—US—02) 

Licensing Status: Available for 
exclusive and non-exclusive licensing. 

Licensing Contact: Michelle A. 
Booden, Ph.D.; 301/451-7337; 
boodenm@mail.nih .gov 

Collaborative Research Opportunity: 
The NCI Surgery Branch is seeking 
statements of capability or interest from 


parties interested in collaborative 
research to further develop, evaluate, or 
commercialize ACT therapy. Please 
contact Steven A. Rosenberg, M.D., 
Ph.D. at 301-496-4164 for more 
information. 


Dated: August 3, 2006. 
Steven M. Ferguson, 
Director, Division of Technology Development 


and Transfer, Office of Technology Transfer, 
National Institutes of Health. 


[FR Doc. E6—13193 Filed 8—11—06; 8:45 am] 
BILLING CODE 4140-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Heart, Lung, and Blood 
Institute; Notice of Closed Meetings _ 


Pursuant to Section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Heart, Lung, 
and Blood Institute, Special Emphasis Panel, 
Cardiovascular Cell Therapy Research 
Network Review. 

Date: August 14-15, 2006. 

Time: 8 a.m. to 5:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Marriott, 5151 Pooks Hill 
Road, Bethesda, MD 20814. 

Contact Person: David A. Wilson, PhD, 
Scientific Review Administrator, Review 
Branch, Division of Extramural Affairs, 
National Heart, Lung, and Blood Institute, 
National Institutes of Health, 6701 Rockledge 
Drive, Room 7204, MSC 7924, Bethesda, MD 
20892, 301/435-0929, 
wilsond@nhlbi.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 


- limitations imposed by the review and 


funding cycle. 

Name of Committee: National Heart, Lung, 
and Blood Institute, Special Emphasis Panel, 
Minority Undergraduation Biomedical 
Education. 

Date: August 16, 2006. 

Time: 9 a.m. to 12 p.m. 

Agenda: To review and evaluate grant 
applications. 
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Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892, 
(Telephone Conference Call). 

Contact Person: Roy L. White, PhD, 
Scientific Review Administrator, Division of 
Extramural Affairs, Review Branch, National 
Heart, Lung, and Blood Institute, NIH, 6701 
Rockledge Drive, Rm..7202, Bethesda, MD 
20892-7924, 301/435-0310, 
whiterl@mail.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Nationa] Heart, Lung, 
and Blood Institute, Special Emphasis Panel, 
Atherosclerosis in a Swine Model. 

* Date: August 23, 2006. 

Time: 1 p.m. to 2 p.m. 

Agenda: To review and evaluate grant 
_ applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892, 
(Telephone Conference Call). 

Contact Person: Katherine M. Malinda, 
PhD, Scientific Review Administrator, 
Review Branch, Division of Extramural 
Affairs, National Heart, Lung, and Blood 
Institute, 6701 Rockledge Drive, Room 7198, 
Bethesda, MD 20892, (301) 435-0297, 
malindak@nhlbi.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 


Name of Committee: National Heart, Lung, 
and Blood Institute, Special Emphasis Panel, 
Shared Resource Grant Application Review. 

Date: August 25, 2006. 

Time: 1 p.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892, 
(Telephone Conference Call). 

Contact Person: Sheiley S. Sehnert, PhD, 
Scientific Review Administrator, Review 
Branch, NIH/NHLBI, 6701 Rockledge Drive, 
Room 7206, Bethesda, MD 20892-7924, 301/ 
435-0303, ssehnert@nhlbi.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: National Heart, Lung, 
and Blood Institute Special Emphasis Panel, 
Lung Biology Program Project. 

Date: August 31, 2006. 

Time: 2 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Rockledge Center Two, 6701 Rockledge - 
Drive, Bethesda, MD 20892, (Telephone 
Conference Call). 

Contact Person: Keith A. Mintzer, PhD, 
Scientific Review Administrator, Division of 
Extramural Affairs, National Heart, Lung, and 
Blood Institute, National Institutes of Health, 
6701 Rockledge Drive, Room 7186, NSC 
7924, Bethesda, MD 20892, 301-435-0280, 
mintzerk@nhlbi.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 


Any interested person may file written 
comments with the committee by forwarding 
the statement to the Contact Person listed on 
this notice. The statement should include the 
name, address, telephone number and when 
applicable, the business or professional 
affiliation of the interested person. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.233, National Center for 
Sleep Disorders Research; 93.837, Heart and 
Vascular Diseases Research; 93.838, Lung 
Diseases Research; 93.839, Blood Diseases 
and Resources Research, National Institutes 
of Health, HHS) 


Dated: August 7, 2006. 
Anna Snouffer, 


' Acting Director, Office of Federal Advisory 


Committee Policy. 
[FR Doc. 06-6875 Filed 8-11-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Biomedical 
Imaging and Bioengineering; Notice of 
Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of a meeting of the 
National Advisory Committee for 


Biomedical Imaging and Bioengineering. 


The meeting will be open to the 
public as indicated below, with 
attendance limited to space available. 
Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed blow in 
advance of the meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in section 
552b(c)(6), Title 5 U.S.C., as amended. 
The grant applications and the 
discussions could disclose confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Advisory 
Council or Biomedical Imaging and 
Bioengineering. 

Date: September 15, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: Grant applications. 

Place: Residence Inn Bethesda, 7335 
Wisconsin Avenue, Bethesda, MD 20814. 

Contact Person: Anthony Demsey, PhD, 
Director, Office of Extramural Policy, 
National Institute of Biomedical Imaging and 


Bioengineering, 6701 Democracy Blvd, Room 
241, Bethesda, MD 20892. ; 
Information is also available on the 

Institute’s/Center’s home page: http:// 
www.nibib1.nih.gov/about/NACBIB/ 
NACBIB.htm, where an agenda and any 
additional information for the meeting 
will be posted when available. 


Dated: August 7, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-6876 Filed 8-11-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Environmental 
Health Sciences; Notice of Closed 
Meeting 


Pursuant to section 10(d) of the 


- Federal Advisory Committee Act, as 


amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 


“as amended. The contract proposals and 


the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the contract 
proposals, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Environmental Health Sciences Special 
Emphasis Panel. 

Date: August 31, 2006. 

Time: 10 a.m. to 1 p.m. 

Agenda: To review and evaluate contract 
proposals. 

Place: NIEHS/National Institutes of Health, 
Building 4401, East Campus, 79 T.W. 
Alexander Drive, 122, Research Triangle 
Park, NC 27709. 

Contact Person: Michelle Victalino, 
Scientific Review Branch, Division of 
Extramural Research and Training, Nat’) 
Institute of Environmental Health Sciences, 
P.O. Box 12233, MD EC-30, Research 
Triangle Park, NC 27709, 919/541-3035, 
victoalinom@mail.nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.115, Biometry and Risk 
Estimation—Health Risks from 
Environmental Exposures; 93.142, NIEHS 
Hazardous Waste Worker Health and Safety 
Training; 93.143, NIEHS Superfund 
Hazardous Substances—Basic Research and 
Education; 93.894, Resources and Manpower 
Development in the Environmental Health 
Sciences; 93.113, Biological Response to 
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Environmental Health Hazards; 93.114, 
Applied Toxicological Research and Testing, — 
National Institutes of Health, HHS) 

Dated: August 7, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


{FR Doc. 06-6877 Filed 8-11-06; 8:45 am] 
BILLING Cons 4140-01-M 


DEPARTMENT OF HEALTH AND 
‘HUMAN SERVICES 


National Institutes of Health 


Statement of Organization, Functions, 
and Delegations of Authority 


Part N, National Institutes of Health, 
of the Statement of Organization, 
Functions, and Delegations of Authority 
for the Department of Health and 
Human Services (HHS) (40 FR 22859, 


May 27, 1975, as amended most recently 


at 70 FR 61146, October 20, 2005, and 
redesignated from Part HN as Part N at 

’ 60 FR 56606, November 9, 1995), is 
amended as set forth below to reflect the 
reorganization of the NIH Ethics Office. 

Section N-B, Organization and 
Functions, is amended by replacing the 
current section NAT (formerly HNAT) 
with the following: 

NIH Ethics Office (NAT, formerly 
HNAT). (1) Provides oversight and 
strategic direction of NIH activities 
relating to ethics policy, oversight, and 
operational activities; (2) develops and 
administers the NIH ‘policies and 
procedures for implementing the 
Government-wide conflict of interest 
statutes and regulations, the HHS 
supplemental conflict of interest 
regulations, and HHS policies; (3) 
implements a program for trans-NIH 
ethics oversight that includes 
information technology (IT) support 
systems, periodic reviews, audits, 
delegations of authority, training, and 
records management; and (4) determines 
real or potential conflicts of interest and 
assesses ethical considerations in 
scientific reporting, clinical trials, and 
scientific conferences and workshops. 

Division of IC Operations and Liaison 
(NAT2, formerly HNAT2). (1) Provides 
centralized operational services to ICs in 
the review and processing of: (a) 
Individual ethics actions and (b) ethics 
actions having IC-wide impact such as 
preapproval of awards, and blanket 
approval of widely attended gatherings 
(WAGs); (2) provides advisory services 
in the management of IC ethics reviews; 
and (3) provides ethics services for the 
Office of the Director, NIH. 

Division of Policy and Management 
Review (NAT3, formerly HNAT3). (1) 


Provides technical review of NIH and IC 
Ethics Programs and conducts risk 
assessment; (2) develops NIH-wide 
policies and procedures to ensure a 
rigorous NIH Ethics Program; (3) 
manages ethics delegations of authority; 
(4) develops and manages content for 
the NIH Ethics Web site; and (5) 
provides NIH-wide ethics training to 
staff. 


Delegations of Authority: All delegations 
and redelegations of authority to officers and 
employees of NIH that were in effect 
immediately prior to the effective date of this 
amendment and are consistent with this 
amendment shall continue in effect, pending 
further redelegation. 

Dated: August 4, 2006. 

Elias A. Zerhouni, 

Director, National Institutes of Health. 

[FR Doc. E6-13305 Filed 8-11-06; 8:45 am] 
BILLING CODE 4140-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Prospective Grant of Exclusive 
License: Recombinant Antibodies and 
immunoconjugates Targeted to CD-22 
Bearing Cells and Tumors 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. - 


ACTION: Notice. 


SUMMARY: This is notice, in accordance 
with 35 U.S.C. 209(c)(1) and 37 CFR 
Part 404.7(a)(1)(i), that the National 
Institutes of Health, Department of 
Health and Human Services, is ~ 
contemplating the grant of an exclusive . 
patent license to practice the inventions 
embodied in U.S. Patent Application 
No. 09/381,497, filed September 20, 
1999, entitled “Recombinant Antibodies 
and Immunoconjugates Targeted to CD— 
22 Bearing Cells and Tumors” [E-059— 
1997/0—US-07]; European Patent 
Application No. 98912977.0, filed 
October 13, 1999, entitled 
“Recombinant Antibodies and 
Immunoconjugates Targeted to CD-22 
Bearing Cells and Tumors” [E—059— 
1997/0-EP-05]; Japanese Patent 
Application No. 10-540812, filed March 
19, 1998, entitled “Recombinant 
Antibodies and Immunoconjugates 
Targeted to CD-22 Bearing Cells and 
Tumors” [E-059—1997/0—JP—06]; 
Australian Patent No. 740904, issued on 
February 28, 2002, entitled 
“Recombinant Antibodies and 


_ Immunoconjugates Targeted to CD-22 


Bearing Cells and Tumors” [E—059-— 
1997/0-AU-—03]; and Canadian Patent 
Application No. 2284665, filed March 


19, 1998, entitled “Recombinant 
Antibodies and Immunoconjugates 
Targeted to CD—22 Bearing Cells and 
Tumors” [E-059-1997/0-CA-04]; to 
Cambridge Antibody Technology, Ltd., 
which has offices in Cambridge, United 
Kingdom. The patent rights in these 
inventions have been assigned to the 
United States of America. 

The prospective exclusive license 
territory may be worldwide, and the 
field of use may be limited to the use 
of the BL22 and HA22 and variants 
thereof as claimed in the licensed patent 
rights for the treatment of hematologic 
malignancies. 


DATES: Only written comments and/or 
applications for a license which are 
received by the NIH Office of 
Technology Transfer on or before 
October 13, 2006 will be considered. 


ADDRESSES: Requests for copies of the 
patent application, inquiries, comments, 
and other materials relating to the 
contemplated exclusive license should 
be directed to: Jesse S. Kindra, J.D., 
M.S., Technology Licensing Specialist, 
Office of Technology Transfer, National 
Institutes of health, 6011 Executive 
Boulevard, Suite 325, Rockville, MD 
20852-3804; Telephone (301) 435-5559; 
Facsimile: (301) 402-0220; E-mail: 
kindraj@mail.nih.gov. 


SUPPLEMENTARY INFORMATION: This 


technology is a family of two (2) 
immunoconjugates, each consisting of 
an anti-CD-—22 antibody coupled to a 
killing moiety, specifically 
pseudomonas exotoxin (PE38). The 
immunotoxins are both targeted towards 
CD-22, and may be useful as 
therapeutic agents for the treatment of 
leukemias, lymphomas and 
autoimmune diseases. Further, BL22 has 
shown success in early clinical trials. 
The prospective exclusive license will 
be royalty bearing and will comply with 
the terms and conditions of 35 U.S.C. 
209 and:37 CFR 404.7. The prospective 
exclusive license may be granted unless 
within sixty (60) days from the date of 


* this published notice, the NIH receives 


written evidence and argument that 
establishes that the grant of the license 
would not be consistent with the 
requirements of 35 U.S.C. 209 and 37 
CFR 404.7. 

Applications for a license in the field 
of use filed in response to this notice 
will be treated as objections to the grant 
of the contemplated exclusive license. 
Comments and objections submitted to 
this notice will not be made available 
for public inspection and, to the extent 
permitted by law, will not be released 
under the Freedom of Information Act, 
5 U.S.C. 552. 
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Dated: July 28, 2006. 
Steven Ferguson, 


Director, Division of Technology Development 
and Transfer, Office of Technology Transfer, 
National Institutes of Health. 


[FR Doc. 06-6871 Filed 8—11—06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Prospective Grant of Exclusive 
License: Treatment of Cardiovascular 
Conditions With Nitrite Therapy 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 
ACTION: Notice. 


SUMMARY: This is notice, in accordance 
with 35 U.S.C. § 209(c)(1) and 37 CFR 

§ (a)(1)(D, that the National Institutes of 
Health (NIH), Department of Health and 
Human Services (HHS), is 
contemplating the grant of an exclusive 
license to practice the invention 
embodied in: PCT patent application 
PCT/US2004/041256 filed December 9, 
2004, entitled: “‘Methods for 
Suppressing an Immune Response or 
Treating a Proliferative Disorder” [HHS 
Reference Number: E—259—2003/0—PCT-— 
02], to Sahajanand Medical 
Technologies Pvt. Ltd., registered as a 
private limited company in accordance 
with the Companies Act of India, having 
a principle place of business in Surat, 
India and U.S. headquarters in 
Gaithersburg, Maryland. The field of use 
may be limited to the use of 2-(4- 
piperaziny])-8-phenyl-4H-1-benzopyran- 
4-one (LY303511), for the treatment and 
prevention of stenosis and restenois 
and/or other proliferative disorders. The 
United States of America is an assignee 
of the patent rights in these inventions. 
DATES: Only written comments and/or 
application for a license, which are 
received by the NIH Office of 
Technology Transfer on or before 
October 13, 2006 will be considered. 
ADDRESSES: Requests for a copy of the 
patent application, inquiries, comments 
and other materials relating to the 
contemplated license should be directed 
to: Susan Carson, D. Phil, Office of 
Technology Transfer, National Institutes 
of Health, 6011 Executive Boulevard, 
Suite 325, Rockville, MD 20852-3804; 
E-mail: carsonsu@od.nih.gov; 
Telephone: (301) 435-5020; Facsimile: 
(301) 402-0220. 

SUPPLEMENTARY INFORMATION: The 
search for specific kinase inhibitors is 
an active area of drug development as 
there is a continued need for effective 


anti-proliferative therapeutics with 
acceptable toxicities. The core invention 
is a novel method of use of one of the 
4H-1-benzopyran-4-one derivatives 
(LY303511) which has been shown to 
target mTOR and casein kinase 2 (CK2) 
without affecting P13K activity (JPET, 
May 26, 2005, doi: 10.1124/ 
jpet.105.083550). Proof of concept data 
is available in an in vivo human 
zenograft PC-3 prostate tumor model, 
without observed toxicity. In vitro data 
suggests that (2-(4-piperazinyl)-8- 


_ pheynl-4H-1 benzopyran-4-one and 


derivatives may be effective in treating 
inflammatory, autoimmune and other 
proliferative disorders including 
restenosis and a variety of cancers. 
Method of use claims are directed to 
derivatives of 2-(4-piperaziny]l)- 
substituted 4H-1-benzopyran-4-one 
compounds as anti-proliferative, 
immunosuppressive, anti-inflammatory, 
anti-restenosis and anti-neoplastic 
agents. 

The prospective exclusive license will 
be royalty bearing and will comply with 
the terms and conditions of 35 U.S.C. 
209 and 37 CFR 404.7. The prospective 
exclusive license may be granted unless, 
within 60 days from the date of this 
published Notice, NIH receives written 
evidence and argument that establishes 
that the grant of the license would not 
be consistent with the requirements of 
35 U.S.C. 209 and 37 CFR 404.7. 

‘ Properly filed competing applications 
for a license filed in response to this 
notice will be treated as objections to 
the contemplated license. Comments 
and objections submitted in response to 
this notice will not be made available 


for public inspection, and, to the extent ° 


permitted by law, will not be released 
under the Freedom of Information Act, 
5.U.S.C, 552. 

Dated: July 24, 2006 
Steven M. Ferguson, 


Director, Division of Technology Development 
and Transfer, Office of Technology Transfer, 


- National Institutes of Health. 
[FR Doc. 06-6880 Filed 8-11-06; 8:45am] 


BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health — 


Privacy Act of 1974; Proposed Altered 
System of Records 


AGENCY: National Institutes of Health 
(NIH), Department of Health and Human 
Services (DHHS). 

ACTION: Notification of Proposed Altered 
System of Records. 


SUMMARY: In accordance with the 
requirements of the Privacy Act of 1974, 
as amended (Privacy Act), the National 
Institutes of Health (NIH) hereby 
publishes a notice of a proposal to alter 
System of Records, No. 09-25-0168, 
“Invention, Patent, and Licensing 
Documents Submitted to the Public 
Health Service by its Employees, 
Grantees, Fellowship Recipients, and 


’ Contractors, HHS/NIH/OD.” NIH 


proposes a new legal authority for the 
maintenance of the System to read: 15 
U.S.C. 3710, 3710a, 3710c & 3710d and 
35 U.S.C. 200 et seq. provide authority 
to maintain the records; 37 CFR part 401 
“Rights to Inventions Made by 
Nonprofit Organizations and Small 
Business Firms under Government 
Grants, Contracts, and Cooperative 
Agreements;” 37 CFR part 404 
“Licensing of Government Owned 
Inventions;” and 45 CFR part 7 
“Employee Inventions.” NIH is also 
proposing new routine uses for this 
System. 

These records will be maintained by 

the Office of Technology Transfer 
(OTT), OIR/OD; Office of Financial 
Management (OFM), OD; Office of 
Reports and Analysis (ORA), OER/OD; 
Health and Human Services Technology 
Development Coordinators and HHS 
Contract Attorneys who retain files 
supplemental to the records maintained 
by the Office of Technology Transfer; 
and the Extramural Inventions and 
Technology Resources Branch, OPERA/ 
OER/OD. 
DATES: The NIH invites interested 
parties to submit comments on or before 
September 13, 2006. The NIH will send 
a Report of the Proposed Altered System 
to the Congress and to the Office of 
Management and Budget (OMB). The 
proposed altered System of Records will 
be effective 40 days from the date 
submitted to the OMB, unless NIH 
receives comments that would result in 
a contrary determination. 
ADDRESSES: You may submit comments, 
identified by the Privacy Act System of 
Records Number 09—25—0168, by any of 
the following methods: 

e Federal eRulemaking Portal: http:// 
regulations.gov. Follow the instructions 
for submitting comments. 

e E-mail: 
nihprivacyactofficer@mail.nih.gov and 
include PA SOR number 09-25-0168 in 
as subject line of the message. 

‘hone: (301) 496-2832 a toll- 
number). 

Fax: (301) 402-0169. 

e Mail: NIH Privacy Act Officer, 
Office of Management Assessment, 
National Institutes of Health, 6011 
Executive Boulevard, Suite 601, MSC 
7669, Rockville, Maryland 20892. 


~. 
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Hand Delivery/Courier: 6011 
Executive Boulevard, Suite 601, MSC 
7669, Rockville, Maryland 20892. 

Comments received will be available 
for inspection and copying at this same 
address from 9 a.m. to 3 p.m., Monday 
through Friday, Federal holidays 
excepted. 


FOR FURTHER INFORMATION, CONTACT: NIH 
Privacy Act Officer, Office of 
Management Assessment (OMA), Office 
of the Director (OD), National Institutes 
of Health (NIH), 6011 Executive - 
Boulevard, Suite 601, MSC 7669, 
Rockville, Maryland 20892, or 
telephone (301) 496-2832 (not a toll-free 
number). 


SUPPLEMENTARY INFORMATION: The NIH 


' proposes to alter System of Records, No. 
09-25-0168, “Invention, Patent, and 


Licensing Documents Submitted to the 
Public Health Service by its Employees, 
Grantees, Fellowship Recipients, and 
Contractors, HHS/NIH/OD.” This 
System of Records will be used to: (1) 
Obtain patent protection of inventions 
when title is assigned to HHS; (2) 
monitor the development of inventions 
made by grantees and contractors and 
protect the government rights to patents 
made with NIH support; (3) grant 
licenses to HHS inventions; and (4) 


‘administer and provide royalty 


payments to HHS inventors. 

This System of Records contains 
information such as inventor name, 
address, social security number 
(required if inventor is receiving 
royalties, otherwise optional), tithe and 
description of the invention, Employee 
Invention Report (EIR) Number, Case/ 
Serial Number, prior art related to the 
invention, evaluation of the commercial 
potential of the invention, prospective 
licensees’ intended development of the 
invention, associated patent prosecution 
and licensing documents and royalty 
payment information. 

This System also includes other 
documents developed or information 
and material received by HHS from 
grantees and contractors who have 
reported inventions made with HHS 
funding, as well as HHS employee 
inventors who have assigned title to . 
their inventions to HHS. when HHS has 
applied for patents, has been granted 
patents, and/or is receiving royalties 
from patents. The records in this System 
may also contain reports of action taken 


_by the agency, and decisions and reports 


on legal matters associated with * 
invention, patent, and licensing matters. 
This System also includes 
information and material received from 
inventors and other collaborating 
persons, grantees, fellowship recipients 
and contractors; other Federal agencies; 


scientific experts from non-Government 
organizations; contract patent counsel 
and their employees and foreign 
contract personnel; United States and 
foreign patent offices; prospective 
licensees; HHS Technology 
Development Coordinators; Internet and 
commercial databases; and third parties 
whom HHS contacts to determine 
individual invention ownership or 
Government ownership. These records 
are retrieved by name of the inventor, 
Employee Invention Report (EIR) 
Number, or keywords relating to the 
nature of the invention, Case/Serial 
Number, licensing number, internal 
reference numbers, contractor, agency, 
Institute, and/or.Center, 

The records in this System are stored 
in file folders, computer tapes, and 
computer disks. The records in this 


System will be maintained in 


designated NIH offices in a secure 
manner compatible with their content 
and use. During normal business hours, 
records at OTT are managed by on-site 
contractor personnel who regulate 
availability of the files. During evening 
and weekend hours the offices are 
locked and the building is closed. These 
practices are in compliance with the 
standards of the General Administration 
Manual, PHS Supplementary Chapter 
45-13 ‘Safeguarding Records Contained 
in Systems of Records’’; and the HHS 
Automated Information Systems 
Security Program Handbook. 

Data on computer files is accessed by 


‘password known only to authorized 


users who are NIH or contractor 
employees involved in patenting and 
licensing of HHS inventions or in : 
keeping records of inventions made by 
HHS contractors and grantees. Access to 
information is thus limited to those with 
a need to know. Data stored in 
computers will be accessed through the 
use of passwords known only to the 
authorized users. A password is 
required to access the database. All 
users of personal information in 
connection with the performance of 
their jobs protect information, including 
confidential business information 
submitted by potential licensees, from 
public view and from unauthorized 
personnel entering an unsupervised 
office. 

The records in this System are 
retained and disposed of under the 
authority of the NIH Records Control 
Schedule contained in NIH Manual 
Chapter 1743, Appendix 1—‘‘Keeping 
and Destroying Records” (HHS Records 
Management Manual, Appendix B-361), 
item 1100-L, which allows records to be 
kept for a maximum of thirty years. 
Refer to the NIH Manual chapter for 
specific disposition instructions. 


The routine uses proposed for this 
System are compatible with the stated 
purpose of the System and support the 
agency’s administration of invention, 
patent, and licensing programs and 
requirements: 

The first routine use permits 
disclosure to a Member of Congress or 
to a Congressional staff member in 
response to an inquiry of the 
Congressional office made at the written 
request of the constituent about whom 
the record is maintained. 

The second routine use permits the 
National Institutes of Health (NIH), 
Department of Health and Human 
Services (HHS; also referred to as 
“Department’’) to disclose information 
from this System of Records to the 
Department of Justice when: (a) HHS or 
any component thereof; or (b) any 
employee of HHS in their official 
capacity where the Department of 
Justice has agreed to represent the 
employee; or (c) the United States 
Government is a party to litigation or 
has an interest in the litigation, and after 
careful review, HHS determines that the 
records are both relevant and necessary 
to the litigation and the use of the 
records by the Department of Justice is 
therefore deemed by HHS to be for a 
purpose that is compatible with the 
purpose for which HHS collected the 
records. Disclosure may also be made to 
the Department of Justice to obtain legal 
advice concerning issues raised by the 
records in this System. 

The third routine use permits 
disclosure to a court or adjudicative 
body of competent jurisdiction in a 
proceeding when: (a) HHS or any 
component thereof; or (b) any employee 
of the agency in their official capacity; 
or (c) any employee of HHS in their 
individual capacity where HHS has 
agreed to represent the employee; or (d) 
the United States Government is party 
to litigation or has an interest in the 
litigation, and, after careful review, HHS 
determines that the records are both 
relevant and necessary to the litigation 
and the use of the records is therefore 
deemed by HHS to be for a purpose that 
is compatible with the purpose for 
which HHS collected the records. 

When a record on its face, or in 
conjunction with other records, 
indicates a violation or potential 
violation of law, whether civil, criminal 
or regulatory in nature, and whether 
arising under general statute or 
particular program statute, or under 
regulation, rule, or order issued 
pursuant thereto, the fourth routine use 
permits disclosure to the appropriate 
agency, whether Federal, State, local, 
foreign, or tribal, or other public 
authority or agency responsible for 
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enforcing, investigating or prosecuting 

_ the violation or charged with enforcing 
or implementing the statute, or rule, 
regulation, or order issued pursuant 
thereto, if the information disclosed is 
relevant to any enforcement, regulatory, 
investigative or prosecutive 
responsibility of the receiving entity. 

The fifth routine use permits 
disclosure to a Federal, State, local, 
foreign, or tribal or other public 
authority or agency of any portion of 
this System of Records that contains 
information relevant to the retention of 
an employee, the retention of a security 
clearance, the award of a grant or 
contract, or the issuance or retention of 
a license, patent or other monetary or 
nonmonetary benefit. Another agency or 
licensing organization may make a 
request supported by the written 
consent of the individual for the entire 
record if it so chooses. No disclosures 
shall be made unless the information 
has been determined to be sufficiently 
reliable to support a referral to another 
office within the agency or to another 
Federal agency for criminal, civil, 
administrative, personnel, or regulatory 
action. 

The sixth routine use permits 
disclosure to a Federal, State, local or 
foreign agency maintaining civil, 
criminal, or other relevant enforcement 
records, or other pertinent records, or to 
another public authority or professional 
organization, if necessary to obtain 
information relevant to an investigation 
concerning the retention of an employee 
or other personnel action, the retention 
of a security clearance, the award of a 
grant or contract, or the issuance or 
retention of a license, patent or other 
monetary or nonmonetary benefit. 

Under the seventh routine use, where 
Federal agencies having the power to 
subpoena other Federal agencies’ 
records, such as the Internal Revenue 
Service or the Civil Rights Commission, 
issue a subpoena to HHS for records in 
this System of Records, HHS may make 
those records available. 

The eighth routine use permits 
disclosure to agency contractors, 
experts, or consultants who have been 
engaged by the agency to assist in the 
performance of a service related to this 
System of Records and who need to 
have access to the records in order to 
perform the activity. Recipients shall be 
required to comply with the 
requirements of the Privacy Act of 1974, 
as amended (Act, also referred to as 
“Privacy Act”), pursuant to 5 U.S.C. 

* 552a(m). 
The ninth routine use permits NIH to 


disclose information from this System of © 


Records for the purpose of obtaining 
patent protection for HHS inventions 


and licenses for these and other HHS 
inventions to: (a) Scientific personnel, 
both in this agency and other 
Government agencies, and in non- 
Governmental organizations such as 
universities, who possess the expertise 
to understand the invention and 
evaluate its importance as a scientific 
advance; (b) contract patent counsel and 
their employees and foreign contract 
personnel retained by the Department 
for patent searching and prosecution in 
both the United States and foreign 
patent offices; (c) all other Government 
agencies whom HHS contacts regarding 
the possible use, interest in, or 
ownership rights in HHS inventions; (d) 
prospective licensees or technology 
finders who may further make the 
invention available to the public 
through sale or use; (e) parties, such as 
supervisors of inventors, whom HHS 
contacts to determine ownership rights, 
and those parties contacting HHS to 
determine the Government’s ownership; 
and (f) the United States and foreign 
patent offices involved in the filing of 
HHS patent applications. 

Under the tenth routine use, NIH shall 
report to the Treasury Department, 
Internal Revenue Service (IRS), as 
taxable income, the amount of royalty 
payment paid to HHS inventors. 

The eleventh routine use permits NIH 
to disclose information from this System 
of Records to: (a) Potential clinical trial 
participants, under the rules and 
regulations governing the NIH human 
subjects protections program, when an 
investigator has any financial interests 
that might be relevant for their 
consideration when deciding whether or 
not to participate in a trial and; (b) the 
general public to reveal the 
compensation that government 
scientists receive on licensed inventions 
generated during their government . 
work. 

The following notice is written in the 
present tense, rather than the future 
tense, in order to avoid the unnecessary 
expenditure of public funds to republish 
the notice after the System has become 
effective. 


Dated: June 9, 2006. 
Colleen Barros, 
Deputy Director for Management, NIH. 


09-25-0168. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM NAME: 

Invention, Patent, and Licensing 
Documents Submitted to the Public 
Health Service by its Employees, 
Grantees, Fellowship Recipients, and 


Contractors, HHS/NIH/OD. 


SYSTEM LOCATION: 


Office of Technology Transfer (OTT), 
Office of Intramural Research, Office of 
the Director, 6011 Executive Boulevard, 
Suite 325, Bethesda, MD 20852. 

Office of Financial Management 
(OFM), Office of the Director, Building 
31, Room B1B55, 31 Center Drive, 
Bethesda, MD 20892. 

Office of Reports and Analysis (ORA), 
Office of Extramural Research, Office of 
the Director, Building 1, Room 252, 1 
Center Drive, Bethesda, MD 20892- 
2184. 

Health and Humans Services 
Technology Development Coordinators 
and HHS Contract Attorneys who retain 
files supplemental to the records 
maintained by the Office of Technology 
Transfer. 

Extramural Inventions and 
Technology Resources Branch, Office of 
Policy for Extramural Research 
Administration (OPERA), Office of 
Extramural Research, Office of the 
Director, Rockledge I, Room 1040, 6705 
Rockledge Drive, Bethesda, MD 20892— 
7980. 

Write to the System Manager below 
for office locations. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

HHS grantees and contractors who 
have reported inventions made with 
HHS funding, as well as HHS employee 
inventors who have assigned title to 
their inventions to HHS when HHS has 
applied for patents, has been granted 
patents, and/or is receiving royalties 
from patents. 


CATEGORIES OF RECORDS IN THE SYSTEM: | 

This System of Records contains 
information such as inventor name, 
address, social security number 
(required if inventor is receiving 
royalties, otherwise optional), title and: 
description of the invention, Employee 
Invention Report (EIR) Number, Case/ 
Serial Number, prior art related to the 
invention, evaluation of the commercial 
potential of the invention, prospective 
licensees’ intended development of the 
invention, associated patent prosecution 
and licensing documents and royalty 
payment information. 

This System also includes other 
documents developed or information 
and material received by HHS from 
grantees and contractors who have 
reported inventions made with HHS 
funding, as well as HHS employee 
inventors who have assigned title to 
their inventions to HHS when HHS has 
applied for patents, has been granted 
patents, and/or is receiving royalties 
from patents. The records in this System 


_ may also contain reports of action taken 
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by the agency, and decisions and reports: 
on legal matters associated with 
invention, patent, and licensing matters. 


This System also includes 
information and material received from 
inventors and other collaborating 
persons, grantees, fellowship recipients 
and contractors; other Federal agencies; 
scientific experts from non-Government 
organizations; contract patent counsel 


‘and their employees and foreign 


contract personnel; United States and 
foreign patent offices; prospective 
licensees; HHS Technology 
Development Coordinators, Internet and 
commercial databases, and third parties 
whom HHS contacts to determine 
individual invention ownership or 
Government ownership. These records 
are retrieved by name of the inventor, 
Employee Invention Report (EIR) 
Number, or keywords relating to the 
nature of the invention, Case/Serial 
Number, licensing number, internal 
reference numbers, contractor, agency, 
Institute, and/or Center. 


The records in this System are stored 
in file folders, computer tapes, and 
computer disks. The records in this 
System will be maintained in 
designated NIH offices in a secure 
manner compatible with their content 
and use. During normal business hours, 
records at OTT are managed by on-site 
contractor personnel who regulate 
availability of the files. During evening 
and weekend hours the offices are 
locked and the building is closed. These 
practices are in-;compliance with the 
standards of the General Administration 
Manual, PHS Supplementary Chapter 
45-13 ‘Safeguarding Records Contained 
in Systems of Records’; and the HHS 
Automated Information Systems 
Security Program Handbook. 


Data on computer files is accessed by 
password known only to authorized 
users who are NIH or contractor 
employees involved in patenting and 
licensing of HHS inventions or in 
keeping records of inventions made by 
HHS contractors and grantees. Access to 
information is thus limited to those with 
a need to know. Data stored in 
computers will be accessed through the 
use of passwords known only to the 
authorized users. A password is 
required to access the database. All 
users of personal information in 
connection with the performance of 
their jobs protect information, including 
confidential business information 
submitted by potential licensees, from 
public view and from unauthorized 
personnel entering an unsupervised 
office. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

15 U.S.C. 3710, 3710a; 3710c & 3710d 
and 35 U.S.C. 200 et seq. provide 
authority to maintain the records; 37 
CFR Part 401 “Rights to Inventions 
Made by Nonprofit Organizations and 
Small Business Firms under 
Government Grants, Contracts, and 
Cooperative Agreements;” 37 CFR Part 
404 “Licensing of Government Owned 
Inventions;’’ and 45 CFR Part 7 
“Employee Inventions.” 


PURPOSE(S) OF THE SYSTEM: 


Records in this System are used to: (1) 
Obtain patent protecticn of inventions 
when title is assigned to HHS; (2) 
monitor the development of inventions 
made by grantees and contractors and 
protect the government rights to patents 
made with NIH support; (3) grant 
licenses to HHS inventions; and (4) 
administer and provide royalty 
payments to HHS inventors. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES FOR WHICH THE RECORDS MAY 
BE USED: 

The routine uses proposed for this 
System are compatible with the stated 
purpose of the System and support the 
agency’s administration of invention, 
patent, and licensing programs and 
requirements: 

1. Disclosure may be made to a 
Member of Congress or to a 
Congressional staff member in response 
to an inquiry of the Congressional office 
made at the written request of the 
constituent about whom the record is — 
maintained. 

2. The Department of Health and 
Human Services (HHS; also referred to 
as ““‘Department’’) may disclose 
information from this System of Records 
to the Department of Justice when: (a) 
HHS or any component thereof; or (b) 
any employee of HHS in their official 
Capacity where the Department of 
Justice has agreed to represent the 
employee; or (c) the United States 
Government is a party to litigation or 
has an interest in the litigation, and after 
careful review, HHS determines that the 
records are both relevant and necessary 
to the litigation and the use of the 
records by the Department of Justice is 
therefore deemed by HHS to be for a 
purpose that is compatible with the 
purpose for which HHS collected the 
records. Disclosure may also be made to 
the Department of Justice to obtain legal 
advice concerning issues raised by the 
records in this System. 

3. Disclosure may be made to a court 
or adjudicative body of competent 
jurisdiction in a proceeding when: (a) 
HHS or any component thereof; or (b) 


any employee of the agency in their 
official capacity; or (c) any employee of 
HHS in their individual capacity where 
HHS has agreed to represent the 
employee; or (d) the United States 
Government is party to litigation or has 
an interest in the litigation, and, after 
careful review, HHS determines that the 
records are both relevant and necessary 
to the litigation and the use of the 


‘records is therefore deemed by HHS to 


be for a purpose that is compatible with 
the purpose for which HHS collected 
the records. 

4. When a record on its face, or in 
conjunction with other records, 
indicates a violation or potential 


violation of law, whether civil, criminal 


or regulatory in nature, and whether 
arising under general statute or 
particular program statute, or under 
regulation, rule, or order issued 
pursuant thereto, disclosure may be 
made to the appropriate agency, 
whether Federal, State, local, foreign or 
tribal, or other public authority or 
agency responsible for enforcing, 
investigating or prosecuting the 
violation or charged with enforcing or 
implementing the statute, or rule, 
regulation, or order issued pursuant 
thereto, if the information disclosed is 
relevant to any enforcement, regulatory, 
investigative er prosecutive 
responsibility of the receiving entity. 

5. Disclosure may be made to a 
Federal, State, local, foreign, or tribal or 
other public authority or agency of any 
portion of this System of Records that 
contains information relevant to the 
retention of an employee, the retention 
of a security clearance, the award of a 
grant or contract, or the issuance or 
retention of a license, patent or other 
monetary or nonmonetary benefit. 
Another agency or licensing 
organization may make a request 
supported by the written consent of the 
individual for the entire record if it so 
chooses. No disclosures shall be made 
unless the information has been 
determined to be sufficiently reliable to 
support a referral to another office 
within the agency or to another Federal 
agency for criminal, civil, . 
administrative, personnel, or regulatory 
action. 

6. Disclosure may be made to a 
Federal, State, local or foreign agency 
maintaining civil, criminal, or other 
relevant enforcement records, or other 
pertinent records, or to another public 
authority or professional organization, if 
necessary to obtain information relevant 
to an investigation concerning the 
retention of an employee or other 
personnel action, the retention of a 
security clearance, the award of a grant 
or contract, or the issuance or retention 
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of a license, patent or other: monetary or. 
nonmonetary benefit. 

7. Where Federal agencies having the 
power to subpoena other Federal 
agencies’ records, such as the Internal 
Revenue Service or the Civil Rights 
Commission, issue a subpoena to HHS 
for records in this system of records, ~ 
HHS may make those records available. 

8. Disclosure may be made to agency 
contractors, experts, or consultants who 
have been engaged by the agency to 
assist in the performance of a service 
related to this System of Records and 
who need to have access to the records 
in order to perform the activity. 
Recipients shall be required to comply 
with the requirements of the Privacy Act 
of 1974, as amended (Act, also referred 
to as “Privacy Act’), pursuant to 5 
U.S.C. 552a(m). 

9. NIH may disclose information from 
this System of Records for the purpose 
of obtaining patent protection for HHS 
inventions and licenses for these and 
other HHS inventions to: (a) Scientific 
personnel, both in this agency and other 
Government agencies, and in non- 
Governmental organizations such as . 
universities, who possess the expertise 
to understand the invention and 
evaluate its importance as a scientific 
advance; (b) contract patent counsel and 
their employees and foreign contract 
personnel retained by the Department 
for patent searching and prosecution in 
both the United States and foreign 
patent offices; (c) all other Government 
agencies whom HHS contacts regarding 
the possible use, interest in, or 
ownership rights in HHS inventions; (d) 
prospective licensees or technology — 
finders who may further make the © 
invention available to the public 
through sale or use; (e) parties, such as 
supervisors of inventors, whom HHS 
contacts to determine ownership rights, 
and those parties contacting HHS to 
determine the Government’s ownership; 
and (f) the United States and foreign 
patent offices involved in the- filing of 
HHS patent applications. 

10. NIH shall report to the Treasury 
Department, Internal Revenue Service 
(IRS), as taxable income, the amount of 
royalty payment paid to HHS inventors. 

11. NIH may disclose information 
from this System of Records to: {a} . 
Potential clinical trial participants, 
under the rules and regulations 
governing the NIH human subjects 
protections program, when an 
investigator has any financial interests 
that might be relevant for their’ 
consideration when deciding whether or 
not to participate in a trial and; (b) the 
general public to reveal the 
compensation that government © 
scientists receive on licensed inventions 


titein 


work; 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


The records in this System are stored 
in file folders, computer tapes, and 
computer disks. 


RETRIEVABILITY: 


Records are retrieved by name of the 
inventor, Employee Invention Report 
(EIR) Number, or keywords relating to 
the nature of the invention, Case/Serial 
Number, licensing number, internal 
reference numbers, contractor, agency, 
Institute, and/or Center. 


SAFEGUARDS: 


1. Authorized Users: Data-on 
computer files is accessed by password 
known only to. authorized users who are 
NIH or contractor employees involved 
in patenting and licensing of HHS: 
inventions or in keeping records of 
inventions made by HHS contractors 
and grantees. Access to information is 
thus limited to those with a need to 
know. 

2. Physical Sedeguarde: The records in 
this System will be maintained in 
designated NIH offices in a secure 
manner compatible with their content 
and use. During normal business hours, 
records at OTT are managed by on-site 
contractor personnel who regulate 
availability of the files. During evening 
and weékend hours the offices are 


locked and thé building is closed: These 


practices are in compliance with the 

standards of the General Administration 

Manual; PHS Supplementary Chapter | 
45-13 “Safeguarding Records Contained 


in Systems of Records”; andthe HHS = 


Automated Information Systems 
Security Program Handbook. | . 

3. Procedural and Technical 
Safeguards: Data stored in computers 
will be accessed through the use of 
passwords known only tothe 
authorized users. A password is 
required to access the database. All _ 
users of personal information in 
connection with the performance of 
their jobs (see Authorized Users, above) 
protect information, including” 
confidential business information 
submitted by potential licensees, from 
public view and from unauthorized 
personnel entering an unsupetvised 
office. 


RETENTION AND DISPOSAL? 
Records are retained and disposed of 
under the authority of the NIH Records 
Control Schedule contained in NIH. 
Manual Chapter 1743, Appendix 1— 


“Keeping and Destroying ‘Records’. 
(HHS Records Management Manual, 
Appendix B-361), item 1100—L, which 
allows records to be kept for a 
maximum of thirty years. Refer to the 
NIH Manual Chapter for specific 
disposition instructions. 


SYSTEM MANAGER(S) AND ADDRESS: 


Freedom of Information Act 
Coordinator, Office of Technology 
Transfer, Office of Intramural Research, 
Office of the Director, 6011 Executive 
Boulevard, Suite 325, Bethesda, MD 
20852. 

Office of Financial Management, 
Office of Management, Office of the 
Director, 2115 E. Jefferson Street, Room 
3A-307, Rockville, MD 20892. 

Office of Reports and Analysis, Office 
of Extramural Research, Office of the 
Director, Building 1, Room 252, 1 Center 
Drive, Bethesda, MD 20892-2184. 

Extramural Inventions and 
Technology Resources Branch, Office of 
Policy for Extramural Research . 
Administration, Office of Extramural 
Research, Office of the Director, 
Rockledge I, 6705 Rockledge Drive, — 
Room 1040, Bethesda, MD 20892-7980. 


NOTIFICATION PROCEDURES: - 


To determine if a record exists, write 
to the System Manager listed above. A 
requestor must also verify their identity 
by providing either a notarization of the 
request or a written certification that the 
requestor is who he or she claims to be 
and understands that the knowing and 
willful request for acquisition of a 
record pertaining to an individual under 


_ false pretenses is a criminal offense _ 


under the Act, subject to a five thousand 
dollar fine. The request should include: 
(a) Full name, and (b) appropriate 
identifying Siete on the nature of 
the invention:.-.: 


RECORDS ACCESS PROCEDURE: : 


Write to the System Manager 
specified above to attain access to. 
records and provide the same 
information as is required under the 
Notification Procedures. Requesters 
should also reasonably specify the - 
contents of the records being sought. 
Individuals may also request an 
accounting of disclosure of their 


_ records, if any. 


CONTESTING RECORD PROCEDURE: 


Contact the System Manager specified 
above and reasonably identify the 


~ record, specify the information to’ be 


contested, the corrective action sought, 
and your reasons for requesting the 
correction, along with supporting 
information to-show-how the record is 
inaccurate, incomplete, untimely or 
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irrelevant. The right to contest records 
is limited to information which is 
incomplete, irrelevant, incorrect, or 
untimely (obsolete). 


RECORD SOURCE CATEGORIES: 


Inventors and other collaborating 
persons, grantees, fellowship recipients 
and contractors; other Federal agencies; 
scientific experts from non-Government 
organizations; contract patent counsel 
and their employees and foreign 
contract personnel; United States and 
foreign patent offices; prospective 
licensees; HHS Technology 
Development Coordinators, Internet and 
commercial databases, and third parties 
whom HHS contacts to determine 
individual invention ownership or 
Government ownership. 


SYSTEMS EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT: 

None. 
[FR Doc. E6—13212 Filéd 8-11-06; 8:45 am] 
BILLING CODE 4140-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Notice of Listing of Members of the — 
National Institutes of Health’s Senior 
Executive Service Performance Review 
Board (PRB) 


The National Institutes of Health 


_ (NIH) announces the persons who will 


serve on the National Institutes of 
Health’s Senior Executive Service 
Performance Review Board. This action 
is being taken in accordance with Title | 
5, U.S.C., Section 4314(c)(4), which 
requires that members of performance 
review boards be appointed in a manner 
to ensure consistency, stability, and 
objectivity in performance appraisals 
and requires that notice of the 
appointment of an individual to serve as 
a member be published in the Federal 
Register. 

The following persons will serve on 
the NIH Performance Review Board, 
which oversees the evaluation of 
performance appraisals of NIH Senior 
Executive Service (SES) members: 

Ms. Colleen Barros (Chair). 
Dr. Norka Ruiz Bravo. 

Dr. Michael Gottesman. 
Dr. John Hallenbeck. 

Ms. Lynn Hellinger. 

Dr. Raynard Kington. 


’ Dr. Lore Anne McNicol. 


For further information about the NIH 
Performance Review Board, contact the 
Office of Human Resources, Workforce 


Relations Division, National Institutes of 71. Subpart C of the Mandatory 


Health, Building 31, Room B3C07, 

Bethesda, Maryland 20892, telephone 

301-402-9203 (not a toll-free number). 
Dated: August 1, 2006. 

Elias A. Zerhouni, 

Director, National Institutes of Health. 

[FR Doc. E6—13209 Filed 8-11-06; 8:45 am] 

BILLING CODE 4140-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Substance Abuse and Mental Health 
Services Administration 


Current List of Laboratories Which 
Meet Minimum Standards To Engage in 
Urine Drug Testing for Federal 
Agencies 


AGENCY: Substance Abuse and Mental 
Health Services Administration, HHS. 
ACTION: Notice. 


SUMMARY: The Department of Health and 
Human Services (HHS) notifies Federal 
agencies of the laboratories currently 
certified to meet the standards of 
Subpart C of the Mandatory Guidelines . 
for Federal Workplace Drug Testing 
Programs (Mandatory Guidelines). The 
Mandatory Guidelines were first 
published in the Federal Register on 
April 11, 1988 (53 FR 11970), and 
subsequently revised in the Federal 
Register on June 9, 1994 (59 FR 29908), 
on September 30, 1997 (62 FR 51118), 
and on April 13, 2004 (69 FR 19644). 

A notice listing all currently certified 
laboratories is published in the Federal 
Register during the first week of each 
month. If any laboratory’s certification 
is suspended or revoked, the laboratory 
will be omitted from subsequent lists 
until such time as it is restored to full 
certification under the Mandatory 
Guidelines. 

If any laboratory has withdrawn from 
the HHS National Laboratory 
Certification Program (NLCP) during the 
past month, it will be listed at the end, 
and will be omitted from the monthly 
listing thereafter. 

This notice is also available on the 
Internet at http://workplace.samhsa.gov 
and http://www.drugfreeworkplace.gov. 
FOR FURTHER INFORMATION CONTACT: Mrs. 
Giselle Hersh or Dr. Walter Vogl, 
Division of Workplace Programs, 
SAMHSA/CSAP, Room 2-1035, 1 Choke 
Cherry Road, Rockville, Maryland 
20857; 240-276-2600 (voice), 240—276— 
2610 (fax). 

SUPPLEMENTARY INFORMATION: The 
Mandatory Guidelines were developed 


_in accordance with Executive Order - 


12564 and section 503 of Pub. L. 100— 


Guidelines, “Certification of 


Laboratories Engaged in Urine Drug 
Testing for Federal Agencies,” sets strict 
standards that laboratories must meet in 
order to conduct drug and specimen 
validity tests on urine specimens for 
Federal agencies. To become certified, 


_ an applicant laboratory must undergo 


three rounds of performance testing plus 
an on-site inspection. To maintain that 
certification, a laboratory must 
participate in a quarterly performance 
testing program plus undergo periodic, 
on-site inspections. 

Laboratories which claim to be in the 


_applicant stage of certification are not to 


be considered as meeting the minimum 

requirements described in the HHS 

Mandatory Guidelines. A laboratory 

must have its letter of certification from 

HHS/SAMHSA (formerly: HHS/NIDA) 

which attests that it has met minimum 

standards. 

In accordance with Subpart C of the * 
Mandatory Guidelines dated April 13, 
2004 (69 FR 19644), the following 
laboratories meet the minimum 
standards to conduct drug and specimen 
validity tests on urine specimens: 

ACL Laboratories, 8901 W. Lincoln 
Ave., West Allis, WI 53227, 414-328- 
7840 / 800-877-7016, (Formerly: . 
Bayshore Clinical Laboratory). 

ACM Medical Laboratory, Inc., 160 
Elmgrove Park, Rochester, NY 14624, 
585-429-2264. 

Advanced Toxicology Network, 3560 
Air Center Cove, Suite 101, Memphis, 
TN 38118, 901-794-5770 / 888-290- 
1150. 

Aegis Analytical Laboratories, Inc., 345 
Hill Ave., Nashville, TN 37210, 615-— 
255-2400. 

Baptist Medical Center-Toxicology 
Laboratory, 9601 I-630, Exit 7, Little 
Rock, AR 72205-7299, 501-202-2783, 
(Formerly: Forensic Toxicology 
Laboratory Baptist Medical Center). 

Clinical Reference Lab, 8433 Quivira 
Road, Lenexa, KS 66215-2802, 800— 
445-6917. 

Diagnostic Services, Inc., dba DSI, 
12700 Westlinks Drive, Fort Myers, 
FL 33913, 239-561-8200 / 800—735- 
5416. 

Doctors Laboratory, Inc., 2906 Julia 
Drive, Valdosta, GA 31602, 229-671- 
2281. 

DrugScan, Inc., P.O. Box 2969, 1119 
Mearns Road, Warminster, PA 18974, 
215-674-9310. 

Dynacare Kasper Medical Laboratories*, 
10150—102 St., Suite 200, Edmonton, 
Alberta, Canada T5J 5E2, 780—451- 
3702 / 800-661-9876. 

ElSohly Laboratories, Inc., 5 Industrial 
Park Drive, Oxford, MS 38655, 662- 
236-2609. 
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Gamma-Dynacare Medical 
Laboratories*, A Division of the 
Gamma-Dynacare, Laboratory 
Partnership, 245 Pall Mall Street, 
London, ONT, Canada N6A 1P4, 519- 
679-1630. 

General Medical Laboratories, 36 South 
Brooks St., Madison, WI 53715, 608— 
267-6225. 

Kroll Laboratory Specialists, Inc., 1111 
Newton St., Gretna, LA 70053, 504— 
361-8989 / 800-433-3823, (Formerly: 
Laboratory Specialists, Inc.). 

Kroll Scientific Testing Laboratories, 
Inc., 450 Southlake Blvd., Richmond, 
VA 23236, 804-378-9130, (Formerly: 
Scientific Testing Laboratories, Inc.). 
Laboratory Corporation of America 

- Holdings, 7207 N. Gessner Road, 

Houston, TX 77040, 713-856-8288 / 
800-800-2387. 

Laboratory Corporation of America 
Holdings, 69 First Ave., Raritan, NJ 
08869, 908-526-2400 / 800-437— 
4986, (Formerly: Roche Biomedical 
Laboratories, Inc.). 

Laboratory Corporation of America 
Holdings, 1904 Alexander Drive, 
Research Triangle Park, NC 27709, : 
919-572-6900 / 800-833-3984, 
(Formerly: LabCorp Occupational 
Testing Services, Inc., CompuChem 
Laboratories, Inc.; CompuChem 
Laboratories, Inc., A Subsidiary of 
Roche Biomedical Laboratory; Roche 
CompuChem Laboratories, Inc., A 
Member of the Roche Group). 

Laboratory Corporation of America 
Holdings, 10788 Roselle St., San 
Diego, CA 92121, 800-882-7272, 
(Formerly: Poisonlab, Inc.). 

Laboratory Corporation of America 
Holdings, 550 17th Ave., Suite 300, 
Seattle, WA 98122, 206-923-7020 / 
800-898-0180, (Formerly: DrugProof, 
Division of Dynacare/Laboratory of 
Pathology, LLC; Laboratory of 
Pathology of Seattle, Inc.; DrugProof, 
Division of Laboratory of Pathology of 

» Seattle, Inc.). 

Laboratory Corporation of America 
Holdings, 1120 Main Street, 
Southaven, MS 38671, 866-827-8042 
/ 800-233-6339, (Formerly: LabCorp 
Occupational Testing Services, Inc.; 
MedExpress/National Laboratory 
Center). 

Marshfield Laboratories, Forensic 
Toxicology Laboratory, 1000 North 
Oak Ave., Marshfield, WI 54449, 715- 
389-3734 / 800-331-3734. 

MAXXAM Analytics Inc.*, 6740 
Campobello Road, Mississauga, ON, 
Canada L5N 2L8, 905-817-5700, 
(Formerly: NOVAMANN (Ontario), 
Inc.). 

MedTox Laboratories, Inc., 402 W. 
County Road D, St. Paul, MN 55112, 
651-636-7466 / 800-832-3244. 


MetroLab-Legacy Laboratory Services, 
1225 NE 2nd Ave., Portland, OR 
97232, 503-413-5295 / 800-950— 
5295. 

Minneapolis Veterans Affairs Medical 
Center, Forensic Toxicology 
Laboratory, 1 Veterans Drive, 
Minneapolis, MN 55417, 612—725- - 
2088. 

National Toxicology Laboratories, Inc., 
1100 California Ave., Bakersfield, CA 
93304, 

One Source Toxicology Laboratory, Inc., 
1213 Genoa-Red Bluff, Pasadena, TX 
77504, 888-747-3774, (Formerly: 
University of Texas Medical Branch, 
Clinical Chemistry Division; UTMB 
Pathology-Toxicology Laboratory). 

Oregon Medical Laboratories, 123 
International Way, Springfield, OR 
97477, 541-341-8092. 


Pacific Toxicology Laboratories, 9348 


DeSoto Ave., Chatsworth, CA 91311, 
800-328-6942, (Formerly: Centinela 
Hospital Airport Toxicology 
Laboratory). 

Pathology Associates Medical 
Laboratories, 110 West Cliff Dr., 
Spokane, WA 99204, 509-755-8991/ 

800-541-7897x7. 

Physicians Reference Laboratory, 7800 
West 110th St., Overland Park, KS 
66210, 

Quest Diagnostics Incorporated, 3175 
Presidential Dr., Atlanta, GA 30340, 
770—452-1590/800-—7 29-6432, . 
(Formerly: SmithKline Beecham 
Clinical Laboratories; SmithKline Bio- 
Science Laboratories). 

Quest Diagnostics Incorporated, 4770 
Regent Blvd., Irving, TX 75063, 800— 
824-6152, (Moved from the Dallas 
location on 03/31/01; Formerly: 
SmithKline Beecham Clinical 
Laboratories; SmithKline Bio-Science 
Laboratories). 

Quest Diagnostics Incorporated, 4230 
South Burnham Ave., Suite 250, Las 
Vegas, NV 89119-5412, 702—733- 
7866/800—433-—2750, (Formerly: 
Associated Pathologists Laboratories, 
Inc.).° 

Quest Diagnostics Incorporated, 10101 
Renner Blvd., Lenexa, KS 66219, 913- 
(Formerly: 
LabOne, Inc.; Center for Laboratory 
Services, a Division of LabOne, Inc.). 

Quest Diagnostics Incorporated, 400 
Egypt Road, Norristown, PA 19403, 
610—631—4600/877—642-2216, 
(Formerly: SmithKline Beecham 
Clinical Laboratories; SmithKline Bio- 
Science Laboratories). 

Quest Diagnostics Incorporated, 506 E. 
State Pkwy., Schaumburg, IL 60173, 
(Formerly: SmithKline Beecham 
Clinical Laboratories; International 
Toxicology Laboratories). 


Quest Diagnostics Incorporated, 7600 
Tyrone Ave., Van Nuys, CA 91405, 
(Formerly: SmithKline Beecham 
Clinical Laboratories). 

Quest Diagnostics Incorporated, 2282 
South Presidents Drive, Suite C, West 
Valley City, UT 84120, 801-606- 
6301/800-—322-3361, (Formerly: 
Northwest Toxicology, a LabOne 
Company; LabOne, Inc., dba 
Northwest Toxicology; NWT Drug 
Testing, NorthWest Toxicology, Inc.; 
Northwest Drug Testing, a division of 
NWT Inc.). 

S.E.D. Medical Laboratories, 5601 Office 
Blvd., Albuquerque, NM 87109, 505- 
227. 

South Bend Medical Foundation, Inc., 
530 N. Lafayette Blvd., South Bend, 
IN 46601, 574—234—4176 x276. 

Southwest Laboratories, 4645 E. Cotton 
Center Boulevard, Suite 177, Phoenix, 
AZ 85040, 602—438-8507/800—279- 
0027. x 

Sparrow Health System, Toxicology 
Testing Center, St. Lawrence Campus, 
1210 W. Saginaw, Lansing, MI 48915, 
517-364-7400, (Formerly: St. 
Lawrence Hospital & Healthcare 
System). 

St. Anthony Hospital Toxicology 
Laboratory, 1000 N. Lee St., 
Oklahoma City, OK 73101, 405—272- 
7052. 

Toxicology & Drug Monitoring _ 
Laboratory, University of Missouri 
Hospital & Clinics, 301 Business Loop 
70 West, Suite 208, Columbia, MO 
65203, 573-882-1273. 

Toxicology Testing Service, Inc., 5426 
N.W. 79th Ave., Miami, FL 33166, 
305-593-2260. 

U.S. Army Forensic Toxicology Drug 
Testing Laboratory, 2490 Wilson St., 
Fort George G. Meade, MD 20755— 
5235, 301-677-7085. 


The following laboratory voluntarily 
withdrew from the Program on June 15, 
2006: 

Express Analytical Labs, 3405 7th Ave., 
Suite 106, Marion, IA 52302, 319- 
377-0500. 

* The Standards Council of Canada 
(SCC) voted to end its Laboratory 
Accreditation Program for Substance 
Abuse (LAPSA) effective May 12, 1998. 
Laboratories certified through that 
program were accredited to conduct 
forensic urine drug testing as required 
by U.S. Department of Transportation 
(DOT) regulations. As of that date, the 
certification of those accredited 
Canadian laboratories will continue 
under DOT authority. The responsibility 
for conducting quarterly performance 
testing plus periodic on-site inspections 
of. those LAPSA-accredited laboratories 
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was transferred to the U.S. HHS, with 
the HHS’ NLCP contractor continuing to 
have an active role in the performance 
testing and laboratory inspection 
processes. Other Canadian laboratories 
wishing to be considered for the NLCP 
may apply directly to the NLCP 
contractor just as U.S. laboratories do. 

Upon finding a Canadian laboratory to 
be qualified, HHS will recommend that 
DOT certify the laboratory (Federal 
Register, July 16, 1996) as meeting the 
minimum standards of the Mandatory 
Guidelines published in the Federal 
Register on April 13, 2004 (69 FR 
19644). After receiving DOT 
certification, the laboratory will be 
included in the monthly list of HHS- 
certified laboratories and participate in 
the NLCP certification maintenance 
program. 


Anna Marsh, = 
Director, Office Program Services, SAMHSA. 


[FR Doc. E6-13237 Filed 8-11-06; 8:45 am] 
BILLING CODE 4160-20-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Receipt of Applications for Permit 
AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of receipt of applications 
for permit. 


SUMMARY: The public is invited to 
comment on the following applications 
to conduct certain activities with 
endangered species. 

DATES: Written data, comments or 
requests must be received by September 
13, 2006. 


ADDRESSES: Documents and other 
information submitted with these 
applications are available for review, 
subject to the requirements of the 
Privacy Act and Freedom of Information 
Act, by any party who submits a written 
request for a copy of such documents 
within 30 days of the date of publication 
of this notice to: U.S. Fish and Wildlife 
Service, Division of Management 
Authority, 4401 North Fairfax Drive, 
Room 700, Arlington, Virginia 22203; 
fax 703/358-2281. : 
FOR FURTHER INFORMATION CONTACT: 
Division of Management Authority, 
telephone 703/358-2104. 
SUPPLEMENTARY INFORMATION: 
Endangered Species 

The public is invited to comment on 
the following applications for a permit 


to conduct certain activities with 
endangered species. This notice is 


provided pursuant to Section 10(c) of 

the Endangered Species Act of 1973, as 

amended (16 U.S.C. 1531 et seq.). 

Written data, comments, or requests for 

copies of these complete applications 

should be submitted to the Director 

(address above). 

Applicant: University of Texas at 
Austin, Austin, TX, PRT—124346 
The applicant requests a permit to 

import biological samples from 

Verreaux’s sifaka (Propithecus 

verreauxi) collected in the wild in 

Madagascar, for scientific research. This 

notification covers activities to be 


conducted by the applicant over a five- 


year period. 

Applicant: Virginia Polytechnic 
Institute and State University, 
Blacksburg, VA, PRT-132043 
The applicant requests a permit to 

import biological samples from 

chimpanzees (Pan troglodytes) collected 
in the wild in Tanzania, for scientific 
research. This notification covers’ 
activities to be conducted by the 
applicant over a five-year period. 


_ Applicant: Ferdinand and Anton Fercos 


Hantig, Las Vegas, NV, PRT—765658, 

809334 

The applicant requests permits to 
export a captive-born tiger (Panthera 
tigris) and a captive-born leopard 
(Panthera pardus) to worldwide 
locations for the purpose of 
enhancement of the species through 
conservation education. The permit 
numbers and animals are: 765658, 
‘Indy’; and 809334, ‘Sarina.’ This 
notification covers activities to be 
conducted by the applicant over a three- 
year period and the import of any 
potential progeny born while overseas. 

Dated: July 21, 2006. 
Michael S. Moore, 
Senior Permit Biologist, Branch of Permits, 
Division of Management Authority. 
[FR Doc. E6—13239 Filed 8-11-06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Emergency Exemption: Issuance of 
Permit for Endangered Species 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of emergency issuance of 
permit for endangered species. 


- SUMMARY: The following permit was’ 


issued. 

ADDRESSES: Documents and other 
information submitted for this 
application are available for review, 


subject to the requirements of the 
Privacy Act and Freedom of Information 
Act, by any party who submits a written 
request for a copy of such documents to: 
U.S. Fish and Wildlife Service, Division 
of Management Authority, 4401 North 
Fairfax Drive, Room 700, Arlington, 
Virginia 22203, telephone 703/358-2104 
or fax 703/358-2281. 


FOR FURTHER INFORMATION CONTACT: 
Division of Management Authority, 
telephone 703/358-2104. 


SUPPLEMENTARY INFORMATION: On July 
21, 2006, the U.S. Fish and Wildlife 
Service (Service) issued a permit (PRT- 
108841) to the Virginia Polytechnic 
Institute and State University, 
Blacksburg, Virginia, to import 
biological samples from wild 
chimpanzees (Pan troglodytes) in 
Tanzania for the purpose of scientific 
research. This action was authorized 
under Section 10(c) of the Endangered 
Species Act of 1973, as amended (16 
U.S.C. 1531 et seq.). The Service 
determined that an emergency affecting 
the health and life of the chimpanzees 
at the Mahale Mountains National Park 
and Rubondo Island National Park in 
Tanzania existed and that no reasonable 
alternative was available to the 
applicant for the following reasons. 


Virginia Polytechinic Institute and 
State University requested a permit to 
import biological samples (bodily 
tissues and organs, hair, saliva, and 
other body parts) from the forest floor 
and from deceased animals found in the 
Mahle Mountains National Park in 
Kigoma, Tanzania, and Rubondo Island 
National Park in Mwanza, Tanzania, for 
emergency and ongoing health and 
disease evaluation purposes. Samples 
will be utilized exclusively for 
diagnostic and scientific purposes. The 
specimens will be used to run 
diagnostics tests to determine the cause 
of death. The necessary diagnostic 
testing is not available in Africa. The 
results of health and disease testing 
from these chimpanzees will help 
determine why the animals died in 
order to develop interventions to help 
prevent reoccurrence. 


Dated: July 21, 2006. 
Michael S. Moore, 


Senior Permit Biologist, Branch of Permits, 
Division of Management Authority. 


[FR Doc. E6—13243 Filed 8—11—06; 8:45 am] 
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DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Endangered Species Recovery Permits 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of availability and 
receipt of applications. 


SUMMARY: We announce the receipt of 
applications to conduct certain 
activities pertaining to enhancement of 
survival of endangered species. 

DATES: Written comments on these 
permit applications must be received by 
September 13, 2006. 

ADDRESSES: Written data or comments 
should be submitted to the Assistant 
Regional Director, Fisheries-Ecological 
Services, U.S. Fish and Wildlife Service, 
P.O. Box 25486, Denver Federal Center, 
Denver, Colorado 80225-0486; facsimile 
303-236-0027. Documents and other 
information submitted with these 
applications are available for review, 
subject to the requirements of the 
Privacy Act [5 U.S.C. 552A] and 
Freedom of Information Act [5 U.S.C. 
552], by any party who submits a 
request for a copy of such documents 
within 20 days of the date of publication 
of this notice to Kris Olsen, by mail or 
by telephone at 303-236-4256. All 
comments received from individuals 
become part of the official public 
record. 


SUPPLEMENTARY INFORMATION: The 
following applicants have requested 
issuance of enhancement of survival 
permits to conduct certain activities 
with endangered species pursuant to 
section 10(a)(1)(A) of the Endangered 
Species Act of 1973, as amended (16 
U.S.C. 1531 et seq.). 

Applicant: Lower Brule Sioux Tribe, 
Department of Wildlife, Fish and 
Recreation, Lower Brule, South 
Dakota, TE—131398. 

The applicant requests a permit to 
take black-footed ferrets (Mustela 
nigripes) in conjunction with recovery 
activities throughout the species’ range 
for the purpose of enhancing its survival 
and recovery. 

Applicant: Brent Andersen, The Living 
Planet Aquarium, Sandy, Utah, TE- 
131638. 


The applicant requests a permit to 
possess bonytail (Gila elegans), 
Colorado pikeminnow (Ptychocheilus 
lucius), razorback sucker (Xyrauchen 
texanus), and June sucker (Chasmistes 
liorus) for public display and 
propagation in conjunction with 
recovery activities for the purpose of 
enhancing their survival and recovery. 


Applicant: U.S. Forest Service, 
Nebraska National Forest, Bessey 
District, Halsey, Nebraska, TE-131639. 

The applicant requests a permit to 
take blowout penstemon (Penstemon 
haydenii) in conjunction with recovery 
activities throughout the species’ range 
for the purpose of enhancing its survival 
and recovery. 


Dated: July 24, 2006. 
James J. Slack, 
Deputy Regional Director, Denver, Colorado. 
{FR Doc. E6-13275 Filed 8-11-06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
Receipt of Five Applications for 


‘Incidental Take Permits for 


Construction of Five Single-Family 
Homes in Brevard County, Florida 


AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Notice; request for comments. 


SUMMARY: We, the Fish and Wildlife 
Service (Service), announce the 
availability of Habitat Conservation 


Plans (HCPs)/applications for five 


incidental take permits (ITPs). Maronda 
Homes, Inc., of Florida (Applicant) 
requests five ITPs, two for a 1-year term 
and three for a 10-year term, pursuant 
to section 10(a)(1)(B) of the Endangered 
Species Act of 1973, as amended (Act). 
The Applicant anticipates taking about 
1.09 acres combined of Florida scrub-jay 
(Aphelocoma coerulescens) (scrub-jay) 
foraging and sheltering habitat 
incidental to lot preparation for the 
construction of five single-family homes 
and supporting infrastructure in Brevard 
County, Florida (Projects). The 
destruction of 1.09 acres of foraging and 
sheltering habitat is expected to result 
in the take of three families of scrub- 
jays. The Applicant’s HCPs describe the 
mitigation and minimization measures 
proposed to address the effects of the 
Projects to the Florida scrub-jay. 

DATES: Written comments on the ITP 
applications and HCPs should be sent to 
the Jacksonville Field Office (see 
ADDRESSES) and should be received on 
or before September 13, 2006. 
ADDRESSES: Persons wishing to review 
the applications and HCPs may obtain a 
copy by writing the Service’s 
Jacksonville Field Office. Please 
reference permit number TE 132199-0, 
for Maronda-Emerson, number TE 
132194—-0, for Maronda-Mackay, number 
TE 132193-0, for Maronda-Campbell, 
number TE 132196-0, for Maronda- 


Algardi, and number TE 132195-0, for 
Maronda-Timbruce in such requests. 
Documents will also be available for 
public inspection by appointment 
during normal business hours at the 
Jacksonville Field Office, 6620 
Southpoint Drive South, Suite 310, 
Jacksonville, Florida 32216-0912. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Michael Jennings, Fish and Wildlife 
Biologist, Jacksonville Field Office, 
Jacksonville, Florida (see ADDRESSES 
above), telephone:.904/232—2580, ext. 
113. 


SUPPLEMENTARY INFORMATION: If you 
wish to comment, you may submit 
comments by any one of several 
methods. Please reference permit 
number TE 132199-0, for Maronda- 
Emerson, number TE 132194-0, for 
Maronda-Mackay, number TE 132193-0, 
for Maronda-Campbell, number TE 
132196-0, for Maronda-Algardi, and 
number TE 132195-0, for Maronda- 
Timbruce in such requests. You may 
mail comments to the Service’s 
Jacksonville Field Office (see 
ADDRESSES). You may also comment via 
the internet to 
michael_jennings@fws.gov. Please 
include your name and return address 
in your internet message. If you do not 
receive a confirmation from us that we 
have received your internet message, 
contact us directly at the telephone 
number listed above (see FURTHER 
INFORMATION). Finally, you may hand 
deliver comments to the Service office 
listed above (see ADDRESSES). Our 
practice is to make comments, including 
names and home addresses of 
respondents, available for public review 
during regular business hours. 
Individual respondents may request that 
we withhold their home address from 
the administrative record. We will 
honor such requests to the extent 
allowable by law. There may also be 
other circumstances in which we would 
withhold from the administrative record 
a respondent’s identity, as allowable by 
law. If you wish us to withhold your 
name and address, you must state this 
prominently at the beginning of your 
comments. We will not, however, 
consider anonymous comments. We 
will make all submissions from 
organizations or businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public inspection in their entirety. 
Residential construction for Maronda- 
Emerson will take place within section 
05, Township 29 South, Range 37 East, 
Palm Bay, Brevard County, Florida, on 
lot 02, Block 329. Residential 
construction for Maronda-Mackay will 
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take place within section 16, Township 
29 South, Range 37 East, Palm Bay, 
Brevard County, Florida, on lot 14, 
Block 751. Residential construction for 
Maronda-Campbell will take place - 
within Section 05, Township 29 South, 
Range 37 East, Palm Bay, Brevard 
County, Florida, on Lot 12, Block 345. 
Residential construction for Maronda- 
Algardi will take place within section 
05, Township 29 South, Range 37 East, 
Palm Bay, Brevard County, Florida, on 
Lot 02, Block 338. Residential 
construction for Maronda-Timbruce will 
take place within Section 21, Township 
29 South, Range 37 East, Palm Bay, 
Brevard County, Florida, on Lot 05, 
Block 937. Each of these lots are within 
438 feet of locations where scrub-jays 
were sighted during surveys for this 
species from 1999 to 2003. 

- The lots combined encompass about 
1.09 acres, and the footprint of the 
homes, infrastructure, and landscaping 
preclude retention of scrub-jay habitat 
on each of the respective lots. In order 
to minimize take on site, the Applicant 
proposes to complete a nest survey on 
the Emerson, Mackay, Campbell, and 
Algardi lots prior to clearing or 
construction, should such activities take 
place within the scrub-jay nesting 
season (March 1—June 30). Should an 
active nest be found on the property, the 
Applicant will not clear the property or 
begin construction until the completion 
of the nesting season. The Applicant is 
not proposing to implement any onsite 
minimization measures for the lot on 
Timbruce. 

In combination, the Applicant 
proposes to mitigate for the loss of 1.09 
acres of scrub-jay habitat by 
contributing a total of $18,312 ($3,864 
for Maronda-Emerson, $3,864 for 
Maronda-Mackay, $3,864 for Maronda- 
Campbell, $3,360 for Maronda-Algardi, 
and $3,360 for Maronda-Timbruce) to 
the Florida Scrub-jay Conservation 
Fund administered by The Nature 


Conservancy. Funds in this account are - 


ear-marked for use in the conservation 
and recovery of scrub-jays and may 
include habitat acquisition, restoration, 
and/or management. 

The Service has determined that the 
Applicant’s proposals, including the 
proposed mitigation and minimization 
measures, will individually and 
cumulatively have a minor or negligible 
effect on the species covered in the 
HCPs. Therefore, the ITPs are “low- 
effect’ projects and qualify as 


_ categorical exclusions under the 


National Environmental Policy Act 
(NEPA), as provided by the Department 
of the Interior Manual (516 DM 2, 
Appendix 1 and 516 DM 6, Appendix 


revised based on our review of public 
comments that we receive in response to 
this notice. Low-effect HCPs are those 
involving (1) minor or negligible effects 


on Federally listed or candidate species . 


and their habitats, and (2) minor or 
negligible effects on other 
environmental values or resources. 

The Service will evaluate the HCPs 
and comments submitted thereon to 
determine whether the applications 
meet the requirements of section 10(a) 
of the Act (16 U.S.C. 1531 et seq.). The 
Service will also evaluate whether 
issuance of the section 10(a)(1)(B) ITPs 
comply with section 7 of the Act by 
conducting an intra-Service section 7 
consultation. The results of this 
consultation, in combination with the 
above findings, will be used in the final 
analysis to determine whether or not to 
issue the ITPs. 


Authority: This notice is provided 
pursuant to Section 10 of the Endangered 
Species Act and NEPA regulations (40 CFR 
1506.6). 

Dated: August 8, 2006. 

David L. Hankla, 

Field Supervisor, Jacksonville Field Office. 
[FR Doc. E6-13276 Filed 8-11-06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Notice of Availability To Extend a 
Section 10(a)(1)(B) Permit for 
incidental Take of the Houston Toad 
and Bald Eagle During the 
Construction and Occupation of 
Single-Family Residences or Other 
Similar Structures Within 46 
Subdivisions (46 Subdivisions) in 
Bastrop County, TX 


AGENCY: U.S. Fish and Wildlife Service, 
Interior. 
ACTION: Notice of availability. 


SUMMARY: The U.S. Fish and Wildlife 
Service (Service) proposes to extend 
permits TE—025997—2 and TE-025965-— 
2 (permits) associated with the 46— 
Subdivision Environmental 
Assessment/Habitat Conservation Plan 
(EA/HCP) for two additional years from 
the date of reissuance, pursuant to 
Section 10(a)(1)(B) of the Endangered 
Species Act (Act) of 1973, as amended. 
The existing permits cover both direct 
and indirect incidental take of the 
Houston toad (Bufo houstonensis) and 


- Bald eagle (Haliaeetus leucocephalus) 


during the construction and occupation 
of single-family residences or other 
similar structures within the 46 
subdivisions listed in the HCP. The 


current permit wil] expire on July 27, 
2006. 
DATES: To ensure consideration, written 
comments must be received on or before 
September 13, 2006. 

ADDRESSES: Persons wishing to review 
the EA/HCP may obtain a copy by 
contacting Clayton Napier, U.S. Fish 
and Wildlife Service, 10711 Burnet 
Road, Suite 200, Austin, Texas 78758 
(512/490-0057). Documents will be 
available for public inspection by 
written request, by appointment only, 
during normal business hours (8 a.m. to 
4:30 p.m.) at the Service’s Austin office. 
Written data or comments concerning 
the extension of the permits should be 
submitted to the Supervisor, U.S. Fish 
and Wildlife Service, 10711 Burnet 
Road, Suite 200, Austin, Texas 78758. 
Please refer to permit number TE- 
025997 and TE-025965 when 
submitting comments. All comments 
received, including names and 
addresses, will become a part of the 
official administrative record and may 
be made available to the public. 

FOR FUTHER INFORMATION CONTACT: 
Clayton Napier at U.S. Fish and Wildlife 
Service, 10711 Burnet Road, Suite 200, 
Austin, Texas 78758 (512/490-0057) or 
by e-mail, Clayton_Napier@fws.gov. 
SUPPLEMENTARY INFORMATION: The 
Service proposes to extend permits TE— 


'025997-—2 and TE-025965-2 for an 


additional two years from the date of 
signature on the re-issued permit. The 
EA/HCP allows for the construction of 
single family residences or other similar 
structures, as long as the action on the 
property disturbs no more than 
approximately 0.5 acres of habitat 
within each eligible lot. The EA/HCP 
will allow for responsible development 
while minimizing and offsetting impacts 
to the Houston toad and bald eagle by 
providing for on-site and off-site 
conservation measures that will be used 
to promote the long-term survival of the 
species. It is also considered to provide 
the most simplified, expeditious, and 
effective process by which landowners 
can comply with the provisions of the 
Act in a more efficient manner. The 
revised EA/HCP requires the same 
avoidance, minimization, and 
mitigation efforts from every lot owner, 
within their respective category. 
Section 9 of the Act prohibits the 
“taking” of endangered species such as 
the Houston toad. However, the Service, 
under limited circumstances, may issue 
permits to take endangered wildlife 
species incidental to, and not the 
purpose of, otherwise lawful activities. 
We provide this notice under section 
10(c) of the Act (16 U.S.C. 1531 et seq.) 
and its implementing regulations (50 


| 
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CFR 17.22), and the National 
Environmental Policy Act (42 U.S.C. 
4371 et seq.) and its implementing 
regulations (40 CFR 1506.6). 

Applicant: Each applicant’s project 
will permanently disturb a maximum of 
0.5 acres of Houston toad habitat within 
one of the 46 subdivisions. Each 
applicant will compensate for incidental 
take of the Houston toad by providing ~ 
funds to the National Fish and Wildlife 
Foundation for the specific purpose of 
land acquisition, protection, and 
management within Houston toad 
habitat, as identified by the Service. 


Benjamin N. Tuggle, 

Acting Regional Director, Region 2, 
Albuquerque, New Mexico. 

{FR Doc. E6—13240 Filed 8-11-06; 8:45 am] 
BILLING CODE 4510-55-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 


[WO-320-1330-—PB-24 1A; OMB Control 
Number 1004-0121] 


Information Collection Submitted to 
the Office of Management and Budget 
Under the Paperwork Reduction Act 


The Bureau of Land Management 
(BLM) has sent a request to extend the 
current proposed collection to the Office 


of Management and Budget (OMB) 
under the provisions of the Paperwork 
Reduction Act (44 U.S.C. 3501 et seq.). 
On April 21, 2005, the BLM published 
a notice in the Federal Register (70 FR 
20767) requesting comment on this 
information collection. The comment 
period ended on June 20, 2005. BLM did 
not receive any comments. You may 
obtain copies of the collection of 
information and related forms and 
explanatory material by contacting the 
BLM Information Collection Clearance 
Officer at the telephone number listed 
below. 

The OMB must respond to this 
request within 60 days but may respond 
after 30 days. For maximum 
consideration your comments and 
suggestions on the requirement should 
be directed to the Office of Management 
and Budget, Interior Department Desk 
Officer (1004-0121), at OMB-—OIRA via 
facsimile to (202) 395-6566 or e-mail to 
OIRA_DOCKET@omb.eop.gov. Please 
provide a copy of your comments to the 
Bureau Information Collection 
Clearance Officer (WO-630), Bureau of 
Land Management, Eastern States 
Office, 7450 Boston Blvd., Springfield, 


Virginia 22153. 


Nature of Comments: We specifically 
request your comments on the 
following: 

1. Whether the collection of 
information is necessary for the proper 


_ functioning of the agency, including 
whether the information will have 
practical utility; 

2. The accuracy of our estimates of the 
information collection burden, 
including the validity of the 
methodology and assumptions we use; 

3. Ways to enhance the quality, utility — 
and clarity of the information collected; 
and 

4. Ways to minimize the information 
collection burden on those who are to 
respond, including the use of 
appropriate automated, electronic, 
mechanical, or other forms of 
information technology. 

Title: Leasing of Solid Minerals Other 
Than Coal and Oil Shale (43 CFR 3500- 
3590). 

OMB Control Number: 1004-0121. 

Bureau Form Numbers: 3504-1, 
3504-3, 3504—4, 3510-1, 3510—2, 3520— 

Abstract: We use the information to 
determine whether an applicant, 
permittee, or lessee is qualified to hold 
an interest under the terms of the 
implementing regulations at 43 CFR 
3500. 

Frequency: On occasion. 

Description of Respondents: Entities 
seeking to lease and develop solid 
minerals other than coal or oil shale. 

Estimated Completion Time: 


Type of application 


Number of 
responses 


Hours per 


response Total hours 


Cost to public 


Prospecting Permit 


22 


Exploration Plan for Prospecting Permit Z 


19 


Prospecting Permit Extension .. 


Preference Right Lease 


Competitive Lease Bid 


Fringe Acreage Lease or Lease Modification 
Assignment or Sublease 
Lease Renewals or Adjustment 


Use Permit 


Exploration License 


Exploration Plan for Exploration License 


Development Contract 


Bond 


Mine Plan 


Total 


1 22 $682 
20 1,520 47,120 
10 50 1,550 

300 600 18,600 
20 100 3,100 
20 100 


@ 


Annual Responses: 178. 
Application Fee Per Response: $25. 
Annual Burden Hours: 7,351. 

_ Bureau Clearance Officer: Ted 
udson, (202) 452-5033. 
Dated: August 8, 2006. 

Ted R. Hudson, 


Bureau of Land Management, Information 
Collection Clearance Officer. 


[FR Doc. 06-6885 Filed 8-11-06; 8:45 am] 
BILLING CODE 4310-84-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 


[WO-320-1990—PB-24 1A; OMB Control 
Number 1004-0025] 


Information Collection Submitted to 
the Office of Management and Budget 
Under the Paperwork Reduction Act 


The Bureau of Land Management 
(BLM) has sent a request to extend the 
current information collection to the 


Office of Management and Budget 
(OMB) under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). On april 8, 2005, the BLM 
published a notice in the Federal 
Register (70 FR 18042) requesting 
comment on this information collection. 
The comment period ended on June 7, 
2005. The BLM did not receive any 
comments. You may obtain copies of the 
collection of information and related 
forms and explanatory material by 


1 120 120 | 3,720 
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contacting the BLM Information 
Collection Clearance officer at the 
telephone number listed below. 

The OMB must respond to this 
request within 60 days but may respond 
after 30 days. For maximum 
consideration your comments and 
suggestions on the requirement should 
be directed within 30 days to the Office . 
of Management and Budget, Interior 
Department Desk Officer (1004-0025), at 
OMB-OIRA via facsimile to (202) 395- 
6566 or e-mail to 
ORRA_DOCKET@omb.eop.gov. Please 
provide a copy of your comments to the 
Bureau Information Collection 
Clearance Officer (WO-630), Bureau of 
Land Management, Eastern States 
Office, 7450 Boston Blvd., Springfield, 
Virginia 22153. 

Nature of Comments: We specifically 
request your comments on the 
following: 

1. Whether the collection of 


_ information is necessary for the proper 
‘functioning of the BLM, including 


whether the information will have 
practical utility; 

2. The accuracy of our estimates of the 
information collection burden, 
including the validity of the 
methodology and assumptions we use; 

3. Ways to enhance the quality, utility 
and clarity of the information we 
collect; and 

4. Ways to minimize the information 
collection burden on those who are to 
respond, including the use of 


. appropriate automated, electronic, 


mechanical, or other forms of 
information technology. 

Title: Mineral Surveys, Mineral Patent 
Applications, Adverse Claims, Protests, 
and Contests (43 CFR parts 3860 and 
3870). 

OMB Control Number: 1004-0025. 

Bureau Form Number: 3860-2 and 
3860-5. 

Abstract: The Bureau of Land 
Management (BLM) collects and uses 
the information to determine the right to 
a mineral patent and to disputes 
concerning the rights to the property in 
order to issue the patent to the rightful 
claimant. 

Frequency: Once. 

Description of Respondents: Holders 
of unpatented mining claims and mill 
sites located on public lands, reserved 
mineral lands of the United States, 
National Forests, and National Parks. 

Estimated Completion Time: Form 
3860-2 is 4 hours and Form 3860-5 is 
1 hour. 

Annual Responses: 1. 

Average Application Processing Fee 
Per Response: $750. 

Annual Burden Hours: 1. 

Bureau Clearance Officer: Ted 
Hudson, (202) 452-5033. 


Dated: March 13, 2006. 
Ted R. Hudson, 


Bureau of Land Management, Information 
Collection Clearance Officer. 


[FR Doc. 06-6886 Filed 8-11-06; 8:45 am] 
BILLING CODE 4310-84-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 


[WO-350-1430—PF-24 1A]; OMB CONTROL 
NUMBER 1004-0012] 


Information Collection Submitted to 
the Office of Management and Budget 
Under the Paperwork Reduction Act 


The Bureau of Land Management 
(BLM) has sent a request to extend the 
current information collection to the 
Office of Management and Budget 
(OMB) under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). On April 8, 2005, the BLM 
published a notice in the Federal 
Register (70 FR 18041) requesting. 
comment on this information collection. 
The comment period ended on June 7, 
2005. The BLM did not receive any 
comments. You may obtain copies of the 
collection of information and related 
forms and explanatory material by 
contacting the BLM Information 
Collection Clearance Officer at the 
telephone number listed below. 

The OMB must respond to this 
request within 60 days but may respond 
after 30 days. For maximum 
consideration your comments and 
suggestions on the requirement should 
be directed within 30 days to the Office 
of Management and Budget, Interior 


Department Desk Officer (1004-0025), at 


OMB-OIRA via facsimile to (202) 395— 
6566 or e-mail to 
OIRA_DOCKET@omb.eop.gov. Please 
provide a copy of your comments to the 
Bureau Information Collection 
Clearance Officer (WO-630), Bureau of 
Land Management, Eastern States 
Office, 7450 Boston Blvd., Springfield, 
Virginia 22153. 

Nature of Comments: We specifically 
request your comments on the 
following: 

1. Whether the collection of 
information is necessary for the proper 
functioning of the BLM, including 
whether the information will have 
practical utility; 

2. The accuracy of our estimates of the 
information collection burden, 
including the validity of the 
methodology and assumptions we use; 

3. Ways to enhance the quality, utility 
and clarity of the information we 
collect; and 


4. Ways to minimize the information 
collection burden on those who are to 
respond, including the use of 
appropriate automated, electronic, 
mechanical, or other forms of ~ 
information technology. 

Title: Recreation and Public Purposes 
Act (43 CFR part 2740). 

OMB Control Number: 1004-0012. 

Bureau Form Number: 2740-1. 

Abstract; The BLM collects and uses 
the information to determine if States 
and local governments, and nonprofit 
corporations and associations are 
eligible to lease or purchase public 
lands administered by the BLM for 
recreational and public purposes. 43 
CFR parts 2740 and 2912 provide 
guidelines and procedures to sell or 
lease certain public lands. 

Frequency: Once. 

Description of Respondents: States 
and local governments, and nonprofit 
corporations and associations. 

Estimated Completion Time: 40 
hours. 

Annual Responses: 7. 

Average Application Processing Fee 
per Response: $700. 

Annual Burden Hours: 280. 

Bureau Clearance Officer: Ted 
Hudson, (202) 452-5033. 


Dated: August 8, 2006. 
Ted R. Hudson, 


Bureau of Land Management, Information 
Collection Clearance Officer. 


[FR Doc. 06-6899 Filed 8-11-06; 8:45 am] 
BILLING CODE 4310-84-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[AZ-910-0777-XP-241A] 


State of Arizona Resource Advisory 
Council Meeting 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Arizona Resource Advisory 
Council Meeting notice. 


SUMMARY: This notice announces a 
meeting of the Arizona Resource 
Advisory Council (RAC). 

The business meeting will be held on 
September 6, 2006, in St. George, Utah, 
at the Arizona Strip District Office 
located at 245 East Riverside Drive. It 
will begin at 9 a.m. and conclude at 
4 p.m.—Mountain Standard Time. The 
agenda items to be covered include: 
Review of the March 2 and June 8, 2006, 
Méeting Minutes; BLM State Director’s 
Update on Statewide Issues; 
Presentations BLM’s Vermilion Cliffs 
National Monument—Coyote Buttes 
North; and growing interest in uranium 
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mining on the Arizona Strip; Updates 
on the Recreation Resource Advisory 
Committee, and Arizona Land Use 
Planning; RAC Questions on written 
reports from BLM Field Managers; Field 
Office Rangeland Resource Team 
Proposals; Reports by the Standards and 
Guidelines, Recreation, Off-Highway 
Vehicle Use, Public Relations, Land Use 
Planning and Tenure, and Wild Horse 
and Burro Working Groups; Reports 
from RAC members; and discussion of 
future meetings. A public comment 
period will be provided at 11:30 a.m. on 
September 6, 2006, for any interested 
publics who wish to address the 
Council. 


FOR FURTHER INFORMATION CONTACT: 
Deborah Stevens, Bureau of Land 
Management, Arizona State Office, One 
North Central Avenue, Suite 800, 
Phoenix, Arizona 85004—4427, (602) 
417-9215. 


Joanie Losacco, 

Acting Arizona State Director. 

[FR Doc. 06-6890 Filed 8-11-06; 8:45 am] 
BILLING CODE 4310-32-M 


DEPARTMENT OF THE INTERIOR 
Minerals Management Service 


Final Programmatic Environmental 
Assessment, Arctic Ocean Continental 
Shelf Seismic Surveys—2006 


AGENCY: Minerals Management Service 
(MMS), Interior. 

ACTION: Notice of Availability of a 
Programmatic Environmental 
Assessment and Finding of No 
Significant Impact. 


SUMMARY: The Minerals Management 
Service (MMS) has prepared a final 
programmatic environmental 
assessment (PEA) for proposed seismic 
surveys in the Arctic Ocean Outer 
Continental Shelf (OCS) in 2006. In this 
PEA, OCS EIS/EA MMS 2006-038, 
MMS examined the potential 
environmental effects of the proposed 
action and its alternatives. Based on 
MMS’s examination in the draft PEA of 
the potential impacts associated with 
the Proposed Action and review of 
comments received from the public and 
agencies, Alternative 6 (Seismic Surveys 
for Geophysical Exploration Activities 
would be Permitted with Existing 


Alaska OCS Geological and Geophysical 
Exploration Stipulations and Guidelines 
and Additional Protective Measures for 
Marine Mammals, including a 180/190 
dB Specified-Exclusion Zone) is MMS’s 
Selected Alternative. The Selected 
Alternative and the incorporated 
mitigation measures fulfill MMS’s 
statutory mission and responsibilities 
and the stated purpose and need for the 
Proposed Action (to issue geophysical 
exploration permits for seismic surveys 
that are technically safe and 
environmentally sound) while 
considering environmental, technical, 
and economic factors. By incorporating 
mitigation measures into the Selected 
Alternative and designating them as 
permit stipulations and/or conditions of 
approval, MMS has determined that no 
significant adverse effects (40 CFR 
1508.27) on the quality of the human 
environment would occur from the 
Selected Alternative. Therefore, an 
environmental impact statement is not 
required and MMS has issued a Finding 
of No Significant Impact (FONSI). The 
National Marine Fisheries Service was a 
cooperating agency onthe PEA. 

FOR FURTHER INFORMATION CONTACT: 
Minerals Management Service, Alaska 
OCS Region, 3801 Centerpoint Drive, 
#500, Anchorage, Alaska 99503-5820, 
Deborah Cranswick, telephone (907) 
334-5267. 

EA Availability: To obtain a copy of 
the final PEA and FONSI, you may 
contact the Minerals Management 
Service, Alaska OCS Region, Attention: 
Ms. Nikki Lewis, 3801 Centerpoint 
Drive #500, Anchorage, Alaska 99503— 
5820, telephone (907) 334-5206. You 
may also view the EA on the MMS Web 
site at http://www.mms.gov/alaska. 

Dated: July 10, 2006. 

John T. Goll, 

Regional Director, Alaska OCS Region. 

{FR Doc. E6-13208 Filed 8:45 am] 
BILLING CODE 4310-MR-P 


‘DEPARTMENT OF THE INTERIOR 


Minerals Management Service 


Environmental Documents Prepared 
for Proposed Oil and Gas Operations 
on the Gulf of Mexico Outer 
Continental Shelf (OCS) 


AGENCY: Minerals Management Service, 
Interior. 


ACTION: Notice of the Availability of 
Environmental Documents. Prepared for 
OCS Mineral Proposals on the Gulf of 
Mexico OCS. 


SUMMARY: Minerals Management Service 
(MMS), in accordance with Federal 
Regulations that implement the National 
Environmental Policy Act (NEPA), 
announces the availability of NEPA- 
related Site-Specific Environmental 
Assessments (SEA) and Findings of No 
Significant Impact (FONSI), prepared by 
MMS for the following oil and gas 
activities proposed on the Gulf of 
Mexico OCS. 


FOR FURTHER INFORMATION CONTACT: 
Public Information Unit, Information 
Services Section at the number below. 
Minerals Management Service, Gulf of 
Mexico OCS Region, Attention: Public 


‘Information Office (MS 5034), 1201 


Elmwood Park Boulevard, Room 114, 
New Orleans, Louisiana 70123-2394, or 
by calling 1-800—200-—GULF. 


SUPPLEMENTARY INFORMATION: MMS 
prepares SEAs and FONSIs for 
proposals that relate to exploration for 
and the development/production of oil 
and gas resources on the Gulf of Mexico 
OCS. These SEAs examine the potential 
environmental effects of activities 
describéd in the proposals and present 
MMS conclusions regarding the 
significance of those effects.- 
Environmental Assessments are used as 
a basis for determining whether or not 
approval of the proposals constitutes 
major Federal actions that significantly 
affect the quality of the human 
environment in the sense of NEPA 
Section 102(2)(C). A FONSI is prepared 
in those instances where MMS finds 
that approval will not result in 
significant effects on the quality of the 
human environment. The FONSI briefly 
presents the basis for that finding and 
includes a summary or copy of the SEA. 


This notice constitutes the public 
notice of availability of environmental 
documents required under the NEPA 
Regulations. 


This listing includes all proposals for 
which the Gulf of Mexico OCS Region 
prepared a FONSI in the period 
subsequent to publication of the 
preceding notice. 


Activity/operator Location Date 
Maritech Resources, Inc., Structure Removal SEA ES/SR 06- | West Cameron, Block 515, Lease OCS-G 15102, located 92 4/6/2006. 
028. miles from the nearest Louisiana shoreline. 
Walter Oil & Gas Corporation, Structure Removal SEA ES/SR | West Delta, Block 35, Lease OCS-G 13641, located 11 miles 4/10/2006. 
06-015, 92-043A, 93-058A. 


from the nearest Louisiana shoreline. 
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Activity/operator 


Location 


Date 


Maritech Resources, Inc., Structure Removal SEA ES/SR 06-— 
033. 

Maritech Resources, Inc., Structure Removal SEA ES/SR 06— 
034. 

Newfield Exploration Company, Structure Removal SEA ES/ 
SR 06-037. 

Sterling Energy, Inc., Structure Removal SEA ES/SR 06-038 .. 


Maritech Resources, Inc., Structure Removal SEA ES/SR 06-— 
032, 035. : 


Walter Oil-& Gas Corporation, Structure Removal SEA ES/SR 
06-036. 

Devon Louisiana Corporation, Structure Removal SEA ES/SR 
06-040, 041, 042, 043, 044. 

Marlin Energy Offshore, LLC, Structure Removal SEA ES/SR 
06-045 


Energy Resouree Technology, Inc., Structure Removal SEA 
ES/SR 06-046. 

Newfield Exploration Company, Structure Removal SEA ES/ 
SR 06—013A. 

Mariner Energy, Inc., Structure Removal SEA ES/SR 06-048 .. 


Callon Petroleum Operating Company, Structure Removal SEA 
ES/SR 06-053, 054, 055, 056, 057, 058, 059. 


Callon Petroleum Operating Company, Structure Removal SEA 
ES/SR 06-060. 

CGG Americas, Inc., Geological & Geophysical Exploration for 
Mineral Resources Application SEA LO6-30. 

WesternGeco, Geological & Geophysical Exploration for Min- 
eral Resources Application SEA LO6—28. 

CGG Americas, Inc., Geological & Geophysical Exploration for 
Mineral Resources Application SEA LO6—26. 

Global GeoServices, Geological.& Geophysical Exploration for 
Mineral Resources Application SEA TO6—12. 

Maritech Resources, Inc., Structure Removal SEA ES/SR 06- 
051. 

Noble Energy, Inc., Structure Removal SEA ES/SR 06-050 .... 


Global GeoServices, Geological & Geophysical Exploration for 
Mineral Resources Application SEA LO6-31. 

BP America Production Company, Structure Removal SEA ES/ 
SR 06-065. 

Chevron U.S.A., Inc., Structure Removal SEA ES/SR 06-061, 
062, 063. 

WesternGeco, Geological & Geophysical Exploration for Min- 
eral Resources Application SEA TO6—11. 

Transcontinental Gas Pipe Line Company, Structure Removal 
SEA ES/SR 05-120. 

BP America Production Company, Structure Removal SEA ES/ 
SR 06-064. 

Mariner Energy Resources, Inc., Structure Removal SEA ES/ 
SR 06-020. 

Energy Partners, Ltd., Structure Removal SEA ES/SR 06-052 


Chevron U.S.A., Inc., Structure Removal SEA ES/SR 06-071 
Hunt Petroleum (AEC), Inc., Structure Removal SEA ES/SR 
06-066 


BP Exploration & Production, Inc., Geological & Geophysical 
Exploration for Mineral Resources Application SEA LO6—34. 
CGG Americas, Inc., Geological & Geophysical Exploration for 

Mineral Resources Application SEA LO6-33. 
Hunt Petroleum (AEC), Inc., Structure Removal SEA ES/SR 
06-068 


Hunt Petroleum (AEC), Inc., Structure Removal SEA ES/SR 
06-067. 


Eugene Island, Block 365, Lease OCS—G 13628, located 76 
miles from the nearest Louisiana shoreline. 

East Cameron, Block 195, Lease OCS—G 00958, located 55 
miles from the nearest Louisiana shoreline. 

South Marsh Island, Block 49, Lease OCS—00787, located 45 
miles from the nearest Louisiana shoreline. 

High Island, Block A-68, Lease OCS-—G 07298, located 44 
miles from the nearest Texas shoreline. 


High Island, Blocks A-317 & A-325, Leases OCS-G 02412 & |: 


02416, located 100 miles from the nearest Texas shoreline 
and 97 miles from the nearest Texas shoreline. 

East Cameron, Block 154, Lease OCS-—G 16240, located 39 
miles from the nearest Louisiana shoreline. 

Eugene Island, Block 51, Lease OCS-G 00078, located 8 
miles from the nearest Louisiana shoreline. 

South Timbalier, Block 21, Lease OCS—00263, located 4 
miles from the nearest Louisiana shoreline. 

East Cameron, Block 222, Lease OCS-G 02037, located 65 
miles from the nearest Louisiana shoreline. 

East Cameron, Block 151, Lease OCS—G 05372, located 50 
miles from the nearest Louisiana shoreline. 

South Marsh Island, Block 66, Lease OCS—G 01198, located 
57 miles from the nearest Louisiana shoreline. 

Chandeleur, Block 41, Lease OCS-—G 05746; Main Pass, 
Blocks 159, 160, 163, Leases OCS-G 06813, 05245, 
07809; located 22 miles from the nearest Louisiana shore- 
line. 

Mobile, Block 952, Lease OCS-—G 05755, located 10 miles 
from the nearest Alabama Shoreline. 

Located in the central Gulf of Mexico south of Cocodrie, Lou- 
isiana. 

Located in the central Gilf of Mexico south of Pascagoula, 

. Mississippi. 

Located in the central Gulf of Mexico south of Cocodrie, Lou- 
isiana. 

Located in the western Gulf of Mexico south of Port O’Conner, 
Texas. 

Ship Shoal, Block 331, OCS—G 13631, located 62 miles from 
the nearest Louisiana Shoreline. 

West Cameron (South), Block 600, Lease OCS-G 12807, lo- 
cated 98-miles from the nearest Louisiana shoreline. 

Located in the central Gulf of Mexico south of Cocodrie, Lou- 
isiana. 

Grand Isle, Block 32, OCS—G 00174, located 16 miles from 
the nearest Louisiana shoreline. 

South Marsh, Blocks 217 & 218, Lease OCS-G 00310, lo- 
cated 8 miles from the nearest Louisiana shoreline. 

Located in the western Gulf of Mexico south of Intracoastal 
City, Louisiana. 

South Marsh Island, Block 66, Lease OCS-G 01198, located 
55 miles from the nearest Louisiana shoreline. 

West Cameron, Block 71, Lease OCS 00244, jocated 11 
miles from the nearest Louisiana shoreline. 


South Marsh Island, Block 66, Lease OCS-—G 01198, located 


64 miles from the nearest Louisiana shoreline. 
West Cameron; Block 210, Lease OCS—G 23752, located 41 
miles from the nearest Louisiana shoreline. 


Vermilion, Block 31, Lease OCS-—G 02868, located 8 miles 


from the nearest Louisiana Shoreline. 

East Cameron, Block 76, Lease OCS-—G 17840, located 21 
miles from the nearest Louisiana shoreline. 

Located in the central Gulf of Mexico south of Cocodrie, Lou- 
isiana. 

Located in the central Gulf of Mexico south of Morgan City, 
Louisiana. 

West Cameron, Block 101, Lease OCS-—G 16115, located 12 
miles from the nearest Louisiana shoreline. 


Eugene Island, Block 50, Lease OCS-G 17960, located 10 


miles from the nearest Louisiana shoreline. 


4/19/2006. 
4/26/2006. 
4/27/2006. 
4/27/2006. 


5/3/2006. 
5/5/2006. 
5/8/2006. 

5/12/2006. 

5/16/2006. 

5/26/2006. 

5/30/2006. 


6/1/2006. 
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Persons interested in reviewing 
environmental documents for the 
proposals listed above or obtaining 
information about SEAs and FONSIs 
prepared for activities on the Gulf of 
Mexico OCS are encouraged to contact 
MMS at the address or telephone listed 
in the FOR FURTHER INFORMATION 
CONTACT section. 


Dated: July 17, 2006. 
Chris C. Oynes, 
Regional Director, Gulf of Mexico OCS Region. 
{FR Doc. E6-13210 Filed 6-11-06; 8:45 am] 
BILLING CODE 4310-MR-P 


DEPARTMENT OF JUSTICE 


Bureau of Alcohol, Tobacco, Firearms 
and Explosives 


[OMB Number 1140-0001] 


Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested 


ACTION: 30-Day Notice of Information 
Collection Under Review: ATF 
Distribution Center Contractor Survey. 


The Department of Justice (DOJ), 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives (ATF) has submitted the 
following information collection request 
to the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995. The proposed 
information collection is published to 
obtain comments from the public and 
affected agencies. This proposed 
information collection was previously 
published in the Federal Register 
Volume 71, Number 119, page 35702 on 
June 21, 2006, allowing for a 60-day 
comment period. 

The purpose of this notice is to allow 
for an additional 30 days for public 
comment until September 13, 2006. 
This process is conducted in accordance 
with 5 CFR 1320.10. 

Written comments and/or suggestions 
regarding the items contained in this 
notice, especially the estimated public 
burden and associated response time, 
should be directed to The Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attention Department of Justice Desk 
Officer, Washington, DC 20503. 
Additionally, comments may be 
submitted to OMB via facsimile to (202) 
395-5806. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 


comments should address one or more 
of the following four points: 


(1) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

(2) Evaluate the accuracy of the 
agencies estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 


(4) Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other. 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 


Overview of This Information Collection 


(1) Type of Information Collection: 
Extension of a currently approved 
collection. 


(2) Title of the Form/Collection: ATF 
Distribution Center Survey. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: ATF F 1370.4. 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives. 


(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Business or other for- 
profit. Other: Individuals or households. 
Abstract: The information provided on 
the form is used to evaluate the ATF 
Distribution Center contractor and the 
services it provides the users of ATF 
forms and publications. 


(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: There will be an estimated 
21,000 respondents, who will complete 
the form within approximately 1 
minute. 


(6) An estimate of the total burden (in 
hours) associated with the collection: 
There are an estimated 200 total burden 
hours associated with this collection. 


If additional information is required 
contact: Lynn Bryant, Department 
Clearance Officer, United States 
Department of Justice, Policy and 
Planning Staff, Justice Management 
Division, Suite 1600, Patrick Henry 
Building, 601 D Street NW., 
Washington, DC 20530. 


Dated: August 8, 2006. 
Lynn Bryant, 
Department Clearance Officer, United States 
Department of Justice. 

[FR Doc. E6-13224 Filed 8-11-06; 8:45 am] 
BILLING CODE 4410-FY-P 


DEPARTMENT OF JUSTICE 


Bureau of Alcohol, Tobacco, Firearms 
and Explosives 


{OMB Number 1140-0008] 


Agency information Collection 
Activities: Proposed collection; 
Comments Requested 


ACTION: 30-Day Notice of Information 
Collection Under Review: Application 
and Permit For Permanent Exportation 
of Firearms. 


The Department of Justice (DOJ), 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives (ATF) has submitted the 
following information collection request 
to the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995. The proposed 
information collection is published to 
obtain comments from the public and 
affected agencies. This proposed 
information collection was previously 
published in the Federal Register 
Volume 71, Number 119, page 35702—— 
35703 on June 21, 2006, allowing for a 
60 day comment period. 

The purpose of this notice is to allow 
for an additional 30 days for public 
comment until September 13, 2006. 
This process is conducted in accordance 
with 5 CFR 1320.10. 

Written comments and/or suggestions 
regarding the items contained in this 
notice, especially the estimated public 
burden and associated response time, 
should be directed to The Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attention Department of Justice Desk 
Officer, Washington, DC 20503. 
Additionally, comments may be 
submitted to OMB via facsimile to (202) 
395-5806. | 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points: 


—Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the © 
functions of the agency, including 
whether the information will have 
practical utility; 


Federal Register/Vol. 71, No. 156/Monday, August 14, 2006 / Notices 


46511 


—Evaluate the accuracy of the agencies 
estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

—Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

—Minimize the burden of the collection 
of information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g., 
permitting electronic submission of 
responses. 


Overview of This Information 
Collection 


(1) Type of Information Collection: 
Extension of a currently approved 
collection. 

(2) Title of the Form/Collection: 
Application and Permit For Permit 
Exportation of Firearms. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: ATF F 9 
(5320.9). Bureau of Alcohol, Tobacco, 
Firearms and Explosives. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Business or other for- 
profit. Other: Individuals or households. 
Abstract: The form is used to obtain 
permission to export firearms and serves 
as a vehicle to allow either the removal 
of the firearms from registration in the 
National Firearms Registration and 
Transfer Record or collection of an 
excise tax. It is used by Federal firearms 
licensees and others to obtain a benefit. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: There will be an estimated 70 
respondents, who will complete the 
form within approximately 18 minutes. 

(6) An estimate of the total burden (in 
hours) associated with the collection: 
There are an estimated 11 total burden 
hours associated with this collection. 

If additional information is required 
contact: Lynn Bryant, Department 
Clearance Officer, United States 
Department of Justice, Policy and 
Planning Staff, Justice Management 
Division, Suite 1600, Patrick Henry 
Building, 601 D Street, NW., 
Washington, DC 20530. 


Dated: August 8, 2006. 
Lynn Bryant, 
Department Clearance Officer, United States 
Department of Justice. 


[FR Doc. E6-13226 Filed 8-11-06; 8:45 am] 
BILLING CODE 4410-FY-P 


DEPARTMENT OF JUSTICE 


Bureau of Alcohol, Tobacco, Firearms 
and Explosives 


[OMB Number 1140-0010] 


Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested 


ACTION: 30-Day Notice of Information 
Collection Under Review: Application 
to Transport Interstate or Temporarily 
Export Certain National Firearms Act 
(NFA) Firearms. 


The Department of Justice (DOJ), 
Bureau of Alcohol, Tobacco, Firearms, 


and Explosives (ATF) has submitted the- 


following information collection request 
to the Office of Management and Budget 
(OMB) for review and approval in 


accordance with the Paperwork 


Reduction Act of 1995. The proposed 
information collection is published to 
obtain comments from the public and 
affected agencies. This proposed 
information collection was previously 
published in the Federal Register 
Volume 71, Number 119, page 35703 on 
June 21, 2006, allowing for a 60 day 
comment period. 

The purpose of this notice is to allow 
for an additional 30 days for public 
comment until September 13, 2006. 
This process is conducted in accordance 
with 5 CFR 1320.10. 

Written comments and/or suggestions 
regarding the items contained in this 
notice, especially the estimated public 
burden and associated response time, 
should be directed to The Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attention Department of Justice Desk 
Officer, Washington, DC 20503. 
Additionally, comments may be 
submitted to OMB via facsimile to (202) 
395-5806. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points: 

—Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

Evaluate the accuracy of the agencies 
estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

—Enhance the quality, utility, and 
clarity of the information to be 
collected; and 


—Minimize the burden of the collection 
of information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g., 
permitting electronic submission of 
responses. 


_ Overview of This Information 


Collection 


(1) Type of Information Collection: 
Extension of a currently approved 
collection. 


(2) Title of the Form/Collection: 
Application to Transport Interstate or 
Temporarily Export Certain National 
Firearms Act (NFA) Firearms. 


(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: ATF F 
5320.20. Bureau of Alcohol, Tobacco, 
Firearms and Explosives. 


(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Individuals or 
households. Other: None. Abstract: The 
form is used to request permission to 
move certain NFA firearms in interstate 
or foreign commerce. 


(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: There will be an estimated 800 
respondents, who will complete the 
form within approximately 30 minutes. 


(6) An estimate of the total burden (in 
hours) associated with the collection: 
There are an estimated 400 total burden 
hours associated with this collection. 


If additional information is required 
contact: Lynn Bryant, Department 
Clearance Officer, United States 
Department of Justice, Policy and 
Planning Staff, Justice Management 
Division, Suite 1600, Patrick Henry 
Building, 601 D Street NW., 
Washington, DC 20530. 

Dated: August 8, 2006. 

Lynn Bryant, 

Department Clearance Officer, United States 
Department of Justice. 

[FR Doc. E6—13227 Filed 8—11—06; 8:45 am] 
BILLING CODE 4410-FY-P 
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DEPARTMENT OF JUSTICE 


Bureau of Alcohol, Tobacco, Firearms, 
and Explosives 


[OMB Number 1140-0017] 


Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested: 


ACTION: 30-Day Notice of Information 
Collection Under Review: Annual 
Firearms Manufacturing and 
Exportation Report Under 18 U.S.C. 
Chapter 44, Firearms. 


The Department of Justice (DOJ), 
Bureau of Alcohol, Tobacco, Firearms, 
and Explosives (ATF) has submitted the 
following information collection request 
to the Office of Management and Budget 
(OMB) for review and approval in 

accordance with the Paperwork 

Reduction Act of 1995. The proposed 

information collection is published to - 

obtain comments from the public and 
affected agencies. This proposed 
information collection was previously 
published in the Federal Register 

Volume 71, Number 122, pages 36360- 

36361 on June 26, 2006, allowing for a 

60 day comment period. 

The purpose of this notice is to allow 
for an additional 30 days for public 
comment until September 13, 2006. 
This process is conducted in accordance 
with 5 CFR 1320.10. 

Written comments and/or suggestions 
regarding the items contained in this 
notice, especially the estimated public 

‘ burden and associated response time, 
should be directed to The Office of 

Management and Budget, Office of 

Information and Regulatory Affairs, 

Attention Department of Justice Desk 

Officer, Washington, DC 20503. 

Additionally, comments may be 

submitted to OMB via facsimile to (202) 

395-5806. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points: 

—Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

—Evaluate the accuracy of the agencies 
estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

—Enhance the quality, utility, and 
clarity of the information to be 
collected; and 


—Minimize the burden of the collection 
of information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g., 
permitting electronic submission of 
responses. 


Overview of This Information 
Collection 


(1) Type of Information Collection: 
Extension of a currently approved 
collection. 


(2) Title of the Form/Collection: 
Annual Firearms Manufacturing and 
Exportation Report Under 18 U.S.C. 
Chapter 44, Firearms. 


(3) Agency form number, if any, and 
the applicable component of the - 
Department of Justice sponsoring the 
collection: Form Number: ATF F 
5300.11. Bureau of Alcohol, Tobacco, 
Firearms and Explosives. 


(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Business or other for- 
profit. Other: Federal Government, 
State, Local, or Tribal Government. 
Abstract: ATF collects this data for the 
purposes of law enforcement, fitness 
qualification, congressional inquiries, 
disclosure to the public in compliance 
with a court order, furnishing 
information to other Federal agencies, 
compliance inspections, and insuring 
that the requirements of the National 
Firearms Act are met. 


(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: There will be an estimated 
1,500 respondents, who will complete 
the form within approximately 45 
minutes. 


(6) An estimate of the total burden (in 
hours) associated with the collection: 
There are an estimated 1,125 total — 
burden hours associated with this 
collection. 


If additional information is required 
contact: Lynn Bryant, Department 
Clearance Officer, United States 
Department of Justice, Policy and 
Planning Staff, Justice Management 
Division, Suite 1600, Patrick Henry 
Building, 601 D Street, NW., 
Washington, DC 20530. 


Dated: August 8, 2006. 
Lynn Bryant, 


Department Clearance Officer, United States 
Department of Justice. 


{FR Doc. E6-13228 Filed 8-11-06; 8:45 am] 
BILLING CODE 4410-FY-P 


DEPARTMENT OF JUSTICE 


Bureau of Alcohol, Tobacco, Firearms 
and Explosives 


[OMB Number 1140-0022] 


Agency Information Collection 
Activities: Proposed Collection; 


_ Comments Requested 


ACTION: 30-Day Notice of Information 
Collection Under Review: Renewal of 
Explosives License or Permit. 


The Department of Justice (DOJ), 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives (ATF) has submitted the 
following information collection request 
to the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995. The proposed 
information collection is published to 
obtain comments from the public and 
affected agencies. This proposed 
information collection was previously 
published in the Federal Register 
Volume 71, Number 119, pages 35703- 
35704 on June 21, 2006, allowing for a 
60 day comment 

The purpose of this notice is to allow 
for an additional 30 days for public 
comment until September 13, 2006. 

This process is conducted in accordance 


- with 5 CFR 1320.10. 


Written comments and/or suggestions 
regarding the items contained in this 
notice, especially the estimated public 
burden and associated response time, 
should be directed to The Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attention Department of Justice Desk 
Officer, Washington, DC 20503. 
Additionally, comments may be 
submitted to OMB via facsimile to (202) 
395-5806. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points: 

—Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

—Evaluate the accuracy of the agencies 
estimate of the burden of the : 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

—Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

—DMinimize the burden of the collection 
of information on those who are to 
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respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g., 
permitting electronic submission of 
responses. 


Overview of This Information 
Collection 


(1) Type of Information Collection: 
Extension of a currently approved 
collection. « 


(2) Title of the Form/Collection: 
Renewal of Explosives License or 
Permit. 


(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: ATF F | 
5400.14/5400.15, Part III. Bureau of 
Alcohol, Tobacco, Firearms and 
Explosives. 


(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Business or other for- 
profit. Other: Federal Government, 
State, Local, or Tribal Government. 
Abstract: The information collection 
activity is used for the renewal of - 
explosives licenses or permits. This 
short renewal form is used in lieu of a 
more detailed application. 


(5) An estimate of the total number of . 
respondents and the amount of time 
estimated for an average respondent to 
respond: There will be an estimated 
2,500 respondents, who will complete 
the form within approximately 20 
minutes. 


(6) An estimate of the total burden (in 
hours) associated with the collection: 
There are an estimated 825 total burden 
hours associated with this collection. 

If additional information is required 
contact: Lynn Bryant, Department 
Clearance Officer, United States 
Department of Justice, Policy and 
Planning Staff, Justice Management 
Division, Suite 1600, Patrick Henry 
Building, 601 D Street, NW., 
Washington, DC 20530. 


Dated: August 8, 2006. 
Lynn Bryant, 
Department Clearance Officer, United States 
Department of Justice.” 


[FR Doc. E6—13229 Filed 8-11-06; 8:45 am] 


BILLING CODE 4410-FY-P 


DEPARTMENT OF JUSTICE 


Bureau of Alcohol, Tobacco, Firearms 
and Explosives 


[OMB Number 1140-0066] 


Agency information Collection 
Activities: Proposed Collection; 
Comments Requested 


ACTION: 30-Day notice of information 
collection under review: Manufacturers 
of Ammunition, Records and 
Supporting Data of Ammunition 
Manufactured and Disposed of. 


The Department of Justice (DOJ), 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives (ATF) has submitted the 
following information collection request 
to the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995. The proposed 
information collection is published to 
obtain comments from the public and 
affected agencies. This proposed 
information collection was previously 
published in the Federal Register 
Volume 71, Number 122, pages 36361-— 
36362 on June 26, 2006, allowing for a 
60-day comment period. 

The purpose of this notice is to allow 
for an additional 30 days for public 
comment until September 13, 2006. 
This process is conducted in accordance 
with 5 CFR 1320.10. 

Written comments and/or suggestions 
regarding the items contained in this 
notice, especially the estimated public 
burden and associated response time, 
should be directed to The Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, — 
Attention Department of Justice Desk 
Officer, Washington, DC 20503. 
Additionally, comments may be — 
submitted to OMB via facsimile to (202) 
395-5806. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points: 

—Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

—Evaluate the accuracy of the agencies 
estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

—Enhance the quality, utility, and 

clarity of the information to be | 

collected; and 


—Minimize the burden of the collection 
of information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g., 
permitting electronic submission of 
responses. 


Overview of This Information 
Collection 


(1) Type of Information Collection: 
Extension of a currently approved 
collection. 


(2) Title of the Form/Collection: 
Manufacturers of Ammunition, Records 
and Supporting Data of Ammunition 
Manufactured and Disposed of. 


(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: ATF REC 
5000/2. Bureau of Alcohol, Tobacco, 
Firearms and Explosives. 


(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Business or other for- 


_ profit. Other: none. Abstract: These 


records are used by ATF in criminal 
investigations and compliance 


’ inspections in fulfilling the Bureau’s 


mission to enforce the Gun Control Law. 


(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: There will be an estimated 50 
respondents, who will take 15 minutes 
per line entry and that 26 entries will be 
made per year. 

(6) An estimate of the total burden (in 
hours) associated with the collection: 
There are an estimated 325 total burden 
hours associated with this collection. 


If additional information is required 
contact: Lynn Bryant, Department 
Clearance Officer, United States 
Department of Justice, Policy and 
Planning Staff, Justice Management 
Division, Suite 1600, Patrick Henry 
Building, 601 D Street NW., 
Washington, DC 20530. 


Dated: August 8, 2006. 
Lynn Bryant, 


Department Clearance Officer, United States 
Department of Justice. 


[FR Doc. E6—13230 Filed 8—11—06; 8:45 am] 
BILLING CODE 4410-FY-P 
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DEPARTMENT OF JUSTICE 


Bureau of Alcohol, Tobacco, Firearms, 
and Explosives 


[OMB Number 1140-0070] 


Agency Information Collection _ 
Activities: Proposed Collection; 
Comments Requested 


ACTION: 30-day notice of information 
collection under review: Application for 
Explosives License or Permit. 


The Department of Justice (DOJ), 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives (ATF) has submitted the 
following information collection request 
to the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995. The proposed 
information collection is published to 
obtain comments from the public and 
affected agencies. This proposed 
information collection was previously 
published in the Federal Register 
Volume 71, Number 120, page 35947 on 
June 22, 2006, allowing for a 60 day 
comment period. 

The purpose of this notice is to allow 
for an additional 30 days for public 
comment until September 13, 2006. 
This process is conducted in accordance 
with 5 CFR 1320.10. 

Written comments and/or suggestions 
regarding the items contained in this 
notice, especially the estimated public 
burden and associated response time, 
should be directed to The Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attention Department of Justice Desk 
Officer, Washington, DC 20503. 
Additionally, comments may be 
submitted to OMB via facsimile to (202) 
395-5806. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points: 

—Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

—Evaluate the accuracy of the agencies 
estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

—Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

—Minimize the burden of the collection 
of information on those who are to 


respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g., 
permitting electronic submission of 
responses. 


Overview of This Information 
Collection 


(1) Type of Information Collection: 
Extension of a currently approved 
collection. 


(2) Title of the Form/Collection: 
Application for Explosives License or 
Permit. 


(3) Agency form sii if any, and 
the applicable component of the - 
Department of Justice sponsoring the 
collection: Form Number: ATF F 
5400.13/5400.16. Bureau of Alcohol, 
Tobacco, Firearms and Explosives. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Business or other for- 


‘profit. Other: Individuals or households. 


Abstract: The purpose of this collection 
is to enable ATF to ensure that persons 
seeking to obtain a license or permit 
under 18 U.S.C. Chapter 40 and 
responsible persons of such companies 
are not prohibited from shipping, 
transporting, receiving, or possessing 
explosives. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: There will be an estimated 
10,000 respondents, who will complete 
the form within approximately 1 hour 
and 30 minutes. 


(6) An estimate of the total burden (in 
hours) associated with the collection: 
There are an estimated 15,000 total 
burden hours associated with this 
collection. 


If additional information is required 
contact: Lynn Bryant. Department 
Clearance Officer, United States 
Department of Justice, Policy and 
Planning Staff, Justice Management 
Division, Suite 1600, Patrick Henry ~ 
Building, 601 D Street NW., 
Washington, DC 20530. 


Dated: August 8, 2006. 
Lynn Bryant, 


Department Clearance Officer, United States 
Department of Justice. 


[FR Doc. E6-13231 Filed 8-11-06; 8:45 am] 
BILLING CODE 4410-FY-P 


_ DEPARTMENT OF JUSTICE 
Antitrust Division 


Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993—National Glass 
Association 


Notice is hereby given that, on July 
11, 2006, pursuant to section 6(a) of the 
National Cooperative Research and 
Production Act of 1993, 15 U.S.C. 4301 
et seq. (“the Act’’), National Glass 
Association (“NGA”’) has filed written 
notifications simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing (1) the name and 
principal place of business of the 
standards development organization 
and (2) the nature and scope of its 
standards development activities. The 
notifications were filed for the purpose 
of invoking the Act’s provisions limiting 
the recovery of antitrust plaintiffs to 
actual damages under specified 
circumstances. 

Pursuant to Section 6(b) of the Act, 
the name and principal place of 
business of the standards development 
organization is National Glass 
Association, McLean, VA. The nature 
and scope of NGA’s standards 
development activities are: The 
development of a Repair of Laminated 
Automotive Safety Glass Standard 
(““ROLAGS”’). The goal of ROLAGS is to 
provide a nationally recognized 
standard to aid in the decision to repair 
or replace damaged laminated auto 
glass; to assist the public to understand 
what is achieved through windshield 
repair; to encourage technicians to 
follow the industry’s best practices; and 
to codify a consensus statement of the 
industry’s best practices. 


Patricia A. Brink, 

Deputy Director of Operations, Antitrust 
Division. 

[FR Doc. 06-6901 Filed 8-11-06; 8:45 am] 
BILLING CODE 4410-11-M 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances; Notice of Application 


Pursuant to Section 1301.33(a) of Title 
21 of the Code of Federal Regulations 
(CFR), this is notice that on March 31, 
2006, Applied Science Labs, Division of 
Alltech Associates Inc., 2701 Carolean 
Industrial Drive, State College, 
Pennsylvania 16801, made application 
by renewal to the Drug Enforcement 
Administration (DEA) to be registered as 
a bulk manufacturer of the basic classes 
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of controlled substances listed in 
Schedule I and II: 


Drug Schedule 


‘Alpha-methyltryptamine 


Methcathinone (1237) 
N-Ethylamphetamine (1475) ........ I 
N,N-Dimethylamphetamine (1480) | | 
4-Methylaminorex (cis isomer) | | 
(1590). 
Alpha-Ethyltryptamine (7249) ....... | 
Lysergic acid diethylamide (7315) | | 
2, 5-dimethoxy-4-n)- | | 
propylthiophenethylamine (2C- 
T-7) (7348). 
Tetrahydrocannabinols (7370) ..... | 
Mescaline (7381) 
4-Bromo-2,5- 
dimethoxyamphetamine (7391). 
4-Bromo-2,5- ! 
dimethoxyphenethylamine 
(7392). 
4-Methyl-2,5- 
dimethoxyamphetamine (7395). 
2,5-Dimethoxyamphetamine 1. 
(7396). 
2-5—Dimethoxy-4- | 
ethylamphetamine (7399). 
3,4—Methylenedioxyamphetamine | | 
(7400). 
N-Hydroxy-3,4- 
methylenedioxyamphetamine 
(7402). 
3,4—Methylenedioxy-N- 
ethylamphetamine (7404). 


Methylenedioxymethamphetam- 
ine (7405). 
4—Methoxyamphetamine (7411) ... | | - 
(AMT) | | 
(7432). 
Bufotenine (7433) 
Diethyitryptamine (7434) .............. 
Dimethyltryptamine (7435) ........... I 
5-methoxy-N-,N- 
diisopropyltryptamine (5-MeQ- 
DIPT) (7439). 
N-Ethyl-1-phenylcyclohexylamine | | 
(7455). 
1-(1-Phenyicyclohexyl)pyrrolidine | | 
(PCPy) (7458). 
1[1-(2 Thienyl)cyclohexyl] piper- | | 
idine (7470). 
Dihydromorphine (9145) ............... I 
Normorphine (9313) 
Methamphetamine (1105) ............ 
1—Phenyicylohexylamine (7460) .. | Il 
Phencyclidine (7471) ll 
Phenylacetone (8501) ll 
1—Piperidinocyclohexanecarbo I 
nitrile (8603). 
Cocaine (9041) il 
Codeine (9050) ll 
Dihydrocodeine (9120) 
Benzoylecgonine (9180) ............... 
Ethylmorphine (9190) il 
Meperidine intermediate-B (9233) || II 
Morphine (9300) ll 
Noroxymorphone (9668) .............. 


The company plans to manufacture 
high purity drug standards used for 
analytical application only in clinical, - 
toxicological and forensic laboratories. 


Any other such applicant and any 
person who is presently registered with 
DEA to manufacture such a substance 
may file comments or objections to the 
issuance of the proposed registration 
pursuant to 21 CFR 1301.33(a). 

Any such written comments or 
objections being sent via regular mail 
may be addressed, in quintuplicate, to 
the Deputy Assistant Administrator, 
Office of Diversion Control, Drug 
Enforcement Administration, 
Washington, DC 20537, Attention: DEA 
Federal Register Representative, Liaison 
and Policy Section (ODL); or any being 
sent via express mail should be sent to 
DEA Headquarters, Attention: DEA 
Federal Register Representative/ODL, 
2401 Jefferson-Davis Highway, 
Alexandria, Virginia 22301; and must be 
filed no later than October 13, 2006. 


Dated: July 26, 2006. 
Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 
[FR Doc. E6—13221 Filed 8—11—06; 8:45 am] 
BILLING CODE 4410-09-P 


Department of Justice 
Federal Bureau of investigation 
[OMB Number 1110-0026] 


National Instant Criminal Background 
Check System Section; Agency 
Information Collection Activities; 
Proposed Collection, Comments 
Requested 


ACTION: 30 Day Notice of Information 
Collection Under Review: Extension of 
a currently approved collection; Federal 
Firearms Licensee (FFL) Enrollment/E- 
Check Enrollment Form; FFL Officer/ 
Employee Acknowledgment of 
Responsibilities under the National 
Instant Criminal Background Check 
System (NICS) Form. 


The Department of Justice (DOJ), 
Federal Bureau of Investigation (FBI), 
National Instant Criminal Background 
Check System (NICS) Section has 
submitted the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperworx Reduction Act of 1995. 
The proposed information collection is 
published to obtain comments from the 
public and affected agencies. This 
proposed information collection was 
previously published in the Federal 
Register Volume 71, Number 107, pages 
32372-32373 on June 5, 2006, allowing 
for a $0 day comment period. ~ 


The purpose of this notice is to allow 
for an additional 30 days for public 


‘comment until September 13, 2006. 


This process is conducted in accordance 
with 5 CFR 1320.10. ; 

Written comments and/or suggestions 
regarding the items contained in this 
notice, especially the estimated public 
burden and associated response time, 
should be directed to the Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attention Department of Justice Desk 
Officer, Washington, DC 20503. 
Additionally, comments may be: 
submitted to OMB via facsimile to (202) 
395-7285. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points: 

(1) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency/component, 
including whether the information will 
have practical utility; 

(2) Evaluate the accuracy of the 
agency’s/component’s estimate of the 
burden of the proposed collection of the 
information, including the validity of 
the methodology and assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
collection of information on those who 
are to respond, including the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology, e.g., permitting 
electronic submission of responses. 


Overview of This Information 


(1) Type of Information Collection: 
Extension of a Currently Approved 
Collection. 

(2) Title of the Form: 

Federal Firearms Licensee (FFL) 
Enrollment/E-Check Enrollment Form 
FFL Officer/Employee Acknowledgment 
of Responsibilities under the National 
Instant Criminal Background Check 
System (NICS) Form. 

(3) Agency Form Number, if any, and 
the applicable component of the 
department sponsoring the collection: 

Form Number: 1110-0026. 

Sponsor: Criminal Justice Information 
Services (CJIS) Division of the Federal 
Bureau of Investigation (FBI), 
Department of Justice (DOJ). 

(4) Affected Public who will be asked 
or required to respond, as well as a brief 
abstract: 


| 
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Primary: Any Federal Firearms 
Licensee (FFL) or State Point of Contact 
(POC) requesting access to conduct 
NICS Checks telephonically or by the 
Internet through the NICS E-Check. 


Brief Abstract 


The Brady Handgun Violence: 
Prevention Act of 1993, required the 
Attorney General to establish a national 
instant criminal background check 
system that any Federal Firearms 
Licensee may contact, by telephone or 
by other electronic means, such as the 
NICS E-Check, for information, to be 
supplied immediately, on whether 
receipt of a firearm to a prospective 
purchaser would violate state or federal 
law. Information pertaining to licensees 
who may contact the NICS is being 
collected to manage and control access 
to the NICS and to the NICS E-Check, 
to ensure appropriate resources are 
available to support the NICS, and also 
to ensure the privacy and security of 
NICS information. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: It is estimated that enrollment 
occurs at approximately 500 per month 
for a total of 6,000 per year. 

The average response time for reading 
the directions for the Federal Firearms 
Licensee Enrollment/E-Check 
Enrollment Form is estimated to be two 
minutes; time to complete the form is 
estimated to be three minutes; and the 
time it takes to assemble, mail, or fax 
the form to the FBI is estimated to be 
three minutes, for a total of eight 
minutes. 

The average hour burden for this 
specific form is 6,000 x 8 minutes/60 = 
800 hours. 

The FFL Officer/Employee 
Acknowledgment of Responsibilities 
Form takes approximately three minutes 
to read the responsibilities and two 
minutes to complete the form, for a total 
of five minutes. The average hour 
burden for this specific form is 6,000 x 
5 minutes/60 = 500 hours. 

The accompanying letter mailed with 
the packet takes an additional two 
minutes to read which would be 6,000 
x 2 minutes/60 = 200 hours. 

The entire process of reading the 
letter and completing both forms would 
take 15 minutes per respondent. The 
average hour burden for completing 
both forms and reading the 
accompanying letter would be 6,000 x 
15/60 = 1,500 hours. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: 

The entire process of reading the 
letter and completing both forms would 


take 15 minutes per respondent. The 
average hour burden for completing 
both forms and reading the 
accompanying letter would be 6,000 x 
15/60 = 1,500 hours. 

If additional information is required, 
contact: Ms. Lynn Bryant, Department 
Clearance Officer, United States 
Department of Justice, Information 
Management and Security Staff, Justice 
Management Division, Suite 1600, 
Patrick Henry Building, 601 D Street, 
NW., Washington, DC 20530. 


Dated: August 9, 2006. 
Lynn Bryant, 


Department Clearance Officer, United States 
Department of Justice. 


[FR Doc. E6—13273 Filed 8—11—06; 8:45 am] 
BILLING CODE 4410-02-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-59,698] 


American Fast Print Limited, U.S. 
Finishing Division Greenville, SC; 
Dismissal of Application for 
Reconsideration 


Pursuant to 29 CFR 90.18(C) an 
application for administrative 
reconsideration was filed with the 
Director of the Division of Trade 
Adjustment Assistance for workers at 
American Fast Print Limited, U.S. 
Finishing Division, Greenville, South 
Carolina. The application did not 
contain new information supporting a 
conclusion that the determination was 
erroneous, and also did not provide a 
justification for reconsideration of the 
determination that was based on either 
mistaken facts or a misinterpretation of 
facts or of the law. Therefore, dismissal 
of the application was issued. 


TA-—W-59,698; American Fast Print 
Limited, U.S. Finishing Division, 
Greenville, South Carolina (August 
3, 2006). 

Signed at Washington, DC this 4th day of 

August 2006. : 

Richard Church, 

Acting Director, Division of Trade Adjustment 

Assistance. 

{FR Doc. E6-13258 Filed 8-11-06; 8:45 am] 

BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-58,734] 


Conflandey, inc.; Whiteville, NC; 
Affirmative Determinations for Worker 
Adjustment Assistance and Alternative 
Trade Adjustment Assistance; 
Correction 


This notice rescinds the notice of 
certification of eligibility to apply for 
Alternative Trade Adjustment 
Assistance applicable to TA-W-58,734, 
which was published in the Federal 
Register on March 24, 2006 (71 FR 
14953-14955) in FR Document E6- 
4308, Billing Code 4510-30-P. 

This rescinds the certification of 
eligibility for workers of TA-W-58,734, 
to apply for Alternative Trade 
Adjustment Assistance and confirms 
eligibility to apply for Worker 
Adjustment Assistance as identified on 


_ page 14954 in the first column, the 


eighth TA-W—number listed. 

The Department appropriately 
published in the Federal Register March 
24, 2006, page 14955, under the notice 
of Negative Determinations for 
Alternative Trade Adjustment 
Assistance, the denial of eligibility 
applicable to workers of TA-W-58,734. 
The notice appears on page 14955 in the 
first column, the eighteenth TA-W- 
number listed. 

Signed in Washington, DC, this 7th day of 
August 2006. 

Erica R. Cantor, 
Director, Division of Trade Adjustment 
Assistance. 

[FR Doc. E6—13252 Filed 8-11-06; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-59,244] 


Convatec Greensboro, NC; Affirmative 
Determinations for Worker Adjustment 
Assistance and Alternative Trade 
Adjustment Assistance; Correction 


This notice rescinds the notice of 
certification of eligibility to apply for 
Alternative Trade Adjustment 
Assistance applicable to TA-W-59,244, 
which was published in the Federal 
Register on June 22, 2006 (71 FR 35949- 
35950) in FR Document E6-9906, 
Billing Code 4510-30-P. 

This rescinds the certification of 
eligibility for workers of TA-W-59,244, 
to apply for Alternative Trade 


a 
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Adjustment Assistance and confirms 
eligibility to apply for Worker 
Adjustment Assistance as identified on 
page 35952 in the first column, the tenth 
TA-—W-number listed. 


The Department appropriately 
published in the Federal Register June 
22, 2006, page 35953, under the notice 
of Negative Determinations for 
Alternative Trade Adjustment 
Assistance, the denial of eligibility 
applicable to workers of TA-W-59,244. 
The notice appears on page 35953 in the 
first column, the fifteenth TA—W- 
number listed. 


Signed in Washington, DC, this 7th day of 
August 2006. 
Erica R. Cantor, 


Director, Division of Trade Adjustment 
Assistance. 


[FR Doc. E6—13261 Filed 8-11-06; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-59,326] 


Dura Art Stone, Inc., Fontana, CA; 
Affirmative Determinations for Worker 
Adjustment Assistance and Alternative 
Trade Adjustment Assistance; — 
Correction 


This notice rescinds the notice of 
certification of eligibility to apply for 
Alternative Trade Adjustment 
Assistance applicable to TA—-W-59, 326, 
which was published in the Federal 
Register on June 22, 2006 (71 FR 35949— 
35950) in FR Document E6—9906, 
Billing Code 4510-30-P. 


This rescinds the certification of 
eligibility for workers of TA-W-59,326, 
to apply for Alternative Trade 
Adjustment Assistance and confirms 
eligibility to apply for Worker 
Adjustment Assistance as identified on 
page 35952 in the first column, the 
thirtheen TA—W-number listed. 


The Department appropriately 
published in the Federal Register June 
22, 2006, page 35953, under the notice 
of Negative Determinations for 
Alternative Trade Adjustment 
Assistance, the denial of eligibility 
applicable to workers of TA-W-59,326. 
The notice appears on page 35953 in the 
first column, the sixteenth TA-W-— 
number listed. 


Signed in Washington, DC, this 7th day of 
August 2006. 


Erica R. Cantor, 


Director, Division of Trade Adjustment 
Assistance. 


[FR Doc. E6—13254 Filed 8-11-06; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-58,184] 


Georgia-Pacific Corporation Consumer 
Products Division Day Street Facility, 
Green Bay, WI; Amended Certification 
Regarding Eligibility To Apply for 
Worker Adjustment Assistance and 
Alternative Trade Adjustment 
Assistance 


In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor issued a 
Certification of Eligibility to Apply for 
Worker Adjustment Assistance and 
Alternative Trade Adjustment 
Assistance on November 21, 2005, 
applicable to workers of Georgia-Pacific 
Corporation, Consumer Products 
Division, Green Bay, Wisconsin. The 
notice was published in the Federal 
Register on December 15, 2005 (70 FR 
74368). The certification was amended 
on July 11, 2006 to avoid an overlap in 
worker group coverage. The notice will 
be published soon in the Federal 
Register. 

The Department, on its own motion, 
reviewed the certification for workers of 
the subject firm. The workers are 
engaged in the production of napkins, 
towels and tissue and are not separately 
identifiable by product line. 

New findings show that the correct 
name of the subject firm is identified as 
the Day Street Facility of the Consumer 
Products Division of Georgia-Pacific 
Corporation, Green Bay, Wisconsin. 

Accordingly, the Department is again 
amending this certification to correctly 
identify the name of the subject firm to 
read Georgia-Pacific Corporation, 
Consumer Products Division, Day Street 
Facility, Green Bay, Wisconsin and to 
correctly return the impact date to 
October 12, 2004 as originally stated in 
the certification determination dated 
November 21, 2005. 

The intent of the Department’s 
certification is to include all workers of 
subject firm located in Green Bay, 
Wisconsin who were adversely affect by 
a shift in production to Mexico. 

The amended notice applicable to 
TA-—W-58,184 is hereby issued as 
follows: 


All workers of Georgia-Pacific Corporation, 
Consumer Products Division, Day Street 
Facility, Green Bay, Wisconsin, who became 
totally or partially separated from 
employment on or after October 12, 2004, * 
through November 21, 2007, are eligible to 
apply for adjustment assistance under 
Section 223 of the Trade Act of 1974 and are 
also eligible to apply for alternative trade 
adjustment assistance under Section 246 of 
the Trade Act of 1974. 


Signed at Washington, DC this 26th day of 
July 2006. 
Elliott S. Kushner, 
Certifying Officer, Division of Trade 
Adjustment Assistance. 
[FR Doc. E6—13260 Filed 8-11-06; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR . 


Employment and Training 
Administration 


Notice of Determinations Regarding 
Eligibility To Apply for Worker 
Adjustment Assistance and Alternative 
Trade Adjustment Assistance 


In accordance with section 223 of the 
Trade Act of 1974, as amended (19 
U.S.C. 2273) the Department of Labor 
herein presents summaries of 
determinations regarding eligibility to 
apply for trade adjustment assistance for 
workers (TA—W) number and alternative 
trade adjustment assistance (ATAA) by 
(TA—W) number issued during the 
period of July 2006. 

In order for an affirmative 
determination to be made for workers of 
a primary firm and a certification issued 
regarding eligibility to apply for worker 
adjustment assistance, each of the group 
eligibility requirements of Section 
222(a) of the Act must be met. 

I. Section (a)(2)(A) all of the following 
must be satisfied: 

A. A significant number or proportion 
of the workers in such workers’ firm, or 
an appropriate subdivision of the firm, 
have become totally or partially 
separated, or are threatened to become 
totally or partially separated; 

B. The sales or production, or both, of 
such firm or subdivision have decreased 
absolutely; and 

C. Increased imports of articles like or 
directly competitive with articles 
produced by such firm or subdivision 
have contributed importantly to such 
workers’ separation or threat of 
separation and to the decline in sales or 
production of such firm or subdivision; 
or 

II. Section (a)(2)(B) both of the 
following must be satisfied: 

A. A significant number or proportion 
of the workers in such workers’ firm, or 
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an appropriate subdivision of the firm, 
have become totally or partially 
separated, or are threatened to become 
totally or partially separated; 

B. There has been a shift in 
production by such workers’ firm or 
subdivision to a foreign country of 
articles like or directly competitive with 
articles which are produced by such 
firm or subdivision; and 

C. One of the following must be 
satisfied: 

1. The country to which the workers’ 
firm has shifted production of the 
articles is a party to a free trade 
agreement with the United States; 

2. The country to which the workers’ 
firm has shifted production of the 
articles to a beneficiary country under 
the Andean Trade Preference Act, 
African Growth and Opportunity Act, or 
the Caribbean Basin Economic Recovery 
Act; or 

3. There has been or is likely to be an 
increase in imports of articles that are 
like or directly competitive with articles 
which are or were produced by such 
firm or subdivision. 

Also, in order for an affirmative 
determination to be made for 
secondarily affected workers of a firm 
and a certification issued regarding 
eligibility to apply for worker 
adjustment assistance, each of the group 
eligibility requirements of Section 
222(b) of the Act must be met. 

(1) Significant number or proportion 
of the workers in the workers’ firm or 
an appropriate subdivision of the firm 
have become totally or partially 
separated, or are threatened to become 
totally or partially separated; 

(2) The workers’ firm (or subdivision) 
is a supplier or downstream producer to 
a firm (or subdivision) that employed a 
group of workers who received a 
certification of eligibility to apply for 
trade adjustment assistance benefits and 
such supply or production is related to 
the article that was the basis for such 
certification; and 

(3) Either— 

(A) The workers’ firm is a supplier 
and the component parts it supplied for 
the firm (or subdivision) described in 
paragraph (2) accounted for at least 20 
percent of the production or sales of the 
workers’ firm; or 

(B) A loss or business by the workers’ 
firm with the firm (or subdivision) 
described in paragraph (2) contributed 
importantly to the workers’ separation 
or threat of separation. 

In order for the Division of Trade 
Adjustment Assistance to issued a 
certification of eligibility to apply for 
Alternative Trade Adjustment 
Assistance (ATAA) for older workers, 
the group eligibility requirements of 


Section 246(a)(3)(A)(ii) of the Trade Act 
must be met. 

1. Whether a significant number of 
workers in the workers’ firm are 50 
years of age or older. 

2. Whether the workers in the 
workers’ firm possess skills that are not 
easily transferable. 

3. The competitive conditions within 
the workers’ industry (i.e., conditions 
within the industry are adverse). 


Affirmative Determinations for Worker 
Adjustment Assistance 


The following certifications have been 
issued. The date following the company 
name and location of each 
determination references the impact 
date for all workers of such 
determination. 

The following certifications have been 
issued. The requirements of Section 
222(a)(2)(A) (increased imports) of the 
Trade Act have been met, 

TA-W-59,701; Pilgrim Home and 
Hearth LLC, Fairfield, CA: July 11, 
2005. 

TA-W-59,649; Rowe Furniture, Inc., 
Elliston, VA: June 28, 2006. 

The following certifications have been 
issued. The requirements of 
Section222(a)(2)(B) (shift in production) 
of the Trade Act have been met. 
TA-W-59,594; C and D Technologies, 

Inc., Power Electronics Division, 
Product Development Department, 
Tucson, AZ: June 20, 2005. 

TA-W-59,706; Eaton Filtration LLC, 
Elizabeth, NJ: July 12, 2005. 

The following certifications have been 
issued. The requirements of Section 
222(b) (supplier to a firm whose workers 
are certified eligible to apply for TAA) 
of the Trade Act have been met. 

None. 

The following certifications have been 
issued. The requirements of Section 
222(b) (downstream producer for a firm 
whose workers are certified eligible to 
apply for TAA based on increased 
imports from or a shift in production to 
Mexico or Canada) of the Trade Act 
have been met. 

None. 


Affirmative Determinations for Worker 
Adjustment Assistance and Alternative 
Trade Adjustment Assistance 


The following certifications have been 
issued. The date following the company 
name and location of each 
determination references the impact 
date for all workers of such 
determination. 

The following certifications have been 
issued. The requirements of Section 
222(a)(2)(A) (increased imports) and 
Section 246(a)(3)(A)(ii) of the Trade Act 
have been met. 


TA-W-59,685; Laidlaw Corporation, 

_ Metropolis Division, Metropolis, IL: 

July 7, 2005. 

TA-W-59,549; Manufacturers Products 
Co., Warren, MI: June 5, 2005. 

TA-W-59, 593; Rauch Industries, Inc., 
Gastonia, NC: June 20, 2005. 

TA-W-59,631; Moosehead 
Manufacturing Co., Monson, ME: 
May 14, 2006. 

TA-W-59,631A; Moosehead 
Manufacturing Co., Dover-Foxcroft, 
ME: May 14, 2006. 

TA-W-59,651; Superior Industries Int’] 
Inc., Chrome Plating Operation 
Div., Fayetteville, AR: June 28, 
2005. 

TA-W-58,608; Rug Barn (The), 
Abbeville, SC: January 10, 2005. 

TA-W-59,598; Waste Management of 
Missouri, Inc., Working on Site at . 
Ford Motor Co. St. Louis Assembly 
Plant, Hazelwood, MO: June 19, 
2005. 

TA-W-59,730; Tutee Corp., Vernon, CA: 
July 6, 2005. 

The following certifications have been 
issued. The requirements of Section 
222(a)(2)(B) (shift in production) and 
Section 246(a)(3)(A)(ii) of the Trade Act 
have been met. 

TA-W-59,678; Dna Corporation, 
Coupled Products, Inc. Division, 
Andrews, IN: June 18, 2006. 

TA-W-59,684; Whirlpool Corp., Fort 
Smith, AR: July 7, 2005. 

TA-W-59,718; Monroe Staffing, Leased 
Wkrs On-Site at C-Cor, Inc., Access 
and Transport Division, 
Wallingford, CT: July 13, 2005. 

TA-W-59,718A; Universal Staffing, 
Leased Wkrs On-Site at C-Cor, Inc., 
Access and Transport Division, 
Wallingford, CT: July 13, 2005. 

TA-W-59,718B; Manpower, Leased — 
Wkrs On-Site at C-Cor, Inc., sine 
and Transport Division, 

Wallingford, CT: July 13, 2005. 

TA-W-59,718C; Summit Technical 
Services, Leased Wkrs On-Site at C- 

_ Cor, Inc., Access and Transport 

- Division, Wallingford, CT: July 13, 
2005. 

TA-W-59,719; Eaton Corporation, 
Torque Control Products Division, 
Hastings, NE: July 11, 2005. 

TA-W-59,750; Anritsu Instruments Co., 
(Formerly Nettest), Utica, NY: July 

18, 2005. 

TA-W-59,588; Ames True Temper, Inc., 
Falls City, NE: June 19, 2005. 

TA-W-59,652; Stanton International, 
Inc., Phoenix, AZ: June 28, 2005. 

TA-W-59,740; Federal Mogul Corp., 
Vehicle Safety and Performance 
Friction Division, Scottsville, KY: 
July 17, 2005. 


‘ TA-W-59,763; Carlisle Publishing 


Services, A Subsidiary of Carlisle 
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Communications LTD, Dubuque, 
IA: July 20, 2005. 

The following certifications have been 
issued. The requirements of Section 
222(b) (supplier to a firm whose workers 
are certified eligible to apply for TAA) 
and Section 246(a)(3)(A){ii) of the Trade 
Act have been met. 

TA-W-59,614; Ottawa Rubber 
Company, Bradner, OH: June 21, 
2005. 

TA-W-59,688; Pace Industries Inc., 
Harrison, AR: July 11, 2005. 

The following certifications have been 
issued. The requirements of Section 
222(b) (downstream producer for a firm 
whose workers are certified eligible to 
apply for TAA based on increased 
imports from or a shift in production to 
Mexico or Canada) and Section 
246(a)(3)(A)(ii) of the Trade Act have 
been met. 

None. 


Negative Determinations for Alternative 
Trade Adjustment Assistance 


In the following cases, it has been 
determined that the requirements of 
246(a)(3)(A)(ii) have not been met for 
the reasons specified. 

The Department has determined that 
criterion (1) of Section 246 has not been 
met. Workers at the firm are 50 years o 
age or older. : 


None. 


The Department has determined that 
criterion (2) of Section 246 has not been 
met. Workers at the firm possess skills 
that are easily transferable. 
TA-W-59,701; Pilgrim Home and 

Hearth LLC, Fairfield, CA. 

TA-W-59,649; Rowe Furniture, Inc., 
Elliston, VA. 

TA-W-59,594; C and D Technologies, 
Inc., Power Electronics Division, 
Product Development Department, 
Tucson, AZ 

TA-W-59,706; Eaton Filtration LLC, 
Elizabeth, NJ. 

The Department has determined that 
criterion (3) of Section 246 has not been 
met. Competition conditions within the 
workers’ industry are not adverse. 


None. 


Negative Determinations for Worker 
Adjustment Assistance and Alternative 
Trade Adjustment Assistance 


In the following cases, the 
investigation revealed that the eligibility 
criteria for worker adjustment assistance 
have not been met for the reasons — 
specified. 

Since the workers of the firm are 
denied eligibility to apply for TAA, the 
workers cannot be certified eligible for 
ATAA. 


The investigation revealed that 
criteria (a)(2)(A)(I.A.) and (a)(2)(B)(II.A.) 
(employment decline) have not been 
met. 

TA-W-59,577; Union Apparel, Inc., 
Norvelt, PA. 

TA-W-59,602; Alliant Techsystems, 
Inc., Radford, VA. 

The investigation revealed that 
criteria (a)(2)(A)(I.B.) (Sales or 
production, or both, did not decline) 
and (a)(2)(B)(I1.B.) (shift in production 
to a foreign country) have not been met. 
None. 


The investigation revealed that 
criteria (a)(2)(A)(I.C.) (increased 
imports) and (a)(2)(B)(II.B.) (shift in 


production to a foreign country) have 


not been met. 


TA-W-59,484; International Paper, 
Global Custom Services, Gretna, 
VA. 

TA-W-59,548; Nishikawa Standard Co., 
New Haven, IN. 

The investigation revealed that the 
predominate cause of worker 
separations is unrelated to criteria 
(a)(2)(A)(I.C.) (increased imports) and 
(a)(2)(B)(II.C) (shift in production to a 
foreign country). 

None. 


. The workers’ firm does not produce 
an article as required for certification 
under Section 222 of the Trade Act of 
1974. 

TA-W-59,500; Connecticut General Life 
Insurance Co., Cigna Healthcare 
Service Operations, Philadelphia, 
PA. 

TA-W-59,606; Panasonic Corporation 
of North America, Corporate 
Headquarters, Secaucus, NJ. 

TA-W-59,687; Connecticut General Life 
Insurance Co., CIGNA Healthcare, 
Columbus, OH. 

TA-W-59,697; Scharf and Breit, Inc., 
Franklin Square, NY. 

TA-W-59,711; KPMG LLP, Employed 
On-Site at Bearing Point, Inc., 
Charlotte, NC. 

TA-W-59,749; Mileage Plus, Inc., 
Subsidiary of United AirLines Inc. 
(Tucson Call Center), Tucson, AZ. 

The investigation revealed that the 
criteria of Section 222(b)(2) have not 
been met. The workers’ firm (or 

subdivision) is not a supplier to or a 

downstream producer for a firm whose 

workers were certified eligible to apply 
for TAA. 

None. 


I hereby certify that the 
aforementioned determinations were 
issued during the month of July 2006. 
Copies of these determinations are 
available for inspection in Room C- 


5311, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
DC 20210 during normal business hours 
or will be mailed to persons who write 
to the above address. 


Dated: August 3, 2006. 
Richard Church, 


Acting Director, Division of Trade Adjustment 
Assistance. 


{FR Doc. E6—-13262 Filed 8-11-06; 8:45 am] 
BILLING CODE 4510-30—P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-58,533] 


Seico, Inc.; Austin, TX; Affirmative 
Determinations for Worker Adjustment 
Assistance and Alternative Trade 
Adjustment Assistance; Correction 


This notice rescinds the notice of 
certification of eligibility to apply for 
Alternative Trade Adjustment 
Assistance applicable to TA-W-58,533, 
which was published in the Federal 
Register on March 24, 2006 (71 FR 
14953-19455) in FR Document E6- 


4308, Billing Code 4517-—30-P. 


This rescinds the certification of 
eligibility for workers of TA-W-58,533, 
to apply for Alternative Trade 
Adjustment Assistance and confirms 
eligibility to apply for Worker 


_ Adjustment Assistance as identified on 


page 14954 in the first column, the 
fourteenth TA-W-—number listed. 


The Department appropriately 
published in the Federal Register March 
24, 2006, page 14955, under the notice 
of Negative Determinations for 
Alternative Trade Adjustment 
Assistance, the denial of eligibility 
applicable to workers of TA-W-58,533. 
The notice appears on page 14955 in the 
first column, the twentieth TA—W- 
number listed. 


Signed in Washington, DC, this 7th day of 


. August 2006. 


Erica R. Cantor, 


Director, Division of Trade Adjustment 
Assistance. 


{FR Doc. E6-13251 Filed 8—11—06; 8:45 am] 
BILLING CODE 4510-30-P 


: 
{ 
| 
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DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-59,371] 


Sony Electronics, San Diego, CA; 
Affirmative Determinations for Worker 
Adjustment Assistance and Alternative 
Trade Adjustment Assistance; 
Correction 


This notice rescinds the notice of 
certification of eligibility to apply for 
Alternative Trade Adjustment 
Assistance applicable to TA-W-59,371, 
which was published in the Federal 
Register on June 22, 2006 (71 FR 35949— 
35950) in FR Document E6—9906, 
Billing Code 4510—30-P.” 

This rescinds the certification of 
eligibility for workers of TA-W-59,371, 
to apply for Alternative Trade 
Adjustment. Assistance and confirms 
eligibility to apply for Worker 
Adjustment Assistance as identified on 
page 35949 in the third column, the 
thirtheen TA—W-number listed. 

The Department appropriately 
published in the Federal Register June 
22, 2006, page 35950, under the notice 
of Negative Determinations for 
Alternative Trade Adjustment 
Assistance, the denial of eligibility 
applicable to workers of TA-W-59,371. 
The notice appears on page 35950 in the 
third column, the sixth TA~-W-—number 
listed. 

Signed in Washington, DC, this 7th day of 
August 2006. 

Erica R. Cantor, 

Director, Division of Trade Adjustment 
Assistance. 

[FR Doc. E6—13256 Filed 8-11-06; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-59,296] 


Synertech Health System Solutions, 
Harrisburg, PA; Affirmative 
Determinations for Worker Adjustment 
Assistance and Alternative Trade 
Adjustment Assistance; Correction 


This notice rescinds the notice of 
certification of eligibility to apply for 
Alternative Trade Adjustment 
Assistance applicable to TA-W-59,296, 
which was published in the Federal 
Register on June 22, 2006 (71 FR 35949- 
35950) in FR Document E6—9906, 
Billing Code 4510—30-P. 

This rescinds the certification of 
eligibility for workers of TA-W-59,296, 


to apply for Alternative Trade 
Adjustment Assistance and confirms 
eligibility to apply for Worker 
Adjustment Assistance as identified on 
page 35952 in the second column, the 
fourth TA-W-—number listed. 


The Department appropriately 
published in the Federal Register June 
22, 2006, page 35953, under the notice 
of Negative Determinations for 
Alternative Trade Adjustment 
Assistance, the denial of eligibility 
applicable to workers of TA-W-59,296. 
The notice appears on page 35953 in the 
second column, the first TA-W—number 
listed. 


Signed in Washington, DC, this 7th day of 
August 2006. 
Erica R. Cantor, 


Director, Division of Trade Adjustment 
Assistance. 


[FR Doc. E6—13253 Filed 8-11-06; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-59,167] 


Tredegar Film Products, LaGrange, 
GA; Dismissal of Application for 
Reconsideration 


Pursuant to 29 CFR 90.18(C) an 
application for administrative 
reconsideration was filed with the 
Director of the Division of Trade 
Adjustment Assistance for workers at 
Tredegar Film Products, LaGrange, 


- Georgia. The application did not contain 


new information supporting a 
conclusion that the determination was 
erroneous, and also did not provide a 
justification for reconsideration of the 
determination that was based on either 
mistaken facts or a misinterpretation of 
facts or of the law. Therefore, dismissal 
of the application was issued. 


TA-W-59,167; Tredegar Film Products, 
LaGrange, Georgia (July 31, 2006) 
Signed at Washington, DC, this 4th day of 

August 2006. 

Richard Church, 


Acting Director, Division of Trade Adjustment 
Assistance. 


. [FR Doc. E6-13257 Filed 8-11-06; 8:45 am] 


BILLING CODE 4510-30—-P 


NATIONAL CREDIT UNION 
ADMINISTRATION 


Agency Information Collection 
Activities: Submission to OMB for 
Review; Comment Request 


AGENCY: National Credit Union 
Administration (NCUA). 


ACTION: Request for comment. 


SUMMARY: The NCUA intends to submit 
the following information collection to 
the Office of Management and Budget 
(OMB) for review and clearance under 
the Paperwork Reduction Act of 1995 
(Pub. L. 104-13, 44 U.S.C. Chapter 35). 
This information collection is published 
to obtain comments from the public. 
DATES: Comments will be accepted until 
September 13, 2006. 


ADDRESSES: Interested parties are 
invited to submit written comments to 
NCUA Clearance Officer listed below: 
Clearance Officer: Mr. Neil 
McNamara, National Credit Union 
Administration, 1775 Duke Street, 
Alexandria, VA 22314-3428, Fax No. 
703-837-2861, E-mail: 
mcnamara@ncua.gov. 


FOR FURTHER INFORMATION: Requests for 
additional information or a copy of the 
information collection request, should 
be directed to Tracy Sumpter at the 
National Credit Union Administration, 
1775 Duke Street, Alexandria, VA 
22314-3428, or at (703) 518-6444. 
SUPPLEMENTARY INFORMATION: Proposal 
for the following collection of i 
information: 
OMB Number: 3133-0144. 
Form Number: N/A. 
Type of Review: Extension of a 
currently approved collection. 
Title: Examination Survey. 
Description: To provide Federal credit 
unions with an opportunity to give 
NCUA feedback on its examination 
procedures. NCUA will use the 
information to evaluate and improve the 
examination process. 
Respondents: Credit unions. 
Estimated No. of Respondents/ 
Recordkeepers: 5391. 
Estimated Burden Hours Per 
Response: 5 minutes. 
Frequency of Response: Reporting, 
and annually. 
Estimated Total Annual Burden 
Hours: 449 hours. 
Estimated Total Annual Cost: $0.00. 
By the National Credit Union 
Administration Board on August 8, 2006. 
Mary Rupp, 
Secretary of the Board. 
[FR Doc. E6—13264 Filed 8-11-06; 8:45 am] 
BILLING CODE 7535-01-P 
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National Credit Union Administration 


Agency Information Collection 
Activities: Submission to OMB for 
Review; Comment Request 


AGENCY: National Credit Union 
Administration (NCUA). 


ACTION: Request for comment. 


‘ 


SUMMARY: The NCUA intends to submit 
the following information collection to 
the Office of Management and Budget 
(OMB) for review and clearance under 
the Paperwork Reduction Act of 1995 
(Pub. L. 104-13, 44 U.S.C. Chapter 35). 
This information collection is published 
to obtain comments from the public. 


DATES: Comments will be accepted until 
October 13, 2006. 


ADDRESSES: Interested parties are 
invited to submit written comments to 
NCUA Clearance Officer listed below: 
Clearance Officer: Mr. Neil 
McNamara, National Credit Union 
Administration, 1775 Duke Street, 
Alexandria, Virginia 22314-3428, Fax 
No. 703-837-2861, E-mail: 
mcnamara@ncua. gov. 


FOR FURTHER INFORMATION: Requests for 
additional information or a copy of the 
information collection request should be 
directed to Tracy Sumpter at the 
National Credit Union Administration, 
1775 Duke Street, Alexandria, VA 
22314-3428, or at (703) 518-6440. 


SUPPLEMENTARY INFORMATION: Proposal 
for the following collection of 
information: 

OMB Number: 3133-0121. 

Form Number: N/A. 

Type of Review: Extension ofa 
currently approved collection. 

Title: Notice of Change of Officials 
and Senior Executive Officers. 

Description: The regulations direct 
newly chartered and troubled credit 
unions to provide NCUA with 30 days 
notice before making a management 
change. 12 CFR Parts 701.14 and 
741.205. 

Estimated No. of Respondents/ 
Recordkeepers: 589. 

Estimated Burden Hours Per 
Response: 2.0 hours. 

. Frequency of Response: Reporting and 
on occasion. 

Estimated Total Annual Burden 
Hours: 1178. 

Estimated Total Annual Cost: $0. 

By the National Credit Union 
Administration Board on August 9, 2006. 
Mary Rupp, 
Secretary of the Board. 

[FR Doc. E6—13265 Filed 8—11—06; 8:45 am] 
BILLING CODE 7535-01-P 


NATIONAL CREDIT UNION 
ADMINISTRATION - 


Agency Information Collection 
Activities: Submission to OMB for 
Review; Comment Request 


AGENCY: National Credit Union 
Administration (NCUA). 
ACTION: Request for comment. 


SUMMARY: The NCUA intends to submit 
the following information collection to 
the Office of Management and Budget 
(OMB) for review and clearance under 
the Paperwork Reduction Act of 1995 
(Public Law 104-13, 44 U.S.C. Chapter 
35). This information collection is 
published to obtain comments from the 
public. 
DATES: Comments will be accepted until 
October 13, 2006. 
ADDRESSES: Interested parties are 
invited to submit written comments to 
NCUA Clearance Officer listed below: 
Clearance Officer: Mr. Neil 
McNamara, National Credit Union 
Administration, 1775 Duke Street, 
Alexandria, Virginia 22314-3428, Fax 
No. 703-837-2861, E-mail: 
mcnamara@ncua.gov. 


FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or a 
copy of the information collection 
request should be directed to Tracy 
Sumpter at the National Credit Union 
Administration, 1775 Duke Street, 
‘Alexandria, VA 22314-3428, or at (703) 
518-6440. 

SUPPLEMENTARY INFORMATION: Proposal 
for the following collection of 
information: 

OMB Number: 3133-0139. 

Form Number: N/A. 

Type of Review: Extension of a 
currently approved collection. 

Title: Organization and Operation of 
Federal Credit Unions 

Description: Federal Credit Unions 
wishing to pay lending-related 
incentives to employees must establish 
written policies. 

Respondents: Certain Federal Credit 
Unions. 

Estimated No. of Respondents/Record 
keepers: 2,000. 

Estimated Burden Hours Per 
Response: One. 

Frequency of Response: On Occasion. 

Estimated Total Annual Burden 
Hours: 5,000. 

Estimated Total Annual Cost: 
$125,000. 

By the National Credit Union 
Administration Board on August 8, 2006. 
Mary Rupp, 

Secretary of the Board. 
[FR Doc.,E6-13266 Filed 8-11-06; 8:45 am] 
BILLING CODE 7535-01-P 


NATIONAL SCIENCE FOUNDATION 


Notice of Plan for Collection of 
Meteorites Issued Under the Antarctic 
Conservation Act of 1978, as Amended 


AGENCY: National Science Foundation. 


ACTION: Notice of availability of a plan 
for collection of meteorites; invitation 
for comments. 


SUMMARY: On March 31, 2003, the 
National Science Foundation (NSF) 
issued a final rule that authorized the 
collection of meteorites in Antarctica for 
scientific purposes only. These 
regulations implement Article 7 of the 
Protocol on Environmental Protection to 
the Antarctic Treaty and are issued 
pursuant to Section 6 of the Antarctic 
Conservation Act, as amended by the 
Antarctic Science, Tourism and 
Conservation Act of 1996. The 
regulations require appropriate 
collection, handling, and curation of 
Antarctic meteorites to preserve their 
scientific value. Antarctic expeditions 
planning to collect meteorites in 
Antarctica are required to submit their 
plans for the collection, handling, and 
curation of the meteorites to the 
National Science Foundation. NSF is 
providing notice of availability of a 
meteorite collection plan and inviting 
comments on the plan. 


FOR FURTHER INFORMATION CONTACT: 
Nadene G. Kennedy, Permit Office, 
Office of Polar Programs, Rm. 755, 
National Science Foundation, 4201 
Wilson Boulevard, Arlington, VA 22230. 


SUPPLEMENTARY INFORMATION: A 
meteorite collection plan has been 
received from Dr. Ralph Harvey of Case 
Western Reserve University. Interested 
parties are invited to submit written 
data, comments, or views with respect 
to this plan by August 29, 206. This 
plan may be inspected by interested 
parties at the Permit Office, address 


_ listed above. 


Nadene G. Kennedy, 

Permit Officer. 

[FR Doc. 06-6894 Filed 8-11-06; 8:45 am] 
BILLING CODE 7555-01-M 


NATIONAL SCIENCE FOUNDATION 


Proposal Review Panel for Ocean — 
Sciences; Notice of Meeting 


In accordance with the Federal 
Advisory Committee Act (Pub. L. 92- 
463, as amended), the National Science 
Foundation announces the following 
meeting. 

Name: Proposal Review Panel for 
Ocean Sciences (#10752). 
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Date & Time: August 14, 2006, 8 a.m.— 
7 p.m., August 15-16, 2006, 8 a.m.—5 
p-m., August 17, 2006, 8 a.m.—3:00 p.m. 

Place: Monterey Bay Aquarium 
Research Institute (MBARI), in Moss 
Landing, CA. 

Type of Meeting: Open. 

Contact Person: Dr. Alexandria Isern, 
Program Director, Division of Ocean 
Science, National Science Foundation, 
4201 Wilson Blvd., Arlington, VA 
22230. 

Purpose of Meeting: To review the 
scope and system level implementation 
plans for the Ocean Observatories 
Initiative (OOJ) including management 
plans and budgeting, and determine 
whether all major risks with his project 
have been identified and whether 
appropriate initial system development 
specifications has been established for 
each sub-element of the OOI. 

Reason for Late Notice: 
Administrative Oversight. 

Agenda: To review elements of the 
initial Ocean Observatories Initiative 
(OOD Project Execution Plan (PEP) and 
the project’s plans for further 
development of the OOI to the 
Preliminary Design phrase of project 
maturity. 

August 14, 2006—Plenary session 
designed to orient the review panel and 
NSF staff to progress on high level 
activities related to OOI science, 
engineering, and management by the 
project staff and associated experts. 
Review of management issues. At the 
end of the day the panel will present 
concerns to the project team to be 
addressed at the start of day 2. After this 
presentation, the breakout groups will 
meet with Project leads for Level-2 
Work Breakdown Structure (WBS) 
elements to coordinate for breakout 
sessions on day 2. 

August 15, 2006—Break out sessions 
will review specific OOI WBS elements. 
At the end of the day the panel will 
_ present concerns to the project team to 
be addressed at the start of day 3. There 
will be a site tour of facilities and 
activities related to OOI on the second 
day. 

16, 2006—Breakout sessions 
continue in the morning. Meet plenary 
at the end of the day to address any 
lingering questions of the Panel. 

August 17, 2006—Review Panel drafts 
Critical Design review (CDR) report and 
presents a summary of the report 
findings to the project team at a closeout 
session. 


Dated: August 8, 2006. 
Susanne Bolton, 
Committee Management Officer. 
[FR Doc. 05-6883 Filed 8-11-06; 8:45 am] 
BILLING CODE 7555-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Pressurized Thermal Shock; Reports 
on the Technical Basis and Public 
Workshop 


AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Notice of availability; notice of 
workshop. 


SUMMARY: The Nuclear Regulatory 
Commission (NRC) is making available 
reports documenting the technical basis 
for a proposed revision of the NRC’s 
pressurized thermal shock regulations. 
The NRC will also be conducting a two- 
day public workshop on this topic. The 
workshop is open to the public and all 
interested parties may attend. 

DATES: The NRC is not soliciting 
comments at this time; however, NRC 
will request formal public comments 
when a notice of proposed rulemaking 
is published in the Federal Register. 
The public workshop will be: 
September 7, 2006, from 8:30 a.m.—12 
p.m., Room T10—A1, and from 1 p.m.— 
4:45 p.m., Room T9-A1; September 8, 
2006, from 9:30 a.m.—3:45 p.m., Room 
T9-—A1. If you plan to attend the 
workshop you are encouraged to 
preregister in order to facilitate security 
check-in on the day of the meeting. 
ADDRESSES: Documents related to the 
proposed technical basis can be 
accessed electronically at http:// 
www.nre.gov/reading-rm/adams/web- 
based.html. From this site, you can 
access ADAMS, which provides text 
and image files of the NRC’s publicly 
available documents. If you do not have 
access to ADAMS or if you experience 
problems accessing documents in 
ADAMS, contact the NRC’s Public 
Document Room (PDR) reference staff 
by telephone at 1-800-397-4209 or 
301-415-4737, or by e-mail to 
PDR@nrc.gov. These documents may 


_also be viewed on public computers . 


located in the NRC’s Public Document 
Room, Room O1-F21, One White Flint 
North, 11555 Rockville Pike, Rockville, 
Maryland, 20852. The PDR reproduction 
contractor will provide hard copies of 
the documents for a fee. 

FOR FURTHER INFORMATION CONTACT: Dr. 
Mark T. Kirk, Office of Nuclear 
Regulatory Research, Component 
Integrity Branch, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555-0001, telephone (301) 415- 
6015, facsimile 301-415-5074; e-mail 
MTK@nrc.gov. 


SUPPLEMENTARY INFORMATION: During the 
operation of a nuclear power piant, the 
walls of the reactor pressure vessel 


(RPV) are exposed to neutron radiation, 
resulting in localized embrittlement of 
the vessel steel and weld materials in 
the core area. If an embrittled RPV had 
an existing flaw of critical size and 
certain postulated severe system 
transients were to occur, the flaw could 
very rapidly propagate through the 
vessel, resulting in a through-wall crack 
and challenging the integrity of the RPV. 
The postulated severe transients of 
concern, known as pressurized thermal 
shock (PTS) events, are characterized by 
a rapid cooling (i.e., thermal shock) of 
the internal RPV surface in combination 
with repressurization of the RPV. The 
coincident occurrence of critical-size 
flaws, embrittled vessel steel and weld 
material, and a severe PTS transient is 

a very low-probability event. 
Additionally, only a few currently 
operating pressurized-water reactors are 
projected to closely approach the 
current statutory limit on the level of 
embrittlement, as set forth in Title 10, 
Section 50.61, of the Code of Federal 
Regulations (10 CFR 50.61), “Fracture 
Toughness Requirements for Protection 
Against Pressurized Thermal Shock 
Events,” during their planned 
operational life. 

Advancements in our understanding 
and knowledge of materials behavior, 
our ability to realistically model plant 
systems and operational characteristics, 
and our ability to better evaluate PTS 
transients to estimate loads on vessel 
walls led NRC to conclude that the 
earlier analysis, conducted in the course 
of developing the PTS Rule in the 
1980s, contained significant 
conservatism. Consistent with the NRC’s 
Strategic Plan and the strategy to use 
realistically conservative, safety-focused 
research programs to resolve safety- 
related issues, the NRC’s Office of 
Nuclear Regulatory Research (RES) 
undertook a project in 1999 to develop 
a technical basis to support a risk- 
informed revision of 10 CFR 50.61. Two 
central features of the research approach 
include a focus on the use of realistic 
input values and models and an explicit 
treatment of uncertainties (using 
currently available uncertainty analysis 
tools and techniques). This approach 
improved significantly upon that 
employed to establish the embrittlement 
limits in 10 CFR 50.61, which originally 
included intentional and unquantified 
conservatism in many aspects of the 
analysis and treated uncertainties 
implicitly by incorporating them into 
the models. ~ 

In early 2005, RES completed a series 
of reports that describe in detail the 
results of the project initiated in 1999. 
The information in these reports 
demonstrates that even through the 
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period of license extension, the 
likelihood of vessel failure attributable 
to PTS is extremely low (=10~8/year). 
These results provide evidence that the 
statutory embrittlement limit 
established in 10 CFR 50.61 can be 
modified significantly to reduce 
unnecessary conservatism without 
affecting safety. This is possible because 
the operating reactor fleet has little 
probability of exceeding the limits on 
the frequency of reactor vessel failure, 
as they relate to NRC guidelines on core 
damage frequency and large early 
release frequency during either the 
currently licensed lifetime or the period 
of license extension. 


In early 2005, the RES reports were 
discussed with the NRC’s Advisory 
Committee on Reactor Safeguards 


(ACRS) during a series of public 
meetings. Following these meetings, the 
ACRS sent letters to the NRC expressing 
the view that RES had developed a 
sound technical basis for a risk- 
informed revision of 10 CFR 50.61. 
More recently (June—October 2005) 
staff from the NRC’s Office of Nuclear 
Reactor Regulation (NRR) reviewed this 
technical basis and found it acceptable 
to begin the rulemaking process 
contingent upon the following three 
prerequisites: 

(1) Commission approval of the 
rulemaking plan, and dedication of 
resources 

(2) Successful resolution of 
outstanding technical issues identified 
in the existing technical basis 

(3) Making the technical basis 
documents available to the public 


This notice addresses prerequisite 
number 3. : 


Public Availability of Reports 


The following table provides the 
document titles and Agencywide 
Documents Access and Management 
System (ADAMS) accession numbers for 
all of the reports that, collectively, - 
comprise the proposed technical basis 
for risk-informed revision of 10 CFR 
50.61. The NRC staff recommends that 
persons interested in obtaining an 
overview of the technical basis and the 
recommended revisions to 10 CFR 50.61 
focus their attention first on ADAMS 
Accession #ML061580318. Interested 
persons can find more detailed 
information in the other supporting 
documents. 


- Topical area 


ADAMS ML# 


Author & title 


Current Results Summary 


Probabilistic Risk Assessment & Human Factors 


Analysis. 


Thermal Hydraulics 


Probabilistic Fracture Mechanics 


MLO030090626 
cember 2002. 
ML061580318 
ML992710066 
ML061580379 
ML042880452 
ML042880454 
ML042880473 
ML042880482 


14, 2004. 
ML042880476 


ML050390012 


Kirk, M.T., “Technical Basis for Revision of the Pressurized Thermal 
Shock (PTS) Screening Criteria in the PTS Rule (10 CFR 50.61),” De- 


Kirk, M.T., et al., “Technical Basis for Revision of the Pressurized Ther- 
mal Shock (PTS) Screening Limit in the PTS Rule (10 CFR 50.61): 
Summary Report,” NUREG-—1806, Vol. 1. 

Sui, N., “Uncertainty Analysis and Pressurized Thermal Shock: An Opin- 
ion,” September 3, 1999. 

Whitehead, D.W., and A.M. Kolaczkowski, “PRA Procedures and Uncer- 
tainty for PTS Analysis,” NUREG/CR-6859. 

Kolaczkowski, A.M., et al.,. “Oconee Pressurized Thermal Shock (PTS) 
Probabilistic Risk Assessment (PRA),” September 28, 2004. 

Whitehead, D.W., et al., “Beaver Valiey Pressurized Thermal Shock 
(PTS) Probabilistic Risk Assessment (PRA),” September 28, 2004. 

Whitehead, D.W., et al., “Palisades Pressurized Thermal Shock (PTS) 
Probabilistic Risk Assessment (PRA),” October 6, 2004. 

Whitehead, D.W., et al., “Generalization of Plant-Specific Pressurized 
Thermal Shock (PTS) Risk Results to Additional Plants,” December 


Kolaczkowski, A.M. et al., “Estimates of External Events Contribution to 
Pressurized Thermal Shock (PTS) Risk,” October 1, 2004. 


ML043570429 
ML043570405 


ML043570394 


ML061100488 
ML043570385 


ML061170401 


ML042880480 
ML061580343 


ML051790410 


Bessette, D.E., “Thermal-Hydraulic Evaluation of Pressurized Thermal 
Shock,” NUREG-1809. 

Reyes, J.N., et al., “Scaling Analysis for the OSU APEX-CE Integral 
System Test Facility,” NUREG/CR-6731. 

Reyes, J.N., et al., “Final Report for the OSU APEX-CE Integral System 
Test Facility Test Results,” NUREG/CR-6856. 

Fletcher, C.D., D.A. Prelewicz, and W.C. Arcieri, “RELAP5/MOD3.2.2 
Gamma Assessment for Pressurized Thermal Shock Applications,” 
NUREG/CR-6857. 

Chang, Y.H.J., A. Mosleh, and K. Almenas, “Thermal-Hydraulic Uncer- 
tainty Analysis in Pressurized Thermal Shock Risk Assessment: Meth- 
odology and Implementation on Oconee-1, Beaver Valley, and Pali- 
sades Nuclear Power Plants,” NUREG/CR-6899. 

Arcieri, W.C., R.M. Beaton, C.D. Fletcher, and D.E. Bessette, “RELAP5S 
Thermal-Hydraulic Analysis To Support PTS Evaluations for the 
Oconee-1, Beaver Valley-1, and Palisades Nuclear Power Plants,” 
NUREG/CR-6858. 

Arcieri, W.C., C.D. Fletcher, and D.E. Bessette, “RELAP5/MOD3.2.2 
Gamma Results for the Palisades 1D Downcomer Sensitivity Study,” 
August 31, 2004. 

Junge, M., “PTS Consistency Effort,” October 6, 2004. 

Kirk, M.T., et al., “Probabilistic Fracture Mechanics: Models, Parameters, 
and Uncertainty Treatment Used in FAVOR Version 04.1,” NUREG- 
1807. 

Simonen, F.A., S.R. Doctor, G.J. Schuster, and P.G. Heasler, “A Gener- 
alized Procedure for Generating Flaw-Related Inputs for the FAVOR 
Code,” NUREG/CR-6817, Rev. 1. 
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Topical area ADAMS ML# : _ Author & title 


ML061580369 | Williams, P.T., T.L. Dickson, and S. Yin, “Fracture Analysis of Vessels— 
Oak Ridge, FAVOR v04.1: Computer Code: Theory and Implementa- 
tion of Algorithms, Methods, and Correlations,” NUREG/CR-6854. 
ML061580375 | Dickson, T.L., P.T. Williams, and S. Yin, “Fracture Analysis of Vessels— 
Oak Ridge, FAVOR v04.1, Computer Code: User's Guide,” NUREG/ 
CR-6855. 

ML061580358 | Malik, S.N.M., “FAVOR Code Versions 2.4 and 3.1: Verification oe Val- 
idation Summary Report,” NUREG-1795. 

MLO042960391 | Dickson, T.L., and S. Yin, “Electronic Archival of the Results of Press 
ized Thermal Shock Analyses for Beaver Valley, Oconee, and Pali- 
sades Reactor Pressure Vessels Generated with the 04.1 Version of 
FAVOR,” October 15, 2004. ; 
ML061580349 | Kirk, M.T., et al., “Sensitivity Studies of the Probabilistic Fracture Me- 
chanics Model Used in FAVOR,” NUREG-1808. 


Public Workshop section of this notice. A preliminary of attendees and so you can be advised 
The NRC will conduct a public agenda for the workshop follows. If you _ of any revisions to the agenda. You are 
workshop on September 7-8, 2006, at plan to attend this meeting you are strongly encouraged to communicate via 
NRC Headquarters, 11545 Rockville urged to contact Dr. Mark Kirk via e- e-mail, as this will facilitate the most 

Pike, Rockville, Maryland. The purpose mail to MTK@nrc.gov at least 3 business _ efficient response to your inquiry. 
of this workshop is to inform the public days before the meeting date so that Prelimi hinaide 
of the reports detailed in the preceding = your name can be included on the list oT 


THURSDAY, SEPTEMBER 7, 2006 
[8:30 a.m.—12 p.m., Room T10-A1; 1 p.m.—4:45 p.m., Room T9-A1] 


Start time i Duration [min] Topic Presenter/moderator 


30 . | Background of PTS Project (Overview, Objectives, Reviews | Kirk 
Performed to Date). 
Status and Plan for Rulemaking Mencinsky 
Overview of Reports Kirk 
Questions from Public Regarding Reports and Regulatory Hardies 


Modeling Approach: Overview oe Kirk 
Modeling Approach: Risk Assessment and Human Factors ... | Kolaczkowski 
Modeling Approach: Thermal-Hydraulics Bessette 


Modeling Approach: Fracture Mechanics and Material Embrit- Kirk 
tlement. 

Questions from the Public Regarding Modeling Approach Hardies 

Summary of Results from Baseline Analysis of Three Plants | Kirk 


SasS Sas 


Hardies 


FRIDAY, SEPTEMBER 8, 2006 
[9:30 a.m.—3:45 p.m., Room T9-A1] 


Duration [min] Topic ; Presenter/Moderator 


60 .. | Summary of Study Generalizing the Results to All Domestic | Kirk 
PWRs. 
Questions from the Public Regarding Generalization Hardies 
Proposed Allowable Through-Wall Cracking Frequency Limit | Siu 
Questions from the Public Regarding Through-Wall Cracking | Hardies 
Frequency Limit. 


Proposed Material Embrittlement-Based Reference Tempera- | Kirk 

ture Limits for Use in a Revised Version of 10 CFR 50.61. 
Questions from Public Regarding Reference Temperature | Hardies 

Limits. 
General Questions from Public Hardies 
Break 
Summary . Hardies 
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| Questions from Public Regarding Baseline Analysis .............. | 
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Dated at Rockville, Maryland, this 4th day 
of August, 2006. 


_ For the U.S. Nuclear Regulatory 
Commission, 


James T. Wiggins, 


Deputy Director, Office of Nuclear Regulatory 
Research. 


{FR Doc. E6—13236 Filed 8-11-06; 8:45 am] 
BILLING CODE 7590-01-P 


OFFICE OF MANAGEMENT AND 
BUDGET 


. Executive Office of the President; 


Acquisition Advisory Panel; 
Notification of Upcoming Meetings of 
the Acquisition Advisory Panel 


AGENCY: Office of Management and 
Budget, Executive Office of the 
President. 

ACTION: Notice of Federal RY 
Committee Meetings. 


SUMMARY: The Office of Management 
and Budget announces one meeting of 
the Acquisition Advisory Panel (AAP or 
“Panel’’) established in accordance with 
the Services Acquisition Reform Act of 
2003. 

DATES: There is one conditional meeting 
announced in this Federal Register 
Notice. A Public meeting of the Panel 
will be held on August 29, 2006 if the 
Panel does not complete its work at the 
previously published public meeting on 
August 10, 2006. If held, the meeting 
will begin at 9 a.m. Eastern Time and 
end no later than 5 p.m. The public is . 
urged to call (202) 208-7279 after 5 p.m. 
the workday before this meeting for a 
pre-recorded message to learn if the 
meeting is cancelled. The public may 
also visit the Panel’s Web site for 
cancellation messages (http:// 
acquisition.gov/comp/aap/index.html). 
ADDRESSES: The August 29, 2006 
meeting, if held, will be at the new FDIC 
Building, 3501 N. Fairfax Drive, 
Arlington, VA in Room A2062. This 
facility is 1/4 block off of the orange line 
Metro stop for Virginia Square. The 
public is asked to pre-register one week 


‘in advance of the meeting due to 


security and/or seating limitations (see 
below for information on pre- 
registration). 


FOR FURTHER INFORMATION: Members of 
the public wishing further information 
concerning this meeting or the Panel 
itself, or to pre-register for the meeting, 
should contact Ms. Laura Auletta, 
Designated Federal Officer (DFO), at: 
laura.auletta@gsa.gov, phone/voice mail 
(202) 208-7279, or mail at: General 
Services Administration, 1800 F Street, 
NW., Room 4006, Washington, DC 
20405. 


SUPPLEMENTARY INFORMATION: 

a. Background: The purpose of the 
Panel is to provide independent advice 
and recommendations to the Office of 
Federal Procurement Policy and 
Congress pursuant to Section 1423 of 
the Services Acquisition Reform Act of 
2003. The Panel’s statutory charter is to 
review Federal contracting laws, 
regulations, and governmentwide 
policies, including the use of 
commercial practices, performance- 
based contracting, performance of 
acquisition functions across agency 
lines of responsibility, and 
governmentwide contracts. Interested 
parties are invited to attend the meeting. 

Meeting—The focus of this meeting 
will be discussions of and voting on 
working group findings and 
recommendations from selected 
working groups, established at the 
February 28, 2005 and May 17, 2005 
public meetings of the AAP (see 
http://acquisition.gov/comp/aap/ 
index.html for a list of working groups). 

b. Posting of Draft Reports: Members 
of the public are encouraged to regularly 
visit the Panel’s Web site for draft 
reports. Currently, the working groups 
are staggering the posting of various 
sections of their draft reports at http:// 
acquisition.gov/comp/aap/index.html 
under the link for “Working Group 
Reports.”’ The most recent posting is 
from the Commercial Practices Working 
Group. The public is encouraged to 
submit written comments on any and all 
reports. 

Adopted Recommendations: The 
Panel has adopted recommendations 
presented by the Small Business, 
Interagency Contracting, Performance- 
Based Acquisition, Acquisition 
Workforce and Commercial Practices 
Working Groups. While additional 
recommendations from some of these 
working groups are likely, the public is 
encouraged to review and comment on 
the recommendations adopted by the 
Panel to date by going to http:// 
acquisition.gov/comp/aap/index.html 
and selecting the link for 
“Recommendations to Date.” 

d. Availability of Meeting Materials: 
Please see the Panel’s Web site for any 
available materials, including draft 
agendas and minutes. Questions/issues 
of particular interest to the Panel are 
also available to the public on this Web 
site on its front page, including 
“Questions for Government Buying 
Agencies,” “Questions for Contractors 
that Sell Commercial Goods or Services 
to the Government,” “Questions for 
Commercial Organizations,” and an 
issue raised by one Panel member 
regarding the rules of interpretation and 
performance of contracts and liabilities 


of the parties entitled ‘Revised 
Commercial Practices Proposal for — 
Public Comment.” The Panel 
encourages the public to address any of 
these questions/issues in written 
statements to the Panel. 

e. Procedures for Providing Public 
Comments: It is the policy of the Panel 
to accept written public comments of 
any length, and to accommodate oral 
public comments whenever possible. 
The Panel Staff expects that public 
statements presented orally or in writing 
will be focused on the Panel’s statutory 
charter and working group topics, and 
not be repetitive of previously 
submitted oral or written statements, 
and that comments will be relevant to 
the issues under discussion. 

Written Comments: Written comments 
should be supplied to the DFO at the 
address/contact information given in 
this FR Notice in one of the following 
formats (Adobe Acrobat, WordPerfect, 
Word, or Rich Text files, in IBM—PC/ 
Windows 98/2000/XP format). Please 
note: Because the Panel operates under 
the provisions of the Federal Advisory 
Committee Act, as amended, all public 
presentations will be treated as public 
documents and will be made available 
for public inspection, up to and 
including being posted on the Panel’s 
Web site. 

_ f. Meeting Accommodations: 
Individuals requiring special 
accommodation to access the public 
meetings listed above should contact 
Ms. Auletta at least five business days 
prior to the meeting so that appropriate 
arrangements can be made. 


Laura Auletta, 


Designated Federal Officer (Executive 
Director), Acquisition Advisory Pahel. 


[FR Doc. E6—13288 Filed 8-11-06; 8:45 am] 
BILLING CODE 3110-01-P 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 


Request for Public Comment With 
Respect to the Annual National Trade 
Estimate Report on Foreign Trade 
Barriers 


AGENCY: Office of the United States 
Trade Representative. 


ACTION: Notice. 


SUMMARY: Pursuant to section 303 of the 
Trade and Tariff Act of 1984, as 
amended, USTR is required to publish 
annually the National Trade Estimate 
Report on Foreign Trade Barriers (NTE). 
With this notice, the Trade Policy Staff 


Committee (TPSC) is requesting 


interested parties to assist it in 
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identifying significant barriers to U.S. 
exports of goods, services and overseas 
direct investment for inclusion in the 
NTE. Particularly important are 
impediments materially affecting the 
actual and potential financial 
performance of an industry sector. The 
TPSC invites written comments that 
provide views relevant to the issues to 
be examined in preparing the NTE. 


DATES: Public comments are due not 
later than Wednesday, November 8, 
2006. 


ADDRESSES: Submissions by electronic 
mail: FRO626@USTR.EOP.GOV. 

Submissions by facsimile: Gloria Blue, 
Executive Secretary, Trade Policy Staff 
Committee, Office of the United States 
Trade Representative, (202-395-6143). 
The public is strongly encouraged to 
submit documents electronically rather 
than by facsimile. (See requirements for 
submissions below.) 


FOR FURTHER INFORMATION CONTACT: 
Questions regarding the report, its 
subject matter or procedural questions 
concerning submissions should be 
directed to Ms. Gloria Blue, Office of 
Policy Coordination, Office of the 
United States Trade Representative 
(202-395-3475). 


SUPPLEMENTARY INFORMATION: Last year’s 
report may be found on USTR’s Internet 
Home Page (www.ustr.gov) in the. 
Document Library under the section on 
Reports. In order to ensure compliarice 
with the statutory mandate for reporting 
foreign trade barriers that are 
significant, we will focus particularly on 
those restrictions where there has been 
active private sector interest. 

The information submitted should 
relate to one or more of the following 
ten categories of foreign trade barriers: 

(1) Import policies (e.g., tariffs and 
other import charges, quantitative 
restrictions, import licensing, and 
customs barriers); 

(2) Standards, testing, labeling, and 
certification (including unnecessarily 
restrictive application of phytosanitary 
standards, refusal to accept U.S. 
manufacturers’ self-certification of 
conformance to foreign product 
standards, and environmental 
restrictions); 

(3) Government procurement (e.g., 
“buy national” policies and closed 
bidding); 

(4) Export subsidies (e.g., export 
financing on preferential terms and 
agricultural export subsidies that 
displace U.S. exports in third country 
markets); 

(5) Lack of intellectual property 
protection (e.g., inadequate patent, 
copyright, and trademark regimes); 


(6) Services barriers (e.g., limits on the 
range of financial services offered by 
foreign financial institutions, regulation 
of international data flows, restrictions 
on the use of data processing, quotas on 
imports of foreign films, and barriers to 
the provision of services by 
professionals (e.g., lawyers, doctors, 
accountants, engineers, nurses, etc.); 

(7) Investment barriers (e.g., 
limitations on foreign equity 
participation and on access to foreign 
government-funded R&D consortia, local 
content, technology transfer and export 
performance requirements, and 
restrictions on repatriation of earnings, 
capital, fees and.royalties); 

c 8) Anticompetitive practices with 
trade effects tolerated by foreign. 
governments (including anticompetitive 
activities of both state-owned and 
private firms that apply to services or to 
goods and that restrict the sale of U.S. 
products to any firm, not just to foreign 
firms, that perpetuate the practices); 

(9) Trade restrictions affecting 
electronic commerce (e.g., tariff and 
non-tariff measures, burdensome and 
discriminatory regulations and 
standards, and discriminatory taxation); 
and 

(10) Other barriers (i.e., barriers that 
encompass more than one category, e.g., 
bribery and corruption, or that affect a 
single sector). 

As in the case of last year’s NTE, we 
are asking that particular emphasis be 
placed on any practices that may violate 
U.S. trade agreements. We are also 
interested in receiving any new or 
updated information pertinent to the 
barriers covered in last year’s report as 
well as new information. Please note 
that the information not used in the 
NTE will be maintained for use in future 
negotiations. 

It is most important that your 
submission contain estimates of the 
potential increase in exports that would 
result from the removal of the barrier, as 
well as a clear discussion of the 
method(s) by which the estimates were 
computed. Estimates should fall within 
the following value ranges: Less than $5 
million; $5 to $25 million; $25 million 
to $50 million; $50 million to $100 
million; $100 million to $500 million; or 
over $500 million. Such assessments 
enhance USTR’s ability to conduct © 
meaningful comparative analyses of a 
barrier’s effect over a range of 
industries. 

Please note that interested parties 
discussing barriers in more than one 
country should provide a separate 
submission (i.e., one that is self- 
contained) for each country. 

Requirements For Submissions: In 
order to facilitate prompt processing of 


submissions, USTR strongly urge and 
prefers electronic (e-mail) submissions 
in response to this notice. In the event 
an e-mail submission is impossible, 
submissions should be made by 
facsimile. Facsimile submissions should 
not exceed a maximum of 20 pages. 
E-mail submissions should ie single 
copy transmissions in English. 
Submissions should use the following 
subject line: ‘2007 National Trade 
Estimate Report—Submission by (sector, 
company, association) Documents must 
be submitted as either WordPerfect 
(“WPD”’), MSWord (“DOC”), or text 
(“TXT’’) file. Documents should not be 


- submitted as electronic image files or 


contain imbedded images (for example, 
“JPG”, “PDF”’, “BMP”, or “GIF”), as 
these type of files are generally 
excessively large. Supporting 
Documentation submitted as 


- spreadsheets are acceptable as Quattro 


Pro or Excel, pre-formatted for printing 
on 8’ x 11 inch paper. To the extent 
possible, any data attachments to the 
submission should be included in the 
same file as the submission itself, and 
not as separate files. 

Petitions will be available for public 
inspection by appointment with the 
staff of the USTR Public Reading Room, 
except for information granted 
“business confidential’’ status pursuant 
to 15 CFR 2003.6. If the submission 
contains business confidential 
information, a non-confidential version 
of the submission must also be 
submitted that indicates where 
confidential information was redacted 
by inserting asterisks where material 
was deleted. In addition, the 
confidential submission must be clearly 
marked “Business Confidential” in 
large, bold letters at the top and bottom 
of every page of the documents. The 
public version that does not contain 
business confidential information must 
be clearly marked either ‘‘Public 
Version” or ““Non-Confidential” in 


-large, bold letters at the top and bottom 


of every page. The file name of any 
documents containing business 
confidential information attached to an 
e-mail transmission should begin with 
the characters “‘BC-—”’, and the file name 
of the public version should begin with 
the characters ““P—”’. The “P—” or 

“BC-” should be followed by the name 
of the person or party submitting the 
petition. Submissions by e-mail should 
not include separate cover letters or 
messages in the message area of the 
e-mail; information that might appear in 
any cover letter should be included 
directly in the submission. The e-mail 
address for submissions is 
FRO626@ustr.eop.gov. Public versions of 
all documents relating to this review . 
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will be available for review shortly after 
the due date by appointment in the 
USTR Public Reading Room, 1724 F 
Street, NW., Washington, DC. 
Availability of documents may be 
ascertained and appointments may be 
made from 9:30 a.m. to noon and 1 p.m. 
to 4 p.m., Monday through saan by 
calling (202-395-6186). 


Carmen Suro-Bredie, 
Chair, Trade Policy Staff Committee. 


{FR Doc. E6—13287 Filed 8-11-06; 8:45 am] 
BILLING CODE 3190-w6-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34—54277; File No. SR-NASD- 
2006-091] 


Self-Regulatory Organizations; 
National Association of Securities 
Dealers, Inc.; Notice of Filing of 
Proposed Rule Change and 
Amendment No. 2 Thereto To Align 
NASD Rules With Regulation NMS 


August 4, 2006. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“‘Act’’)? and Rule 19b—4 thereunder,? 
notice is hereby given that on July 28, 
2006, the National Association of 
Securities Dealers, Inc. (““NASD’’) filed 
with the Securities and Exchange 


Commission (‘‘SEC”’ or ‘“Commission’’) 


the proposed rule change as described 


in Items I, IJ, and III below, which Items - 


have been prepared by NASD. NASD 
filed Amendment No. 1 to the proposed 
rule change on August 4, 2006 but 
subsequently withdrew it. NASD filed 
Amendment No. 2 to the proposed rule 
change on August 4, 2006.° The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change, as amended, from interested 
persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


NASD is proposing to amend its rules, 
including the rules governing the 
Alternative Display Facility (‘““ADF’’), to 
align them with Regulation NMS.4 In 
addition, NASD is proposing to amend 
rules that govern quoting, trade 


115 U.S.C. 78s(b)(1). 
217 CFR 240.19b—4. 
3In Amendment No. 2, NASD made certain 


_Tevisions to its proposed rules and Certification 


Record for ADF Trading Centers. NASD also 
clarified certain sections of its Form 19b—4 
description of the proposal. 

417 CFR 242.600 et seq. See also Securities 
Exchange Act Release No. 51808 (June 9, 2005), 70 
FR 37496 (June 29, 2005) (‘‘Regulation NMS 
Approval Order’). 


reporting, and clearing through the ADF 
to extend this functionality to all NMS 
stocks, as defined in Commission Rule 
600(b)(47), including stocks listed on 
the New York Stock Exchange 
(“NYSE’’), American Stock Exchange 
(““Amex’’), and certain other exchanges. 
Further, this rule proposal would 
reorganize ADF trade reporting rules 
and make changes to the ADF rules to 
enhance the clarity of the rules. 

The text of the proposed rule change 
is available on NASD’s Web site _ 
(www.nasd.com), at NASD’s principal 
office, and at the Commission’s Public 
Reference Room. The text of Exhibits 3 
and 5 to the proposed rule change are 
also available on the Commission’s Web 
site (www.sec.gov/rules/sro.shtml).® 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, 
NASD included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. NASD has prepared 
summaries, set forth in sections A, B, 
and C below, of the most significant 
aspects of such statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


The ADF is a quotation collection, 
trade comparison, and trade reporting 
facility developed by NASD in 
accordance with the Commission’s 
SuperMontage Approval Order ® and in 
conjunction with Nasdaq’s registration 
as a national securities exchange. The 
ADF, which currently is operating on a 
pilot basis, provides ADF market 
participants (market makers and 
Electronic Communications Networks 
(““ECNs’’)) 7 the ability to post quotations 
in Nasdaq securities and provides all 


5 The Commission recently approved SR-NASD- 
2005-087, which establishes the Trade Reporting 
Facility (“TRF’’). See Securities Exchange Act 


. Release No. 54084 (June 30, 2006), 71 FR 38935 


(July 10, 2006). Here, NASD proposes to amend 
NASD rules to implement Regulation NMS and 
amend certain ADF rules to reflect that all NMS 
stocks can be quoted and trade reported through the 
ADF. Any amendments that are needed to 
implement Regulation NMS for the TRF will be 
addressed in a separate filing. 

6 Securities Exchange Act Release No. 43863 
(January 19, 2001), 66 FR 8020 (January 26, 2001) 
(File No. SR-NASD-99-53). 

7 ECNs are defined under Regulation NMS in SEC. 
Rule 600(b)(23). 


members that participate in the ADF the 
ability to view quotations and report 
transactions in Nasdaq securities to the 
exclusive securities information 
processor (‘‘SIP’’) for Nasdaq-listed 
issues for consolidation and 
dissemination of data to vendors and 
ADF market participants. The facility 
provides for trade comparison through 
the Trade Reporting and Comparison 
Service (‘““TRACS”) and further provides. 
for real-time data delivery to NASD for 
regulatory purposes, including 
enforcement of firm quote and related 
rules. 

On June 29, 2005, the Commission 
published its release adopting 
Regulation NMS.® Regulation NMS 
established new substantive rules 
designed to modernize and strengthen 
the regulatory structure of the U.S. 
equities markets. Among other things, 
Regulation NMS adopted an Order 
Protection Rule (SEC Rule 611) that 
requires trading centers to establish, 
maintain, and enforce written policies 
and procedures reasonably designed to 
prevent the execution of trades at prices 
inferior to protected quotations 
displayed by automated trading centers, 
subject to applicable exceptions. To be 
protected, a quotation must be 
immediately and automatically 
accessible. Regulation NMS also 
adopted an Access Rule (SEC Rule 610), 
which requires fair and non- 
discriminatory access to quotations, 
establishes a limit on access fees to 
harmonize the pricing of quotations 
across different trading centers, and 
requires NASD and the exchanges to 
adopt, maintain, and enforce written 
rules that prohibit their members from 
engaging in a pattern or practice of 
displaying any quotation that locks or 
crosses a protected quotation, or a 
manual quotation that locks or crosses 
a quotation disseminated pursuant to an 
effective National Market System wanes 
(“NMS Plan”’).° 

The primary purpose of this filing is 
two-fold: (1) To amend NASD rules 


8 See supra note 4. 

°1tn addition, Regulation NMS adopted a sub- 
penny rule that, in general, prohibits market 
participants from accepting, ranking, or displaying 
orders, quotations, or indications of interest in a 
pricing increment smaller than a penny, except for 
orders, quotations, or indications of interest that are 
priced at less than $1.00 per share. Further, 
Regulation NMS adopted amendments to the 
market data rules to update the requirements for 
consolidating, distributing, and displaying market 
information, as well as amendments to the joint 
industry plans for disseminating market 
information that modify the formulas for allocating 
plan revenue and broadening participation in plan 
governance. This rule proposal primarily addresses 
implementation of the Order Protection Rule and 
the Access Rule. It does not address Regulation 
NMS issues related to the sub-penny rule or market 
data rules. 
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(primarily ADF rules) to align them with 
Regulation NMS; and (2) to amend rules 
that govern quoting, trade reporting, and 
clearing through the ADF to extend this 
functionality to all NMS stocks, as 
defined in SEC Rule 600(b)(47). 

Previously, the ADF could 
accommodate only the quoting, trade 
reporting and clearing of Nasdaq 
securities, but this proposal also would 
allow for the quoting, trade reporting, 
and clearing of NMS stocks listed on 
NYSE, Amex, and certain other 
exchanges. Further, this rule proposal 
would amend and reorganize ADF trade 
reporting rules to enhance the clarity of 
these rules. Below is a brief summary of 
the substantive changes NASD is 
proposing. 


(1) Align NASD Rules With Regulation 
NMS 


Today, NASD is proposing to amend 
its rules to align them with Regulation 
NMS, specifically, the Order Protection 
Rule and the Access Rule. NASD also is 
proposing conforming changes to 
certain NASD rules to reflect the new 
numbering of SEC rules in Regulation 
NMS. Lastly, NASD is filing its 
proposed ADF Certification Record to, 
among other things, allow for public 
notice and comment on the 
certifications to which new incoming 
ADF Trading Centers would be required 
to certify prior to being permitted to 
post quotations through the ADF. 


a. Implementing the Order Protection 
Rule 


The Order Protection Rule reinforces 
the fundamental principle of obtaining 
the best price for an investor when such 
price is represented by an automated 
quotation that is immediately 
accessible.° In general, the Order 
Protection Rule requires a trading center 
to establish, maintain, and enforce 
written policies and procedures that are 
reasonably designed to prevent trade- 
throughs on that trading center of 
protected quotations in NMS stocks that 
do not fall within an enumerated 


10 ADF’s protected quotation will be transparent 
in the National Market System. As discussed in the 
Division of Market Regulation: Responses to 
Frequently Asked Questions Concerning Rule 611 
and Rule 610 of Regulation NMS, available at 
http://www.sec.gov/spotlight/regnms.htm, Question 
and Answer No. 7, the best bid of the ADF will 
reflect the quotation of a single ADF Trading 
Center. Accordingly, when two or more ADF 
participants are quoting at the best price for an 
NMS stock, the ADF must identify a single 
participant quotation for its best bid and size and 
a single participant for its best offer and size. 
Currently, this single participant would be 
identified by NASD based upon price, size, and 
time priority. Further, the identity of such ADF 
participant would be included in the network 
quotation streams that are disseminated to the 
public. 


exception (as well as ensure compliance 
with such exceptions) and to surveil 
regularly to ascertain the effectiveness 
of the policies and procedures adopted 
pursuant to SEC Rule 611 and take 
prompt action to remedy deficiencies in 
such policies and procedures. To be a 
protected quotation, such quotation 
must be an ‘“‘automated quotation,” as 
defined in SEC Rule 600(b)(3). 


Consistent with many of the goals 
articulated by the Commission in 
adopting SEC Rule 611, NASD is 
proposing to amend Rule 4300A(e) to 
specify that an ADF Trading Center 
must submit automated quotations, as 
defined in SEC Rule 600(b)(3). (Under 
NASD’s proposed rules, manual 


‘quotations, as defined in SEC Rule 


600(b)(37), could not be submitted to 
the ADF.) In furtherance of that 
provision, Rule 4300A(e) would require 
that each ADF Trading Center adopt 
policies and procedures to ensure only 
automated quotations are submitted to 
the ADF. Moreover, an ADF Trading 
Center would be required to monitor its 
systems on a real-time basis to assess 
whether they are functioning properly. 


NASD also is proposing to amend its 
system outage procedures found in Rule 
4300A. A system outage would now be 
defined in Rule 4300A(e)(2) as the 
posting of quotations in the ADF that 
are not automated quotations,'* and in 
that regard, failing to immediately and 
on an automated basis respond to 
orders. In light of the time frames that 
are pertinent in a Regulation NMS 
environment, NASD also is proposing to 
amend Rule 4300A to address ADF 
Trading Center system outages. ADF 
Operations would determine: (1) When 
three unexcused outages during a five- 
day period should result in the 
suspension of an ADF Trading Center 
from quoting in the ADF for a period of 
20 days; and (2) in its discretion, 
whether an outage should be excused 
without limitation.1? It should be noted, 
however, that ADF Operations would 
strictly interpret the requirement under 
Rule 4300A that an ADF Trading Center 
submit only automated quotations. 
Accordingly, if an ADF Trading Center 
were to experience technical problems 
and was unable to submit automated 
quotations, it would have to withdraw 
its quotations from the ADF and notify 


11 NASD also is proposing to delete IM—4613A 
that bans the automated update of certain 
quotations through the ADF. NASD originally 
adopted this IM to address capacity and operation 
concerns, but it no longer believes such a 
prohibition is necessary. 

12Currently, Rule 4300A(e)(4) permits only five 
excused system outages to be granted in a 30-day 
period. 


ADF Operations.13 As noted above, ADF 
Trading Centers would be strictly 
prohibited from displaying manual 
quotations in the ADF. 

NASD also is proposing to amend 
ADF transaction reporting requirements 
to expressly require reporting members 
to append certain new identifiers to 
enhance regulation of the Order 
Protection Rule and to facilitate 
transparency to the marketplace. There 
are nine exceptions to the Order 


‘Protection Rule.14 NASD is proposing to 


revise its transaction reporting 
requirements found in Rule 4632A to 
more closely align NASD modifiers with 
SEC Rule 611 exceptions.'> Specifically, 
NASD is proposing to adopt a new 
modifier (.X) that would be appended to 
a last sale report if the trade would be 

a trade-through of a protected quotation, 
but for the trade being qualified for an 
exception from SEC Rule 611. Further, 
reporting members also would be 
required, in addition to using this new 
identifier (.X), to append a separate 
unique modifier, specified by NASD, 
which would identify the specific 
applicable exception or exemption from 
SEC Rule 611 upon which the member 
is relying.1® Moreover, NASD is 
proposing to amend Rule 4632A to 
ensure that certain individual modifiers 
that currently can be used to report 
multiple trading situations would be 
more narrowly configured. In addition, ~ 
NASD is proposing the creation of 
several new trade modifiers to 
supplement the proposed modifiers 
which are now more narrowly 
configured. For example, an NASD 
member can currently use the .PRP 
modifier to report market-on-open, 
market-on-close, and missed executions. 
In this filing, NASD is proposing to 
limit the use of the .PRP modifier to 
reflect a price different from the current 


13 See proposed Rule 4619A (requiring an ADF 
Trading Center to immediately withdraw its 
quotations and promptly contact ADF Operations if 
it cannot submit automated quotations). See also 
proposed Rule 4621A (allowing NASD to suspend, 
condition, limit, prohibit, or terminate an ADF 
Trading Center’s authority to enter quotations in 


_ one or more ADF-eligible securities for violations of 


applicable requirements or prohibitions). 

14 See 17 CFR 242.611(b). 

15 However, a firm would be responsible for 
ensuring that the specific transaction falls expressly 
into the exception as set forth in SEC Rule 611. 
Accordingly, a firm could not rely on the 
identification of a transaction pursuant to NASD 
tules as a type of trade that is excepted from 
Regulation NMS without ensuring the specific trade 
meets all of the criteria set forth in SEC Rule 611. 

16 In order to ensure consistency in the usage of 
Rule 611 related modifiers, including the .X and 
separate unique modifier for specific applicable 
exceptions or exemptions, NASD would adopt such 
modifiers in conformity with the specifications 
approved by the Operating Committee of the 
relevant National Market System Plans. 
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market when the execution price is 
based on a prior point in time. 
Accordingly, .PRP would be used 
primarily to reflect missed execution 
scenarios. A new modifier (.4) would be 
used when a transaction is based upon 
a single-priced opening, re-opening, or 
closing transaction by a trading center.'” 
Further, NASD also is proposing 
amendments to ADF order reporting 
requirements in Rule 4300A(b)(1)(N) 
and transaction reporting requirements 
in Rule 4632A(a)(4)(L) to expressly 
require the reporting of “‘[a]ny other 
modifier as specified by NASD or the 
Securities and Exchange Commission.” 
NASD would provide a comprehensive 
list of all required modifiers when it 


- publishes ADF technical specifications 


on or before October 16, 2006. 

Consistent with NASD’s 
responsibilities under the Order 
Protection Rule, NASD would review 
the activities of ADF Trading Centers 
and other NASD member trading 
centers.'® To complement NASD’s 
automated surveillance for member 
compliance with the Order Protection 
Rule, NASD’s Trading and Market 
Making Surveillance (‘““TMMS”’) 
examination program would examine 
relevant NASD members for adequate 
supervisory procedures applicable to 
Regulation NMS and to determine 
whether trading centers are in fact 
conducting internal surveillance for 
trade-throughs. NASD also would 
examine for continued compliance with 
the real-time monitoring requirements 
and for potentially excessive use of 
certain trade-through exceptions. 
Annual compliance questionnaires 
would be used for this same regulatory 
purpose for firms not subject to a TMMS 
examination. 


b. Implementing the Access Rule 


The Access Rule promotes fair and 
non-discriminatory access to quotations 
displayed by trading centers through a 
private linkage approach. In general, the 
Access Rule: (1) Requires that self- 
regulatory organizations (‘‘SROs’’) not 
impose unfairly discriminatory terms 
that prevent or inhibit any person from 
obtaining efficient access through a 
member to the quotations in an NMS 
stock displayed through its SRO trading 


facility; (2) requires that each trading 


17 NASD also is proposing to amend Rule 4632A 
to create a new stop stock modifier (.1). Previously, 
member firms used the .W modifier to identify stop 
stock, exchange-for-physicals, and volume- 
weighted average-price trades. 

18 The regulatory processes discussed in this rule 
proposal relate solely to NASD’s responsibilities 
under Regulation NMS as an SRO. This rule 
proposal does not address NASD’s regulatory 
responsibilities to other SROs that have contracted 
with NASD to provide regulatory services. 


center that displays quotations in an 


NMS stock through an SRO display-only 
facility (such as the ADF) provide a 
level and cost of access to such 
quotations that is substantially 
equivalent to the level and cost of access 
to quotations displayed by SRO trading 
facilities in that stock and ensure that it 
does not impose unfairly discriminatory 
terms that prevent or inhibit any person 
from obtaining efficient access to such 
quotations through a member, 
subscriber, or customer of the trading 
center; (3) adopts limits on fees for 
accessing quotations; and (4) requires 
SROs to establish, maintain, and enforce 
written rules that: (a) require their 
members to reasonably avoid displaying 
quotations that lock or cross any — 
protected quotation in an NMS stock; (b) 
require their members to avoid 
displaying manual quotations that lock 
or cross a quotation in an NMS stock 
that was previously disseminated 
pursuant to an NMS Plan; (c) assure the 
reconciliation of locked or crossed 
quotations in an NMS stock; and (d) 
prohibit their members from engaging in 
a pattern or practice of displaying 
quotations that lock or cross any 
protected quotations in an NMS stock, 
or displaying manual quotations that 
lock or cross any quotation in an NMS 
stock disseminated pursuant to an NMS 
Plan, other than quotations permitted by 
an exception contained in its rules. 

In approving Regulation NMS, the 
Commission articulated the expectation 
that NASD, as the SRO responsible for 
the OTC market, will act as 
“gatekeeper” of the ADF.?9 In that 
regard, NASD will be required to make 
an ‘‘affirmative determination” as to 
whether ADF Trading Centers are 
complying with the SEC Rule 610 access 
standard.2° NASD will fulfill this 
obligation in several ways. First, NASD 
is expressly incorporating the 
Regulation NMS access standard into 
proposed Rule 4300A. An ADF Trading 
Center would be expressly required to: 
(1) provide a level and cost of access to 
its quotations in an NMS stock 
displayed in the ADF that is 
substantially equivalent to the level and 
cost of access to quotations displayed by 
SRO trading facilities in that NMS stock; 
(2) demonstrate that it has sufficient 
technology to automatically update its 
quotations and immediately respond to 
orders for execution directly against the 
individual ADF Trading Center’s best 
bid or offer (i.e., sufficient technology to 
display automated quotations); and (3) 
ensure that it does not impose unfairly 


19 See Regulation NMS Approval Order, 70 FR at 
37543. 


20 See id. 


discriminatory terms that prevent or 
inhibit any person, through a registered 
broker-dealer, from obtaining efficient 
access to such quotations. Further, 
NASD is proposing to amend Rule 
4300A to require ADF Trading Centers 
to provide direct electronic access to 
any registered broker-dealer that 
requests it.?? 

At the request of Commission staff, 
NASD also is proposing to amend Rule 
4300A(d)(1), to require each ADF © 
Trading Center to use a communication 
service(s) that is deemed sufficient by 
NASD. To facilitate this effort, NASD 
staff would develop and post on the 
NASD Web site a list of NASD-approved 
private sector connectivity providers 
(e.g., financial extranet services and 
direct market access firms). To remain 
current with industry practice, the list 
would be reviewed periodically and 
updated on an as needed basis. NASD 
staff would not necessarily review the 
technical functionality of the various 
connectivity providers, but would 
assess the reliability, cost effectiveness, 
and the extent to which the service is 
sufficiently prevalent among firms that 
require the ability to route orders to an 
ADF Trading Center to meet its Order 
Protection Rule obligations. In addition, 
while NASD staff would evaluate the 
level and cost of accessing an ADF 
Trading Center on a case-by-case basis, 
each ADF Trading Center would be 
required to be accessible through at least 
two approved connectivity providers.?2 


Also, in conformity with the guidance 


provided by the Commission in the 
Regulation NMS Approval Order, NASD 
would expect an ADF Trading Center to 
defray connectivity costs to the extent 
that the level and cost of access offered 
by the ADF Trading Center is not 
substantially equivalent to the level and 
cost of access offered generally by SRO 
trading facilities.2% 

Second, NASD is proposing changes 
to its Certification Record process to 


21 NASD also is proposing to amend 4300A to add 
a new section (g) to require each Registered 
Reporting ADF ECN to post at least one marketable 
quote/order through the ADF on each side of the 
market each 30 calendar days or lose its ADF 
certification. 

22 Tt is important to note that the approved private 
sector connectivity provider list would not serve as 
an exclusive list of connectivity options for. 
accessing an ADF Trading Center. For instance, to 
the extent a market participant deems it necessary, 
it cduld choose to connect to an ADF Trading 
Center via a dedicated telecommunications line. 
However, an ADF Trading Center would not be 
obligated to provide such dedicated access if it were 
accessible through at least two providers on the 
approved list. j 

23 See Regulation NMS Approval Order, 70 FR at 
37543 (“Under Rule 610(b)(1) * * * ADF 
participants will be required to bear the costs of the 
necessary connectivity to facilitate efficient access 
to their quotations”’). 
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address the standards set forth in SEC 
Rule 610, including requiring 
documentation that demonstrates that 
ADF Trading Center costs are 
substantially equivalent with costs of 
accessing SRO trading facilities 
generally.24 The Certification Record 
process would specifically require each 
ADF Trading Center to make 
representations that it is able to comply 
with the various requirements of SEC 
Rule 610. To that end, one of the goals 
of NASD’s amended Certification 
Record process is to make certain that 
each ADF Trading Center possesses 
technology capable of offering 
automated quotations (i.e., that each 
ADF Trading Center is capable of 
immediate internal order turnaround 
times not to equal or exceed one 
second). As noted above, the 
Commission has tasked NASD with 
making an affirmative determination as 
to the extent to which each ADF 
Trading Center offers substantially 
equivalent level and cost of access _ 
relative to SRO trading facilities. This 
will require NASD staff to consider the 
ADF Trading Center’s system 
functionality robustness, the ability of 
market participants to interface 
efficiently with the ADF Trading 
Center’s system, and the fee structure of 
the ADF Trading Center. The 
Certification Record process would be . 
used to inform NASD in these areas and 
is discussed in greater detail later in this 
document. 

Third, NASD is proposing to amend 
Rule 4400A to provide standing for all 
._ registered broker-dealers, not just 
members, to file a direct or indirect 
access complaint with NASD. This 
would ensure that there is a process in 
place for promptly addressing claims 
that an ADF Trading Center is 
preventing or inhibiting efficient access 
to its quotations.?° Further, NASD 


24Tn this regard, NASD is required to evaluate 
“substantially equivalent” cost of access on a per- 
transaction basis. As the Commission noted in the 
Regulation NMS Approval Order, this cannot be 
evaluated in terms of absolute dollars. For example, 
in evaluating access a $1,000 port charge for an ECN 
participating in ADF that trades one million shares 
per day would not be substantially equivalent to a 
$1,000 port fee charged by an SRO trading facility 
trading 100 million shares per day. See Regulation 
NMS Approval Order, 70 FR at 37543. In evaluating 
“substantially equivalent” cost of access, NASD 
will look at cost related to directly accessing SRO 
trading facilities generally. Specifically, NASD will 
look at ADF Trading Center and SRO connectivity 
costs such as line costs and port charges. In 
addition, NASD will also consider costs associated 
with SRO membership in evaluating “substantially 
equivalent” costs. 

25 Proposed Rule 4400A would allow any 
registered broker-dealer to file a direct or indirect 
access complaint against an ADF Trading Center 
with NASD to allege a denial of or limitation on 
access. It should be noted, however, that the filing 


would allow such complaints to be filed 
via facsimile, e-mail, personal delivery, 
courier, or overnight mail. It is NASD’s 
belief in amending Rule 4400A that 
NASD would be notified when issues 
concerning a limitation or denial of 
access arise. Moreover, the process 
specified in Rule 4400A would allow 
NASD to promptly address such issues 
and, if it were determined that there had 
been or there were an ongoing limitation 
or denial of access, NASD would limit, 
as appropriate and necessary, an ADF 
Trading Center’s participation in ADF, 
including the withdrawal of its 
quotations from ADF, until access is 
provided.?® 

Fourth, through the examination 
process and annual compliance 
questionnaires, NASD would review the 
activities of ADF Trading Centers. With 
respect to the Access Rule, NASD’s 
automated surveillance for certain 
aspects of the Access Rule would again 
be complemented through the review of 
relevant NASD members’ supervisory 
procedures through the TMMS 
examination program. NASD also plans 
to use annual compliance 
questionnaires to determine ongoing ° 
compliance with requirements such as 
“substantially equivalent” access, 
access fees, and conditions on access. 

Lastly, NASD is proposing to adopt a 
new Rule 4130A that would require 
each member to reasonably avoid 
displaying any quotation that locks or 
crosses a protected quotation in an NMS 
stock during regular trading hours, 
unless it meets a specified exception, 
and to avoid displaying a manual 
quotation that locks or crosses any 
quotation in an NMS stock previously 
disseminated pursuant to an effective 
NMS Plan. This new Rule 4130A would 
be adopted in conformity with the SRO 
requirements set forth in the Access 
Rule. 

Commission staff asked each of the 
SROs to ensure that its locking or 
crossing quotation rules are generally 


‘consistent among the SROs. NASD is 


replacing this Rule in the 4000A series 
because the ADF is the only facility 
NASD currently provides that allows its 
members to display quotations in NMS 
stocks. Further, Rule 4613A would be 
amended to delete provisions that 
currently prohibit locked or crossed 


of a frivolous direct or indirect access complaint by 
an NASD member could constitute a violation of 
Rule 2110. 

26 The Commission noted in the Regulation NMS 
Approval Order that, if an ADF participant were not 
complying with these access standards, NASD 
would have a responsibility to stop publishing the 
participant’s quotations until the participant comes 
into compliance. See Regulation NMS Approval 
Order, 70 FR at 37543. Rule 4400A would be 
amended to expressly incorporate this authority. 


intra-market quotations during regular 
trading hours. This is being proposed 
because new Rule 4130A would be 
applied during regular trading hours, 
rather than Rule 4613A. The provisions 
in Rule 4613A, however, that address 
locked or crossed quotation conditions 
in the ADF prior to opening the market 
would remain. Rule 4613A also would 
be modified to clarify the application of 
this rule in a Regulation NMS 
environment. 


c. Making Conforming Changes To 
Reflect New Numbering of SEC Rules in 
Regulation NMS 


NASD also is proposing conforming 
changes to certain NASD rules to reflect 
the new numbering of SEC rules in 
Regulation NMS. To simplify the 
structure of the rules adopted under 
Section 11A of the Exchange Act (“NMS 
rules’”’), the Commission renumbered 
previously adopted NMS rules, 
incorporated such rules into Regulation 
NMS and established a new definitional 
rule, Rule 600. Accordingly, NASD is 
proposing to update all references to the 
NMS rules to reflect the new SEC rule 
numbers.?7 


d. Overview of NASD Certification 
Record Process 


Also, critical to NASD’s Sevidiaion 
NMS compliance effort is the 
establishment of an enhanced 
Certification Record process for ADF 
Trading Centers.?® In light of the 
importance of the Certification Record 
process to NASD’s Regulation NMS 
program, NASD is filing with the 
Commission a copy of its proposed 
Certification Record with this rule 
filing.29 Each enumerated item on the 
ADF Trading Center Certification 
Record would have to be certified to by 
a duly authorized representative °° of 
the ADF Trading Center at the time of 
initial application to become an ADF 
participant. Moreover, recertification of 


27 NASD also is proposing to delete the 
requirement currently found in Rule 4613A(e) that 
requires a member that uses an ADF terminal or 
other electronic interface to have available in close 
proximity to the ADF terminal or interface a service 
that disseminates the bid price and offer price from 
all markets trading that security. NASD is proposing 
this change to reflect changes that the Commission 
made to the Vendor Display Rule when adopting 
SEC Rule 603. 

28 NASD is proposing to amend Rule 4200A to 
define the term “Certification Record.” In addition, 
Rule 4300A would be amended to expressly require 
compliance with the “terms agreed to in the 
Certification Record.” 

29 NASD’s proposed Certification Record was 
filed as Exhibit 3 to its proposal and is available on 
the Commission’s Web site (http://www.sec.gov/ 
rules/sro.shtml). 

30 This representative typically should be the 
Chief Compliance Officer or other principal with 
appropriate oversight responsibilities. 
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the ADF Trading Center Certification 
Record must be required within 30 days 
of the end of each ADF Trading Center 
fiscal year.31 

The ADF Trading Center Certification 
Record would include, at a minimum, 
the specific certifications listed below 
(in substantially the form described 
below) and would require that 
supporting documentation be filed with 
NASD to demonstrate that the 
certifications are reasonably 
supported.°? However, as noted in 
proposed Rule 4300A(c), acceptance of 
an ADF Trading Center’s Certification 
Record would not relieve an ADF 
Trading Center of any of its ongoing 
obligations and would not constitute an 
estoppel as to NASD or bind NASD in 
any subsequent administrative, civil, or 
disciplinary proceeding. 


i. Order Protection Rule Certification 


Consistent with the Order Protection 
Rule, an ADF Trading Center would be 
required to certify that it monitors in 
real time protected quotations, 
including the protected quotations of 
other ADF Trading Centers and SRO 
trading facilities, and that it has 
implemented a clock synchronization 
protocol such that the ADF Trading 
Center’s internal clock used for 
Regulation NMS compliance purposes is 
set to Eastern Standard Time and is 
corrected to the NIST Atomic Clock, and 
in no event would the ADF Trading 
Center’s internal clock be more than one 
second away from the NIST Atomic 
Clock. As noted above, and required by 
proposed Rule 4300A(e), each ADF . 
Trading Center also would be required 
to certify that it will submit only 
“automated quotations” 33 for display 
on the ADF and that under no 
circumstances would a manual 
quotation be submitted (including a 
quotation that otherwise would be an 
automated quotation but for an ADF 
Trading Center system error, 


31 Current ADF Trading Centers also would be 
required to be re-certified prior to the 
implementation of Regulation NMS. Accordingly, 
there will be no “‘grandfather’’ allowance for current 
ADF Trading Centers. 

32 For example, as part of the certification 
process; NASD staff would require each ADF 
Trading Center to certify and demonstrate that it 
offers fair and non-discriminatory access to any 
person as required by Regulation NMS. NASD staff 
generally anticipates that an ADF Trading Center 
would demonstrate offering the requisite fair and 
non-discriminatory access by providing NASD staff 
with relevant documentation, including: (i) 
subscriber criteria (including types of subscriber 
classes, if applicable); (ii) subscriber agreement (or 
relevant contractual agreement language related to 
subscriber rights and restrictions of use); (iii) fee 
schedules (including relevant rebates, discounts, 
capacity charges, etc.); (iv) compatible data 
interface protocols; and (v) connectivity options. 

33 See 17 CFR 242.600(b)(3). 


malfunction, latency, etc.). Moreover, 
each ADF Trading Center would be 
required to certify that it offers 
immediate-or-cancel order execution 
functionality for execution against its 
protected quotations and that such 
functionality is. offered to those required 
to be granted access to protected 
quotations. Each ADF Trading Center 
also would be required to certify that its 
order response time would at least meet 
the response time required for its 
quotations to qualify as automated 
quotations under Regulation NMS. In 
addition, each ADF Trading Center 
would be required to further certify that 
“in no event would its order response 
time be equal to or greater than 1.00 
elapsed second and in no event would 
its immediate response to orders require 
any human discretion for completion. 
ii. Access Rule Certifications 
NASD is proposing significant 
revisions to its ADF Trading Center 
Certification Record process to ensure 
compliance with the Access Rule. In 
addition to access and order reporting 
requirements expressly set forth in 
proposed Rule 4300A, many of the 
certifications seek to further ensure that 
each ADF Trading Center would 
“provide a level and cost of access” to 
quotations displayed through the ADF 
“that is substantially equivalent to the 
level and cost of access to quotations: - 
displayed by SRO trading facilities.” 34 
Each ADF Trading Center would be 
required to certify that it offers fair and 
non-discriminatory access. Moreover, 
each ADF Trading Center would be 
required to provide documentation 
demonstrating that it is complying with 
these requirements. Further, each ADF 
Trading Center-would be required to 
_certify its acknowledgment to the extent 
that NASD deems an ADF Trading 
Center not to be granting the requisite 
level and cost of access, ADF Trading 
Center would be required by NASD to 
defray the connectivity costs of those 
persons entitled to access the ADF 
Trading Center. In addition, each ADF 
Trading Center would be required to 
certify that, if it charged a fee in excess 
of the fee cap for accessing orders other 
than protected quotations, it would 
provide functionality that prevents 
market participants from inadvertently 
accessing a non-protected quotation and 
being charged a fee in excess of the fee 


cap. 

cn ADF Trading Center also would 
acknowledge through the Certification 
Record process that NASD would not 
permit an ADF Trading Center’s 
quotations to be displayed through the 


3417 CFR 242.610. 


ADF, unless NASD determined that 
sufficient public notice had been 
provided of the ADF Trading Center’s 
intention to display quotations through 
the ADF at least 60 days in advance of 
such activity and, at least initially, in 
conformity with the standard set forth 
by the Commission in its order 
extending certain Regulation NMS 
compliance dates.*> With regard to an 
ADF Trading Center that displays 
quotations in the ADF prior to the 
implementation of Regulation NMS and 
seeks to continue uninterrupted quoting 
on the ADF after Regulation NMS 
implementation, such ADF Trading 
Center also would have to comply with 
this 60-day public notice period in 
advance of Regulation NMS 
implementation. 

NASD would require that such 
advance notice be given through 
reasonable means (e.g., through press 
releases, the NASD Web site, and the 
ADF Trading Center’s Web site). 
Further, each ADF Trading Center also 
would be required to certify as part of 
the pre-quotation notice period that it 
had made publicly available through 
reasonable means relevant connectivity 
and access technical specifications, 
including: (i) Technical interface 
specifications (e.g., compatible system 
protocols, etc.); (ii) testing schedules; 
(iii) connectivity providers (e.g., 
extranet providers and direct market 
access firms) through which the ADF 
Trading Center’s quotations may be 
accessed; and (iv) all relevant subscriber 
and non-subscriber fees, access fees, 
port fees, connectivity fees, and rebates. 


(2) Extend ADF Quoting, Trade 
Reporting and Clearing Functionality to 
All NMS Stocks 


NASD is amending rules that govern 
quoting, trade reporting, and clearing 
through the ADF to extend this 
functionality to all NMS stocks, as 
defined in SEC Rule 600(b)(47). 
Currently, the ADF accommodates the 
quoting, trade reporting, and clearing of 


only Nasdaq securities, but this 


ae ee would allow for the quoting, 
trade reporting, and clearing of stocks 
listed on NYSE, Amex, and certain other 
exchanges. Specifically, NASD is 
proposing to change the definition of 
‘“ADF-eligible security”’ to include all 
NMS stocks, as defined in SEC Rule 
600(b)(47). In addition, NASD is 
proposing to amend ADF rules to adopt 
uniform rules governing quoting and 
trade reporting of Nasdaq, NYSE, Amex, 


35 See Securities Exchange Act Release No. 53829 
(May 18, 2006), 71 FR 30038 (May 24, 2006) 
(requiring ADF participants to meet the new 
automation requirements discussed above to 
qualify). 
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and certain other regionally listed 
securities. 

Since NASD would incorporate the 
requirements to quote and trade-report 
for all NMS stocks directly into the ADF 
rules, NASD would no longer need a 
separate set of rules (currently found in 
the Rule 6300 and 6400 Series) 
governing the quoting and trade 
reporting of NYSE, Amex, and certain 
other regionally listed securities.*® 
Therefore, NASD is proposing to delete 
the rules currently found in the Rule 
6300 and 6400 series.°” Further, in 
conformity with the new standards 
articulated in Regulation NMS, NASD 
does not intend to be a participant of the 
Intermarket Trading System Plan (‘ITS 
Plan’’) or the new National Market 
System Linkage Plan (“NMS Linkage 
Plan’’). Instead, ADF quotes in all NMS 
stocks would be accessible through 
private connectivity providers in 
accordance with the proposed quote and 
order access requirements set forth in 
proposed Rule 4300A. As discussed 
previously, this would require, among 
other things, that each ADF Trading 
Center provide direct electronic access 
to other ADF market participants and 
direct or indirect electronic access to all 
other registered broker-dealers seeking 
such access. Accordingly, because 
NASD does not intend to participate in 
the ITS Plan or the new NMS Linkage 
Plan, the Rule 5200 Series (containing 
ITS Rules) would be deleted in its 
entirety. Lastly, corresponding changes 
are being proposed to the Rule 6100A 
Series that governs the use of the 
TRACS Trade Comparison Service to 
reflect the inclusion of all NMS stocks 
in the ADF. 


(3) Reorganize ADF Trade Reporting 
Rules To Enhance the Clarity of the 
Rules 


NASD is proposing to amend the ADF 
trade reporting rules to enhance their 
clarity. Specifically, NASD is proposing 
to amend Rule 4630A to clarify that a 
transaction executed otherwise than on 
an exchange would have to be reported 


36 While ADF rules would be applied in a 
uniform manner to all NMS stocks to the extent 
possible, NMS stocks are subject to two separate 
transaction reporting plans. Nasdaq securities are 
governed by the Joint Self-Regulatory Organization 
Plan Governing the Collection, Consolidation, and 
Dissemination of Quotation and Transaction 
Information for Nasdaq-Listed Securities Traded on 
Exchanges on an Unlisted Trading Privilege Basis 
(UTP Plan); and NYSE, Amex, and certain other 
regionally listed securities are governed by the 
Consolidated Quotation Plan (CQ Plan) and the 
Consolidated Tape Association Plan (CTA Plan). 

37 While the NASD is proposing to delete the Rule 
6300 and 6400 series, many of the same 
requirements set forth in the Rule 6300 and 6400 
series would be incorporated expressly into the 
amended ADF rules. 


to TRACS, in accordance with Rule 
4632A or another pertinent NASD rule, 
unless it were reported to another 
facility designated by the Commission 
as being authorized to accept trade 
reports for trades executed otherwise 
than on an exchange.** In addition, 
NASD is proposing to amend Rule 
4632A to reorganize the ADF trade 
reporting rules and to require members 
to report execution time in hours, 
minutes, and seconds based on Eastern 
Time in military format, unless another 
provision of NASD rules requires that a 
different time be included on the 
report.?9 


In general, NASD is inserting in Rule — 


4632A(a) the same requirements that 
were previously found in Rule 5430(a). 
NASD would, however, rearrange the 
order of certain requirements and 
change the headings (or adopt 
additional headings) to provide clarity. 
In addition, NASD is proposing to use 
consistent terms, whenever appropriate, 
throughout this rule. For example, 
NASD is referring to ‘““member” 
obligations whenever possible, rather 
than listing all the different types of 
members that are subject to the 
particular rule. 

NASD also is proposing to amend 


_ Rule 4632A(b) to set forth which party 


is responsible for reporting transactions 
to NASD. These proposed rules would 
be simplified to delineate reporting 
responsibility between registered 
reporting members, non-registered 
reporting members, and customers or 
non-members. In general, Rule 4632A(b) 
would require the following: (1) In 
transactions between two registered 
reporting members, the sell side shall 
report the trade; (2) in transactions 
between a registered reporting member 
and non-registered reporting member, 
the registered reporting member is 
required to report the trade; (3) in 
transactions between two non-registered 
reporting members, the sell side shall 
report the trade; (4) in transactions 
between a member and a customer or 
non-member, the member shall report 
the trade.*° 


38 See, e.g., Securities Exchange Act Release No. 
54084 (June 30, 2006), 71 FR 38935 (July 10, 2006) 
(File No. SR-NASD-—2005-087) (establishing, 
among other things, rules for the trade reporting of 
transactions otherwise than on an exchange through 
the new TRF). 

39 As described previously in the Order Protection 
Rule discussion, NASD also is proposing to change 
the required modifiers set forth in Rule 4632A(a) to 
more closely align them with Regulation NMS and 
would insert a general provision that would require 
a member to report “[a]ny other modifier as 
specified by NASD or the Securities and Exchange 
Commission.” 

40 Rule 4200A definitions also would be amended 
to ensure the terms “registered reporting member” 


NASD also is proposing to amend 
Rule 4632A(f). Currently, Rule 4632A(f) 
allows for the aggregation of transaction 
reports under certain circumstances. 
NASD is proposing to amend Rule 
4632A(f) to expressly prohibit 
aggregation of individual execution of 
orders in a security at the same price 
into a single transaction report. NASD 
has determined that it no longer should 
allow members to bunch transactions 
for reporting purposes. By prohibiting 
bunching, the NASD would ensure 
greater transparency of individual 
transactions. NASD also is proposing to 
amend Rule 4632A(J) to clarify a 
member’s obligation under ADF rules to 
report cancelled trades in a timely 
manner. Lastly, NASD is proposing to 
amend the Rule 6100A series 
concerning the TRACS Trade 
Comparison Service to use terminology 
consistent with the ADF rules found in 
the Rule 4000A series. 

As noted in Item 2 of this filing, 


-NASD would announce the effective 


date of the proposed rule change in a 
Notice to Members to be published no 
later than 60 days following 
Commission approval, if the 
Commission approves this proposal. 
The effective date of the proposed rule 
change will be on or before February 5, 
2007. 


2. Statutory Basis 


NASD believes that the proposed rule 
change, as amended, is consistent with 
the provisions of Section 15A(b)(6) of 
the Act,*! which requires, among other 
things, that NASD rules be designed to 
prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, and, in 
general, to protect investors and the 
public interest. As noted above, NASD 
is filing this proposal to align its rules 
with Regulation NMS and to allow for 
the quoting, trade reporting, and 
clearing of all NMS stocks through the 
ADF. NASD believes these goals are 
consistent with Section 15A(b)(6) and 
that this proposal facilitates the goals 
articulated in Regulation NMS, 
including providing an effective 
mechanism and regulatory framework 
for the over-the-counter market. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


NASD does not believe that the 
proposed rule change would result in 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 


and “non-registered reporting member” used in the 
transaction reporting rules are defined terms. 
4115 U.S.C. 780-3(b)(6). 
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C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


Written comments were neither 
solicited nor received. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will: . 

(A) By order approve such propose 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be-disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change, as amended, is consistent with 
the Act. Comments may be submitted by 
any of the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml]); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-NASD-—2006-091 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC ~ 
20549-1090. 

All submissions should refer to File 
Number SR-NASD-2006-091. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 


‘change that are filed with the 


Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 


public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 


‘the Commission’s Public Reference 


Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of NASD. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-NASD-2006-091 and 
should be submitted on or before 
September 5, 2006. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority.42 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6—13219 Filed 8—11—06; 8:45 am] 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-54279; File No. SR-NASD- 
2006-070] 


Self-Regulatory Organizations; 
National Association of Securities 
Dealers, Inc.; Order Approving a 
Proposed Rule Change To Amend the 
Safe Harbor for Business Expansions 


August 7, 2006. 

On June 2, 2006, the National 
Association of Securities Dealers, Inc. 
(“NASD”) filed with the Securities and 
Exchange Commission (““Commission’’), 
pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘Act’) 1 and Rule 19b—4 thereunder,? a 
proposed rule change to amend NASD 
Interpretative Material 1011-1 (Safe 
Harbors for Business Expansions) (‘‘IM— 
1011-—1”’) to limit the types of violations 
of Rule 2110 (Standards of Commercial 
Honor and Principles of Trade) that 
would result in a member being 
ineligible to use the safe harbor for — 


. business expansions and to make 


certain technical changes. The 


. proposed rule change was published for 


comment in the Federal Register on July 
5, 2006.4 The Commission received no 


4217 CFR 200.30—3(a)(12). 

115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 

3 The safe harbor permits a member to expand its 
business operations without having to submit an 
application pursuant to Rule 1017 to receive NASD 
approval before acting. 

4 See Securities Exchange Act Release No. 54051 
(une 27, 2006), 71 FR 38194 (SR-NASD-—2006-— 
070). 


comments on the proposal. This order 
approves the proposed rule change. 


The Commission finds that the 
proposed rule change is consistent with 
Section 15A of the Act® and the rules 
and regulations thereunder.® 
Specifically, the Commission finds the 
proposal to be consistent with Section 
15A(b)(6) of the Act,” in that it is 
designed to promote just and equitable 
principles of trade, and, in general, to 
protect investors and the public interest. 
The NASD has stated that when a 
member or individual is charged with 


“violating an NASD rule, NASD 


frequently charges a violation of Rule 
2110 as part of NASD’s action. Thus, the 
inclusion of Rule 2110 in IM—1011-1, 
without any limitation, often results in 
members being ineligible to use the safe 
harbor if they (or any of their principals) 
have violated any other NASD rule, 
which was not the intended effect. The 
proposed rule change would deem a 
member ineligible to use the safe harbor 
only where the finding of a violation of 
Rule 2110 by the member or a principal 
of the member raises significant investor 


' protection issues because the violation 


involves unauthorized trading, 
churning, conversion, material 
misrepresentations or omissions to a 
customer, front-running, trading ahead 
of research reports, or excessive 
markups.® Limiting the types of 
violations of Rule 2110 that constitute 
“disciplinary history” for purposes of 
IM—1101—1 would allow additional 
firms to rely on the safe harbor, 
consistent with the original intent of the 
safe harbor provision and the promotion 
of just and equitable principles of trade, 
while at the same time ensuring the 
protection of investors and the public 
interest by deeming a member ineligible 
to use the safe harbor where the 
violation of Rule 2110 by the member or 
a principal presents significant investor 
protection issues. 


515 U.S.C. 780-3. 

6 In approving this proposed rule change the 
Commission has considered the proposed rule’s 
impact on efficiency, competition, and capital 
formation. See-15 U.S.C. 78c(f). 

715 U.S.C. 780-3(b)(6). 

8 A member would not be eligible to rely on the 
safe harbor for material changes in business 
operations if the member or any of its principals 
have been found, within the past five years, to have 
violated Rule 2110 in the context of one or more 
of these enumerated activities (or to have violated 
any of the other rules specified in IM—1011—1). The 
proposed limits on violations of Rule 2110 mirror 
the limits on Rule 2110 with respect to the public 
release of disciplinary complaints. See IM—8310-2 
(Release of Disciplinary and Other Information 
Through BrokerCheck) and the related Notice to 
Members 97-42 (July 1997). 
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It Is Therefore Ordered, pursuant to 
Section 19(b)(2) of the Act,° that the 
proposed rule change (SR-NASD—2006-— 
070), be, and it hereby is, approved. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority. 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6—13220 Filed 8—11—06: 8:45 am] 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34—54283; File No. SR—-PCX— 
2005-97] 


Self-Regulatory Organizations; Pacific 
Exchange, Inc. (n/k/a NYSE Arca, Inc.), 
Order Approving Proposed Rule 
Change and Amendment Nos. 1 and 2 
Thereto Requiring ETP Holders To 
Participate in the Federal Trade 
Commission’s National Do-Not-Call 
Registry 


August 8, 2006. 

On August 15, 2005, Pacific 
Exchange, Inc. (n/k/a NYSE Arca, Inc.) 
(“NYSE Arca’)! filed with the 
Securities and Exchange Commission 
(“Commission”), pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934 (the “‘Act’’) 2 and Rule 19b—4 
thereunder,’ a proposed amendment to 
NYSE Arca Equities Rule 9.20. On May 
26, 2006, NYSE Arca filed Amendment 
No. 1 to the proposed rule change.* On 
June 21, 2006, NYSE Arca filed 
Amendment No. 2 to the proposed rule 
change.® The proposed rule change, as 
amended, was published for comment 
in the Federal Register on July 10, 
2006.° The Commission received no 
comments on the proposal. This order 


915 U.S.C. 78s(b)(2). 

1047 CFR 200.30—3(a)(12). 

1On March 6, 2006, the Pacific Exchange, Inc. 
filed a rule proposal, effective upon filing, to amend 
its rules to reflect these name changes: from Pacific 
Exchange, Inc. to NYSE Arca, Inc.; from PCX 
Equities, Inc. to NYSE Arca Equities, Inc.; from PCX 
Holdings, Inc., to NYSE Arca Holdings, Inc.; and 
from the Archipelago Exchange, L.L.C. to NYSE 

Arca, L.L.C. See File No. SR-PCX-2006-24 (March 
6, 2006). 

215 U.S.C. 78s(b)(1). 

317 CFR 240.19b—4. 

4In Amendment No. 1, NYSE Arca partially 
amended the text of proposed amended NYSE Arca 
Equities Rule 9.20 and made conforming and 
technical changes to the original filing. 

>In Amendment No. 2, NYSE Arca made 
additional changes to the text of proposed amended 
NYSE Arca Equities Rule 9.20 and to the original 
filing. 

6 See Securities Exchange Act Release No. 54079 
(June 30, 2006), 71 FR 38957 (July 10, 2006) (this 
notice listed an incorrect filing date for the initial 
proposal). 


approves the proposed rule change, as 
amended. 

The proposed amendment to NYSE 
Arca Equities Rule 9.20 would replace 
the current text of Rule 9.20(b) with text 
that would require ETP Holders to 
participate in the national do-not-call 
registry maintained by the Federal 
Trade Commission (‘“‘FTC’’) and to 
follow applicable regulations of the 
Federal Communications Commission 
(“FCC”). The proposed amendment 
would make Rule 9.20(b) consistent 
with NYSE Rule 404A and requirements 
of FCC regulations applicable to broker- 
dealers engaged in telemarketing by 
including provisions concerning general 
telemarketing requirements, procedures, 
wireless communications, outsourcing 
telemarketing, pre-recorded messages, 
telephone facsimile or computer 
advertisements and caller identification. 
The amended rule would generally 
prohibit ETP Holders and their 
associated persons from making 


telemarketing calls to people who have © 


registered with the national do-not-call 
registry. The amended rule also would 
set forth firm-specific do-not-call ; 
restrictions, time-of-day restrictions, 
and disclosure requirements similar to 
those contained in the current rule. 
The Commission finds that the 
proposed rule change, as amended, is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to a national 
securities exchange.’ In particular, the 
Commission finds that the proposed 
rule change is consistent with Section 
6(b)(5) of the Act,® which requires, 
among other things, that the rules of an 
exchange be designed to promote just 
and equitable principles of trade, to 
remove impediments to and perfect the 
mechanism of a free and open market 
and national market system, and in 
general, to protect investors and the 
public interest. The Commission 
believes that the proposed rule change, 
as amended, is designed to accomplish 
these ends by requiring ETP Holders 
and their associated persons to observe 
time-of-day restrictions on telephone - 
solicitations, maintain firm-specific do- 
not-call lists, and refrain from initiating 
telephone solicitations to investors and 
other members of the public who have 
registered their telephone numbers on 
the national do-not-call registry. The 
Commission also believes that the 
proposed rule change, as amended, 
establishes adequate procedures to 


7In approving this proposed rule change, the 
Commission has considered whether the proposed 
rule change will promote efficiency, competition, 
and capital formation. See 15 U.S.C. 78c(f). 

815 U.S.C. 78f(b)(5). 


prevent ETP Holders and their 
associated persons from making 
telephone solicitations to do-not-call 
registrants, which should have the effect 
of protecting investors by enabling 
persons who do not want to receive 
telephone solicitations from members or 
member organizations to receive the 
protections of the national do-not-call 
registry, while providing appropriate 
exceptions to the rule’s restrictions, 
which should promote just and 
equitable principles of trade. 

It Is Therefore Ordered, pursuant to 
Section 19(b)(2) of the Act,? that the 
proposed rule change (SR-PCX—2005-— 
97), as amended, be and is hereby 
approved. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority.1° 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6-13241 Filed 8-11-06; 8:45 am] 
BILLING CODE 8010-01-P 
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COMMISSION 


[Release No. 34-54282; File No. SR-PCX- 
2005-54] 


Self-Regulatory Organizations; Pacific 
Exchange, Inc. (n/k/a NYSE Arca, Inc.), 
Order Approving Proposed Rule 
Change and Amendment Nos. 1 and 2 
Thereto Requiring OTP Holders and 
OTP Firms To Participate in the 
Federal Trade Commission’s National 
Do-Not-Call Registry 


August 8, 2006. 

On August 15, 2005, Pacific 
Exchange, Inc. (n/k/a NYSE Arca, Inc.) 
(“NYSE Arca’’)? filed with the 
Securities and Exchange Commission 
(“Commission’’), pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934 (the “‘Act’’)2 and Rule-19b—4 
thereunder,? a proposed amendment to 
NYSE Arca Rule 9.20. On May 26, 2066, 
NYSE Arca filed Amendment No. 1 to 
the proposed rule change.* On June 22, 


915 U.S.C. 78s(b)(2). 

1047 CFR 200.30—3(a)(12). 

1QOn March 6, 2006, the Pacific Exchange, Inc. 
filed a rule proposal, effective upon filing, to amend 
its rules to reflect these name changes: from Pacific 
Exchange, Inc. to NYSE Arca, Inc.; from PCX 
Equities, Inc. to NYSE Arca Equities, Inc.; from PCX 
Holdings, Inc., to NYSE Arca Holdings, Inc.; and 
from the Archipelago Exchange, L.L.C. to NYSE 
Arca, L.L.C. See File No. SR-PCX—2006—24 (March 
6, 2006). 

215 U.S.C. 78s(b)(1). 

317 CFR 240.19b—4. 

4In Amendment No. 1, NYSE Arca partially 
amended the text of proposed amended NYSE Arca 
Rule 9.20 and made conforming and technical 
changes to the original filing. 
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2006, NYSE Arca filed Amendment No. 
2 to the proposed rule change.5 The 
proposed rule change, as amended, was 
published for comment in the Federal 
Register on July 10, 2006.° The 
Commission received no comments on 
the proposal. This order approves the 
rule change, as amended. 

The proposed amendment to NYSE 
Arca Rule 9.20 would replace the 
current text of Rule 9.20(b) with text 
that would require OTP Holders and 
OTP Firms to participate in the national 
do-not-call registry maintained by the 
Federal Trade Commission (““FTC”’) and 
to follow applicable regulations of the 
Federal Communications Commission 
(“FCC”). The proposed amendment 
would make Rule 9.20(b) consistent 
with NYSE Rule 404A and requirements 
of FCC regulations applicable to broker- 
dealers engaged in telemarketing by 
including provisions concerning general 
telemarketing requirements, procedures, 
wireless communications, outsourcing 
telemarketing, pre-recorded messages, 
telephone facsimile or computer 
advertisements and caller identification. 
The amended rule would generally 
prohibit OTP Holders and OTP Firms, 
and their associated persons, from 
making telemarketing calls to people 
who have registered with the national 
do-not-call registry. The amended rule 
also would set forth firm-specific do- 
not-call restrictions, time-of-day 
restrictions, and disclosure 
requirements similar to those contained 
in the current rule. 

The Commission finds that the 
proposed rule change, as amended, is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to a national 
securities exchange.’ In particular, the 
Commission finds that the proposed 
rule change is consistent with Section 


* 6(b)(5) of the Act,* which requires, 


among other things, that the rules of an . 
exchange be designed to promote just 
and equitable principles of trade, to 


. remove impediments to and perfect the 


mechanism of a free and open market 
and national market system, and in 
general, to protect investors and the 
public interest. The Commission 
believes that the proposed rule change, 
as amended, is designed to accomplish 


5In Amendment No. 2, NYSE Arca made 
additional changes to the text of proposed amended 
NYSE Arca Rule 9.20 and to the original filing. 

6 See Securities Exchange Act Release No. 54078 
(June 30, 2006), 71 FR 38953 (July 10, 2006) (this 
notice listed incorrect filing dates for the initial 
proposal and Amendment No. 2). 

7 In approving this proposed rule change, the 
Commission has considered whether the proposed 
rule change will promote efficiency, competition, 
and capital formation. See 15 U.S.C. 78c(f). 

815 U.S.C. 78f(b)(5). 


these ends by requiring OTP Holders 
and OTP Firms, and their associated 
persons, to observe time-of-day 
restrictions on telephone solicitations, - 
maintain firm-specific do-not-call lists, 
and refrain from initiating telephone 
solicitations to investors and other 
members of the public who have 
registered their telephone numbers on 
the national do-not-call registry. The 
Commission also believes that the 
proposed rule change, as amended, 
establishes adequate procedures to 
prevent OTP Holders and OTP Firms, 
and their associated persons, from 
making telephone solicitations to do- 
not-call registrants, which should have 
the effect of protecting investors by 
enabling persons who do not want to 
receive telephone solicitations from 
members or member organizations to 
receive the protections of the national 
do-not-call registry, while providing 
appropriate exceptions to the rule’s 
restrictions, which should promote just 
and equitable principles of trade. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,? that the 
proposed rule change (SR-PCX-—2005- 
54), as amended, be and is hereby 
approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.1° 
Nancy M. Morris, 


Secretary. 


[FR Doc. E6—-13270 Filed 8-11-06; 8:45 am] 
BILLING CODE 8010-01-P 


SOCIAL SECURITY ADMINISTRATION 


Additional Options for Requesting 
Administrative Review—Title I! and 
Title XVI 


AGENCY: Social Security Administration 
(SSA). 
ACTION: Notice. 


SUMMARY: We are expanding the 
methods available for requesting 
administrative review. We now will 
accept oral requests from claimants in 
person or by telephone. This change in 
our procedures will make it easier for 
claimants to do business with us. 
DATES: Effective Date: This change will 
be effective on August 14, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Rosemary Carey, Team Leader, Due 
Process Team, Social Security 
Administration, 6401 Security 
Boulevard, Baltimore, MD 21235, (410) 
965-7936 or TTY (410) 966-5609. 


U.S.C. 78s(b)(2). 
1017 CFR 200.30—3(a)(12). 


SUPPLEMENTARY INFORMATION: Under our 
current procedures, claimants may 
request administrative review of our 
determinations or decisions in the 
Social Security and Supplemental 
Security Income programs by filing a 
written request. We are increasing the 
options available to claimants for 
requesting administrative review to now 
also include oral requests made in 
person or by telephone. We plan to 
revise our instructional manuals and 
other documents to reflect these 
options. As we believe these options 
will benefit claimants by making it 
easier for them to do business with us, 
we are implementing this change 
immediately. 

Dated: July 31, 2006. 
Martin H. Gerry, 
Deputy Commissioner for Disability and 
Income Security Programs. 
[FR Doc. E6—13245 Filed 8-11-06; 8:45 am] 
BILLING CODE 4191-02-P 


DEPARTMENT OF STATE 
[Public Notice 5493} 


. 30-Day Notice of Proposed Information 


Collection: Form DS-3097, Exchange 
Visitor Program Annual Report, and 
OMB Control Number 1405-0151 


ACTION: Notice of request for public 
comment and submission to OMB of 
proposed collection of information. 


SUMMARY: The Department of State has 
submitted the following information 
collection request to the Office of 
Management and Budget (OMB) for 
approval in accordance with the 
Paperwork Reduction Act of 1995. 

e Title of Information Collection: 
Exchange Visitor Program Annual 
Report. 

e¢ OMB Control Number: 1405-0151. 

e Type of Request: Extension of a 
Currently Approved Collection. 

e Originating Office: Educational and 
Cultural Affairs, Office of Exchange, 
Coordination and Designation, ECA/EC/ 
PS. 

e Form Number: Form DS-3097. 

e Respondents: Designated J—1 
program sponsors. 

e Estimated Number of Respondents: 
1460. ; 

e Estimated Number of Responses: 
1460 annually. 

e Average Hours Per Response: 1 
hour. 

e Total Estimated Burden: 1460 
hours. 

e Frequency: Annually. 

e Obligation to Respond: Mandatory. 


| 
| 
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DATES: Submit comments to the Office 
of Management and Budget (OMB) for 
up to 30 days from August 14, 2006. 
ADDRESSES: Direct comments and 
questions to Katherine Astrich, the 
Department of State Desk Officer in the 
Office of Information and Regulatory 
Affairs at the Office of Management and 
Budget (OMB), who may be reached at 
(202) 395-4718. You may submit 
comments by any of the following 
methods: 

e E-mail: kastrich@omb.eop.gov. You 
must include the DS form number, 
information collection title, and OMB 
control number in the subject line of 
your message. 

e Mail (paper, disk, or CD-ROM 
submissions): Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, 725 17th 
Street, NW., Washington, DC 20503. 

e Fax: 202-395-6974 
FOR FURTHER INFORMATION CONTACT: You 
may obtain copies of the proposed 
information collection and supporting 
documents from Stanley S. Colvin, 
Director, Office of Exchange 
Coordination and Designation, 
Department of State, 301 4th Street, 
SW., Room 734, Washington, DC 20547, 
who may be reached on (202) 203-5096, 
fax at 202-203-5087 or e-mail at 
Jexchanges@state.gov. 


SUPPLEMENTARY INFORMATION: We are 
soliciting public comments to permit 
the Department to: 

e Evaluate whether the proposed 
information collection is necessary to * 
properly perform our functions. 

e Evaluate the accuracy of our 
estimate of the burden of the proposed 
collection, including the validity of the 
methodology and assumptions used. 

e Enhance the quality, utility, and 
clarity of the information to be 
collected. 

¢ Minimize the reporting burden on 
those who are to respond. 


Abstract of Proposed Collection 


Annual reports from designated 
program sponsors assist the Department 
in oversight and administration of the J— 
1 visa program. The reports provide 
statistical data on the number of 
exchange participants an organization 
sponsored per category. Program , 
sponsors include government agencies, 

_ academic institutions, not-for-profit and 
for-profit organizations. 


Methodology 


Annual reports are run through the 
Student and Exchange Visitor 
Information System (SEVIS) and then 
printed and sent to the Department. The 
Department allows sponsors to submit 


annual reports by mail or fax at this 
time. There are measures being taken to 
allow sponsors to submit the reports 
electronically in the future. 

Dated: June 22, 2006. 
Stanley S. Colvin, 
Director, Office of Exchange Coordination 


_and Designation, Bureau of Educational and 


Cultural Affairs, Department of State. 
{FR Doc. E6—13302 Filed 8-11-06; 8:45 am] 
BILLING CODE 4710-05-P 


DEPARTMENT OF THE TREASURY 


Submission for OMB Review; 
Comment Request 


August 8, 2006. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under the 
Paperwork Reduction Act of 1995, 
Public Law 104-13. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 11000, 1750 
Pennsylvania Avenue, NW. Washington, 
DC 20220. 


DATES: Written comments should be 
received on or before September 13, 
2006 to be assured of consideration. 


Internal Revenue Service (IRS) 


OMB Number: 1545-0712. 

Type of Review: Extension. 

Title: Risk Limitations. 

Form: 6198. 

Description: IRC section 465 requires 
taxpayers to limit their at-risk loss to the 
lesser of the loss or their amount at risk. 
Form 6198 is used by taxpayers to 
determine their deductible loss and by 
IRS to verify the amount deducted. 

Respondents: Business and other for- 
profit institutions. 

Estimated Total Burden Hours: 
914,419 hours. 

OMB Number: 1545-1853. 

’ Type of Review: Extension. 

Title: Electronic Sales Kit: Interview 
Guide. 

Description: A guide used by IRS 
Wage & Investment Division (W&I)- 
Stakeholder Partnerships, Education 
and Communication (SPEC) and Small 
Business/Self-Employed Division (SB/ 
SE)-Taxpayer Education and 
Communication (TEC) Field employees 
containing suggested questions to ask 
during in-person visitations and/or 
telemarketing calls with tax 


professionals to better direct a 
conversation leading to encouraging the 
tax professional to e-file. 

Respondents: Business and other for- 
profit-institutions. 

Estimated Total Burden Hours: 3,00 
hours. 

Clearance Officer: Glenn P. Kirkland, 
(202) 622-3428, Internal Revenue 
Service, Room 6516, 1111 Constitution 
Avenue, NW., Washington, DC 20224. 

OMB Reviewer: Alexander T. Hunt, © 
(202) 395-7316, Office of Management 
and Budget, Room 10235, New 
Executive Office Building, Washington, 
DC 20503. 


Robert Dahl, 
Treasury PRA Clearance Officer. 


[FR Doc. E6-13274 Filed 8-11-06; 8:45 am] 
BILLING CODE 4830-01-P 


DEPARTMENT OF THE TREASURY 
Bureau of the Public Debt - 


Proposed Collection: Comment 
Request 


ACTION: Notice and request for 
comments. 


SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104-13 (44 U.S.C. 
3506(c)(2)(A). Currently the Bureau of 
the Public Debt within the Department 
of the Treasury is soliciting comments 
concerning the Request to reissue U.S. 
Savings Bonds to a personal trust. 
DATES: Written comments should be 
received on or before November 15, 
2003, to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Bureau of the Public Debt, Vicki S. 
Thorpe, 200 Third Street, Parkersburg, - 
WV 26106-1328, or 

Vicki. Thorpe@bpd.treas.gov. 


FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to Vicki S. Thorpe, 
Bureau of the Public Debt, 200 Third 
Street, Parkersburg, WV 26106-1328, 
(304) 480-8150. 

SUPPLEMENTARY INFORMATION: 

Title: Request To Reissue United 
States Savings Bonds to A Personal 
Trust. 

OMB Number: 1535-0009. 

Form Number: PD F 1851. 
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Abstract: The information is 
requested to support a request for 
reissue of savings bonds in the name of 
the trustee of a personal trust estate. 

Current Actions: None. 

Type of Review: Extension. 

Affected Public: Individuals. 

Estimated Number of Respondents: 
59,000. 

Estimated Time Per Respondent: 15 
minutes. 

Estimated Total Annual Burden 
Hours: 12,500. 

Request for Comments: Comments 
submitted in response to this notice will 


‘be summarized and/or included in the 


request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 


(a) Whether the collection of 


information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 


Dated: August 7, 2006. 
Vicki S. Thorpe, 
Manager, Graphics, Printing and Records 
Branch. 
[FR Doc. E6-13248 Filed 8-11-06; 8:45 am] 
BILLING CODE 4810-39-P 


DEPARTMENT OF THE TREASURY 
Bureau of the Public Debt 


Proposed Collection: Comment 
Request 


ACTION: Notice and request for 
comments. 


SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104-13 (44 U.S.C. 
3506(c)(2)(A). Currently the Bureau of 
the Public Debt within the Department 
of the Treasury is soliciting comments 
concerning the Application By 


Survivors for Payment of Bond or Check 
Issued Under the Armed Forces Leave 
Act of 1946, as amended. 

DATES: Written comments should be 
received on or before October 11, 2006, 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Bureau of the Public Debt, Vicki S. 
Thorpe, 200 Third Street, Parkersburg, 
WV 26106-1328, or 

Vicki. Thorpe@bpd.treas.gov. 


FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to Vicki S. Thorpe, 
Bureau of the Public Debt, 200 Third 
Street, Parkersburg, WV 26106-1328, 
(304) 480-8150. 

SUPPLEMENTARY INFORMATION: 

Title: Application By Survivor For 
Payment of Bond or Check Issued Under 
The Armed Forces Leave Act of 1946, 
As Amended. 

OMB Number: 1535-0104. 

Form Number: PD F 2066. 

Abstract: The information is 
requested to support payment of bonds 
or checks issued under the Armed 
Forces Leave Act of 1946, as amended. 

Current Actions: None. 

Type of Review: Extension. 

Affected Public: Individuals. 

Estimated Number of Respondents: 
150. 

Estimated Time Per Respondent: 30 
minutes. 

Estimated Total Annual Burden 
Hours: 75. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the _ 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Dated: August 7, 2006. 

Vicki S. Thorpe, 


Manager, Graphics, Printing and Records 
Branch. 


[FR Doc. E6—13250 Filed 8—11—06; 8:45 am] 


BILLING CODE 4810-39-P 


DEPARTMENT OF THE TREASURY 
Bureau of the Public Debt 


Proposed Collection: Comment 
Request 


ACTION: Notice and request for 
comments. 


SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104—13 (44 U.S.C. 


_ 3506(c)(2)(A). Currently the Bureau of 


the Public Debt within the Department 
of the Treasury is soliciting comments 
concerning the Payments by banks and 
other financial institutions of United 
States Savings Bonds/Notes. 

DATES: Written comments should be 
received on or before October 11, 2006, 
to be assured of consideration. 


ADDRESSES: Direct all written comments 
to Bureau of the Public Debt, Vicki S. 
Thorpe, 200 Third Street, Parkersburg, 
WV 26106-1328, or 

Vicki. Thorpe@bpd.treas.gov. 


FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be dire:ted to Vicki S. Thorpe, 
Bureau of the Public Debt, 200 Third 
Street, Parkersburg, WV 26106-1328, 
(304) 480-8150. 


SUPPLEMENTARY INFORMATION: 

Title: Payments by Banks and Other 
Financial Institutions of United States 
Savings Bonds and Notes (Freedom 
Shares). 

OMB Number: 1535-0087. 

Abstract: Qualified financial 
institutions are authorized to redeem 
eligible savings bonds and notes, and 
receive settlement through the Federal 
Reserve check collection system. 

Current Actions: None. 

Type of Review: Extension. 

Affected Public: Businesses or other 
for-profit. 

Estimated Number of Respondents: 
36,300. 

Estimated Time Per Respondent: 4 
seconds. 

Estimated Total Annual Burden 
Hours: 56,227. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
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(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Dated: August 7, 2006. 
Vicki S. Thorpe, . 
Manager, Graphics, Printing and Records 
Branch. 
[FR Doc. E6—13255 Filed 8-11-06; 8:45 am] 
BILLING CODE 4810-39-P 


DEPARTMENT OF THE TREASURY 
Bureau of the Public Debt 


Proposed Collection: Comment 
Request 


ACTION: Notice and request for 
comments. 


SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 


opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104-13 (44 U.S.C. 
3506(c)(2)(A). Currently the Bureau of 
the Public Debt within the Department 
of the Treasury is soliciting comments 
concerning the Application For 
Recognition as Natural Guardian of a 
Minor Not Under Legal Guardianship 
and for Disposition of Minor’s Interest 
in Registered Securities. 

DATES: Written comments should be 
received on or before October 11, 2006, 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Bureau of the Public Debt, Vicki S. 
Thorpe, 200 Third Street, Parkersburg, 
WV 26106-1328, or 

Vicki. Thorpe@bpd.treas.gov. 


FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to Vicki S. Thorpe, 
Bureau of the Public Debt, 200 Third 
Street, Parkersburg, WV 26106-1328, 
(304) 480-8150. 

SUPPLEMENTARY INFORMATION: 

Title: Application For Recognition As 
Natural Guardian Of A Minor Not Under 
Legal Guardianship And For Disposition 
Of Minor’s Interest In Registered 
Securities. 

OMB Number: 1535-0105. 

Form Number: PD F 2481. 

Abstract: The information is to 
support disposition ofregistered 
securities belonging to a minor. 

Current Actions: None. 


Type of Review: Extension. 
Affected Public: Individuals. 


Estimated Number of Respondents: 
25. 


Estimated Time Per Respondent: 10 
minutes. 


Estimated Total Annual Burden 
Hours: 5. 


Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information . 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 


Dated: August 7, 2006. 
Vicki S. Thorpe, 3 
Manager, Graphics, Printing and Records 
Branch. 
[FR Doc. E6—13259 Filed 8-11-06; 8:45 am] 
BILLING CODE 4810-39-P 
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3 DEPARTMENT OF EDUCATION 


34 CFR Parts 300 and 301 
RIN 1820-AB57 


Assistance to States for the Education 
of Children With Disabilities and 
Preschool! Grants for Children With 
Disabilities 


AGENCY: Office of Special Education and 
Rehabilitative Services, Department of 
Education. 


ACTION: Final regulations. 


SUMMARY: The Secretary issues final 
regulations governing the Assistance to 
States for Education of Children with 
Disabilities Program and the Preschool 

. Grants for Children with Disabilities 
Program. These regulations are needed 
to implement changes made to the 
Individuals with Disabilities Education 
Act, as amended by the Individuals with 
Disabilities Education Improvement Act 
of 2004 (Act or IDEA). 


DATES: These regulations take effect on _ 


October 13, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Alexa Posny, U.S. Department of 
Education, Potomac Center Plaza, 550 
12th Street, SW., Washington, DC 
20202-2641. Telephone: (202) 245- 
7459, ext. 3. 

If you use a telecommunications 
device for the deaf (TDD), you may call 
the Federal Relay System (FRS) at 1- 
800-877-8339. 

Individuals with disabilities may 
obtain this document in an alternate 
format (e.g., Braille, large print, 
audiotape, or computer diskette) on 
request to the contact person listed 
under FOR FURTHER INFORMATION 
CONTACT. 


SUPPLEMENTARY INFORMATION: These 
regulations implement changes in the 
regulations governing the Assistance to 
States for Education of Children with 
Disabilities Program and the Preschool 
Grants for Children with Disabilities 
Program necessitated by the 
reauthorization of the IDEA. With the 
issuance of these final regulations, part 
301 has been removed and the 
regulations implementing the Preschool 
Grants for Children with Disabilities 
Program are included under subpart H 
of these final regulations. 

Cn June 21, 2005, the Secretary 
published a notice of proposed 
rulemaking in the Federal Register (70 
FR 35782) (NPRM) to amend the 
regulations governing the Assistance to 
States for Education of Children with 
Disabilities Program, the Preschool 
Grants for Children with Disabilities 
Program, and Service Obligations under 


Special Education Personnel 
Development to Improve Services and 
Results for Children with Disabilities. In 
the preamble to the NPRM, the 
Secretary discussed, on pages 35783 
through 35819, the changes proposed to 
the regulations for these programs; 
specifically, the amendments to 34 CFR 
part 300, the removal of 34 CFR part 301 
and relocation of those provisions to 
subpart H of 34 CFR part 300, and the 
amendments to 34 CFR part 304. 

Final regulations for 34 CFR Part 
304—Special Education-Personnel 
Development to Improve Services and 
Results for Children with Disabilities 
were published in the Federal Register 
(71 FR 32396) on June 5, 2006, and 
became effective July 5, 2006. 


Major Changes in the Regulations 


The following is a summary of the 
major substantive changes in these final 
regulations from the regulations 
proposed in the NPRM (the rationale for 
each of these changes is discussed in the 
Analysis of Comments and Changes 
section of this preamble): 

Subpart A—General 
Definitions 

e The definition of child with a 
disability in § 300.8 has been revised as 
follows: 

(1) Section 300.8(b) (Children aged 
three through nine experiencing 
developmental delays) has been 
changed to clarify that the use of the 
term “developmental delay” is subject 
to the conditions described in 
§ 300.111(b). 

(2) The definition of other health 
impairment in § 300.8(c)(9)(i) has been 
changed to add ““Tourette Syndrome” to 
the list of chronic or acute health 
problems. 

e The definition of excess costs in 
§ 300.16 has been revised to clarify that 
the computation of excess costs may not 
include capital outlay and debt-service. 
In addition, a new ‘Appendix A to Part 
300—Excess Cost Calculation” has been 
added to provide a description (and an 
example) of how to calculate excess 
costs under the Act and these 
regulations. 

e The definition of highly qualified 
special education’ teacher in § 300.18 
has been revised, as follows: 

(1) Section 300.18(b), regarding 
requirements for highly qualified 
special education teachers in general, 
has been modified to clarify that, when 
used with respect to any special 
education teacher teaching in a charter 
school, highly qualified means that the 
teacher meets the certification or 
licensing requirements, if any, set forth 
in the State’s public charter school law. 


(2) A new § 300.18(e), regarding 
separate ‘‘high objective uniform State 
standards of evaluation” (HOUSSE), has 
been added to provide that a State may 
develop a separate HOUSSE for special 
education teachers, provided that any 
adaptations of the State’s HOUSSE 
would not establish a lower standard for 
the content knowledge requirements for 
special education teachers and meets all 
the requirements for a HOUSSE for 
regular education teachers. This 
provision also clarifies that a State may 
develop a separate HOUSSE for special 
education teachers, which may include 
single HOUSSE evaluations that cover 
multiple subjects. 

(3) Section 300.18(g) (proposed 
§ 300.18(f)) (“Applicability of definition 
to ESEA requirements; and clarification 
of new special education teacher’) has 
been revised as follows: (1) The heading 
has been revised, and (2) the language 
changed to clarify when a special 
education teacher is considered “‘new”’ 
for some purposes. 

(4) Section 300,18(h) (proposed 
§ 300.18(g)) has been modified to clarify 
that the highly qualified special 
education teacher requirements also do 
not apply to private school teachers 
hired or contracted by LEAs to provide 
equitable services to parentally-placed 
private school children with disabilities 
under § 300.138. 

e The definition of Indian and Indian 
tribe in § 300.21 has been changed to 
clarify that nothing in the definition is 
intended to indicate that the Secretary 
of the Interior is required to provide 
services or funding to a State Indian 
tribe that is not listed in the Federal 
Register list of Indian entities 
recognized as eligible to receive services 
from the United States, published 
pursuant to Section 104 of the Federally 
Recognized Indian Tribe List Act of 
1994, 25 U.S.C. 479a-1. 

¢ The definition of parent in § 300.30 
has been revised to substitute 
“biological” for “‘natural”’ each time it 
appears in the definition, and to add 
language clarifying that to be considered 
a parent under this definition a 
“guardian” must be a person generally 
authorized to act as the child’s parent, 
or authorized to make educational 
decisions for the child. 

e The definition of related services in 
§ 300.34 has been revised as follows: 

(1) Section 300.34(a) (General) has 
been modified to (A) add the statutory 
term “early identification and 
assessment of disabilities in children,” 
which was inadvertently omitted from 
the NPRM, (B) combine ‘‘school health 
services” and ‘‘school nurse services,” 
and (C) remove the clause relating to a 
free appropriate public education under 
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“school nurse services” because it 
duplicates the clause in § 300.34(c)(13). 

2) Section 300.34(b) has been 
changed to (A) expand the title to read 
“Exception; services that apply to 
children with surgically implanted 
devices, including cochlear implants,” 
and (B) clarify, in new paragraph (b)(1), 
that related services do not include a 
medical device that is surgically 
implanted, the optimization of that 
device's functioning (e.g., mapping), 
maintenance of that device, or the 
replacement of that device. 

(3) A new § 300.34(b)(2) has been 
added to make clear that nothing in 
paragraph (b)(1) of § 300.34 (A) limits 
the right of a child with a surgically 
implanted device (e.g., a cochlear 
implant) to receive related services, as 
listed in § 300.34(a), that are determined 


by the IEP Team to be necessary for the 


child to receive FAPE; (B) limits the 
responsibility of a public agency to 
appropriately monitor and maintain 
medical devices that are needed to 
maintain the health and safety of the 
child, including breathing, nutrition, or 
operation of other bodily functions, 
while the child is transported to and 
from school or is at school; or (C) ; 
prevents the routine checking of an 
external component of a surgically- 
implanted device to make sure it is 
functioning properly, as required in 

§ 300.113(b). 

(4) The definition of interpreting 
services in § 300.34(c)(4) has been 
changed to clarify that the term includes 
(A) transcription services, such as 
communication access real-time 
translation (CART), C-Print, and 
TypeWell for children who are deaf or 
hard of hearing, and (B) special _ 
interpreting services for children who 
are deaf-blind. 

(5) The definition of orientation and 
mobility services in § 300.34(c)(7) has 
been changed to remove the term “travel 
training instruction.” The term is under 
the definition of special education, and 
is defined in § 300.39(b)(4). 

(6) The definition of school nurse 
services in 300.34(c)(13) has been 
expanded and re-named school health 
services and school nurse services. The 
expanded definition clarifies that 
“school nurse services” are provided by 
a qualified school nurse, and “‘school 
health services” may be provided by a 
qualified school nurse or other qualified 
person. i 

e A definition of scientifically based 
research has been added in new 
§ 300.35 that incorporates by reference 
the definition of that term from the 
Elementary and Secondary Education 
Act of 1965, as amended, 20 U.S.C. 6301 
et seq. (ESEA). 


With the addition of the new 
definition in § 300.35, the definitions in 
subpart A, beginning with the definition 
of secondary school, have been 
renumbered. 

e The definition of special education 
in § 300.39 (proposed § 300.38) has been 
revised to remove the definition of 
vocational and technical education that 
was included in proposed 
§ 300.38(b)(6). 

e The definition of supplementary 
aids and services in § 300.42 (proposed 
§ 300.41) has been modified to specify 
that aids, services, and other supports 
are also provided to enable children 
with disabilities to participate in 
extracurricular and nonacademic 
settings. 


Subpart B—State Eligibility 
FAPE Requirements 


e Section 300.101(c) has been revised 
to clarify that a free appropriate public 
education (FAPE) must be available to 
any individual child with a disability 
who needs special education and 
related services, even though the child 
has not failed or been retained in a 
course, and is advancing from grade to 
grade. 

e Section 300.102(a)(3), regarding 
exceptions to FAPE, has been changed 
to clarify that a regular high school 
diploma does not include an alternative 
degree that is not fully aligned with the 
State’s academic standards, such as a 
certificate or a general educational 
development credential (GED). 

e Section 300.105, regarding assistive 
technology and proper functioning of 
hearing aids, has been re-titled 
“Assistive technology,” and proposed 
paragraph (b), regarding the proper 
functioning of hearing aids, has been 
moved to new § 300.113(a). 

e Section 300.107(a), regarding 
nonacademic services, has been revised 
to specify the steps each public agency 
must take, including the provision of 
supplementary aids and services 
determined appropriate and necessary 
by the child’s IEP Team, to provide 
nonacademic and extracurricular 
services and activities in the manner 
necessary to afford children with 
disabilities an equal opportunity for 
participation in those services and 
activities. 

¢ Proposed § 300.108(a), regarding 
physical education services, has been 
revised to specify that physical 
education must be made available to all 
children with disabilities receiving 
FAPE, unless the public agency enrolls 
children without disabilities and does 
not provide physical education to 


children without disabilities in the same 
grades. 

e Anew § 300.113, regarding routine 
checking of hearing aids and external 
components of surgically implanted 
medical devices, has been added, as 
follows: 

(1) Paragraph (a) of § 300.113 requires 
each public agency to ensure that 
hearing aids worn in school by children 
with hearing impairments, including 
deafness, are functioning properly. 

(2) A new § 300.113(b)(1) requires 
each public agency to ensure that the 
external components of surgically 
implanted medical devices are 
functioning properly. However, new 
§ 300.113(b)(2) has been added to make 
it clear that, for a child with a surgically 
implanted medical device who is 
receiving special education and related 
services, a public agency is not 
responsible for the post-surgical 
maintenance, programming, or 
replacement of the medical device that 
has been surgically implanted (or of an 
external component of the surgically 
implanted medical device). 


Least Restrictive Environment 


e Section 300.116(b)(3) and (c) 
regarding placements, has been revised 
to remove the qualification ‘‘unless the 
parent agrees otherwise” from the 
requirements that (1) the child’s 
placement be as close as possible to the 
child’s home, and (2) the child is 
educated in the school he or she would 
attend if not disabled. 

e Section 300.117 (Nonacademic 
settings) has been changed to clarify that 
each public agency must ensure that 
each child with a disability has the 
supplementary aids and services 
determined by the child’s 
individualized education program (IEP) 
Team to be appropriate and necessary 
for the child to participate with 
nondisabled children in the 
extracurricular services and activities to 
the maximum extent appropriate to the 
needs of that child. 


Children With Disabilities Enrolled by 
Their Parents in Private Schools 


e Section 300.130 (definition of 
parentally-placed private school 
children with disabilities) has been 
revised to clarify that the term means 
children with disabilities enrolled by 
their parents in private, including 
religious, schools or facilities, that meet 
the definition of elementary school in 
§ 300.13 or secondary school in 
§ 300.36. 

e Anew § 300.131(f), regarding child 
find for out-of-State parentally-placed 
private school children with disabilities, 
has been added to clarify that each LEA 
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in which private (including religious) 
elementary schools and secondary 
schools are located must include 
parentally-placed private school 
children who reside in a State other 
than the State in which the private 
schools that they attend are located. 

e Section 300.133, regarding 
expenditures for parentally-placed 
private school children with disabilities, 
has been revised, as follows: 

(1) A new § 300.133(a)(2)(ii), has been 
added to clarify that children aged three 
through five are considered to be 
parentally-placed private school 
children with disabilities enrolled by 
their parents in private, including 
religious, elementary schools, if they are 
enrolled in a private school that meets 
the definition of elementary school in 
§ 300.13. 

(2) A new § 300.133(a)(3) has been 
added to specify that, if an LEA has not 
expended for equitable services for 
parentally-placed private school 
children with disabilities all of the 
applicable funds described in 
§ 300.133(a)(1) and (a)(2) by the end of 
the fiscal year for which Congress 
appropriated the funds, the LEA must 
obligate the remaining funds for special 
education and related services 
(including direct services) to parentally- 
placed private school children with 
disabilities during a carry-over period of 
one additional year. 

e Section 300.136, regarding 
compliance related to parentally-placed 
private school children with disabilities, 
has been revised to remove the 
requirement that private school officials 
must submit complaints to the SEA 
using the procedures in §§ 300.151 
through 300.153. 

e Section 300.138(a), regarding the 
requirement that services to parentally- 
placed private school children with 
disabilities must be provided by 
personnel meeting the same standards 
as personnel providing services in the 
public schools, has been modified to 
clarify that private elementary school 
and secondary school teachers who are 
providing equitable services to 
parentally-placed private school 
children with disabilities do not have to 
meet the highly qualified special 
education teacher requirements in 
§ 300.18. 

¢ Section 300.140, regarding due 
process complaints and State 
complaints, has been revised to make 
the following changes: 

(1) Section 300.140(b)(1) (proposed 
§ 300.140(a)(2)), regarding child find 
complaints, has been changed to clarify 
that the procedures in §§ 300.504 
through 300.519 apply to complaints 
that an LEA has failed to meet the child 


find requirements in § 300.131, 
including the requirements in 
§§ 300.301 through 300.311. 

(2) A new paragraph (b)(2) has been 
added to provide that any due process 
complaint regarding the child find 
requirements (as described in 
§ 300.140(b)(1)) must be filed with the 
LEA in which the private school is 
located and a copy of the complaint 
must be forwarded to the SEA. 

(3) A new § 300.140(c), regarding 
State complaints by private school 


’ officials, has been added to clarify that 


(A) any complaint that an SEA or LEA 
has failed to meet the requirements in 
§§ 300.132 through 300.135 and 300.137 
through 300.144 must be filed in 
accordance with the procedures 
described in §§ 300.151 through 
300.153, and (B) a complaint filed by a 
private school official under 
§ 300.136(a) must be filed with the SEA 
in accordance with the procedures in 

§ 300.136(b). 


Children With Disabilities Enrolled by 
Their Parents in Private Schools When 
FAPE Is at Issue 


Section 300.148 Placement of Children 
by Parents if FAPE Is at Issue 


e Anew § 300.148(b), regarding 
disagreements about FAPE, has been 
added (from current § 300.403(b)) to 
clarify that disagreements between a 
parent and a public agency regarding 
the availability of a program appropriate 
for a child with a disability, and the | 
question of financial reimbursement, are 
subject to the due process procedures in 
§§ 300.504 through 300.520. 


State Complaint Procedures 


e Section 300.152(a)(3)(ii) (proposed 
paragraph (a)(3)(B)) has been revised to 
clarify that each SEA’s complaint 


. procedures must provide the public 


agency with an opportunity to respond 
to a complaint filed under § 300.153, 
including, at a minimum, an 
opportunity for a parent who has filed 
a complaint and the public agency to 
voluntarily engage in mediation 
consistent with § 300.506. 

e Section 300.152(b)(1)(ii), regarding 
time extensions for filing a State 
complaint, has been revised to clarify 
that it would be permissible to extend 
the 60-day timeline if the parent (or 
individual or organization if mediation 
or other alternative means of dispute 
resolution is available to the individual 
or organization under State procedures) 
and the public agency agree to engage in 
mediation or to engage in other 
alternative means of dispute resolution, 
if available in the State. 

e Section 300.152(c), regarding 
complaints filed under § 300.152 and 


due process hearings under § 300.507 
and §§ 300.530 through 300.532, has 
been revised to clarify that if a written 
complaint is received that is also the 
subject of a due process hearing under 
§§ 300.507 or 300.530 through 300.532, 
or contains multiple issues of which one 
or more are part of a due process 
hearing, the State must set aside any 
part of the complaint that is being 
addressed in the due process hearing 
until the conclusion of the hearing. 
However, any issue in the complaint 
that is not part of the due process 
hearing must be resolved using the time 
limit and procedures described 
elsewhere in the State complaint 
procedures. A new paragraph (c)(3) also 
has been added to require SEAs to 
resolve complaints alleging a public 
agency’s failure to implement a due 
process hearing. This is the same 
requirement in current § 300.661(c)(3). 
e Section 300.153(c), regarding the 
one year time limit from the date the 
alleged violation occurred and the date 
the complaint is received in accordance 
with § 300.151, has been revised by 
removing the exception clause related to 
complaints covered under 
§ 300.507(a)(2). 


Methods of Ensuring Services 


¢ Section 300.154(d), regarding 
children with disabilities who are 
covered by public benefits or insurance, 
has been revised to clarify that the 
public agency must (1) obtain parental 
consent each time that access to the 
parent’s public benefits or insurance is 
sought, and (2) notify parents that 
refusal to allow access to their public 


-benefits or insurance does not relieve 


the public agency of its responsibility to 
ensure that all required services are 
provided at no cost to the parents. 
Additional Eligibility Requirements 

¢ Section 300.156(e), regarding 
personnel qualifications, has been 
revised (1) to add “‘or a class of 
students,” to clarify that a judicial 
action on behalf of a class of students 
may not be filed for failure of a 
particular SEA or LEA employee to be 
highly qualified, and (2) to substitute 
the word ‘‘employee”’ for ‘‘staff person,” 
to be more precise in the rule of 
construction in new § 300.18(f) 
(proposed § 300.18(e)). 

e Section 300.160 (participation in 
assessments) has been removed, and the 
section has been designated as 
“Reserved.” Participation in 
assessments is the subject of a new 
notice of proposed rulemaking issued 
on December 15, 2005 (70 FR 74624) to 
amend the regulations governing 
programs under Title I of the ESEA and 
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Part B of the IDEA regarding additional 
flexibility for States to measure the 
achievement of children with 
disabilities based on modified 
achievement standards. 


Other Provisions Required for State 
Eligibility 

e Section 300.172, regarding access to 
instructional materials, has been 
revised: (1) To make clear that States 
must adopt the National Instructional 
Materials Accessibility Standard 
(NIMAS), published as Appendix C to 
these final regulations; (2) to establish a 
definition of “timely manner,” for 
purposes of § 300.172(b)(2) and (b)(3) if 
the State is not coordinating with the 
National Instructional Materials Access 
Center (NIMAC), or § 300.172(b)(3) and 
(c)(2) if the State is coordinating with 
the NIMAC; (3) to add a new 
§ 300.172(b)(4) to require SEAs to 
ensure that all public agencies take all 
reasonable steps to provide instructional 
materials in accessible formats to. 
children with disabilities who need 
those instructional materials at the same 
time as other children receive 
instructional materials; and (4) to add a 
new § 300.172(e)(2) to clarify, that all 
definitions in § 300.172(e)(1) apply to 
each State and LEA, whether or not the 
State or LEA chooses to coordinate with 
the NIMAC. 

_¢ Anew § 300.177 has been added to 
include a provision regarding “‘States’ 
sovereign immunity.” That provision, 
which has been added to incorporate 
the language in section 604 of the Act, 
makes clear that a State that accepts 
funds under Part B of the Act waives its 
immunity under the 11th amendment of 
the Constitution of the United States ~ 
from suit in Federal court for a violation 
of Part B of the Act. 


Subpart D—Evaluations, Eligibility 
Determinations, Individualized 
Education Programs, and Educational 
Placements 


Parental Consent 


e Section 300.300, regarding parental 
consent, has been revised, as follows: 

(1) Paragraph (a) of § 300.300, 
regarding consent for initial evaluation, 
has been changed to provide that the 
public agency proposing to conduct an 
initial evaluation to determine if a child 
qualifies as a child with a disability 
must, after providing notice consistent 
with §§ 300.503 and 300.504, obtain 
informed consent, consistent with 
§ 300.9, from the parent of the child 
before conducting the evaluation. A new 
paragraph (a)(1)(iii) has been added to 
require a public agency to make 
reasonable efforts to obtain the informed 


consent from the parent for an initial 
evaluation. 

(2) Section 300.300(a)(3), regarding a 
parent’s failure to provide consent for 
initial evaluation, has been changed to 
clarify, in a new paragraph (a)(3)(ii), that 
the public agency does not violate its 
obligation under § 300.111 and 
§§ 300.301 through 300.311 if it declines 
to pursue the evaluation. 

3) Section 300.300(b), regarding 
parental consent for services, has been 
modified by a new paragraph (b)(2) that 
requires a public agency to make 
reasonable efforts to obtain informed 
consent from the parent for the initial 
provision of special education and 
related services. 

(4) Section 300.300(c)(1), regarding 
parental consent for reevaluations, has 
been modified to clarify that if a parent 
refuses to consent to a reevaluation, the 
public agency may, but is not required 
to, pursue the reevaluation by using the 
consent override procedures in 
§ 300.300(a)(3), and the public agency 
does not violate its obligation under 
§ 300.111 and §§ 300.301 through 
300.311 if it declines to pursue the 
evaluation or reevaluation. 

(5) A new § 300.300(d)(4) has been 
added to provide that if a parent of a 
child who is home schooled or placed 
in a private school by the parent at the 
parent’s expense, does not provide 
consent for an initial evaluation or a 
reevaluation, or the parent fails to 
respond to a request to provide consent, 
the public agency (A) may not use the 
consent override procedures (described 
elsewhere in § 300.300), and (B) is not 
required to consider the child eligible 
for services under the requirements 
relating to parentally-placed private 
school children with disabilities 
(§§ 300.132 through 300.144). 

(6) A new § 300.300(d)(5) has been 
added to clarify that in order for a 
public agency to meet the reasonable 
efforts requirement to obtain informed 
parental consent for an initial 
evaluation, initial services, or a 
reevaluation, a public agency must 
document its attempts to obtain parental 
consent using the procedures in 
§ 300.322(d). 


Additional Procedures for Evaluating 
Children With Specific Learning 
Disabilities (SLD) 


e Section 300.307 (Specific learning 
disabilities) has been revised, as 
follows: 

(1) Proposed paragraph (a)(1) of 
§ 300.307, which allowed a State to 
prohibit the use of a severe discrepancy 
between intellectual ability and 
achievement for determining if a child 
has an SLD, has been removed, and 


proposed paragraph (a)(2) of § 300.307 
has been redesignated as paragraph 
(a)(1). 

(2) Section 300.307(a)(2) (proposed 
paragraph (a)(3)) has been changed to 
clarify that the criteria adopted by the 
State must permit the use of a process 
based on the child’s response to 
scientific, research-based intervention. 

e Section 300.308 (Group members) 
has been changed to require the 
eligibility group for children suspected 
of having SLD to include the child’s 
parents and a team of qualified 
professionals, which must include the 
child’s regular teacher (or if the child 
does not have a regular teacher, a 
regular classroom teacher qualified to 
teach a child of his or her age) or for a 
child of less than school age, an 
individual qualified by the SEA to teach 
a child of his or her age; anid at least one 
person qualified to conduct individual 
diagnostic examinations of children, 
such as a school psychologist, speech- 
language pathologist, or remedial 
reading teacher. These are the same 
requirements in current § 300.540. 

e Section 300.309 (Determining the 
existence of a specific learning 
disability) has been revised, as follows: 

(1) Paragraph (a) of § 300.309 has been 
changed (A) to clarify thatthe group © 
described in 300.306 may determine 
that a child has a specific learning 
disability if the child does not achieve 
adequately for the child’s age or to meet 
State-approved grade-level standards in 
one or more of eight areas (e.g., oral 
expression, basic reading skill, etc.), 
when provided with learning 
experiences and instruction appropriate 
for the child’s age or State-approved 


_ grade-level standards; and (B) to add 


“limited English proficiency” to the 
other five conditions that could account. 
for the child’s learning problems, and 


_ that the group considers in determining 


whether the child has an SLD. 

' (2) Section 300.309(b) has been 
changed to clarify (A) that, in order to 
ensure that underachievement in a child 
suspected of having an SLD is not due 
to lack of appropriate instruction in 
reading or math, the group must 
consider, as part of the evaluation 
described in §§ 300.304 through 
300.306, data that demonstrate that 
prior to, or as a part of, the referral 
process, the child was provided 
appropriate instruction in regular 


education settings, delivered by 


qualified personnel, and (B) to replace 
(in paragraph (b)(1)) the term ‘“‘high 
quality research-based instruction” with 
“appropriate instruction.” 

a Section 300.309(c) has been 
changed to provide that the public 
agency must promptly request parental 
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consent to evaluate a child suspected of 
having an SLD who has not made 
adequate progress after an appropriate 
period of time when provided 
appropriate instruction, and whenever a 
child is referred for an evaluation. 

e Section 300.310, regarding 
Observation, has been revised, as 
follows: 

(1) Paragraph (a) of proposed 
§ 300.310 has been revised (A) to 
remove the phrase “trained in 
observation, and (B) to specify that the 
public agency must ensure that the 
child is observed in the child’s learning 
environment. 

(2) A new § 300.310(b) has been 
added to require the eligibility group to 
decide to (A) use information obtained 
from an observation in routine 
classroom instruction and monitoring of 
the child’s performance that was done 
before the child was referred for an 
evaluation, or (B) have at least one 
member of the group described in 
§ 300.306(a)(1) conduct an observation 
of the child’s academic performance in 
the regular classroom after the child has 
been referred for an evaluation and 
parental consent is obtained. 

Paragraph (b) of proposed § 300.310 
has been redesignated as new 
§ 300.310(c). 

e Section 300.311 (Written report) has 
been renamed “Specific documentation 
for the eligibility determination,” and 
has been revised, as follows: 

(1) Section 300.311(a)(5), regarding 
whether the child does not achieve 
commensurate with the child’s age, has 
been modified and expanded to add 
whether the child does not achieve 
adequately for the child’s age or to meet 
State-approved grade-level standards 
consistent with § 300.309(a)(1), and (A) 
the child does not make sufficient 
progress to meet age or to meet State- 
approved grade-level standards 
consistent with § 300.309(a)(2)(i), or (B) 
the child exhibits a pattern of strengths 
and weaknesses in performance, 
achievement, or both, relative to age, 
State-approved grade level standards or 
intellectual development consistent 
with § 300.309(a)(2)(ii). 

(2) Proposed § 300.311(a)(6), regarding 
whether there are strengths or 
weaknesses or both in performance or 
achievement or both relative to 
intellectual development, has been 
removed. 

(3) A new § 300.311(a)(6) has been 
added to clarify that the documentation 
must include a statement of the 
determination of the group concerning 
the effects of visual, hearing, or motor 
disability, mental retardation, emotional 
disturbance, cultural factors, 
environmental or economic 


disadvantage, or limited English 
proficiency on the child’s achievement 
level. 

(4) A new § 300.311(a)(7) has been 
added to provide that if the child has 
participated in a process that assesses 
the child’s response to scientific, 
research-based intervention, the 
documentation must include the 
instructional strategies used and the 
student-centered data collected, and 
documentation that the child’s parents 
were notified about (A) the State’s 
policies regarding the amount and 
nature of student performance data that 
would be collected and the general 
education services that would be 
provided, (B) strategies for increasing 
the child’s rate of learning, and (C) the 
parents’ right to request an evaluation. 


Individualized Education Programs 


e Section 300.320 (Definition of IEP) 
has been revised in paragraph (a)(5) to 
replace “regular education 
environment” with ‘regular class,” in 
order to be consistent with the language 
in the Act. 

e Section 300.321(e), regarding 
attendance at IEP Team meetings, has 
been revised to clarify that the excusal 
of IEP Team members from attending an 
IEP Team meeting under certain 
circumstances, refers to the IEP Team 
members in § 300.320(a)(2) through 
(a)(5). 

-¢ Section 300.322, regarding parent 
participation, has been revised to: (1) 
Include, in § 300.322(d), examples of the 
records a public agency must keep of its 
attempts to involve the parents in IEP 
meetings; (2) add a new § 300.322(e), 
which requires the public agency to take 
whatever action is necessary to ensure 
that the parent understands the 
proceedings of the IEP meeting, 
including arranging for an interpreter 
for parents with deafness or whose 
native language is other than English; 
and (3) redesignate paragraph (e) as 
paragraph (f) accordingly. 

e Section 300.323(d) cons been revised 
to require public agencies to ensure that 


each regular teacher, special education 


teacher, related services provider, and 
any other service provider who is 
responsible for the implementation of a 
child’s IEP, is informed of his or her 
specific responsibilities related to 
implementing the child’s IEP and the 
specific accommodations, 
modifications, and supports that must 
be provided for the child in accordance 
with the child’s IEP. These are the same 
requirements in current 
§ 300.342(b)(3)(i) and (b)(3)(ii). 

e Section 300.323(e), regarding IEPs 
for children who transfer public 
agencies, has been revised to: (1) Divide 


the provision into three separate 


. paragraphs (§ 300.323(e), (f), and (g)) for 


purposes of clarity and improved 
readability (e.g., transfers within the 
same State, transfers from another State, 
and transmittal of records); (2) adopt 
“school year” in lieu of ‘‘academic 
year” as the term commonly used by 
parents and public agencies; and (3) 


. adopt other modifiers (e.g., “new’’ and 


“previous’’) to distinguish between 
States and public agencies that are 
involved in transfers by children with 
disabilities. 

e Section 300.324(a)(4), regarding 
changes to an IEP after the annual IEP 


meeting for a school year, has been 


restructured into two paragraphs, and a 
new paragraph (a)(4)(ii) has been added 
to require the public agency to ensure 
that, if changes are made to a child’s IEP 
without an JEP meeting, that the child’s 
IEP Team is informed of the changes. 

e Section 300.324(b), regarding the 
review and revision of IEPs, has been 
changed to include a new paragraph 
(b)(2), to clarify that, in conducting a 
review of a child’s IEP, the IEP Team 
must consider the same special factors 


- it considered when developing the 


child’s IEP. 


_ Subpart E—Procedural Safeguards 


e Section 300.502, regarding 
independent educational evaluations, 
has been revised, as follows: 

(1) A new § 300.502(b)(5) has been 
added to make clear that a parent is 
entitled to only one independent 
educational evaluation at public 
expense each time the public agency 
conducts an evaluation with which the 
parent disagrees. 

(2) Section 300.502(c) has been 
changed to clarify that if a parent 
obtains an independent evaluation at 
public expense or shares with the public 
agency an evaluation obtained at private 
expense, the public agency must 
consider the evaluation, if it meets 
agency criteria, in any decision made 
with respect to the provision of FAPE to 
the child. 

e Section 300.504 (Procedural 
safeguards notice) has been revised, as 
follows: 

(1) Paragraph (a)(2) of § 300.504 has 
been changed to add that a copy of the 
procedural safeguards notice must be 
given upon receipt of the first due 
process complaint under § 300.507 ina 
school year, as well as upon receipt of 
the first State complaint under § 300.151 
through 300.153. 

(2) A new § 300.504(a)(3) has been 
added to provide that the notice must be 
given to the parents of a child witha 
disability in accordance with the 
discipline procedures in § 300.530(h). 
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e Section 300.506(b), regarding the 
requirements for mediation, has been 
revised by (1) removing the provision 
about the ‘‘confidentiality pledge,” in 
proposed paragraph (b)(9), because it is 
no longer required under the Act, and 
(2) changing paragraph (b)(8), regarding 
the prohibition against using 
discussions that occur in the mediation 
process, to clarify that ‘“‘civil 
proceedings”’ includes any Federal court 
or State court of a State receiving 
assistance under this part. . 

e Section 300.509, regarding model 
forms to assist parents and public 
agencies in filing due process 
complaints and parents and other . 
parties in filing State complaints, has 
been revised to add, with respect to due 
process complaints, “public agencies,” 
and with respect to State complaints, 
“other parties,” as well as parents, and 
to clarify that (1) while each SEA must 
develop model forms, the SEA or LEA 
may not require the use of the forms, 
and (2) parents, public agencies, and 
other parties may either use the 
appropriate model form, or another form 
or other document, so long as the form 
or document meets, as appropriate, the 
requirements for filing a due process 
complaint or a State complaint. 

e Section 300.510 (Resolution 
process) has been revised, as follows: 

(1) Section 300.510(b)(1), regarding 
the resolution period, has been changed 
to state that a due process hearing “may 
occur”’ (in lieu of “must occur’) by the 
end of the resolution period, if the 
parties have not resolved the dispute 
that formed the basis for the due process 
complaint. 

(2) A new § 300.510(b)(3) has been 
added to provide that, except where the 
parties have jointly agreed to waive the 
resolution process or to use mediation 
(notwithstanding § 300.510(b)(1) and 
(2)), the failure of a parent filing a due 
process complaint to participate in the 
resolution meeting will delay the 
timelines for the resolution process and 
due process hearing until the meeting is 
held. 

(3) A new § 300.510(b)(4) has been 
added to provide that if an LEA is 
unable to obtain the participation of the 
parent in the resolution meeting after 
reasonable efforts have been made, and 
documented using the procedures in 
§ 300.322(d), the LEA may, at the 
conclusion of the 30-day resolution 
period, request that a hearing officer 
dismiss the parent’s due process 
complaint. 

(4) A new paragraph (b)(5) of 
§ 300.510 has been added to provide 
that, if the LEA fails to hold the 
resolution meeting within 15 days of 
receiving notice of a parent’s due 


process complaint or fails to participate 
in the resolution meeting, the parent 
may seek the intervention of a hearing 
officer to begin the due process hearing 
timelines. 

(5) A new § 300.510(c) (Adjustments 
to the 30-day resolution period) has 
been added that specifies exceptions to 
the 30-day resolution period (e.g., (A) 
both parties agree in writing to waive 
the resolution meeting; (B) after either 
the mediation or resolution meeting 
starts but before the end of the 30-day 
period, the parties agree in writing that 
no agreement is possible; or (C) if both 
parties agree in writing to continue the 
mediation at the end of the 30-day 
resolution period, but later, the parent 
or public agency withdraws from the 
mediation process). Subsequent 
paragraphs have been renumbered 
accordingly. 

(6) Paragraph (d)(2) of § 300.510 
(proposed paragraph(c)(2)), regarding 
the enforceability of a written settlement 
agreement in any State court of 
competent jurisdiction or in a district 
court of the United States, has been 
expanded to add the SEA, if the State 
has other mechanisms or procedures 
that permit.parties to seek enforcement 
of resolution agreements, pursuant to a 
new § 300.537. 

e Section 300.513(a) (Decision of 


- hearing officer) has been revised by (1) 


changing the paragraph title to read 


“Decision of hearing officer on the 


provision of FAPE,” and (2) clarifying 
that a hearing officer’s determination of 
whether a child received FAPE must be 
based on substantive grounds. 

e Section 300.515(a), regarding 
timelines and convenience of hearings 
and reviews, has been revised to include 
a specific reference to the adjusted time 
periods described in § 300.510(c). 

e Section 300.516(b), regarding the 
90-day time limitation from the date of 
the decision of the hearing to file a civil 
action, has been revised to provide that 
the 90-day period begins from the date 
of the decision of the hearing officer or 
the decision of the State review official. 

e Section 300.518 (Child’s status 
during proceedings) has been revised by 
adding a new paragraph (c), which 
provides that if a complaint involves an 
application for initial services under 
this part from a child who is 
transitioning from Part C of the Act to 
Part B and is.no longer eligible for Part 
C services because the child has turned 
3, the public agency is not required to 
provide the Part C services that the 
child had been receiving. If the child is 
found eligible for special education and 
related services under Part B and the 
parent consents to the initial provision 
of special education and related services 


under § 300.300(b), then the public 
agency must provide those special 
education and related services that are 
not in dispute between the parent and 
the public agency. 

e Section 300.520(b), regarding a 
special rule about the transfer of 
parental rights at the age of majority, has 
been revised to more clearly state that 


_a State must establish procedures for 


appointing the parent of a child with a 
disability, or if the parent is not 
available, another appropriate 
individual, to represent the educational 
interests of the child throughout the 
child’s eligibility under Part B of the Act 
if, under State law, a child who has 
reached the age of majority, but has not 
been determined to be incompetent, can 
be determined not to have the ability to 
provide informed consent with respect 
to the child’s educational program. 


Discipline Procedures 


e Section 300.530(d)(1)(i), regarding . 
services, has been revised to be : 
consistent with section 615(k)(1)(D)(i) of 
the Act, by adding a reference to the 
FAPE requirements in § 300.101(a). 

e Section 300.530(d)(4), regarding the 
removal of a child with a disability from 
the child’s current placement for 10 
school days in the same school year, has 
been revised to remove the reference to 
school personnel, in consultation with 
at least one of the child’s teachers, 
determining the location in which 
services will be provided. 

e Section 300.530(d)(5), regarding 
removals that constitute a change of 
placement under § 300.536, has been 
revised to remove the reference to the 
IEP Team determining the location in 
which services will be provided. 

e Anew § 300.530(e)(3), has been 
added to provide that, if the LEA, the 
parent, and members of the child’s IEP 
Team determine that the child’s 
behavior was the direct result of the 
LEA’s failure to implement the child’s 
IEP, the LEA must take immediate steps 
to remedy those deficiencies. 

e Section 300.530(h), regarding 
notification, has been changed to 
specify that, on the date on which a 
decision is made to make a removal that 
constitutes a change in the placement of 
a child with a disability because of a 
violation of a code of student conduct, 
the LEA must notify the parents of that 
decision, arid provide the parents the 
procedural safeguards notice described 
in § 300.504. 

e Section 300.532 (Appeal) has been 
revised, as follows: 

(1) Paragraph (a) of § 300.532, 
‘regarding the conditions in which the 
parent of a child with a disability or an 
LEA may request a hearing, has been 
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modified to clarify that the hearing is 
requested by filing a complaint pursuant 
to §§ 300.507 and 300.508(a) and (b). 


(2) Section 300.532(b)(3) has been 
changed to more definitively provide 
that if the LEA believes that returning 
the child to his or her original 
placement is substantially likely to 
_ result in injury to the child or others. 


(3) Section 300.532(c)(3), regarding an 
expedited due process hearing, has been 
adjusted to provide that unless the 
parents and an LEA agree in writing to 
waive a resolution meeting, or agree to 
use the mediation process described in 
§ 300.506, the resolution meeting must 
occur within seven days of receiving 
notice of the due process complaint, and 
the hearing may proceed within 15 days 
of receipt of the due process complaint 
unless the matter has been resolved to 
satisfaction of both parties. 


(4) Proposed § 300.532(c)(4), regarding 
the two-day timeframe for disclosing 
information to the opposing party prior 
to an expedited due process hearing, has 
been removed. 


Section 500.536(a)(2)(ii) (proposed 
§ 300.536(b)(2)) has been revised to 
- remove the requirement that a child’s 
behavior must have been a 
manifestation of the child’s disability 
before determining that a series of 
removals constitutes a change in 
placement under § 300.536. Paragraph 
(a)(2)(ii) has also been amended to 
reference the child’s behavior in 
“previous” incidents that resulted in the 
series of removals. 


e Anew § 300.536(b) has been added 
to clarify that the public agency (subject 
to review through the due process and 
judicial proceedings) makes the 
determination, on a case-by-case basis, 
whether a pattern of removals 
constitutes a change in placement and 
that the determination is subject to 
review through due process and judicial 
determinations. 


e Anew § 300.537 (State enforcement 
mechanisms) has been added to clarify 
that notwithstanding § 300.506(b)(7) and 
§ 300.510(c)(2), which provide for 
judicial enforcement of a written 
agreement reached as a result of a 
mediation or resolution meeting, 
nothing in this part would prevent the 
SEA from using other mechanisms to 
seek enforcement of that agreement, 
provided that use of those mechanisms 
is not mandatory and does not delay or 
deny a party the right to seek 
enforcement of the written agreement in 
a State court of competent jurisdiction 
or in a district court of the United 
States. 


Subpart F—Monitoring, Enforcement, 
Confidentiality, and Program 
Information 


Monitoring, Technical Assistance, and 
Enforcement 


e Section 300.600 (State monitoring 
and enforcement) has been revised, as 
follows: 

(1) Section 300.600(a) has been 
amended to require the State to enforce 
Part B of the Act in accordance with 
§ 300.604(a)(1) and (a)(3), (b)(2)(i) and 


.(b)(2)(v), and (c)(2). 


(2) A new paragraph (d) has been 
added, which provides that the State 
must monitor the LEAs located in the 
State, using quantifiable indicators in 
each of the following priority areas, and 
such qualitative indicators as are 
needed to adequately measure 
performance in those areas, including: 
(A) Provision of FAPE in the least 
restrictive environment; (B) State 
exercise of general supervision, 
including child find, effective 
monitoring, the use of resolution 
meetings, and a system of transition 
services as defined in § 300.43 and in 20 
U.S.C. 1437(a)(9); and (C) 
disproportionate representation of racial 
and ethnic groups in special education 
and related services, to the extent the 
representation is the result of 
inappropriate identification. 

e Anew § 300.601(b)(2), regarding 
State use df targets and reporting, has 
been added to specify that, if permitted 
by the Secretary, if a State collects data 
on an indicator through State 
monitoring or sampling, the State must 
collect data on the indicator at least 
once during the period of the State 
performance plan. 

e Anew § 300.608(b), regarding State 
enforcement, has been added to specify 
that States are not restricted from 
utilizing any other authority available to 
them to monitor and enforce the 
requirements of Part B of the Act. 


Confidentiality of Information 


e Section 300.622 (Consent) has been 
restructured and revised to more 
accurately reflect the Department's 
policy regarding when parental consent 
is required for disclosures of personally 
identifiable information, as follows: 

(1) Paragraph (a) of § 300.622 has been 
changed to provide that parental 
consent must be obtained before 
personally identifiable information is 
disclosed to parties other than officials 
of participating agencies, unless the 
information is contained in education 
records, and the disclosure is authorized 
without parental consent under the 
regulations for the Family Educational 


Rights and Privacy Act (FERPA, 34 CFR 
part 99). 

(2) A new § 300.622(b)(1) has been 
added to clarify that parental consent is 
not required before personally 
identifiable information is released to 
officials of participating agencies for 
purposes of meeting a requirement of 


Part B of the Act or these regulations. 


(3) A new § 300.622(b)(2) has been 
added to provide that parental consent 
must be obtained before personally 
identifiable information is released to 
officials of participating agencies that 
provide or pay for transition services. 

(4) A new paragraph (b)(3) has been 
added to require that, with respect to 
parentally-placed private school - 
children with disabilities, parental | 
consent must be obtained before any 
personally identifiable information is 
released between officials in the LEA 
where the private school is located and 
the LEA of the parent’s residence. 

(5) Proposed § 300.622(c), regarding 
the requirement to provide policies and 
procedures for use in the event that a 
parent refuses to consent, has been 
removed because it is covered elsewhere 
in these regulations. 


Subpart G—Authorization, Allotment, 
Use of Funds, and Authorization of 
Appropriations 


Allotments, Grants, and Use of Funds 


e Section 300.701(a)(1)(ii)(A), 
regarding the applicable requirements of 
Part B of the Act that apply to freely 
associated States, has been revised by 
removing the five listed requirements 
because those requirements did not 
include all requirements that apply to 
freely associated States. This change 
clarifies that freely associated States 
must meet the applicable requirements 
that apply to States under Part B of the 
Act. 

e Section 300.704(c)(3)(i), regarding 
the requirement to develop, annually 
review, and revise (if necessary) a State 
plan for the high cost fund, has been 
revised to add a new paragraph (F) that 
requires that if the State elects to reserve 
funds for supporting innovative and 
effective ways of cost sharing, it must 
describe in its State plan how these 
funds will be used. 

e Section 300.706 (Allocation for 
State in which by-pass is implemented 
for parentally-placed private school 
children with disabilities) has been 
removed because it is no longer 
applicable. The section has been 
redesignated as ‘‘Reserved.”’ 


Secretary of the Interior 


e Section 300.707 (Use of amounts by 
Secretary of the Interior) has been 
changed, as follows: 
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(1) The definition of Tribal governing 
body of a school has been replaced with 
the definition of tribal governing body 
from 25 U.S.C. 2021(19). 

(2) Section 300.707(c), regarding an 
additional requirement under ‘‘Use of 
amounts by Secretary of the Interior,”’ 
has been revised to clarify that, with 
respect to all other children aged 3 to 
21, inclusive, on reservations, the SEA 
of the State in which the reservation is 
located must ensure that all the 
requirements of Part B of the Act are 
met. 

e Section 300.713 (Plan for 
coordination of services) has been 
revised to require (1) in § 300.713(a), the 
Secretary of the Interior to develop and 
implement a plan for the coordination 
of services for all Indian children with 
disabilities residing on reservations 
served by elementary schools and 
secondary schools for Indian children 
operated or funded by the Secretary of 
the Interior, and (2) in § 300.713(b), the 
plan to provide for the coordination of 
services benefiting these children from 
whatever source covered by the plan, 
including SEAs, and State, local, and 
tribal juvenile and acer correctional - 
facilities. 


Analysis of Comments and Changes 
Introduction 


In response to the invitation in the 
NPRM, more than 5,500 parties 
submitted comments on the proposed 
regulations. An analysis of the 
comments and of the changes in the 
regulations since publication of the 
NPRM immediately follows this 
introduction. 

The perspectives of parents, 
individuals with disabilities, teachers, 
related services providers, State and 
local officials, members of Congress, 
and others were very important in 
helping us to identify where changes to 
the proposed regulations were 
necessary, and in formulating many of 
the changes. In light of the comments 
received, a number of significant 
changes are reflected in these final 
regulations. 

_ We discuss substantive issues under 
the subpart and section to which they 
pertain. References to subparts in this 
analysis are to those contained in the 
final regulations. The analysis generally 
does not address— 

(a) Minor changes, including 
technical changes made to the language 
published in the NPRM; 

(b) Suggested changes the Secretary is 
not legally authorized to make under 
applicable statutory authority; and - 

(c) Comments that express concerns of 
a general nature about the Department 


or other matters that are not directly 
relevant to these regulations, such as 
requests for information about 
innovative instructional methods or 
matters that are within the purview of 
State and local decision-makers. 


Subpart A—General 
Definitions Used in This Part 


Applicability of This Part to State and 
Local Agencies (§ 300.2) 


Comment: None. 

Discussion: Section § 300.2(c)(2) 
contains an incorrect reference to 
§ 300.148(b). The correct reference 
should be to § 300.148. 

Changes: We have removed the 
reference to § 300.148(b) and replaced it 
with a reference to § 300.148. 


Assistive Technology Device (§ 300.5) 


Comment: Some commenters opposed 
the exclusion of surgically implanted 
medical devices in the definition of 
assistive technology device. Another 
commenter recommended limiting the 
definition of assistive technology device 
to a device that is needed to achieve 
educational outcomes, rather than 
requiring local educational agencies 
(LEAs) to pay for any assistive 
technology device that increases, 
maintains, or improves mad functional 
need of the child. 

Discussion: The definition of assistive 
technology device in § 300.5 
incorporates the definition in section 
602(1)(B) of the Act. We do not believe 
the definition should be changed in the 
manner suggested by the commenters 
because the changes are inconsistent 
with the statutory definition. The 
definition in the Act specifically refers 
to any item, piece of equipment, or 
product system that is used to increase, 


_ Maintain, or improve the functional 


capabilities of the child and specifically 
excludes a medical device that is 
surgically implanted or the replacement 
of such device. Accordingly, we 
continue to believe it is appropriate to 
exclude surgically implanted medical 
devices from this definition. In response 
to the second comment, § 300.105(a) 
requires each public agency to ensure 
that assistive technology devices (or 
assistive technology services, or both) 
are made available to a child with a © 
disability if required as part of the 
child’s special education, related 
services, or supplementary aids and © 
services. This provision ties the 
definition to a child’s educational 
needs, which public agencies must meet 
in order to ensure that a child with a 
disability receives a free appropriate 
public education (FAPE). 

Changes: None. 


Comment: One commenter requested 
that the regulations clarify that an 
assistive technology device is not 
synonymous with an augmentative 


’ communication device. A few 


commenters recommended including 
recordings for the blind and dyslexic 
playback devices in the definition of 
assistive technology devices. Some 
commenters recommended including 
language in the regulations clarifying 
that medical devices used for breathing, 
nutrition, and other bodily functions are 
assistive technology devices. 

Discussion: The definition of assistive 
technology device does not list specific 
devices, nor would it be practical or 
possible to include an exhaustive list of 
assistive technology devices. Whether 
an augmentative communication device, 
playback devices, or other devices could 
be considered an assistive technology 
device for a child depends on whether 
the device is used to increase, maintain, 
or improve the functional capabilities of 
a child with a disability, and whether 
the child’s individualized education 
program (IEP) Team determines that the 
child needs the device in order to 
receive a free appropriate public 
education (FAPE). However, medical 
devices that are surgically implanted, 
including those used for breathing, 
nutrition, and other bodily functions, 
are excluded from the definition of an 
assistive technology device in section 
602(1)(B) of the Act. The exclusion 
applicable to a medical device that is 
surgically implanted includes both the 
implanted component of the device, as 
well as its external components. 

Changes: None. 

_ Comment: A few commenters asked 
whether the definition of assistive 
technology device includes an internet- 
based instructional program, and what 
the relationship is between internet- 
based instructional programs and 
specially-designed instruction. 

Discussion: An instructional program 
is not a device, and, therefore, would 
not meet the definition of an assistive 
technology device. Whether an internet- 
based instructional program is 
appropriate for a particular child is 
determined by the child’s IEP Team, 
which would determine whether the 
program is needed in order for the child 
to receive FAPE. 

Changes: None. 

Comment: A few commenters 
recommended including the proper 
functioning of hearing aids in the 
definition of assistive technolo 

Discussion: We believe that 
provision requiring public agencies to 
ensure that hearing aids worn in school 
are functioning properly is more 
appropriately included in new § 300.113 


device. 
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(proposed § 300.105(b)). As noted in the 
Analysis of Comments and Changes 
section discussing subpart B, we have 
added a new § 300.113 to address the 
routine checking (i.e., making sure they 
are turned on and working) of hearing 
aids and external components of 
surgically implanted devices. 

Changes: None. 


Assistive Technology Service (§ 300.6) 


Comment: One commenter requested 
clarifying “‘any service’ in the 
definition of assistive technology 
service. 

Discussion: We believe the definition 
is clear that an assistive technology 
service is any service that helps a child 
with a disability select an appropriate 
assistive technology device, obtain the 
device, or train the child to use the 
device. 

Changes: None. 

Comment: One commenter stated that 
services necessary to support the use of 
playback devices for recordings for the 
blind and dyslexic should be added to 
the definition of assistive technology 
service. 

Discussion: A service to support the 
use of recordings for the blind and 
dyslexic on playback devices could be 
considered an assistive technology 
service if it assists a child with a 
disability in the selection, acquisition, 
or use of the device. If so, and if the 
child’s IEP Team determines it is 
needed for the child to receive FAPE, 
the service would be provided. The 
definition of assistive technology service 
does not list specific services. We do not 
believe it is practical or possible to 
include an exhaustive list of assistive 
technology services, and therefore, 
decline to add the specific assistive 
technology service recommended by the 
commenter to the definition. - 

Changes: None. 

Comment: One commenter 
recommended evaluating all children 
with speech or hearing disabilities to 
determine if they can benefit from the 
Federal Communications Commission’s 
specialized telephone assistive services 
for people with disabilities. 

Discussion: Evaluations under section 
614 of the Act are for the purpose of 
determining whether a child has a 
disability and because of that disability 
needs special education and related 
services, and for determining the child’s 
special education and related services 
needs. It would be inappropriate under 
the Act to require evaluations for other 
purposes or to require an evaluation for 
telephone assistive services for all 
children with speech and hearing 
disabilities. However, if it was 
determined that learning to use 


telephone assisted services, was an 
important skill for a particular child 
(e.g., as part of a transition plan), it 
would be appropriate to conduct an 
evaluation of that particular child to 
determine if the child needed 
specialized instruction in order to use 
such services. 

Changes: None. 

Comment: One commenter requested 
that the definition of assistive 
technology service specifically exclude a 
medical device that is surgically 
implanted, the optimization of device 
functioning, maintenance of the device, 
and the replacement of the device. 

Discussion: The definition of related 
services in § 300.34(b) specifically 
excludes a medical device that is 
surgically implanted, the optimization 
of device functioning, maintenance of 
the device, or the replacement of that 
device. In addition, the definition of 
assistive technology device in § 300.5 
specifically excludes a medical device 
that is surgically implanted and the 
replacement of that device. We believe 
it is unnecessary to repeat these 
exclusions in the definition of assistive 
technology service. 

Changes: None. 


Charter School (§ 300.7) 


Comment: Several commenters 
suggested that we include in the 
regulations the definitions of terms that 
are defined in other statutes. For 
example, one commenter requested 
including the definition of charter 
school in the regulations. 

Discussion: Including the actual 
definitions of terms that are defined i in 
statutes other than the Act is 
problematic because these definitions 
may change over time (i.e., through 
changes to statutes that establish the 
definitions). In order for these 
regulations to retain their accuracy over 
time, the U.S. Department of Education 
(Department) would need to amend the 
regulations each time an included 
definition that is defined in another 
statute changes. The Department 
believes that this could result in 
significant confusion. 

However, we are including the 
current definition of charter school in 
section 5210(1) of the ESEA here for 
reference. 

The term charter school means a 
public school that: 

1. In accordance with a specific State 
statute authorizing the granting of | 
charters to schools, is exempt from 
significant State or local rules that 
inhibit the flexible operation and 
management of public schools, but not 
from any rules relating to the other 
requirements of this paragraph [the 


paragraph that sets forth the Federal 
definition]; 

2. Is created by a developer as a 
public school, or is adapted by a 
developer from an existing public 
school, and is operated under public 
supervision and direction; 

3. Operates in pursuit of a specific set 
of educational objectives determined by 
the school’s developer and agreed to by 
the authorized public chartering agency; 

4. Provides a program of elementary 
or secondary education, or both; 

5. Is nonsectarian in its programs, 
admissions policies, employment 
practices, and all other operations, and 
is not affiliated with a sectarian school 
or religious institution; 

6. Does not charge tuition; 

7. Complies with the Age 
Discrimination Act of 1975, Title VI of 
the Civil Rights Act of 1964, Title IX of 
the Education Amendments of 1972, 
Section 504 of the Rehabilitation Act of 
1973, Title II of the Americans with 
Disabilities Act of 1990, and Part B of 
the Individuals with Disabilities 
Education Act; 

8. Is a school to which parents choose 
to send their children, and that admits 
students on the basis of a lottery, if more 
students apply for admission than can 
be accommodated; 

9. Agrees to comply with the same 
Federal and State audit requirements as 
do other elementary schools and 
secondary schools in the State, unless 
such requirements are specifically 
waived for the purpose of this program 
{the Public Charter School Program]; 

10. Meets all applicable Federal, 
State, and local health and safety 
requirements; 

11. Operates in accordance with State 
law; and 

12. Has a written performance 
contract with the authorized public 
chartering agency in the State that 
includes a description of how student . 
performance will be measured in charter 
schools pursuant to State assessments 
that are required of other schools and 
pursuant to any other assessments 
mutually agreeable to the authorized 
public chartering agency and the charter 
school. ; 

Changes: None. 


Child With a Disability (§ 300.8) 
General (§ 300.8(a)) _ 
Comment: Several commenters stated 


_ that many children with fetal alcohol 


syndrome (FAS) do not receive special 
education and related services and 
recommended adding a disability 
category for children with FAS to help 
solve this problem. 

Discussion: We believe that the 
existing disability categories in section 
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602(3) of the Act and in these 
regulations are sufficient to include 
children with FAS who need special 
education and related services. Special 
education and related services are based 
on the identified needs of the child and 
not on the disability category in which 
the child is classified. We, therefore, do 
not believe that adding a separate 
disability category for children with 
FAS is necessary to ensure that children 
with FAS receive the special education 
and related services designed to meet 
their unique needs resulting from FAS. 

Changes: None. 

Comment: Some commenters 
suggested that the definition of child 
with a disability be changed to “‘student 
with a disability” and that the word 
“student,” rather than “child,” be used 
throughout the regulations because 
students over the age of 18 are not 
children. 

Discussion: Section 602(3) of the Act 
defines child with a disability, not 
student with a disability. Therefore, we 
do not believe it is appropriate to 
change the definition as requested by 
the commenters. The words “child” and 
“student” are used throughout the Act 
and we generally have used the word 
“child” or ‘“‘children,” except when 
referring to services and activities for 
older students (e.g., transition services, 
postsecondary goals). 

anges: None. 

Comment: Some commenters 
supported § 300.8(a)(2), which states 
that if a child needs only a related 
service and not special education, the 
child is not a child with a disability 
under the Act. Another commenter 
recommended a single standard for the 
provision of a related service as special 
education, rather than allowing States to 
determine whether a related service is 
special education. 

Discussion: Section 300.8(a)(2)(i) 
states that ifa child has one ofthe 
disabilities listed in § 300.8(a)(1), but 
only needs a related service, the child 
is not a child with a disability under the 
Act. However, § 300.8(a)(2)(ii) provides 
that, if a State considers a particular 
service that could be encompassed by 
the definition of related services also to 
be special education, then the child 
would be determined to be a child with 
a disability under the Act. We believe it 


is important that States have the 


flexibility to determine whether, 
consistent with the definition of the 
term special education in section 
602(29) of the Act and new § 300.39 
(proposed § 300.38), such a service 
should be regarded as special education 
and to identify a child who needs that 
service as a child with a disability. 
States are in the best position to — 


determine whether a service that is 
included in the definition of related 
services should also be considered 
special education in that State. 

Changes: None. 

Comment: None. 

Discussion: Section § 300.8(a)(2)(ii) 
contains an incorrect reference to 
§ 300.38(a)(2). The correct reference 
should be to § 300.39(a)(2). 

Changes: We have removed the 
reference to § 300.38(a)(2) and replaced 
it with a reference to § 300.39(a)(2). 


Children Aged Three Through Nine 
Experiencing Developmental Delays 


(§ 300.8(b)) 


Comment: Several commenters 
expressed support for allowing LEAs to 
select a subset of the age range from 
three through nine for their definition of 
developmental delay. A few 
commenters recommended clarifying 
that States, not the LEAs, define the age 
range of children eligible under this 
category of developmental delay. 

Discussion: Section 300.8(b) states 
that the use of the developmental delay 
category for a child with a disability 
aged three through nine, or any subset 
of that age range, must be made in 
accordance with § 300.111(b). Section 
300.111(b) gives States the option of 
adopting a definition of developmental 
delay, but does not require an LEA to 
adopt and use the term. However, if an 
LEA uses the category of developmental 
delay, the LEA must conform to both the 
State’s definition of the term and the age 
range that has been adopted by the. 
State. If a State does not adopt the 
category of developmental delay, an 
LEA may not use that category as the 
basis for establishing a child’s eligibility 
for special education and related 
services. 

_ Based on the comments, it appears 
that § 300.8(b) has been misinterpreted 
as stating that LEAs are allowed to 
establish the age range for defining 
developmental delay independent of the 
State. We believe it is important to 
avoid such confusion and, therefore, 
will modify § 300.8(b) to clarify the 
provision. 

Changes: For clarity, we have 
removed the phrase, ‘‘at the discretion 
of the State and LEA in accordance with 
§ 300.111(b)” and replaced it with 
“subject to the conditions in 
§ 300.111(b).” 


Deafness (§ 300.8(c)(3)) 


Comment: One commenter stated that 
children who are hard of hearing are 
often denied special education and 
- related services because the definition 
of deafness includes the phrase, 
“adversely affects a child’s educational 


performance,” which school district 
personnel interpret to mean that the 
child must be failing in school to 
receive special education and related 
services. 

Discussion: As noted in the Analysis 
of Comments and Changes section 
discussing subpart B, we have clarified 
in § 300.101(c) that a child does not 
have to fail or be retained ina course 
or grade in order to be considered for 
special education and related services. 
However, in order to be a child with a 
disability under the Act, a child must 
have one or more of the impairments 
identified in section 602(3) of the Act 
and need special education and related 
services because of that impairment. 
Given the change in § 300.101(c), we do 
not believe clarification in § 300.8(c)(3) 
is necessary. 

Changes: None. 


Emotional Disturbance (§ 300.8(c)(4)) 


Comment: Numerous commenters 
requested defining or eliminating the 
term ‘socially maladjusted” in the 
definition of emotional disturbance 
stating that there is no accepted 
definition of the term, and no valid or 
reliable instruments or methods to 
identify children who are, or are not, 
“socially maladjusted.” Some 
commenters stated that children who 
need special education and related 
services have been denied these 
services, or have been inappropriately 
identified under other disability 
categories and received inappropriate 
services because the definition of 
emotional disturbance excludes 
children who are socially maladjusted. 
One commenter stated that using the 
term ‘“‘socially maladjusted” contributes 
to the negative image of children with 
mental illness and does a disservice to 
children with mental illness and those 
who seek to understand mental illness. 

One commenter stated that emotional 
disturbance is one of the most misused 
and misunderstood disability categories 
and is often improperly used to protect 


- dangerous and aggressive children who 


violate the rights of others. The 
commenter stated that the definition of 
emotional disturbance is vague and 
offers few objective criteria to 
differentiate an emotional disability 
from ordinary development, and 
requires the exclusion of conditions in 
which the child has the ability to 
control his or her behavior, but chooses 
to violate social norms. 

One commenter recommended adding 
autism to the list of factors in 
§ 300.8(c)(4)(i)(A) that must be ruled out 
before making an eligibility 
determination based on emotional 
disturbance. The commenter stated that 
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many children with autism are 
inappropriately placed in alternative 
educational programs designed for 
children with serious emotional and 
behavioral problems. 

Discussion: Historically, it has been 
very difficult for the field to come to 
consensus on the definition of 
emotional disturbance, which has 
remained unchanged since 1977. On 
February 10, 1993, the Department 
published a ‘‘Notice of Inquiry” in the 
Federal Register (58 FR 7938) soliciting 
comments on the existing definition of 
serious emotional disturbance. The 
comments received in response to the 
notice of inquiry expressed a wide range 
of opinions and no consensus on the 
definition was reached. Given the lack 
of consensus and the fact that Congress 
did not make any changes that required 
changing the definition, the Department 
recommended that the definition of 
emotional disturbance remain 
unchanged. We reviewed the Act and 
the comments received in response to 
the NPRM and have come to the same 
conclusion. Therefore, we decline to 
make any changes to the definition of 
emotional disturbance. 

Changes: None. 

Comment: One commenter suggested 
that the regulations include a process to 
identify children who are at risk for 
having an emotional disturbance. 

Discussion: We decline to include a 
process to identify children who are at 
risk for having an emotional 
disturbance. A child who is at risk for 
having any disability under the Act is 
not considered a child with a disability 
under § 300.8 and section 602(3) of the 
Act and, therefore, is not eligible for 
services under the Act. 

Changes: None. 


Mental Retardation (§ 300.8(c)(6)) 


Comment: One commenter suggested 
using the term ‘‘intellectual disability” 
in place of “‘mental retardation’’ because 
“intellectual disability” is a more 
acceptable term. The commenter also 
stated that the definition of mental 
retardation is outdated, and should, 
instead, address a child’s functional 
limitations in specific life areas. 

Discussion: Section 602(3)(A) of the 
Act refers to a ‘‘child with mental 
retardation,” not a ‘‘child with 
intellectual disabilities,” and we do not 
see a compelling reason to change the 
term. However, States are free to use a 
different term to refer to a child with 
mental retardation, as long as all 
children who would be eligible for 
special education and related services 
under the Federal definition of mental 
retardation receive FAPE. 


We do not believe the definition of 
mental retardation needs to be changed 
because it is defined broadly enough in 
§ 300.8(c)(6) to include a child’s 
functional limitations in specific life 
areas, as requested by the commenter. 
There is nothing in the Act or these 
regulations that would prevent a State 
from including ‘‘functional limitations 
in specific life areas” in a State’s 
definition of mental retardation, as long 
as the State’s definition is consistent 
with these regulations. 

Changes: None. 


Multiple Disabilities (§ 300.8(c)(7)) 


Comment: One commenter asked why 
the category of multiple disabilities is 
included in the regulations when it is 
not in the Act. 

Discussion: The definition of multiple 
disabilities has been in the regulations 
since 1977 and does not expand 
eligibility beyond what is provided for 
in the Act. The definition helps ensure 
that children with more than one 
disability are not counted more than 
once for the annual report of children 
served because States do not have to 
decide among two or more disability — 
categories in which to count a child 


‘with multiple disabilities. 


Changes: None. 


Orthopedic Impairment (§ 300.8(c)(8)) 


Comment: One commenter requested 
that the examples of congenital 
anomalies in the definition of 
orthopedic impairment in current 
§ 300.7(c)(8) be retained. 

Discussion: The examples of 
congenital anomalies in current 
§ 300.7(c)(8) are outdated and 
unnecessary to understand the meaning 
of orthopedic impairment. We, 
therefore, decline to include the 
examples in § 300.8(c)(8). 

Changes: None. 


Other Health Impairment (§ 300.8(c)(9)) 


Comment: We received a significant 
number of comments requesting that we 
include other examples of specific acute 
or chronic health conditions in the 
definition of other health impairment. A 
few commenters recommended 
including children with dysphagia 
because these children have a 
swallowing and feeding disorder that 
affects a child’s vitality and alertness 
due to limitations in nutritional intake. 
Other commenters recommended 
including FAS, bipolar disorders, and 
organic neurological disorders. 
Numerous commenters requested 
including Tourette syndrome disorders 
in the definition of other health 
impairment because children with 
Tourette syndrome are frequently 


misclassified as emotionally disturbed. 


A number of commenters stated that 
Tourette syndrome is a neurological 
disorder and not an emotional disorder, 
yet children with Tourette syndrome 
continue to be viewed as having a 
behavioral or conduct disorder and, 
therefore, do not receive appropriate 
special education and related services. 

Discussion: The list of acute or 
chronic health conditions in the 
definition of other health impairment is 
not exhaustive, but rather provides - 
examples of problems that children 
have that could make them eligible for 
special education and related services 
under the category of other health 
impairment. We decline to include 
dysphagia, FAS, bipolar disorders, and 
other organic neurological disorders in 
the definition of other health 


- impairment because these conditions 


are commonly understood to be health 
impairments. However, we do believe 
that Tourette syndrome is commonly 
misunderstood to be a behavioral or 
emotional condition, rather than a 
neurological condition. Therefore, 
including Tourette syndrome in the 
definition of other health impairment 
may help correct the misperception of 
Tourette syndrome as a behavioral or 
conduct disorder and prevent the 
misdiagnosis of their needs. 

Changes: We have added Tourette 
syndrome as an example of an acute or 
chronic health problem in 
§ 300.8(c)(9)(i). 

Comment: A few commenters 
expressed concern about determining a 
child’s eligibility for special education 
services under the category of other 
health impairment based on conditions 
that are not medically determined 
health problems, such as ‘“‘central 
auditory processing disorders” or 
“sensory integration disorders.” One 
commenter recommended that the 
regulations clarify that “‘chronic or acute 
health problems” refer to health 
problems that are universally 
recognized by the medical profession. 

Discussion: We cannot make the 
change requested by the commenters. 
The determination of whether a child is 
eligible to receive special education and 
related services is made by a team of 
qualified professionals and the parent of 
the child, consistent with 


~ §300.306(a)(1) and section 614(b)(4) of 


the Act. The team of qualified 
professionals and the parent of the child 
must base their decision on careful 
consideration of information from a 
variety of sources, consistent with 

§ 300.306(c). There is nothing in the Act 
that requires the team of qualified 
professionals and the parent to consider 
only health problems that are 
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universally recognized by the medical 
profession, as requested by the 
commenters. Likewise, there is nothing 
in the Act that would prevent a State 
from requiring a medical evaluation for 
eligibility under other health 
impairment, provided the medical 


_ evaluation is conducted at no cost to the 
parent. 


Changes: None. 

Comment: One commenter stated that 
the category of other health impairment 
is one of the most rapidly expanding 
eligibility categories because the 
definition is vague, confusing, and 
redundant. The commenter noted that 
the definition of other health 
impairment includes terms such as 
“alertness” and “‘vitality,’”’ which are 
difficult to measure objectively. 

Discussion: We believe that the 
definition of other health impairment is 
generally understood and that the group 
of qualified professionals and the parent 
responsible for determining whether a 
child is a child with a disability are able 
to use the criteria in the definition and 
appropriately identify children who 
need special education and related 
services. Therefore, we decline to 
change the definition. 

Changes: None. 


Specific Learning Disability 


(§ 300.8(c)(10)) 


Comment: One commenter 
recommended changing the definition 
of specific learning disability to refer to 
a child’s response to scientific, research- 
based intervention as part of the 
procedures for evaluating children with 
disabilities, consistent with 
§ 300.307(a). A few commenters 
recommended aligning the definition of 
specific learning disability with the 
requirements for determining eligibility 
in § 300.309. . 

One commenter recommended using 
the word “‘disability,”’ instead of 
“disorder,” and referring to specific 
learning disabilities as a “disability in 
one or more of the basic psychological 
processes.”’ A few commenters stated 
that the terms “developmental aphasia’”’ 
and ‘“‘minimal brain dysfunction” are 
antiquated and should be removed from 
the definition. A few commenters 
questioned using “imperfect ability” in 
the definition because it implies that a 
child with minor problems in listening, 
thinking, speaking, reading, writing, 
spelling, or calculating math could be 
determined to have a specific learning 
disability. 

Discussion: The definition of specific 


learning disability is consistent with the 


procedures for evaluating and 
determining the eligibility of children 
suspected of having a specific learning 


disability in §§ 300.307 through 
300.311. We do not believe it is 
necessary to repeat these procedures in 
the definition of specific learning 
disability. 

Section 602(30) of the Act refers to a 


‘disorder’ in one or more of the basic 


psychological processes and not to a 
“disability” in one or more of the basic 
psychological processes. We believe it 
would be inconsistent with the Act to 
change “disorder” to “disability,” as 
recommended by one commenter. We 
do not believe that the terms 
“developmental aphasia” and “minimal 
brain dysfunction” should be removed 
from the definition. Although the terms 
may not be as commonly used as 
“specific learning disability,” the terms 
continue to be used and we see no harm 
in retaining them in the definition. We 
do not agree that the phrase ‘imperfect 
ability” implies that a child has a minor 
problem and, therefore, decline to 
change this phrase in the definition of 
specific learning disability. 

Changes: None. 

Comment: We received several 
requests to revise the definition of 
specific learning disability to include 
specific disabilities or disorders that are 
often associated with specific learning 
disabilities, including Aspergers 
syndrome, FAS, auditory processing 
disorders, and nonverbal learning 
disabilities. 

Discussion: Children with many types 
of disabilities or disorders may also 
have a specific learning disability. It is 
not practical or feasible to include all 
the different disabilities that are often 
associated with a specific learning 
disability. Therefore, we decline to add 
these specific disorders or disabilities to 
the definition of specific learning 
disability. 

Changes: None. 

Comment: A few commenters 
suggested clarifying the word “cultural” 
in § 300.8(c)(10)(ii) to clarify that 
cultural disadvantage or language 
cannot be the basis for determining that 
a child has a disability. 

Discussion: We believe the term 
“cultural” is generally understood and 
do not see a need for further 
clarification. We also do not believe that 
it is necessary to clarify that language 
cannot be the basis for determining 
whether a child has a specific learning 
disability. Section 300.306(b)(1)(iii), 
consistent with section 614(b)(5)(C) of 
the Act, clearly states that limited 
English proficiency cannot be the basis 
for determining a child to be a child 
with a disability under any of the 
disability categories in § 300.8. 

Changes: None. 


Consent (§ 300.9) 


Comment: Numerous commenters 
noted that the regulations include the 
terms “consent,” “informed consent,” 
“agree,” and “agree in writing” and 
asked whether all the terms have the 
same meaning. 

Discussion: These terms are used 
throughout the regulations and are 
consistent with their use in the Act. The 
definition of consent requires a parent 
to be fully informed of all information 
relevant to the activity for which 
consent is sought. The definition also 
requires a parent to agree in writing to 
an activity for which consent is sought. 
Therefore, whenever consent is used in 
these regulations, it means that the 
consent is both informed and in writing. 

The meaning of the terms “‘agree”’ or 
“agreement” is not the same as consent. 
“Agree” or “agreement” refers to an 
understanding between the parent and 
the public agency about a particular 
question or issue, which may be in 
writing, depending on the context. 

Changes: None. 

Comment: A few commenters 
recommended adding a requirement to 
the definition of consent that a parent be 
fully informed of the reasons why a 
public agency selected one activity over 
another. 

Discussion: We do not believe it is 
necessary to include the additional 
requirement recommended by the 
commenter. The definition of consent 
already requires that the parent be fully 
informed of all the information relevant 
to the activity for which consent is 
sought. 

Changes: None. 

Comment: A few commenters 
requested that the Department address 
situations in which a child is receiving 
special education services and the 
child’s parent wants to discontinue 
services because they believe the child 
no longer needs special education 
services. A few commenters stated that 
public agencies should not be allowed 
to use the procedural safeguards to 
continue to provide special education 
and related services to a child whose 
parent withdraws consent for the 
continued provision of special 
education and related services. 

Discussion: The Department intends 
to propose regulations to permit parents 
who previously consented to the 
initiation of special education services, 
to withdraw their consent for their child 
to receive, or continue to receive, 
special education services. Because this 
is a change from the Department’s 
longstanding policies and was not 
proposed in the NPRM; we will provide 
the public the opportunity to comment 
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on this proposed change in a separate 
notice of proposed rulemaking. 
Changes: None. 


Core Academic Subjects (§ 300.10) 


Comment: A few commenters 
suggested adding the definition of core 
academic subjects from the ESEA to the 
regulations and including any 
additional subjects that are considered 
core academic subjects for children in 
the State in which the child resides. 

Discussion: The definition of core 
academic subjects in § 300.10, 
consistent with section 602(4) of the 
Act, is the same as the definition in 
section 9101 of the ESEA. We believe it 
is unnecessary to change the definition 
to include additional subjects that 
particular States consider to be core 
academic subjects. However, there is 
nothing in the Act or these regulations 
that would prevent a State from 
including additional subjects in its 
definition of “core academic subjects.” 

Changes: None. 

Comment: A few commenters 
requested clarifying the definition of 
core academic subjects for a secondary 
school student when the student is 
- functioning significantly below the 
secondary level. 

Discussion: The definition of core 
academic subjects does not vary for 
secondary students who are functioning 
significantly below grade level. The Act 
focuses on high academic standards and 
clear performance goals for children 
with disabilities that are consistent with 
the standards and expectations for all 
children. As required in § 300.320(a), 
each child’s IEP must include annual 
goals to enable the child to be involved 
in and make progress in the general | 
education curriculum, and a statement 
of the special education and related 
services and supplementary aids and 
services to enable the child to-be 
involved and make progress in the 
general education curriculum. It would, 
therefore, be inconsistent and contrary 
to the purposes of the Act for the 
definition of core academic subjects to 
be different for students who are 
functioning below grade level. 

Changes: None. 

Comment: One commenter asked that 
the core content area of “science” apply 
to social sciences, as well as natural 
sciences. 

Discussion: We cannot change the 
regulations in the manner recommended 
by the commenter because the ESEA 
does not identify ‘‘social sciences” as a . 
core academic subject. Neither does it 
identify ‘social studies” as a core 
academic subject. Instead, it identifies 
specific core academic areas: History, 
geography, economics, and civics and 


government. The Department’s 
nonregulatory guidance on ‘“‘Highly 
Qualified Teachers, Improving Teacher 
Quality State Grants” (August 3, 2005) 
explains that if a State issues a 
composite social studies license, the 
State must determine in which of the 
four areas (history, geography, 
economics, and civics and government), 
if any, a teacher is qualified. (see 
question A—20 in the Department’s 
nonregulatory guidance available at 
http://www.ed.gov/programs/ 
teacherqual/legislation.html#guidance). 
Changes: None. 


Day; Business Day; School Day 
(§ 300.11) 


Comment: A few commenters stated 
that a partial day should be considered 
a school day only if there is a safety 
reason for a shortened day, such as a 
two hour delay due to snow, and that 
regularly scheduled half days should 
not be considered a school day for 
funding purposes. One commenter 
stated that many schools count the time 
on the bus, recess, lunch period, and 
passing periods as part of a school day 
for children with disabilities, and 
recommended that the regulations 
clarify that non-instructional time does 
not count against a child’s instructional 
day unless such times are counted 
against the instructional day of all 
children. One commenter recommended 
the definition of school day include 
days on which extended school year 
(ESY) services are provided to children 
with disabilities. 

Discussion: The length of the school 
day and the number of school days do 
not affect the formula used to allocate 
Part B funds to States. School day, as 
defined in § 300.11(c)(1), is any day or 
partial day that children are in 
attendance at school for instructional 
purposes. If children attend school for 
only part of a school day and are 
released early (e.g., on the last day 
before summer vacation), that day 
would be considered to be a school day. 

Section 300.11(c)(2) already defines 
school day as having the same meaning 
for all children, including children with 
and without disabilities. Therefore, it is 
unnecessary for the regulations to 
clarify that non-instructional time (e.g., 
recess, lunch) is not counted as 
instructional time for a child with a 
disability unless such times are counted 
as instructional time for all children. 
Consistent with this requirement, days 
on which ESY services are provided 
cannot be counted as a school day 
because ESY services are provided only 
to children with disabilities. 

Changes: None. 


Educational Service Agency (§ 300.12) 


Comment: One commenter questioned 
the accuracy of the citation, 20 U.S.C. 
1401(5), as the basis for including 
“intermediate educational unit” in the 
definition of educational service agency. 

Discussion: The definition of 
educational service agency is based on 
the provisions in section 602(5) of the 
Act. The definition was added by the 
Amendments to the Individuals with 
Disabilities Education Act in 1997, Pub. 
L. 105-17, to.replace the definition of 
‘intermediate educational unit” (IEU) in 
section 602(23) of the Act, as in effect 


prior to June 4, 1997. Educational 


service agency does not exclude entities 
that were considered IEUs under prior 
law. To avoid any confusion about the 
use of this term, the definition clarifies 
that educational service agency includes 
entities that meet the definition of IEU 
in section 602(23) of the Act as in effect 
prior to June 4, 1997. We believe the 
citation for IEU is consistent with the 
Act. 

Changes: None. 

Comment: One commenter requested 
that the regulations clarify that the 
reference to the definition of 
educational service agency in the 
definition of local educational agency or 
LEA in § 300.28 means that educational 
service agencies (ESAs) and Bureau of 
Indian Affairs (BIA) schools have full 
responsibility and rights as LEAs under 
all provisions of the Act, including 
§ 300.226 (early intervening services). 

- Discussion: With respect to ESAs, we 
believe that the provisions in § 300.12 
and § 300.28 clarify that ESAs have full 
responsibility and rights as LEAs, 
including the provisions in § 300.226 
related to early intervening services. 
However, the commenter’s request 
regarding BIA schools is inconsistent 
with the Act. The definition of local 
educational agency in § 300.28 and 
section 602(19) of the Act, including the 
provision on BIA funded schools in 
section 602(19)(C) of the Act and in 
§ 300.28(c), states that the term ‘““LEA”’ 
includes an elementary school or 
secondary school funded by the BIA, 
“but only to the extent that the 
inclusion makes the school eligible for 
programs for which specific eligibility is 
not provided to the school in another 
provision of law and the school does not 
have a student population that is 
smaller than the student population of 
the LEA receiving assistance under the 
Act with the smallest student 
population.” Therefore, BIA schools do 
not have full responsibility and rights as 
LEAs under all provisions of the Act. 
Changes: None. 
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Excess Costs (§ 300.16) 


Comment: One commenter stated that 
an example on calculating excess costs 
would be a helpful addition to the 
regulations. 

Discussion: We agree with the 
commenter and will include an example 
of calculating excess costs in Appendix 
A to Part 300—Excess Costs 
Calculation. In developing the example, 
we noted that while the requirements in 
§ 300.202 exclude debt service and 
capital outlay in the calculation of 
excess costs, the definition of excess 
costs in § 300.16 does not mention this 
exclusion. We believe it is important to 
include this exclusion in the definition 
of excess costs and will add language in 
§ 300.16 to make this clear and 
consistent with the requirements in 
§ 300.202. 

Changes: We have revised § 300. 16(b) 


-to clarify that the calculation of excess 


costs may not include capital outlay or 
debt service. We have also added 
Appendix A to Part 300—Excess Costs 
Calculation that provides an example 
and an explanation of how to calculate 
excess costs under the Act. A reference 
to Appendix A has been added in 

§ 300.16(b). 


Free Appropriate Public Education or 
FAPE (§ 300.17) 


Comment: One commenter stated that 
the requirements in §§ 300.103 through 
300.112 (Other FAPE Requirements) 
should be included in the definition of 
FAPE. 

‘Discussion: The other FAPE 
requirements in §§ 300.103 through 
300.112 are included in subpart B of © 
these regulations, rather than in the 
definition of FAPE in subpart A, to be 
consistent with the order and structure 
of section 612 of the Act, which 


~ includes all the statutory requirements 


related to State eligibility. The order and 
structure of these regulations follow the 
general order and structure of the 
provisions in the Act in order to be 
helpful to parents, State and LEA 
personnel, and the public both in 
reading the regulations, and in finding 
the direct link between a given statutory 
requirement and the regulation related 
to that requirement. 

Changes: None. 

Comment: Some commenters stated 
that the definition of FAPE should 
include special education services that 
are provided in conformity with a 
child’s IEP in the least restrictive 
environment (LRE), consistent with the 
standards of the State educational 
agency (SEA). 

Discussion: The definition of FAPE in 
§ 300.17 accurately reflects the specific 


language in section 602(9) of the Act. 
We believe it is unnecessary to change 


the definition of FAPE in the manner — 


recommended by the commenters 
because providing services in 
conformity with a child’s IEP in the LRE 
is implicit in the definition of FAPE. 
Consistent with § 300.17(b), FAPE 
means that special education and 
related services must meet the standards 
of the SEA and the requirements in Part 
B of the Act, which include the LRE 
requirements in §§ 300.114 through 
300.118. Additionally, § 300.17(d) 
provides that FAPE means that special 
education and related services are 
provided in conformity with an IEP that 
meets the requirements in section 
614(d) of the Act. Consistent with 
section 614(d)(1)(i)(V) of the Act, the 
IEP must include a statement of the 
extent, if any, to which the child will 
not participate with nondisabled 
children in the regular education class. 

Changes: None. . 

Comment: One commenter 
recommended removing ‘‘including the 
requirements of this part’ in § 300.17(b) 
because this phrase is not included in 
the Act, and makes every provision in 
Part B of the Act a component of FAPE. 

Discussion: Section 300.17 is the same 
as current § 300.13, which has been in 
the regulations since 1977. We do not 
believe that § 300.17 makes every 
provision of this part applicable to 
FAPE. 

Changes: None. 


_ Highly Qualified Special Education 


Teachers (§ 300.18) 


Comment: One commenter requested 
including the definition of “highly 
qualified teacher,” as defined in the 
ESEA, in the regulations. 

Discussion: The ESEA defines “highly 
qualified” with regard to any public 
elementary or secondary school teacher. 
For the reasons set forth earlier in this 
notice, we are not adding definitions 
from other statutes to these regulations. 
However, we will include the current 
definition here for reference. 

The term “highly qualified” — 

_ (A) When used with respect to any 
public elementary school or secondary 
school teacher teaching in a State, 
means that— 

(i) The teacher has obtained full State 
certification as a teacher (including - 
certification obtained through 
alternative routes to certification) or 
passed the State teacher licensing 
examination, and holds a license to 
teach in such State, except that when 
used with respect to any teacher 
teaching in a public charter school, the 
term means that the teacher meets the 


requirements set forth in the State's 
public charter school law; and 

(ii) The teacher has not had 
certification or licensure requirements * 
waived on an emergency, temporary, or 
provisional basis; 

(B) When used with respect to— 

(i) An elementary school teacher who 
is new to the profession, means that the 
teacher— 

(I) Holds at least a bachelor’s degree; 
and 

(II) Has demonstrated, by passing a 
rigorous State test, subject knowledge 
and teaching skills in reading, writing, 
mathematics, and other areas of the 
basic elementary school curriculum 
(which may consist of passing a State- 
required certification or licensing test or 
tests in reading, writing, mathematics, 
and other areas of the basic elementary 
school curriculum); or 

(ii) A middle or secondary school 
teacher who is new to the profession, 
means that the teacher holds at least a 
bachelor’s degree and has demonstrated 
a high level of competency in each of 
the academic subjects in which the 
teacher teaches by— 

(I) Passing a rigorous State academic 
subject test in each of the academic 
subjects in which the teacher teaches 
(which may consist of a passing level of 
performance on a State-required 
certification or licensing test or tests in 
each of the academic subjects in which 
the teacher teaches); or 

(II) Successful completion, in each of 
the academic subjects in which the 
teacher teaches, of an academic major, 
a graduate degree, coursework 
equivalent to an undergraduate 
academic major, or advanced 
certification or credentialing; and 

(C) When used with respect to an 
elementary, middle, or secondary school 
teacher who is not new to the 
profession, means that the teacher holds 
at least a bachelor’s degree and— 

(i) Has met the applicable standard in 
clause (i) or (ii) of subparagraph (B), 
which includes an option for a test; or 

(ii) Demonstrates competence in all 
the academic subjects in which the 
teacher teaches based on a high 
objective uniform State standard of 
evaluation that— 

(1) Is set by the State for both grade 
appropriate academic subject matter 
knowledge and teaching skills; 

(II) Is wiosed with challenging State 
academic content and student academic 
achievement standards and developed 
in consultation with core content 
specialists, teachers, principals, and 
school administrators; 

(III) Provides objective, coherent 
information about the teacher’s 
attainment of core content knowledge in 
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the academic subjects in which a 
teacher teaches; 

(IV) Is applied uniformly to all 
teachers in the same academic subject 
and the same grade level throughout the 
State; 

(V) Takes into consideration, but not 
be based primarily on, the time the 
teacher has been teaching in the 
academic subject; 

(VI) Is made available to the public 
upon request; and 

(VII) May involve multiple, objective 
measures of teacher competency. 

Changes: None. 

Comment: A few commenters 
recommended defining the term 
“special education teacher.” Other 
commenters recommended that States 
define highly qualified special 
education teachers and providers. One 
commenter stated that the regulations 
should define the role of the special 
education teacher as supplementing and 
supporting the regular education teacher 
who is responsible for teaching course 
content. 

One commenter requested that the 
regulations clarify that a special 
education teacher who is certified as a 
regular education teacher with an 
endorsement in special education meets 
the requirements for a highly qualified 
special education teacher. Another 
commenter recommended changing the 
definition of a highly qualified special 
education teacher so that States cannot 

_ provide a single certification for all 
areas of special education. One 
commenter requested clarification - 
regarding the highly qualified special 
education teacher standards for special 
education teachers with single State 
endorsements in the area of special 
education. A few commenters 
recommended clarifying that when a 
State determines that a teacher is fully 
certified in special education, this 
means that the teacher is knowledgeable 
and skilled in the special education area 
in which certification is received. One 
commenter recommended that teacher 
qualifications and standards be 
consistent from State to State. 

Discussion: Section 300.18(b), 
consistent with section 602(10)(B) of the 
Act, provides that a highly qualified 
special education teacher must have full 
State special education certification 
(including certification obtained 
through alternative routes to 
certification) or have passed the State 
special education teacher licensing 
examination and hold a license to teach 
in the State; have not had special 
education certification or licensure 
requirements waived on an emergency, 
temporary, or provisional basis; and 
hold at least a bachelor’s degree. Except 


to the extent addressed in § 300.18(c) 
and (d), special education teachers who 
teach core academic subjects must, in 
addition to meeting these requirements, 
demonstrate subject-matter competency 
in each of the core academic subjects in 
which the teacher teaches. 

States are responsible for establishing 
certification and licensing standards for 
special education teachers. Each State 
uses its own standards and procedures 
to determine whether teachers who 
teach within that State meet its * - 
certification and licensing requirements. 
Teacher qualifications and standards are 
consistent from State to State to the 
extent that States work together to 
establish consistent criteria and 
reciprocity agreements. It is not the role 
of the Federal government to regulate 
teacher certification and licensure. 

Changes: None. 

Comment: One commenter stated that 
LEAs must train special education 
teachers because most special education 
teachers are not highly qualified upon 
graduation from a college program. A 
few commenters recommended that the 
regulations encourage SEAs to require 
coursework for both special education 


‘and general education teachers in the 


areas of behavior management and 
classroom management. One commenter 
recommended that the requirements for 
special education teachers include 
competencies in reading instruction and 
in properly modifying and 
accommodating instruction. Another 
commenter supported training in 
special education and related services 
for general education teachers. One 
commenter expressed support for 
collaboration between special education 
and regular education teachers. Some 
commenters recommended requiring a 
highly qualified general education 
teacher teaching in a self-contained 
special education classroom to work in 
close collaboration with the special 
education teacher assigned to those 
children. Another commenter stated 
that the definition of a highly qualified 
special education teacher will be 
meaningless if the training for teachers 
is not consistent across States. 
Discussion: Personnel training needs 
vary across States and it would be 
inappropriate for the regulations to 
require training on specific topics. 
Consistent with § 300.156 and section 
612(a)(14) of the Act, each State is 
responsible for ensuring that teachers, 
related services personnel, 
paraprofessionals, and other personnel 
serving children with disabilities under 
Part B of the Act are appropriately and 
adequately prepared and trained and 
have the content knowledge and skills 


required to serve children with 
disabilities. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
include standards for highly qualified 
special education paraprofessionals, 
similar to the requirements under the 
ESEA. 

Discussion: Section § 300.156(b) 
specifically requires the qualifications 
for paraprofessionals to be consistent 
with any State-approved or State- 
recognized certification, licensing, 
registration, or other comparable 
requirements that apply to the 
professional discipline in which those 
personnel are providing special 
education or related services. 

In addition, the ESEA requires that 
paraprofessionals, including special 
education paraprofessionals who assist 
in instruction in title I-funded programs, 
have at least an associate’s degree, have 
completed at least two years of college, 
or meet a rigorous standard of quality 
and demonstrate, through a formal State 
or local assessment, knowledge of, and 
the ability to assist in instruction in 
reading, writing, and mathematics, 
reading readiness, writing readiness, or 
mathematics readiness, as appropriate. 
Paraprofessionals in title I schools do 
not need to meet these requirements if 
their role does not involve instructional 
support, such as special education 
paraprofessionals who solely provide © 
personal care services. For more 
information on the ESEA requirements 
for paraprofessionals, see 34 CFR 200.58 
and section 1119 of the ESEA, and the 
Department’s nonregulatory guidance, 
Title I Paraprofessionals (March 1, 
2004), which can be found on the 
Department’s Web site at: http:// 
www.ed.gov/policy/elsec/guid/ 
paraguidance.pdf. 

We believe acs requirements are 
sufficient to ensure that children with 
disabilities receive services from 
paraprofessionals who are appropriately 
and adequately trained. Therefore, we 
decline to include additional standards 
for 

Changes: None. 

Comment: Numerous commenters 
requested clarification as to whether 
early childhood and preschool special 
education teachers must meet the highly 
qualified special education teacher 
standards. Several commenters stated 
that requiring early childhood and 
preschool special education teachers to 
meet the highly qualified special 
education teacher standards would 


~ exceed statutory authority and 


exacerbate the shortage of special 
education teachers. A few commenters 
supported allowing States to decide 


il 
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whether the highly qualified special 
education teacher requirements apply to 
preschool teachers. 

Discussion: The highly qualified 
special education teacher requirements 
apply to all public elementary school 
and secondary school special education 
teachers, including early childhood or 
preschool teachers if a State includes 
the early childhood or preschool 
programs as part of its elementary — 
school and secondary school system. If 
the early childhood or preschool 
program is not a part of a State’s public 
elementary school and secondary school 
system, the highly qualified special 
education teacher requirements do not 
apply. 

Changes: None. 

Comment: One commenter requested 
clarification regarding the scope of the 
highly qualified special education 
teacher requirements for instructors 
who teach core academie subjects in 
specialized schools, such as schools for 
the blind, and recommended that there 
be different qualifications for instructors 
who provide orientation and mobility 
instruction or travel training for 
children who are blind or visually 
impaired. 

One commenter ET adding 
travel instructors to the list of special 
educators who need to be highly 
qualified. Some commenters 
recommended adding language to 


- include certified and licensed special 


education teachers of children with low 
incidence disabilities as highly qualified 
special education teachers. A few 
commenters requested that the 
requirements for teachers who teach 
children with visual impairments 
include competencies in teaching 
Braille, using assistive technology 
devices, and conducting assessments, — 
rather than competencies in core subject 
areas. Some commenters requested more 
flexibility in setting the standards for 
teachers of children with visual 
impairments and teachers of children 
with other low incidence disabilities. 
One commenter requested clarification 
regarding the requirements for teachers 
of children with low incidence 
disabilities. 

_ Discussion: Consistent with § 300.156 
and section 612(a)(14) of the Act, itis 
the responsibility of each State to ensure 


_ that teachers and other personnel 


serving children with disabilities under 
Part B of the Act are appropriately and 
adequately prepared and trained and 
have the content knowledge and skills 
to serve children with disabilities, 
including teachers of children with 
visual impairments and teachers of 
children with other low incidence 
disabilities. 


The highly qualified special 
education teacher requirements apply to 
all public school special education 
teachers. There are no separate or 
special provisions for special education 
teachers who teach in specialized 
schools, for teachers of children who are 
blind and visually impaired, or for 
teachers of children with other low 
incidence disabilities and we do not 
believe there should be because these 
children should receive the same high 
quality instruction from teachers who 
meet the same high standards as all 
other teachers and who have the subject 
matter knowledge and teaching skills 
necessary to assist these children to 


achieve to high academic standards. 


Changes: None. 

Comment: One commenter requested 
clarification on how the highly qualified 
special education teacher requirements 
impact teachers who teach children of 
different ages. A few commenters 
recommended adding a provision for 
special education teachers who teach at 
multiple age levels, similar to the 
special education teacher who teaches 
multiple subjects. 

Discussion: The Act does not include 
any special requirements for special 
education teachers who teach at 
multiple age levels. Teachers who teach 
at multiple age levels must meet the 
same requirements as all other special 
education teachers to be considered 
highly qualified. The clear intent of the 
Act is to ensure that all children with 
disabilities have teachers with the 
subject matter knowledge and teaching 
skills necessary to assist children with 
disabilities achieve to high academic 
standards. Therefore, we do not believe 
there should be different requirements 
for teachers who teach at multiple age 
levels. 

Changes: None. 

Comment: One commenter 
recommended including specific criteria 
defining a highly qualified special 
education literacy teacher. 

Discussion: Under § 300.18(a), a 
special education literacy teacher who 
is responsible for teaching reading must 
meet the ESEA highly qualified teacher 
requirements including competency in 
reading, as well as the highly qualified 
special education teacher requirements. 
We do not believe that further 
regulation is needed as the Act leaves 
teacher certification and licensing 
requirements to States. 

Changes: None. 

Comment: Many commenters 
expressed concern that the highly 
qualified special education teacher 
standards will make it more difficult to 
recruit and retain special education 
teachers. Some commenters stated that 


most special education teachers will 
need to hold more than one license or 
certification to meet the highly qualified 
special education teacher requirements 
and that the time and expense needed 
to obtain the additional licenses or 
certifications is unreasonable. One 
commenter stated that schools will have 
to hire two or three teachers for every 
one special education teacher, thereby 
increasing education costs. 

One commenter expressed concern 
about losing special education teachers 
who teach multiple subjects in 
alternative education and homebound 
programs because they will not meet the 
highly qualified special education 
teacher requirements. One commenter 
expressed concern that the requirements 
set a higher standard for teachers in self- 
contained classrooms. Another 
commenter stated that requiring special 
education teachers in secondary schools 
to be experts in all subjects is a burden 
that elementary teachers do not have. 

Discussion: The Department 
understands the concerns of the 
commenters. However, the clear 
intention of the Act is to ensure that all 
children with disabilities have teachers 
with the subject-matter knowledge and 
teaching skills necessary to assist 
children with disabilities achieve to 
high academic standards. 

To help States and districts meet 
these standards, section 651 of the Act 
authorizes State Personnel Development 
grants to help States reform and 
improve their systems for personnel 
preparation and professional 
development in early intervention, 
educational, and transition services in 
order to improve results for children 
with disabilities. In addition, section 
662 of the Act authorizes funding for 
institutions of higher education, LEAs, 
and other eligible local entities to 
improve or develop new training 
programs for teachers and other 


_ personnel serving children with 


disabilities. 

Changes: None. 

Comment: One commenter requested 
further clarification regarding the 
requirements for secondary special 
education teachers to be highly 
qualified in the core subjects they teach, 
as well as certified in special education. 

Discussion: Consistent with 
§ 300.18(a) and (b) and section 
602(10)(A) and (B) of the Act, secondary 
special education teachers who teach 
core academic subjects must meet the 
highly qualified teacher standards 


established in the ESEA (which 


includes competency in each core 
academic subject the teacher teaches) 
and the highly qualified special 
education teacher requirements in 


: 
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§ 300.18(b) and section 602(10)(B) of the 
Act. 

Consistent with § 300.18(c) and 
section 602(10)(C) of the Act, a 
secondary special education teacher 
who teaches core academic subjects 
exclusively to children assessed against 
alternate achievement standards can 
satisfy the highly qualified special 
education teacher requirements by 
meeting the requirements for a highly 
qualified elementary teacher under the 
ESEA, or in the case of instruction 
above the elementary level, have subject 
matter knowledge appropriate to the 
level of instruction being provided, as 
determined by the State, to effectively 
teach to those standards. 

Changes: None. 

Comment: One commenter expressed 
concern that the highly qualified teacher 
requirements will drive secondary 
teachers who teach children with ° 
emotional and behavioral disorders out 
of the field and requested that the 
requirements be changed to require 
special education certification in one 
core area, plus a reasonable amount of 
training in other areas. Another 
commenter recommended permitting 
special education teachers of core 
academic subjects at the elementary ~ 
level to be highly qualified if they major 
in elementary education and have 
coursework in math, language arts, and 
science. One commenter recommended 
that any special education teacher 
certified in a State prior to 2004 be 
exempt from having to meet the highly 
qualified special education teacher 
requirements. 


Discussion: The definition of a highly 


qualified special education teacher in 
§ 300.18 accurately reflects the 
requirements in section 602(10) of the 
Act. To change the regulations in the 
manner recommended by the 
commenters would be inconsistent with 
the Act and the Act’s clear intent of 
ensuring that all children with 
disabilities have teachers with the 
subject matter knowledge and teaching 
skills necessary to assist children with 
disabilities achieve to high academic 
standards. Therefore, we decline to 
change the requirements in § 300.18. 

Changes: None. 

Comment: One commenter stated that 
there is a double standard in the highly 
qualified teacher requirements because 
general education teachers are not 
required to be certified in special 
education even though they teach 
children with disabilities. Another 
commenter recommended requiring 
general education teachers who teach 
children with disabilities to meet the 
highly qualified special education 
teacher requirements. 


Discussion: We cannot make the 
changes suggested by the commenter 
because the Act does not require general 
education teachers who teach children 
with disabilities to be certified in 
special education. Further, the 
legislative history of the Act would not 
support these changes. Note 21 in the 
U.S. House of Representatives 
Conference Report No. 108-779 (Conf. 
Rpt.), p. 169, clarifies that general 
education teachers who are highly 
qualified in particular subjects and who 
teach children with disabilities in those 
subjects are not required to have full 
State certification as a special education 
teacher. For example, a reading 
specialist who is highly qualified in 
reading instruction, but who is not 
certified as a special education teacher, 
would not be prohibited from providing 
reading instruction to children with 
disabilities. 

The Act focuses on ensuring that 
children with disabilities achieve to 
high academic standards and have 
access to the same curriculum as other 
children. In order to achieve this goal, 
teachers who teach core academic 
subjects to children with disabilities 
must be competent in the core academic 
areas in which they teach. This is true 
for general education teachers, as well 
as special education teachers. 

Changes: None. 

Comment: Some commenters 
expressed concern that LEAs may 
reduce placement options for children 
with disabilities because of the shortage 
of highly qualified teachers. A few 
commenters recommended requiring 
each State to develop and implement 
policies to ensure that teachers meet the 
highly qualified special education 
teacher requirements, while maintaining 
a full continuum of services and 
alternative placements to respond to the 
needs of children with disabilities. 

Discussion: It would be inconsistent 
with the LRE requirements in section 
612(a)(5) of the Act for a public agency 
to restrict the placement options for 
children with disabilities. Section 

300.115, consistent with section 
612(a)(5) of the Act, requires each 
public agency to ensure that a 
continuum of alternative placements is 
available to meet the needs of children 
with disabilities. 

The additional requirements 
requested by the commenter are not 
necessary because States already must 
develop and implement policies to 


. ensure that the State meets the LRE and 


personnel standards requirements in 
sections 612(a)(5) and (a)(14) of the Act, 
respectively. 

Changes: None. 


Comment: One commenter stated that 
personnel working in charter schools 


‘should meet the same requirements as 


all other public school personnel. 
Several commenters expressed concern 
regarding the exemption of charter 
school teachers from the highly 
qualified special education teacher 
requirements. One commenter stated 
that while a special education teacher in 
a charter school does not have to be 
licensed or certified by the State if the 
State’s charter school law does not 
require such licensure or certification, 
all other elements of the highly 
qualified special education teacher 
requirements should apply to charter 
school teachers, including demonstrated 
competency in core academic subject 
areas. 

Discussion: The certification 
requirements for charter school teachers 
are established in a State’s public 
charter school law, and may differ from 
the requirements for full State 
certification for teachers in other public 
schools. The Department does not have 
the authority to change State charter 
school laws to require charter school 
teachers to meet the same requirements 
as all other public school teachers. 

In addition to the certification 
requirements established in a State’s 
public charter school law, if any, section 
602(10) of the Act requires charter 
school special education teachers to 
hold at least a bachelor’s degree and, if 
they are teaching core academic 
subjects, demonstrate competency in the 
core academic areas they teach. We will 
add language in § 300.18(b) to clarify 
that special education teachers in public 
charter schools must meet the 
certification or licensing requirements, 
if any, established by a State’s public 
charter school law. 

Changes: We have added the words 
“if any” in § 300.18(b)(1)(i) to clarify 
that special education teachers in public 
charter schools must meet any 
certification or licensing requirements 
established by a State’ s public charter 
school law. 

Comment: One commenter stated that 
the regulations use the terms “highly 
qualified” and ‘‘fully certified” in a 
manner that implies they are 
synonymous, and recommended that 
the regulations maintain the distinction 
between the two terms. 

Discussion: Full State certification is 
determined under State law and policy 
and means that a teacher has fully met 
State requirements, including any 
requirements related to a teacher’s years 
of teaching experience. For example, 

State requirements may vary for first- 
year teachers versus teachers who are 
not new to the profession. Full State 
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certification also means that the teacher 
has not had certification or licensure 
requirements waived on an emergency, 
temporary, or provisional basis. 

The terms “highly qualified” and 
“fully certified” are synonymous when 
used to refer to special education 
teachers who are not teaching core 
academic subjects. For special 
education teachers teaching core 
academic subjects, however, both full 
special education certification or 
licensure and subject matter 
competency are required. 

Changes: We have changed the 
heading to § 300.18(a) and the 
introductory material in § 300.18(a) and 
(b)(1) for clarity. 

Comment: A few commenters 
recommended prohibiting States from 
creating new Categories to replace 
emergency, temporary, or provisional 
licenses that lower the standards for full 
certification in special education. 

Discussion: We do not believe it is 
necessary to add the additional language 
recommended by the commenters. 
Section 300.18(b)(1)(ii) and section 
602(10)(B)(ii) of the Act are clear that a 
teacher cannot be considered a highly 
qualified special education teacher if 
the teacher has had special education 
certification or licensure waived on an 
emergency, temporary, or provisional 
basis. This would include any new 
certification category that effectively 
allows special education certification or 
licensure to be waived on an emergency, 
temporary, or provisional basis. 

Changes: None. 

Comment: Some commenters 
supported alternative route to 
certification programs for special 
education teachers. One commenter 
stated that these programs are necessary 
to increase the number of highly 
qualified teachers and will help schools 
on isolated tribal reservations recruit, 
train, and retain highly qualified 
teachers. However, numerous 
commenters expressed concerns and 
objections to alternative route to 
certification programs for special 
education teachers. Several commenters 


stated that allowing individuals making 


progress in an alternative route to 
certification program to be considered 
highly qualified and fully certified 


_creates a lower standard, short-changes 


children, is not supported by any 
provision in the Act, and undermines 
the requirement for special education 
teachers to be fully certified. One 
commenter stated that this provision is 
illogical and punitive to higher 
education teacher training programs 
because it allows individuals in an - 
alternative route to certification program 
to be considered highly qualified and 


fully certified during their training 
program, while at the same time 
individuals in regular teacher training 
programs that meet the same 
requirements as alternative route to 
certification programs are not 
considered highly qualified or fully 
certified. One commenter argued that an 
individual participating in an 
alternative route to certification program 
would need certification waived on an 
emergency, temporary, or provisional 
basis, which means the individual has 
not met the requirements in 

§ 300.18(b)(1)(ii). Another commenter 
stated that three years is not enough 
time for a teacher enrolled in an 
alternative route to certification program 
to assume the functions of a teacher. 

Discussion: While we understand the 
general objections to alternative route to 
certification programs expressed by the 
commenters, the Department believes 
that alternative route to certification 
programs provide an important option 
for individuals seeking to enter the 
teaching profession. The requirements 
in § 300.18(b)(2) were included in these 
regulations to provide consistency with 
the requirements in 34 CFR 
200.56(a)(2)(ii)(A) and the ESEA, 
regarding alternative route to 
certification programs. To help ensure 
that individuals participating in 
alternative route to certification 
programs are well trained, there are 
certain requirements that must be met as 
well as restrictions on who can be 
considered to have obtained full State 
certification as a special education 
teacher while enrolled in an alternative 
route to certification program. An 
individual participating in an 
alternative route to certification program 
must (1) hold at least a bachelor’s degree 
and have demonstrated subject-matter 
competency in the core academic 
subject(s) the individual will be 
teaching; (2) assume the functions of a 
teacher for not more than three years; 
and (3) demonstrate satisfactory 
progress toward full certification, as 
prescribed by the State. The individual 
also must receive, before and while 
teaching, high-quality professional 
development that is sustained, 
intensive, and classroom-focused and 
have intensive supervision that consists 
of structured guidance and regular 
ongoing support. 

It was the Department’s intent to 
allow an individual who wants to 
become a special education teacher, but 
does not plan to teach a core academic 
subject, to enroll in an alternative route 
to certification: program and be 
considered highly qualified, provided 
that the individual holds at least a 
bachelor’s degree. This requirement, 


however, was inadvertently omitted in 
the NPRM. Therefore, we will add 
appropriate references in § 300.18(b)(3) 
to clarify that an individual 
participating in an alternative route to 
certification program in special 
education who does not intend to teach 
a core academic subject, may be 
considered a highly qualified special 
education teacher if the individual 
holds at least a bachelor’s degree and 
participates in an alternative route to 
certification program that meets the 


_ Tequirements in § 300.18(b)(2). 


Changes: Appropriate citations have 
been added in § 300.18(b)(3) to clarify 
the requirements for individuals 
enrolled in alternative route to special 
education teacher certification 
programs. 

Comment: A few commenters 
recommended more specificity in the 
requirements for teachers participating 
in alternative route to certification 
programs, rather than giving too much 
discretion to States to develop programs 
that do not lead to highly qualified 
personnel. However, one commenter 


‘recommended allowing States the 


flexibility to create their own guidelines 


_for.alternative route to certification 


programs. 

Several commenters recommended 
clarifying the requirements for the 
teacher supervising an individual who 
is participating in an alternative route to 
certification program. One commenter 
recommended requiring supervision, 
guidance, and support by a professional 
with expertise in the area of special 
education in which the teacher desires 


_to become certified. 


Discussion: Consistent with 
§ 300.18(b)(2)(ii), States are-responsible 
for ensuring that the standards for 
alternative route to certification 
programs in § 300.18(b)(2)(i) are met. It 
is, therefore, up to each State to 
determine whether to require specific 
qualifications for the teachers 
responsible for supervising teachers 


-participating in an alternative route to 


certification program. 

Changes: None. 

Comment: One commenter requested 
clarification regarding the roles and 
responsibilities of special education 
teachers who do not teach core 
academic subjects. 

Discussion: Special education 
teachers who do not directly instruct 
children in any core academic subject or 
who provide only consultation to highly 
qualified teachers of core academic - 
subjects do not need to demonstrate 
subject-matter competency in those 
subjects. These special educators could 
provide consultation services to other 
teachers, such as adapting curricula, 


46558 


Federal Register / Vol. 71, No. 156/Monday, August 14, 2006/Rules and Regulations 


using behavioral supports and 
interventions, or selecting appropriate 
accommodations for children with 
disabilities. They could also assist 
children with study skills or 
organizational skills and reinforce 
instruction that the child has already 
received from a highly qualified teacher 
in that core academic subject. 

Changes: None. 

Comment: Many commenters 
recommended including language in the 
regulations to clarify that special 
education teachers who do not teach 
core academic subjects and provide only 
consultative services must restrict their 
services to areas that supplement, not 
replace, the direct instruction provided 
by a highly qualified genera! education 
teacher. One commenter recommended 
that States develop criteria for teachers 
who provide consultation services. 
Another commenter stated that special 
education teachers should not work on 
a consultative basis. 

Discussion: The definition of 
consultation services and whether a 
special education teacher provides 
consultation services are matters best 
left to the discretion of each State. 
While States may develop criteria to 
distinguish consultation versus 
instructional services, the Act and the 
ESEA are clear that teachers who 
provide direct instruction in a core 
academic subject, including special 
education teachers, must meet the 
highly qualified teacher requirements, 
which include demonstrated 
competency in each of the core 
academic subjects the teacher teaches. 

Changes: None. 


Requirements for Highly Qualified 
Special Education Teachers Teaching to 
Alternate Achievement Standards 

(§ 300.18(c)) 


Comment: One commenter 
recommended replacing ‘alternate 
achievement standards” with “alternate 
standards.”’ A few commenters 
requested including a definition of 
alternate achievement standards in the 
regulations. 

Discussion: “Alternate achievement 
standards” is statutory language and, 
therefore, it would be inappropriate to 
change “alternate achievement 
standards” to ‘“‘alterriate standards.” 

For the reasons set forth earlier in this 
notice, we are not adding definitions 
from other statutes to these regulations. 
However, we will include the current 
description of alternate achievement 
standards in 34 CFR 200.1(d) of the 
ESEA regulations here for reference. 

For children under section 602(3) of 
the Individuals with Disabilities 
Education Act with the most significant 


cognitive disabilities who take an 
alternate assessment, a State may, 
through a documented and validated 
standards-setting process, define 
alternate academic achievement 
standards, provided those standards— 

(1) Are os with the State’s 
academic content standards; 

(2) Promote access to the general 
curriculum; and 

(3) Reflect professional judgment of 
the highest achievement standards 
possible. 

Changes: None. 

Comment: Several commenters 
expressed concern with allowing high 
school students with significant 
cognitive disabilities to be taught by a 
certified elementary school teacher. One 
commenter stated that high school 
students with disabilities should be 
prepared to lead productive adult lives, 
and not be treated as young children. 
Another commenter stated that these 
requirements foster low expectations for 
children with the most significant 
cognitive disabilities and will be used to 
justify providing children with 
instruction that is not age appropriate or 
that denies access to the general 
education curriculum. A few 
commenters stated that the 
requirements for special education 
teachers teaching to alternate 
achievement standards should be the 
same as the requirements for all special 
education teachers. 

Some commenters recommended 
requiring teachers who teach to 
alternate achievement standards to have 
subject matter knowledge to provide 
instruction aligned to the academic 
content standards for the grade level in 
which the student is enrolled. One 
commenter recommended requiring any 
special education teacher teaching to 
alternate achievement standards to 
demonstrate knowledge of age- : 
appropriate core curriculum content to 
ensure children with disabilities are. 
taught a curriculum that is closely tied 
to the general education curriculum 
taught to other children of the same age. 

Discussion: The regulations 
promulgated under section 1111(b)(1) of 
the ESEA permit States to use alternate 
achievement standards to evaluate the 
performance of a small group of 
children with the most significant 
cognitive disabilities who are not 
expected to meet grade-level standards 
even with the best instruction. An 
alternate achievement standard sets an 
expectation of performance that differs 
in complexity from a grade-level 
achievement standard. Section 
602(10)(C)(ii) of the Act, therefore, 
allows special education teachers 
teaching exclusively children who are 


assessed against alternate achievement 
standards to meet the highly qualified 
teacher standards that apply to 
elementary school teachers. In the case 
of instruction above the elementary 
level, the teacher must have subject 
matter knowledge appropriate to the 
level of instruction being provided, as 
determined by the State, in order to 
effectively teach to those standards. 
We do not agree that allowing middle 
and high school students with the most 
significant cognitive disabilities to be 
taught by teachers who meet the 
qualifications of a highly qualified 
elementary teacher fosters low 
expectations, encourages students to be 
treated like children, promotes 
instruction that is not age appropriate, 
or denies students access to the general 
curriculum. Although alternate 
achievement standards differ in 
complexity from grade-level standards, 


34 CFR 200.1(d) requires that alternate 


achievement standards be aligned with 
the State’s content standards, promote 
access to the general curriculum, and 
reflect professional judgment of the 
highest achievement standards possible. 
In short, we believe that the 
requirements in § 300.18(c) will ensure 
that teachers teaching exclusively 
children who are assessed against 
alternate achievement standards will 
have the knowledge to provide 
instruction aligned to grade-level 
content standards so that students with 
the most significant cognitive 
disabilities are taught a curriculum that 
is closely tied to the general curriculum. 

Changes: None. 

Comment: A few commenters 
requested clarification regarding the 


‘meaning of “subject matter knowledge 


appropriate to the level of instruction 
provided” in § 300.18(c)(2). 

Discussion: Section 300.18(c)(2) 
requires that if a teacher (who is 
teaching exclusively to alternate 
achievement standards) is teaching 
students who need instruction above the 
elementary school level, the teacher 
must have subject matter knowledge 
appropriate to the level of instruction 
needed to effectively teach to those 
standards. The purpose of this 
requirement is to ensure that teachers 
exclusively teaching children who are 
assessed based on alternate academic 
achievement standards above the 
elementary level have sufficient subject 
matter knowledge to effectively instruct 
in each of the core academic subjects 
being taught, at the level of difficulty 
being taught. For example, if a high 
school student (determined by the IEP 
Team to be assessed against alternate - 
achievement standards) has knowledge 
and skills in math at the 7th grade level, 
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but in all other areas functions at the 
elementary level, the teacher would 
need to have knowledge in 7th grade 
math in order to effectively teach the 
student to meet the 7th grade math 
standards. No further clarification is 
necessary. 

Changes: None. 

Comment: A féw commenters 
recommended that the regulations 
include requirements for teachers who 

provide instruction to children assessed 
against modified achievement 
standards. Several commenters stated 
that the requirements for teachers 
teaching children assessed against 
modified achievement standards should 
be the same for teachers teaching 
children assessed against alternate 
achievement standards. 

_ Discussion: The Department has not 

issued final regulations addressing 
modified achievement standards and 
the specific criteria for determining. 
which children with disabilities should 
be assessed based on modified 
achievement standards. As proposed, 
the modified achievement standards 
must be aligned with the State’s 
academic content standards for the 
grade in which the student is enrolled 
and provide access to the grade-level 
curriculum. For this reason, we see no 
need for a further exception to the 
“highly qualified teacher” provisions at 
this time. 

Changes: None. 


Requirements for Highly Qualified 
Special Education Teachers Teaching 
Multiple Subjects (§ 300.18(d)) 


Comment: A few commenters stated 
that the requirements for teachers who 
teach two or more core academic 
subjects exclusively to children with 
disabilities are confusing. Some 
commenters requested additional 
guidance and flexibility for special 


education teachers teaching two or more 


core academic subjects. Other 
commenters recommended allowing 
special education teachers more time to 
become highly qualified in all the core 
academic subjects they teach. 
Discussion: The requirements in 
§ 300.18(d), consistent with section . 
602(10)(C) of the Act, provide flexibility 
for teachers who teach multiple core 
academic subjects exclusively to 
children with disabilities. Section 


300.18(d)(2) and (3) allows teachers who 


are new and not new in the profession 
to demonstrate competence in all the 
core academic subjects in which the 
teacher teaches using a single, high 
objective uniform State standard of 
evaluation (HOUSSE) covering multiple 
subjects. In addition, § 300.18(d)(3) 
gives a new special education teacher 


who teaches multiple subjects, and who 
is highly qualified in mathematics, 
language arts, or science at the time of 
hire, two years after the date of 
employment to demonstrate competence 
in the other core academic subjects in 
which the teacher teaches. We do not 
believe that further clarification is 
necessary. 

Changes: None. 

Comment: One commenter requested 
clarification regarding the meaning of 
the following phrases-in § 300.18(d): 
“multiple subjects,” the same 
manner,” and “‘all the core academic 


subjects.” 


Discussion: “Multiple subjects’’ refers 
to two or more core academic subjects. 
Section 300.18(d) allows teachers who 
are new or not new to the profession to 


_ demonstrate competence in “‘all the core 


subjects” in which the teacher teaches 
“in the same manner” as is required for 


-an elementary, middle, or secondary 


school teacher under the ESEA. As used 
in this context, ‘‘in the same manner” 
means that special education teachers 
teaching multiple subjects can 
demonstrate competence in the core 
academic subjects they teach in the 
same way that is required for 
elementary, middle, or secondary school 
teachers in 34 CFR 200.56 of the ESEA 
regulations. ‘‘All the core subjects” 
refers to the core academic subjects, 
which include English, reading or 
language arts, mathematics, science, 
foreign languages, civics and 
government, economics, arts, history, 
and geography, consistent with § 300.10. 

Changes: None. 

- Comment: One commenter 
recommended ensuring that the 
requirements in § 300.18(d) apply to 
special education teachers who teach 
children with severe disabilities in more 
than one core subject area. 

Discussion: The requirements in 
§ 300.18(d) do not exclude teachers who 
teach children with severe disabilities 
in more than one core subject area. 
Consistent with § 300.18(d) and section 
602(10)(D) of the Act, the requirements 
apply to special education teachers who 
teach two or more core academic 
subjects exclusively to children with 
disabilities, including, but not limited 
to, children with severe disabilities. We 
do not believe that further clarification 
is necessary. 

Changes: None. 

Comment: A significant number of 
commenters recommended adding 
language to the regulations to permit a 
separate HOUSSE for special education 
teachers, including a single HOUSSE 
that covers multiple subjects. Some 
commenters supported a single 
HOUSSE covering multiple subjects for 


special education teachers, as long as 
those adaptations of a State’s HOUSSE 
for use with special education teachers 
do not-establish lower standards for the 
content knowledge requirements for 
special education teachers. 

Discussion: States have the option of 
developing a method by which teachers 
can demonstrate competency in each 
subject they teach on the basis of a 
HOUSSE. Likewise, we believe States 
should have the option of developing a 
separate HOUSSE for special education 
teachers. 

States have flexibility in developing 
their HOUSSE evaluation as long as it 
meets each of the following criteria 
established in section 9101(23)(C)(ii) of 
the ESEA: 

¢ Be set by the State for both grade- 
appropriate academic subject-matter 
knowledge and teaching skills; 

¢ Be aligned with challenging State 
academic content and student academic 
achievement standards and developed 
in consultation with core content 
specialists, teachers, principals, and 
school administrators; 

e Provide objective, coherent 
information about the teacher’s 
attainment of core content knowledge in 
the academic subjects in which a 
teacher teaches; 

e Be applied uniformly to all teachers 
in the same academic subject and 


‘teaching in the same grade level 


throughout the State; 
¢ Take into consideration, but not be 
based primarily on, the time the teacher 
has been teaching in the academic 
subject; and 
- @ Be made available to the public 


request. 


The ESEA also permits States, when 
developing their HOUSSE procedures, 
to involve multiple, objective measures 
of teacher competency. Each evaluation 
should have a high, objective, uniform 
standard that the candidate is expected 
to meet or to exceed. These standards 
for evaluation must be applied to each 
candidate in the same way. 

We believe it is appropriate and 
consistent with the Act to permit States 
to develop a separate HOUSSE for 
special education teachers to 
demonstrate subject matter competency 
and to use a single HOUSSE covering 
multiple subjects, provided that any 
adaptations to the HOUSSE do not 
establish a lower standard for the 
content knowledge requirements for 
special education teachers and meet all 
the requirements for a HOUSSE for 
regular education teachers established 
in section 9101(23)(C)(ii) of the ESEA. 

Changes: We have added a new 
paragraph (e) to § 300.18 to allow States 
to develop a separate HOUSSE for 


| | 
| 
| 
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special education teachers and to permit 
the use of a single HOUSSE covering 
multiple subjects. Subsequent 
paragraphs have been renumbered. 

Comment: A few commenters stated 
that the HOUSSE should only be used 
to address the content requirements, not 
primary certification as a special 
educator. 

Discussion: A HOUSSE is a method 
by which teachers can demonstrate 
competency in each subject they teach. 
A HOUSSE does not address the 
requirement for full State certification as 
a special education teacher. 

hanges: None. 

Comment: Several commenters 
recommended clarifying the 
requirements for a HOUSSE, 
particularly at the high school level. 
One commenter recommended 
clarifying the use of a separate HOUSSE 
for teachers of children with visual 
impairments. 

Discussion: The requirements for a 
HOUSSE apply to public school 
elementary, middle, and high school 
special education teachers. Neither the 
Act nor the ESEA provides for different 
HOUSSE procedures at the high school 
level. Similarly, there are no 
requirements for separate HOUSSE 
procedures for teachers who teach 
children with visual impairments or any 
other specific type of disability. We do 
not believe it is necessary or appropriate 
to establish separate requirements for 
separate HOUSSE procedures for 
teachers who teach children with visual 
impairments or any other specific type 
of disability. All children with 
disabilities, regardless of their specific 
disability, should have teachers with the 
subject matter knowledge to assist them 
to achieve to high academic standards. 

Changes: None. 

Comment: One commenter 
recommended that States work 
collaboratively to ensure there is State 
reciprocity of content area standards for 
special education teachers, including 
HOUSSE provisions. 

Discussion: It is up to each State to 
determine when and on what basis to 
accept another State’s determination 
that a particular teacher is highly 
qualified. Additionally, each State 
determines whether to consider a 
teacher from another State to be both 
fully certified and competent in each 
subject area. 

Changes: None. 

Comment: One commenter requested 
specific guidance on how to design a 
multi-subject HOUSSE for special 
education teachers. 

Discussion: The Department’s non- 
regulatory guidance on Improving 
Teacher Quality State Grants issued on 


August 3, 2005 (available at http:// 
www.ed.gov/programs/teacherqual/ 
guidance.doc.) provides the following 
guidance to States when developing 
their HOUSSE procedures (see question 
A-10): 

¢ Do the HOUSSE procedures provide 
an “objective” way of determining 
whether teachers have adequate subject- 
matter knowledge in each core academic 
subject they teach? 

e Is there a strong and compelling 
rationale for each part of the HOUSSE 
procedures? 

¢ Do the procedures take into 
account, but not primarily rely on, 
previous teaching experience? 

¢ Does the plan provide solid 
evidence that teachers have mastered 
the subject-matter content of each of the 
core academic subjects they are 
teaching? (Note: experience and 
association with content-focused groups 
or organizations do not necessarily 
translate into an objective measure of 
content knowledge.) 

e Has the State consulted with core 
content specialists, teachers, principals, 
and school administrators? 

¢ Does the State plan to widely 
distribute its HOUSSE procedures, and 
are they presented in a format 
understandable to all teachers? 

Changes: None. 

Comment: A few commenters asked 
whether the additional time allowed for 
teachers living in rural areas who teach 
multiple subjects applies to special 
education teachers. One commenter 
requested that teachers in rural areas 
have three extra years after the date of 
employment to meet the standards. 
Another commenter stated it will be 
difficult for these teachers to meet the 
highly qualified special education 
teacher requirements even with an 
extended deadline. 

Discussion: The Department’s policy 
on flexibility for middle and high school 
teachers in rural schools applies to 
special education teachers. Under this 
policy, announced on March 15, 2004, 
States may permit LEAs eligible to 
participate in the Small Rural School 
Achievement (SRSA) program that 
employ teachers who teach multiple 
subjects and are highly qualified in at 
least one core academic subject, to have 
until the end of the 2006-07 school year 
for these teachers to be highly qualified 
in each subject that they teach. Newly- 
hired teachers in these covered LEAs 
have three years from the date of hire to 
become highly qualified in each core 
academic subject that they teach. More 
information about this policy is 
available in the Department’s 
nonregulatory guidance, Improving 
Teacher Quality State Grants (August 3, 


2005), which can be found on the 
Department’s Web site at: http:// 
www.ed.gov/programs/teacherqual/ 
guidance.doc. 

Changes: None. 

Comment: Some commenters 
requested a definition of “‘new”’ special 
education teacher and asked whether it 
applies to teachers hired after the date 
of enactment of the Act, December 3, 
2004, or after the 2005—06 school year. 
One commenter asked whether a fully 
certified regular education teacher who 
enrolls in a special education teacher 
training program would be considered 
“new” to the profession when he or she 
completes the training program. __ 

Discussion: Under the Act, mere 
completion of a special education 
teacher training program is not a 
sufficient predicate for being considered 
a highly qualified special education 
teacher. Section 602(10)(B) of the Act 
requires full State certification or 
licensure as a special education teacher, 
and this would apply to teachers who 
are already certified or licensed as a 
regular education teacher, as well as to 
other individuals. 

On the question of when a person is 
“new to the profession,” the 
Department’s non-regulatory guidance 
on Improving Teacher Quality State 
Grants issued on August 3, 2005, 
clarifies that States have the authority to 
define which teachers are new and not 
new to the profession; however, those 
definitions must be reasonable. The 
guidance further states that the 
Department strongly believes that a 
teacher with less than one year of 
teaching experience is ‘‘new’”’ to the 
profession (see Question A-6). (The 
guidance is available at http:// 
www.ed.gov/programs/teacherqual/ 
guidance.doc). This guidance is 
applicable to determinations of when a 
person is new or not new to the 
profession under section 602(10)(C) and 
(D)(ii) of the Act and § 300.18(c) and 
(d)(2). 

Under section 602(10)(D)(iii) of the 
Act, and reflected in § 300.18(d)(3), 
there is additional flexibility for ‘‘a new 
special education teacher’ who is 
teaching multiple subjects and is highly 
qualified:in mathematics, language arts, 
or science, to demonstrate competence 
in the other core academic subjects in 
which the teacher teaches in the same 
manner as is required for an elementary, 
middle, or secondary school teacher 
who is not new to the profession, which 
may include a single, high objective 
uniform State standard of evaluation 


- covering multiple subjects, not later 


than 2 years after the date of 
employment. The phrase ‘2 years after 
the date of employment” in section 


| 
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602(10)(D)(iii) of the Act is interpreted 
to mean 2 years after employment as a 
special education teacher. 

For purposes of this provision, we 
consider it appropriate to consider a 
fully certified regular education teacher 
who subsequently becomes fully 
certified or licensed as a special 
education teacher to be considered a 
“new special education teacher” when 
they are-first hired as a special 
education teacher. We will add language 
to new § 300.18(g) (proposed § 300.18(f)) 
to make this clear. 

Changes: We have restructured 
§ 300.18(g) (proposed § 300.18(f)) and 
added a new paragraph (g)(2) to permit 
a fully certified regular education 
teacher who subsequently becomes fully 
certified or licensed as a special 
education teacher to be considered a 
new special education teacher when 
first hired as a special education 
teacher. 

Comment: Some commenters 
recommended that the regulations 
clarify how co-teaching fits with the 
highly qualified special education — 
teacher requirements. A few 
commenters stated that a special 
education teacher should be considered 
a highly qualified teacher if co-teaching 
with a highly qualified general 
education teacher. One commenter 
stated that co-teaching -will encourage 
districts to work toward more inclusive 
settings for children with disabilities 
while also ensuring that teachers with 
appropriate qualifications are in the 
classroom. One commenter supported 
co-teaching as a method for special 
education teachers to learn core content. 
knowledge and be supported by the 
general education teacher. One teacher 
recommended that a highly qualified 
general education teacher supervise 
teachers who do not meet the highly 
qualified special education teacher 
requirements. 

Discussion: The term “‘co-teaching”’ 
has many different meanings depending 
on the context in which it is used. 
Whether and how co-teaching is 
implemented is a matter that is best left 
to State and local officials’ discretion. 
Therefore, we decline to include 
language regarding co-teaching in these 
regulations. Regardless of whether co- 
teaching models are used, States and 
LEAs must ensure that teachers meet the 
highly qualified teacher requirements in 
34 CFR 200.56 and section 9101(23) of 
the ESEA and the highly qualified 
special education teacher requirements 
in § 300.18 and section 602(10) of the 
Act, as well as the personnel 
requirements in § 300.156 and section 
612(a)(14) of the Act. 

Changes: None. 


Comment: One commenter 
recommended requiring schools to post 
the credentials of educational personnel 
in a place with public access, and to 
include in the procedural safeguards 
notice a parent’s right to request the 
credentials of any teacher who supports 
the child in an educational 
environment. Another commenter stated 
that parents should have access to 
records documenting the type of 
supervision that is being provided when 
a teacher or other service provider is 
under the supervision of a highly 


‘ qualified teacher. One commenter stated 


that the ESEA requires districts to 
provide parents with information about 
the personnel qualifications of their 
child’s classroom teachers and asked 
whether this requirement applies to 
special education teachers. 

Discussion: There is nothing in the 
Act that authorizes the Department to 
require schools to publicly post the 
credentials of educational personnel or 
to provide parents with information 
about the qualification of their child’s 
teachers and other service providers. 
Section 615 of the Act describes the 
guaranteed procedural safeguards 
afforded to children with disabilities 
and their parents under the Act but does 
not address whether parents can request 
information about the qualifications of 
teachers and other service providers. 

However, section 1111(h)(6) of the 
ESEA requires LEAs to inform parents 
about the quality of a school’s teachers 
in title I schools. The ESEA requires that 
at the beginning of each school year, an 
LEA that accepts title I, part A funding 
must notify parents of children in title 
I schools that they can request 
information regarding their child’s 
classroom teachers, including, ata _ 
minimum: (1) Whether the teacher has 
met the State requirements for licensure 
and certification for the grade levels and 
subject matters in which the teacher ~ 
provides instruction; (2) whether the 
teacher is teaching under emergency or 
other provisional status through which 
State qualification or licensing criteria 
have been waived; (3) the college major 
and any other graduate certification or 
degree held by the teacher, and the field 
of discipline of the certification or 
degree; and (4) whether the child is 
provided services by paraprofessionals, 
and if so, their qualifications. In 
addition, each title I school must 
provide parents with timely notice that 
the parent’s child has been assigned, or 
has been taught for four or more 
consecutive weeks by, a teacher who is 
not highly qualified. These 
requirements apply only to those special 
education teachers who teach core 
academic subjects in title I schools. 


Changes: None. 


Rule of Construction (New § 300.18(f)) 
(Proposed § 300.18(e)) 


Comment: A number of commenters 
stated that the rule of construction in . 
new § 300.18(f) (proposed § 300.18(e)) 
and § 300.156(e) should use the same 
language. One commenter stated that in 
order to prevent confusion, the right of 
action limitations regarding highly 
qualified teachers in new § 300.18(f) 
(proposed § 300.18(e)) and personnel 
qualifications in § 300.156(e) should use 
consistent language regarding 
individual and class actions, and clearly 
underscore that the limitations are 
applicable to both administrative and 
judicial actions. One commenter 
recommended reiterating the language 
from section 612(a)(14)(D) of the Act 
that nothing prevents a parent from 
filing a State complaint about staff 
qualifications. Another commenter 
expressed concern because new 
§ 300.18(f) (proposed § 300.18(e)) and 
§ 300.156(e) may be construed to 
prevent due process hearings when an 
LEA or SEA fails to provide a highly 
qualified teacher. 

Discussion: We agree that the rule of 
construction in new § 300.18(f) 
(proposed § 300.18(e)) and § 300.156(e) 
should be the same. We will change the 
regulations to clarify that a parent or 
student may not file a due process 
complaint on behalf of a student, or file 
a judicial action on behalf of a class of 
students for the failure of a particular 
SEA or LEA employee to be highly 
qualified; however, a parent may file a 
complaint about staff qualifications with 
the SEA. In addition to permitting a 
parent to file a complaint with the SEA, 
an organization or an individual may 
also file a complaint about staff 
qualifications with the SEA, consistent 
with the State complaint procedures in 
§§ 300.151 through 300.153. 

Changes: We have added “‘or to 
prevent a parent from filing a complaint 
about staff qualifications with the SEA 
as provided for under this part” in new 
§ 300.18(f) (proposed § 300.18(e)). 

Comment: Several commenters 
recommended that the regulations 
specify that the failure of an SEA or LEA 
to provide a child with a disability a 
highly qualified teacher can be a 
consideration in the determination of 
whether a child received FAPE, if the 
child is not learning the core content 
standards or not meeting IEP goals. 
However, a few commenters 
recommended that the regulations 
clarify that it is not a denial of FAPE if 
a special education teacher is not highly 
qualified. 
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Discussion: If the only reason a parent 
believes their child was denied FAPE is 
that the child did not have a highly 
qualified teacher, the parent would have 
no right of action under the Act on that 
basis. The rules of construction in new 
§ 300.18(f) (proposed § 300.18(e)) and 
§ 300.156(e) do not allow a parent or 
_ student to file a due process complaint 
for failure of an LEA or SEA to provide 
a highly qualified teacher. 

Changes: None. 

Comment: One commenter expressed 
concern with the rule of construction in 
new § 300.18(f) (proposed § 300.18(e)) 
because there are no requirements to 
develop a specific enforcement system 
to ensure that teachers meet the highly 
qualified standard. A few commenters 
recommended changing the rule of 
construction so that States meet their 
supervisory responsibilities under the 
Act if LEAs in the State are sanctioned 
under the ESEA for not having highly 
qualified teachers. 

Some commenters recommended 
clarifying that when the SEA or LEA 
employs an individual who is not 
highly qualified, States meet their 
responsibilities for general supervision 
under the Act through the notice and 
other sanction procedures identified 
under the ESEA. 

One commenter stated that the 
regulations are silent with regard to SEA 
actions when meeting the general 
supervision requirements under the Act, 
and noted that unless the regulations are 
expanded to clarify that SEA 
enforcement procedures under 
compliance monitoring are limited to 
ESEA enforcement procedures, the 
highly qualified teacher requirements of 
an individual teacher may 
inappropriately become the target for a 
finding of noncompliance. This 
commenter further stated that the ESEA 
contains specific procedures for failure 
of a district to comply with the highly 
qualified teacher provisions, and if the 
SEA also exercises sanctioning authority 
under the Act, schools could be 
punished twice under two separate 
provisions of Federal law for the same 
infraction. The commenter 
recommended that to avoid double 
jeopardy the regulations should clarify 
that the ESEA enforcement procedures 
for a district’s failure to hire a highly 
qualified teacher follow the provisions 
of the ESEA, not the Act. 

Discussion: The implementation and 
enforcement of the highly qualified 
teacher standards under the ESEA and 
the Act complement each other. The 
Office of Elementary and Secondary 
Education (OESE) currently monitors 
the implementation of the highly 
qualified teacher standards for teachers 


of core academic subjects under the 
ESEA. This includes special education 
teachers who teach core academic 
subjects. 

The Office of Special Education 
programs (OSEP) collects data about 
special education personnel 
qualifications and requires that SEAs 
establish and maintain qualifications to 
ensure that personnel essential to 
carrying out the purposes of Part B of 
the Act are appropriately and 
adequately prepared and trained. Those 

ersonnel must also have the content 
knowledge and skills to serve children 
with disabilities, consistent with 
§ 300.156. . 

OESE and OSEP will share their data 
to ensure that the highly qualified 
teacher requirements under the ESEA 
and the Act are met. This sharing of 


- information will also prevent schools 


from being punished twice for the same 
infraction. 

Changes: None. 
Teachers Hired by Private Elementary 
and Secondary Schools (New 
§ 300.18(h)) (Proposed § 300.18(g)) 


Comment: Some commenters agreed 
with new § 300.18(h) (proposed 
§ 300.18(g)), which states that the highly 
qualified special education teacher 
requirements do not apply to teachers 
hired by private elementary schools and 
secondary schools. However, many 
cominenters disagreed, stating that 
children placed by an LEA in a private 
school are entitled to receive the same 
high quality instruction as special 
education children in public schools. A 
few commenters stated that LEAs will 
place children in private schools to 
avoid hiring highly qualified teachers. 
Some commenters stated that public 
funds should not be used for any school 
that is not held to the same high 
standards as public schools. Other 
commenters stated that children with 
the most significant disabilities who are 
placed in private schools are children 
with the most need for highly qualified 
teachers. A few commenters stated that 
this provision is contrary to the intent _ 
of the ESEA and the Act to support the 
educational achievement of children ~ 
with disabilities. Other commenters 
stated that if instruction by a highly 
qualified teacher is a hallmark of FAPE, 
it should be an element of FAPE in any 
educational setting in which the child is 
enrolled by a public agency. 

A few commenters recommended that 
States have the discretion to determine 
whether and to what extent the highly 
qualified teacher requirements apply to 
teachers who teach publicly-placed and 
parentally-placed children with 
disabilities. The commenters stated that 


the SEA is in the best position to weigh 
the needs of private school children for 
highly qualified teachers and to assess 
what effect these requirements would 
have on the shortage of special 
education teachers in the State. One 
commenter asked whether the highly 
qualified teacher requirements apply to 
providers in private residential 
treatment centers where children with 
disabilities are placed to receive FAPE. 

Discussion: New § 300.18(h) 
(proposed § 300.18(g)) accurately 
reflects the Department’s position that 
the highly qualified special education — 
teacher requirements do not apply to. 
teachers hired by private elementary 
schools and secondary schools. This 
includes teachers hired by private 
elementary schools and secondary 
schools who teach children with 
disabilities. Consistent with this 
position and in light of comments | 
received regarding the requirements for 
private school teachers providing 
equitable services for parentally-placed 
private school children with disabilities 
under § 300.138, we will add language 
to new § 300.18(h) (proposed 
§ 300.18(g)) to clarify that the highly 
qualified special education teacher 
requirements also do not apply to 
private school teachers who provide 
equitable services to parentally-placed 
private school children with disabilities 
under § 300.138.’ 

Changes: We have added language in 
new § 300.18(h) (proposed § 300.18(g)) 
to clarify that the highly qualified 
special education teacher requirements 
also do not apply to private school 
teachers who provide equitable services 
to parentally-placed private school 
children with disabilities under 
§ 300.138. 


Homeless Children (§ 300.19) 


Comment: Several commenters 
requested adding the definition of 
homeless children in the regulations so 
that it is readily accessible to parents, 
advocates, and educators. 

Discussion: The term homeless 
children is defined in the McKinney- 
Vento Homeless Assistance Act. For the 
reasons set forth earlier in this notice, 
we are not adding the definitions of 
other statutes to these regulations. 


* However, we will include the current 


definition of homeless children in 
section 725 (42 U.S.C. 11434a) of the 
McKinney-Vento Homeless Assistance 
Act, as amended, 42 U.S.C. 11431 et seq. 
(McKinney-Vento Act) here for 
reference. 

The term homeless children and 
youths— 

(A) means individuals who lack a 
fixed, regular, and adequate nighttime 


Fnderal Register 71,.No. 14, 7006 Rules Regulations 


46563 


residence (within the meaning of 
section 103(a)(1)); and 
includes— 

(i) children and youths who are 
sharing the housing of other persons 
due to loss of housing, economic 
hardship, or a similar reason; are living 
in motels, hotels, trailer parks, or 
camping grounds due to the lack of 
alternative adequate accommodations; 
are living in emergency or transitional 
shelters; are abandoned in hospitals; or 
are awaiting foster care placement; 

(ii) children and so who have a 
primary nighttime residence that is a 
public or private. place not designed for 
or ordinarily used as a regular sleeping 
accommodation for human beings 
(within the meaning of section 
103(a)(2)(C)); 

(iii) children and youths who are 
living in cars, parks, public spaces, 
abandoned buildings, substandard 
housing, bus or train stations, or similar 
settings; and 

(iv) migratory children (as such term 
is defined in section 1309 of the 
Elementary and Secondary Eductation 
Act of 1965) who qualify as homeless 
for the purposes of this subtitle because 
the children are living in circumstances 
described in clauses (i) through (iii). 

Changes: None. 

Comment: One commenter stated that 
regulations are needed to address school 
selection and enrollment provisions 
under the McKinney-Vento Act. 
Another commenter recommended that 
the regulations include the McKinney- 
Vento Act’s requirement that school 
stability for homeless children be 
maintained during periods of residential 
mobility and that homeless children 
enrolled in new schools have the ability 
to immediately attend classes and 
participate in school activities. 

Discussion: We appreciate the 
commenters’ concerns, but do not 
believe it is necessary to duplicate the 
requirements of the McKinney-Vento 
Act in these regulations. We believe that 
these issues, as well as other issues 
regarding children with disabilities who 
are homeless, would be more 
appropriately addressed in non- 
regulatory guidance, in which more 
detailed information and guidance can 
be provided on how to implement the 
requirements of the Act and the 
McKinney-Vento Act to best meet the 
needs of homeless children with 
disabilities. We will work with the 
Office of Elementary and Secondary 
Education to provide guidance and 
disseminate information to special 
education teachers and administrators 
regarding their responsibilities for 
serving children with disabilities who 
are homeless. 


Changes: None. 


Indian and Indian Tribe (§ 300.21) 


Comment: One commenter expressed 
support for combining and moving the 
definition of Indian and Indian tribe 
from current § 300.264 to the definitions 
section of these regulations because the 
term is applicable in instances not 
related to BIA schools. However, 
another commenter stated that the 
definition was unnecessary because the 
purpose of the Act is to ensure that 
every child has FAPE. 

Discussion: The definitions of Indian 
and Indian tribe are included in 
sections 602(12) and (13) of the Act, 
respectively, and are, therefore, 
included in subpart A of these 
regulations. Subpart A includes 
definitions for those terms and phrases 
about which we are frequently asked 
and which we believe will assist SEAs 
and LEAs in implementing the 
requirements of the Act. Including the 
definitions of Indian and Indian tribe in 
the definitions section does not in any 
way affect the provision of FAPE to all 
eligible children under the Act. 

Changes: None. 

Comment: One commenter requested 
omitting “‘State Indian tribes”’ that are 
not also federally-recognized tribes from 
the definition of Indian and Indian tribe 
stating that Federal recognition of an 
Indian tribe should be a predicate for 
the tribe’s eligibility for Federal 
programs and services. One commenter 
expressed concern that including “State 
Indian tribes” in the definition could 
imply that the Secretary of the Interior 
is responsible for providing special 
education and related services or 
funding to all State Indian tribes. 

Discussion: Section 602(13) of the Act 
and § 300.21(b) define Indian tribe as 
“any Federal or State Indian tribe” and 
do not exclude State Indian tribes that 
are not federally-recognized tribes. We 
will add a new paragraph (c) to § 300.21 
clarifying that the definition of Indian 
and Indian tribe is not intended to 
indicate that the Secretary of Interior is 
required to provide services or funding - 
to a State Indian tribe that is not listed 
in the Federal Register list of Indian 
entities recognized as eligible to receive 
services from the United States, 
published pursuant to Section 104 of 
the Federally Recognized Indian Tribe 
List Act of 1994, 25 U.S.C. 479a-1. 

Changes: A new paragraph (c) has 
been added to § 300.21 to provide this 
clarification. 

Comment: One commenter stated that 
it was unclear how many States have 
defined Indian tribes that are not 
defined by the Federal government and 
asked what the effect would be on the 


provision of services by including State 
Indian tribes in the definition. Another 
commenter stated that including State 
Indian tribes in the definition of Indian 
and Indian tribe implies that children of 
State-recognized tribes are considered 
differently than other children. . 

Discussion: As noted in the 
discussion responding to the previous 
comment, the list of Indian entities 
recognized as eligible to receive services 
from the United States is published in 
the Federal Register, pursuant to 
Section 104 of the Federally Recognized 
Indian Tribe List Act of 1994, 25 U.S.C. 
479a—1. The Federal government does 
not maintain a list of other State Indian 
tribes. Including State Indian tribes that 
are not federally recognized in the 
definition does not affect who is 
responsible under the Act for the 
provision of services to children with 
disabilities who are members of State 
Indian tribes. Under section 611(h)(1) of 
the Act, the Secretary of the Interior is 
responsible for providing special 
education and related services to 
children age 5 through 21 with 
disabilities on reservations who are 
enrolled in elementary schools and 
secondary schools for Indian children 
operated or funded by the Secretary of 
the Interior. With respect to all other 
children aged 3 through 21 on 
reservations, the SEA of the State in . 
which the reservation is located is 
responsible for ensuring that all the 
requirements of Part B of the Act are 
implemented. 

Changes: None. 


Individualized Family Service Plan 
(§ 300.24) 


Comment: A few commenters 
recommended including the entire 


- definition of individualized family 


service plan in the regulations so that 
parents and school personnel do not 
have to shift back and forth between 
documents. 

Discussion: Adding the entire 
definition of individualized family 
service plan in section 636 of the Act, 
which includes information related to 
assessment and program development; 


_ periodic review; promptness after 


assessment; content of the plan; and 
parental consent, would unnecessarily 
add to the length of the regulations. 
However, the required content of the 
IFSP in section 636(d) of the Act is 
added here for reference. 

The individualized family service 
plan shall be in writing and contain— 

(1) A statement of the infant’s or 
toddler’s present levels of physical 
development, cognitive development, 
communication development, social or 
emotional development, and adaptive 
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development, based on objective 
criteria; 

(2) a statement of the family’s 
resources, priorities, and concerns 
relating to enhancing the development 
of the family’s infant or toddler with a 
disability; 

(3) a statement of the measurable 
results or outcomes expected to be 
achieved for the infant or toddler and 
the family, including pre-literacy and 
language skills, as developmentally 
appropriate for the child, and the 
criteria, procedures, and timelines used 
to determine the degree to which 
progress toward achieving the results or 
outcomes is being made and whether 
modifications or revisions of the results 
or outcomes or services are necessary; 

(4) a statement of specific early 
intervention services based on peer- 
reviewed research, to the extent 
practicable, necessary to meet the 
unique needs of the infant or toddler 
and the family, including the frequency, 
intensity, and method of delivering 
services; 

(5) a statement of the natural 
environments in which early 
intervention services will appropriately 
be provided, including a justification of 
the extent, if any, to which the services 
will not be provided in a natural 
environment; 

_ (6) the projected dates for initiation of 
services and the anticipated length, 
duration, and frequency of the services; 

(7) the identification of the service 
coordinator from the profession most 
immediately relevant to the infant’s or 
toddler’s or family’s needs (or who is 
otherwise qualified to carry out all 
applicable responsibilities under this 
part) who will be responsible for the 
implementation of the plan and 
coordination with other agencies and 
persons, including transition services; 
and 

(8) the steps to be taken to support the 
transition of the toddler with a 
disability to preschool or other 
appropriate services. 

Changes: None. 


Infant or Toddler With a cess 
(§ 300.25) 


Comment: A few commenters 
recommended including the entire 
definition of infant or toddler with a 
disability in the regulations so that 
parents and school personnel do not 
have to shift back and forth between 
documents. 

Discussion: We agree with the 
commenters and, therefore, will include 
the definition of infant or toddler with 
a disability from section 632(5) of the 
Act in these regulations for reference. 


Changes: Section 300.25 has been 
revised to include the entire definition 
of infant or toddler with a disability 
from section 632(5) of the Act. 


Institution of Higher Education 
(§ 300.26) 


Comment: One commenter 
recommended including the definition 
of institution of higher education in 


these regulations. 


Discussion: The term institution of 
higher education is defined in section 
101 of the Higher Education Act of 
1965, as amended, 20 U.S.C. 1021 et 
seq. (HEA). For-the reasons set forth 
earlier in this notice, we are not adding 
definitions from other statutes to these 
regulations. However, we are including 
the current definition here for reference. 

(a) Institution of higher education— 
For purposes of this Act, other than title 
IV, the term institution of higher 
education means an educational 
institution in any State that— 

(1) Admits as regular students only 
persons having a certificate of 
graduation from a school providing 
secondary education, or the recognized 
equivalent of such a certificate; 

(2) is legally authorized within such 


State to provide a program of education 


beyond secondary education; 

(3) provides an educational program 
for which the institution awards a 
bachelor’s degree or provides not less 
than a 2-year program that is acceptable 
for full credit toward such a degree; 

(4) is a public or other nonprofit 
institution; and 

(5) is accredited by a nationally 
recognized accrediting agency or 
association, or if not so accredited, is an 
institution that has been granted 
preaccreditation status by such an 
agency or association that has been 
recognized by the Secretary for the 
granting of preaccreditation status, and 
the Secretary has determined that there 
is satisfactory assurance that the 
institution will meet the accreditation 
standards of such an agency or 
association within a reasonable time. 

- (b) Additional Institutions Included— 
For purposes of this Act, other than title 


_IV, the term institution of higher 


education also includes— 

(1) Any school that provides not less 
than a 1-year program of training to 
prepare students for gainful 
employment in a recognized occupation 
and that meets the provision of 
paragraphs (1), (2), (4), and (5) of 
subsection (a); and 

(2) a public or nonprofit private 


educational institution in any State that, 


in lieu of the requirement in subsection 
(a)(1), admits as regular students 
persons who are beyond the age of 


compulsory school attendance in the 
State in which the institution is located. 

Changes: None. 

Comment: One commenter requested 
that we add language to the regulations 
that would allow Haskell and Sipi, 
postsecondary programs under the 
Haskell Indian Nations University and 
Southwestern Indian Polytechnic 
Institute Administrative Act of 1988, 25 
U.S.C. 3731 et seq., to be included in the 
definition of institution of higher 
education. 

Discussion: The Haskell and Sipi 
postsecondary programs under the 
Haskell Indian Nations University and 
Southwestern Indian Polytechnic 
Institute Administrative Act of 1988, 25 
U.S.C. 3731 et seq. meet the statutory 
definition of institution of higher 
education in section 602(17) of the Act 
because they meet the definition of the 
term in section 101 of the HEA. The Act 
does not include specific institutions in 
the definition of institution of higher 
education, nor do we believe it is 
necessary to add specific institutions to 
the definition in § 300.26. 

Changes: None. 


Limited English Proficient (§ 300.27) 


Comment: One commenter requested 
specific information about bilingual 
qualified personnel and qualified — 
interpreters. Some commenters 
recommended including the definition 
of ‘limited English proficient” in the 
regulations. 

Discussion: Each State is responsible 
for determining the qualifications of 
bilingual personnel and interpreters for 
children with limited English 
proficiency. 

The term limited English proficient is 
defined in the ESEA. For the reasons set 
forth earlier in this notice, we are not 
adding the definitions from other 
statutes to these regulations. However, 


_ we will include the current definition in 


section 9101(25) of the ESEA here for 
reference. 

The term limited English proficient 
when used with respect to an 
individual, means an individual—: 

(A) Who is aged 3 through 21; 

(B) Who is enrolled or preparing to 
enroll in an elementary school or 
secondary school; 

(C)(i) who was not born in the United 
States or whose native language is a 
language other than English; 

(ii)() who is a Native American or 
Alaska Native, or a native resident of the 
outlying areas; and 

(ID = Os comes from an environment 
where a language other than English has 
had a significant impact on the 
individual’s level of English language 
proficiency; or 
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(iii) who is migratory, whose native 
language is a language other than 
English, and who comes from an — 
environment where a language other 
than English is dominant; and 

(D) whose difficulties in speaking, 
reading, writing, or understanding the 
English language may be sufficient to 
deny the individual— 

(i) the ability to meet the State’s 
proficient level of achievement on State 
assessments described in section 
1111(b)(3); 

(ii) the ability to successfully achieve 
in classrooms where the language of 
instruction is English; or 

(iii) the opportunity to participate — 
fully in society. 

Changes: None. 


Local Educational Agency (§ 300.28) 


Comment: One commenter suggested 
revising § 300.28 to ensure that all 
responsibilities and rights attributed to 
an LEA apply to an ESA. 

Discussion: We believe that the 
provisions in § 300.12 and § 300.28 are 
clear that ESAs have full responsibilities 


-and rights as LEAs. We, therefore, 


decline to revise § 300.28. 

Changes: None. 

Comment: None. 

Discussion: Through its review of 
charter schools’ access to Federal 
funding, it has come to the Department’s 
attention that additional guidance is 
needed regarding whether charter 
schools that are established as their own 
LEAs must be nonprofit entities in order 
to meet the definition of LEA in 
§ 300.28. The definition of LEA in 
§ 300.28(b)(2) specifically includes a 
public charter school that is established 
as an LEA under State law and that 
exercises administrative control or 
direction of, or performs a service 
function for, itself. For purposes of the 
Act, the definitions of charter school, 
elementary school, and secondary 
school in §§ 300.7, 300.13, and 300.36, 
respectively, require that a public 
elementary or secondary charter school 
be a nonprofit entity. Therefore, a public 
elementary or secondary charter school 
established as its own LEA under State 
law, also must be a nonprofit entity. 
Although these regulations do not 
specifically define nonprofit, the 
definition in 34 CFR § 77.1 applies to 
these regulations. In order to eliminate 
any confusion on this issue, we will 
revise the definition of LEA to reflect 
that a public elementary or secondary 
charter school that is established as its 
own LEA under State law must be a 
rofit entity. 

anges: For clarity, we have revised 
§ io 28(b)(2) by inserting the term 
“nonprofit” before ‘ ‘charter school that 


‘as sign language, Braille, or oral 


is established as an LEA under State 
law.” 

Comment: One commenter stated that 
§ 300.28(c) is in error from a technical 
drafting perspective because it does not 
follow the statutory language in section 
602(19)(C) of the Act. The commenter 
also suggested adding a definition of 
“BIA funded school,” rather than 
adding a new definition of LEA related 
to BIA funded schools. 

Discussion: We agree that § 300.28(c) 
does not accurately reflect the statutory 
language in section 602(19)(C) of the Act 
and, as written, could be interpreted as 
defining BIA funded schools. This was 
not our intent. Rather, the intent was to 
include “BIA funded schools” in the 
definition of LEA, consistent with 
section 602(19)(C) of the Act. 

In order to correct the technical 
drafting error, we will change 
§ 300.28(c) to accurately reflect section 
602(19)(C) of the Act. We decline to add 
a definition of ““BIA funded schools.” 
The Act does not define this term and 
the Department does not believe that it 
is necessary to define the term. 

Changes: In order to correct a 
technical drafting error, § 300.28(c) has 
been revised to be consistent with 
statutory language. 


Native Language (§ 300.29) 


Comment: A few commenters 
expressed support for retaining the 
definition of native language, stating 
that it is important to clarify that sign 
language is the native language of many 
children who are deaf. One commenter 
stated it is important to clarify that the 
language normally used by the child 
may be different than the language 
normally used by the parents. Another 
commenter stated that the definition of 
native language does not adequately 
cover individuals with unique language 
and communication techniques such as 
deafness or blindness or children with 
no written language. 

Discussion: The definition of native 
language was expanded in the 1999 
regulations to ensure that the full range 
of needs of children with disabilities 
whose native language is other than 
English is appropriately addressed. The 
definition clarifies that in all direct 
contact with the child (including an 
evaluation of the child), native language 
means the language normally used by 
the child and not that of the parents, if 
there is a difference between the two. 
The definition also clarifies that for , 
individuals with deafness or blindness, 
or for individuals with no written 
language, the native language is the 
mode of communication that is 
normally used by the individual (such 


communication). We believe this 
language adequately addresses the 
commenters’ concerns. 

Changes: None. 


Parent (§ 300.30) 


Comment: Several commenters 
objected to the term ‘“‘natural parent” in 
the definition of parent because 
“natural parent” presumes there are 
“unnatural parents.” The commenters 
recommended using “birth parent” or 
“biological parent” throughout the 
regulations. 

Discussion: We understand that many 
people find the term ‘natural parent’ 
offensive. We will, therefore, use the 
term “biological parent” to refer to a 
non-adoptive parent. 

Changes: We have replaced the term 

“natural parent” with “biological 
parent” in the definition of parent and 
throughout these regulations. 

Comment: A significant number of 
commenters recommended retaining the 
language in current § 300.20(b), which 
states that a foster parent can act as a 
parent if the biological parent’s 
authority to make educational decisions 
on the child’s behalf have been 
extinguished under State law, and the 
foster parent has an ongoing, long-term 
parental relationship with the child; is 
willing to make the educational 
decisions required of parents under the 
Act; and has no interest that would 
conflict with the interest of the child. 

A few commenters stated that current 
§ 300.20(b) better protects children’s 
interests and should not be removed. 
Another commenter stated that 
removing current § 300.20 will have 
unintended consequences for the many 
foster children who move frequently to 
new homes because there will be 
confusion as to who has parental rights 
under the Act. A few commenters stated 
that short-term foster parents may not 
have the knowledge of the child or the 
willingness to actively participate in the 
special education process, which will 
effectively leave the child without a 
parent. 

One commenter stated that § 300.30 
needs to be changed to protect 
biological and adoptive parents from 
arbitrary decisions by educational 
officials who lack the legal authority to 
make educational decisions for the child 
and to ensure that when no biological or 
adoptive parent is available, a person 
with a long-term relationship with, and 
commitment to, the child has decision- 
making authority. 

Discussion: Congress changed the 
definition of parent in the Act. The 
definition of parent in these regulations 
reflects the revised statutory definition 
of parent in section 602(23) of the Act. 
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The Department understands the 
concerns expressed by the commenters, 
but believes that the changes requested 
would not be consistent with the intent 
of the statutory changes. In changing the 
definition of parent in the Act, Congress 
incorporated some of the wording from 
the current regulations and did not 
incorporate in the new definition of 
parent, the current foster parent 
language referenced by the commenters. 
-Changes: None. 

Comment: One commenter 
recommended allowing a foster parent 
who does not have a long-term 
relationship to be the parent, if a court, 
after notifying all interested parties, 
determines that it is in the best interest 
of the child. 

Discussion: Section 300.30(b)(2) 
clearly states that if a person is specified 
in a judicial order or decree to act as the 
parent for purposes of § 300.30, that 
person would be considered the parent 
under Part B of the Act. 

Changes: None. 

Comment: One commenter stated that 
§ 300.30(a)(2) withdraws the rights of 
biological parents under the Act without 
due process of law. 

Discussion: We do not agree with the 
commenter. If more than one person is 
attempting to act as a parent, 

§ 300.30(b)(1) provides that the 
biological or adoptive parent is 
presumed to be the parent if that person 
is attempting to act as the parent under 
§ 300.30, unless the biological or 
adoptive parent does not have legal 
authority to make educational decisions 
for the child, or there is a judicial order 
or decree specifying some other person 
to act as a parent under Part B of the 
Act. We do not believe that provisions 
regarding lack of legal authority or 
judicial orders or decrees would apply 
unless there has already been a 
determination, through appropriate 
legal processes, that the biological 
parent should not make educational 
decisions for the child or that another 
person has been ordered to serve as the 
parent. 

Changes: None. 

Comment: One commenter stated that 
§ 300.30(a)(2) is unwieldy and difficult 
to implement because it requires 
extensive fact finding by the LEA to 

determine whether any contractual 
obligations would prohibit the foster 
parent from acting as a parent. 
Discussion: The statutory language 
concerning the definition of parent was 
changed to permit foster parents to be 
considered a child’s parent, unless State 
law prohibits a foster parent from 
serving as a parent. The language in the 
regulations also recognizes that similar 
restrictions may exist in State 


regulations or in contractual agreements 
between a State or local entity and a 
foster parent, and should be accorded 
similar deference. We believe it is 
essential for LEAs to have knowledge of 
State laws, regulations, and any 
contractual agreements between a State 
or local entity and a foster parent to 


ensure that the requirements in 


§ 300.30(a)(2) are properly 
implemented. States and LEAs should 
develop procedures to make this 
information more readily and easily 
available so that LEAs do not have to 
engage in extensive fact finding each 
time a child with a foster parent enrolls 
in a school. 

Changes: None. 

Comment: One commenter stated that 
the regulations need to clarify that 
guardians ad litem do not meet the 
definition of a parent except for wards 
of the State where consent for the initial 
evaluation has been given by an 
individual appointed by the judge to 
represent the child in the educational 
decisions concerning the child. 

Discussion: We agree that guardians 
with limited appointments that do not 
qualify them to act as a parent of the 
child generally, or do not authorize 
them to make educational decisions for 
the child, should not be considered to 
be a parent within the meaning of these 
regulations. What is important is the 
legal authority granted to individuals 
appointed by a court, and not the term 
used to identify them. Whether a person 
appointed as a guardian ad litem has the 
requisite authority to be considered a 
parent under this section depends on 
State law and the nature of the person’s 
appointment. We will revise 
§ 300.30(a)(3) to clarify that a guardian 
must be authorized to act as the child’s 
parent generally or must be authorized 
to make educational decisions for the 
child in order to fall within the 
definition of parent. 

Changes: We have added language in 
§ 300.30(a)(3) to clarify when a guardian 
can be considered a parent under the _ 
Act. 

Comment: One commenter requested 
adding a “temporary parent’ appointed 
in accordance with sections 615(b)(2) or 

639(a)(5) of the Act to the definition of 
parent. 

Discussion: There is nothing in the 
Act that would prevent a temporary 
surrogate parent from having all the 
rights of a parent. Note 89 of the Conf. 
Rpt., p. 35810, provides that appropriate 
staff members of emergency shelters, 
transitional shelters, independent living 
programs, and street outreach programs 
would not be considered to be 
employees of agencies involved in the 
education or care of unaccompanied 


-§ 300.30 should cross-reference the 


youth (and thus prohibited from serving 
as a surrogate parent), provided that 
such a role is temporary until a i 
surrogate parent can be appointed who Fy 
meets the requirements for a surrogate 
parent in § 300.519(d). This provision is a 
included in § 300.519(f), regarding ; 
surrogate parents. Therefore, we do not 
believe it is necessary to add 
“temporary parent’ to the definition of 
parent in § 300.30. : 

Changes: None. 

Comment: A few commenters stated 
that the definition of parent is 
confusing, especially in light of the 
definition of ward of the State in new 
§ 300.45 (proposed § 300.44) and the % 
LEA’s obligation to appoint a surrogate q 
parent. These commenters stated that i 


definition of ward of the State in new 

§ 300.45 (proposed § 300.44) and state 
that the appointed surrogate parent for 
a child who is a ward of the State is the 
parent. 

Discussion: Section 615(b)(2) of the 
Act does not require the automatic 
appointment of a surrogate parent for 
every child with a disability who is a 
ward of the State. States and LEAs must 
ensure that the rights of these children 
are protected and that a surrogate parent 
is appointed, if necessary, as provided 
in § 300.519(b)(1). If a child who is a 
ward of the State already has a person 
who meets the definition of parent in 
§ 300.30, and that person is willing and 
able to assume the responsibilities of a 
parent under the Act, a surrogate parent 
might not be needed. Accordingly, we 
do not believe it is necessary to make 
the changes suggested by the 
commenters. 

Changes: None. 

Comment: One commenter expressed 
concern that public agencies will 
require biological or adoptive parents to 
affirmatively assert their rights or to take 
action in order to be presumed to be the 
parent. The commenter requested 
clarifying in § 300.30(b)(1) that 
biological or adoptive parents do not 
have to take affirmative steps in order 
for the presumption to apply. 

Discussion: The bickigical or adoptive 
parent would be presumed to be the 
parent under these regulations, unless a 
question was raised about their legal 
authority. There is nothing in the Act 
that requires the biological or adoptive 
parent to affirmatively assert their rights 
to be presumed to be the parent. We 
continue to believe that § 300.30(b)(1) is 
clear and, therefore, will not make the 
changes requested by the commenters. 

Changes: None. 

Comment: Some commenters 
recommended removing ‘“‘when 
attempting to act as a parent under this 
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part’’ in § 300.30(b)(1). A few 
commenters stated that there is no 
explanation of what it means for a 
biological parent to ‘‘attempt to act as a 
parent.’’ Another commenter stated that 
the regulations do not set any guidelines 
for determining how a public agency 
decides if a biological or adoptive 
parent is attempting to act as a parent. 

One commenter stated ‘‘attempting to 
act” would require LEAs to make _ 
determinations about a biological 
parent’s decision-making authority and 
this should be left up to courts to 
determine. One commenter stated that 
the regulations permit multiple persons 
to act as a child’s parent and do not 
adequately set forth a process to | 
determine who should be identified as 
the actual parent for decision-making 
purposes. The commenter further stated 
that the regulations do not set out a 
procedure or a timeframe by which 
public agency officials should 
determine if a biological parent has 
retained the right to make educational 
decisions for his or her child. - 
. One commenter stated that the 
definition of parent gives school 
districts excessive power; for example a 
school could appoint a surrogate parent 
if the foster parent was excessively 
demanding. The commenter further 
stated that a clearer order of priority and 
selection mechanism with judicial 
oversight needs to be in Place so that 
school districts cannot “parent shop” 
for the least assertive individual, and so 
that relatives, foster parents, social 
workers, and others involved with the 
child will know who has educational 
decision making authority. 

One commenter questioned whether 
§ 300.30(b) helps identify parents or 
confuses situations in which the person 
to be designated the parent is in dispute. 
Another commenter stated that the 
requirements in § 300.30(b) place the 
responsibility of determining who 
serves as the parent of a child in foster 
care directly on the shoulders of school 
administrators who are not child 
welfare experts. The commenter 
recommended that a foster parent 
automatically qualify as a parent when 
the rights of the child’s biological 
parents have been extinguished and the 
foster parent has a long-term 
relationship with the child, no conflict 


. of interest, and is willing to make 


educational decisions. 

Discussion: Section 300.30(b) was 
added to assist schools and public 
agencies in determining the appropriate 
person to serve as the parent under Part 
B of the Act in those difficult situations 
in which more than one individual is 
“attempting to act as a parent” and 
make educational decisions for a child. 


It recognizes the priority of the 
biological or adoptive parent and the 
authority of the courts to make 
decisions, and does not leave these 


- decisions to school administrators. 


The phrase ‘‘attempting to act as a 
parent” is generally meant to refer to 
situations in which an individual 
attempts to assume the responsibilities 
of a parent under the Act. An individual 
may “attempt to act as a parent’’ under 
the Act in many situations; for example, 
if an individual provides consent for an 
evaluation or reevaluation, or attends an 
IEP Team meeting as the child’s parent. 
We do not believe it is necessary or 
possible to include in these regulations 
the numerous situations in which an 
individual may “attempt to act as a 

Section 300. 30(b)(1) provides that the 
biological or adoptive parent is 
presumed to be the parent if that person 
is attempting to act as the parent under 
§ 300.30, unless the biological or 
adoptive parent does not have legal 
authority to make educational decisions 
for the child, or there is a judicial order 
or decree specifying some other person 
to act as a parent under Part B of the 
Act. Section 300.30(b)(2) provides that if 
a person (or persons) is specified in a 
judicial order or decree to act as the 
parent for purposes of § 300.30, that 
person would be the parent under Part 
B of the Act. We do not believe that it 
is necessary for these regulations to 
establish procedures or a timeline for a 
public agency to determine whethera ~* 
biological parent has retained the right 
to make educational decisions for a 
child. Such procedures and timelines 
will vary depending on how judicial | 
orders or decrees are routinely handled 
in a State or locality, and are best left 
to State and local officials to determine. 

Changes: None. 

Comment: A few commenters 
recommended modifying § 300.30(b)(2) 
to clarify that a court has the discretion 
to decide who has the right to make 
educational decisions for a child. One 
commenter recommended clarifying 
that the judicial decree referred to in 
§ 300.30(b)(2) relates specifically to 
divorce situations, rather than situations 
involving children who are wards of the 
State. Another commenter stated that 
§ 300.30(b)(2) appears to be aimed at 
situations where the court has 
designated a parent, such as ina 
custody decree, and that it is not clear 
what the provision adds. 

Discussion: Section 300.30(b)(2) 
specifically states that if a judicial 
decree or order identifies a person or 
persons 'to act as the parent of a child 
or to make educational decisions on 
behalf of a child, then that person 


would be determined to be the parent. 
It was intended to add clarity about who 
would be designated a parent when 
there are competing individuals under 
§ 300.30(a)(1) through (4) who could be 
considered a parent for purposes of this 
part. It is not necessary to specify or 
limit this language to provide that the 
judicial decree or order applies to 
specific situations, such as divorce or 
custody cases. However, it should not 
authorize courts to appoint individuals 
other than those identified in 

§ 300.30(a)(1) through (4) to act as 
parents under this part. Specific 
authority for court appointment of 
individuals to provide consent for 
initial evaluations in limited 
circumstances is in § 300.300(a)(2)(c). 
Authority for court appointment of a 
surrogate parent in certain situations is 
in § 300.519(c). 

Changes: We have revised 
§ 300.30(b)(2) to limit its application to 
individuals identified under 
§ 300.30(a)(1) through (4) and have 
deleted the phrase “except that a public 
agency that provides education or care 
for the child may not act as the parent”’ 
as unnecessary. 

Comment: One commenter 
recommended allowing foster parents to 
act as parents only when the birth 
parent’s rights have been extinguished 
or terminated. A few commenters 
reqhested that the regulations clarify the 
circumstances under which a foster 
parent can take over educational 
decision making. One commenter stated 
that allowing a foster parent to act as a 
parent would disrupt the special 
education process. 

Discussion: Under § 300.30(a)(2), a 
foster parent can be considered a parent, 
unless State law, regulations, or 
contractual obligations with a State or 
local entity prohibit a foster parent from 
acting as a parent. However, in cases 
where a foster parent and a biological or 
adoptive parent attempt to act as the 
parent, § 300.30(b)(1) clarifies that the 
biological or adoptive parent is 
presumed to be the parent, unless the 


biological or adoptive parent does not 


have legal authority to make educational 
decisions for the child. Section 
300.30(b)(2) further clarifies that if a 
person or persons such as a foster parent 
or foster parents is specified in a 
judicial order or decree to act as the 
parent for purposes of § 300.30, that 
person would be the parent under Part 
B of the Act. We do not believe that 
further clarification is necessary. 

Changes: None. 

Comment: A few commenters 
recommended that “‘extinguished under 
State law’’ be defined to mean both 
temporary and permanent termination 
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of parental rights to make educational 
decisions because this would allow 
courts to make more timely decisions 
regarding the role of a parent and not 
feel bound to wait for a full termination 
of parental rights. 

Discussion: The phrase ‘“‘extinguished 
under State law”’ is not used in the Act 
or these regulations. The phrase was 
used in the definition of parent in 
current § 300.20(b)(1). The comparable 
provision in these regulations is in 
§ 300.30(b)(1), which refers to situations 
in which the “‘biological or adoptive 
_ parent does not have legal authority to 
make educational decisions for the - 
child.” We do not believe that either of 
these phrases affects the timeliness of 
decision making by courts regarding 
parental rights. 

Changes: None. 

Comment: Some commenters stated 
that “consistent with State law” should 


be included in § 300.30(b)(2) in order to — 


honor local laws already in place to 
protect these children. 

Discussion: We do not believe the 
change recommended by the 
commenters is necessary. Courts issue 
decrees and orders consistent with 
applicable laws. 

Changes: None. 

Comment: One commenter stated that 
it would not be wise to completely 
exclude an agency involved in the 
education or care of the child from 
serving as a parent because situations in 
which an LEA acts as a parent are very 
rare and only occur under very unusual 
circumstances. 

Discussion: The exclusion of an 
agency involved in the education or care 
of the child from serving as a parent is 
consistent with the statutory prohibition 
that applies to surrogate parents in 
sections 615(b)(2) and 639(a)(5) of the 
Act. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
clarify the responsibilities of the LEA 
when a biological or adoptive parent 
and a foster parent attempt to act as the 
parent. Although the regulations state 
that the biological or adoptive parent 
must be presumed to be the parent _ 
unless the biological or adoptive parent 
has been divested of this authority by a 
court, the commenter stated that the 
regulations are not clear as to whether 
the LEA has the duty to notify the 
biological or adoptive parent, 
accommodate his or her schedule, or 
otherwise take steps to facilitate the 
biological or adoptive parent’s 
participation. 

One commenter recommended 
clarifying the relative rights of a 
biological or adoptive parent and a 


foster parent when a child is in foster 
care and the foster parent is not 
prohibited by the State from acting as a 
parent. 

Discussion: Section 300.30(b)(1) states 
that when more than one party is 
qualified under § 300.30(a) to act as the 
parent, the biological or adoptive parent 
is presumed to be the parent (unless a 
judicial decree or order identifies a 
specific person or persons to act as the 
parent of a child). The biological or - 
adoptive parent has all the rights and 
responsibilities of a parent under the 
Act, and the LEA must provide notice 
to the parent, accommodate his or her 
schedule when arranging meetings, and 
involve the biological or adoptive parent 
in the education of the child witha — 
disability. Thus, if a child is in foster 
care (and the foster parent is not 
prohibited by the State from acting as a 
parent) and the biological or adoptive 
parent is attempting to act as a parent, 
the biological or adoptive parent is 
presumed to be the parent unless the 
biological or adoptive parent does not 
have legal authority to make educational 
decisions for the child or a judicial 
decree or order identifies a specific 
person or persons to act as the parent of 
a child. 

Changes: None. 

Comment: few commenters stated 
that it is unclear when or under what 
circumstances a biological or adoptive 
parent ceases or surrenders their rights _ 
to a foster parent to make educational 
decisions for a child. One commenter 
stated that the regulations should define 
clearly the situations when this would 
occur and the level of proof that must 
be shown by the party seeking to make 
educational decisions on behalf of a 
child. The commenter stated that only 
under the most extreme and compelling 
circumstances should a court be able to 
appoint another individual to take the 
place of a biological or adoptive parent. 

Discussion: It would be inappropriate 
and beyond the authority of the 
Department to regulate on the 
termination of parental rights to make 
educational decisions. It is the 
responsibility of a court to decide 
whether to appoint another person or 
persons to act as a parent of a child or 
to make educational decisions on behalf 
of a child. ; 

Changes: None. 

Comment: One commenter requested 
clarifying to whom LEAs must provide 
notice, or obtain consent in situations. 
where there are disputes between 
biological or adoptive parents (e.g., 
when parents separate or divorce). 

Discussion: In situations where the 
parents of a child are divorced, the 
parental rights established by the Act 


apply to both parents, unless a court 
order or State law specifies otherwise. 

Changes: None. 

Comment: A few commenters 
recommended clarifying in the 
regulations that a private agency that 
contracts with a public agency for the 
education or care of the child may not 
act as a parent. 

Discussion: A private agency that 
contracts with a public agency for the 
education or care of the child, in 
essence, works for the public agency, 
and therefore, could not act as a parent 
under the Act. We do not believe it is 


_ necessary to regulate on this matter. 


Changes: None. 


Parent Training and Information Center 
(§ 300.31) 


Comment: One commenter requested 


describing a parent training and 


information center (PTI) and a 
community parent resource center 
(CPRC) in the regulations, rather than 
referencing section 671 or 672 of the 
Act. 

Discussion: We do not believe it is 
necessary to include these descriptions 
in the regulations. Section 671 of the 
Act describes the program requirements 
for a PTI and section 672 of the Act 
‘describes the program requirements for 
a CPRC. These sections describe the 
activities required of PTIs and CPRCs, as 
well as the application process for 
discretionary funding under Part D of 
the Act, and would unnecessarily add to 
the length of the regulations. j 

Changes: None. 

Comment: One commenter stated that, 
in order for a State or LEA to be ; 
considered for funding under the Act, 
the regulations should require 
partnerships with the PTIs and the 
CPRCs, as well as input from PTIs and 
CPRCs on assessing State and local 
needs, and developing and 
implementing a plan to address State 
and local needs. 

Discussion: We disagree with the 
commenter. There is nothing in the Act 
that requires States or LEAs, as a 
condition of funding, to obtain input 
from PTIs and CPRCs in assessing needs 
or developing and implementing a plan 
to address State or local needs. States 
and LEAs are free to do so, but it is not 
a requirement for funding. 

Changes: None. 


Public Agency (§ 300.33) 


Comment: One commenter stated that 
the term public agency is not in the Act 
and noted that no State has created a 
new type of public education agency 


_ beyond LEAs and SEAs. The commenter 


stated that including the definition of 


public agency in the regulations, 
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therefore, raises concerns regarding the 
responsibility and authority for future 
special education services. 

Discussion: The definition of public 
agency refers to all agencies responsible 
for various activities under the Act. The 
terms “LEA” or “SEA” are used when 
referring to a subset of public agencies. 
We disagree that the definition raises - 
concerns about the responsibility and 
authority for future educational services 
because the term public agency is used 
only for those situations in which a 
particular regulation does not apply 
only to SEAs and LEAs. 

During our internal review of the 
NPRM, we found several errors in the 
definition of public agency. Our intent 
was to use the same language in current 
§ 300.22. We will, therefore, correct- 
these errors to be consistent with 
current § 300.22. Additionally, we will 
clarify that a charter school must be a 
nonprofit charter school. As noted in 
the discussion regarding § 300.28(b)(2), 
we Clarified that a charter school 
established as its own LEA under State 
law, must be a nonprofit charter school. 

Changes: We have removed the 
phrase ‘‘otherwise included the 
second time it appears, and replaced it 
with “‘a school of an” in § 300.33. We 
have also changed “LEAs” to “LEA”’ 
and “ESAs” to “ESA” the third time 
these abbreviations appear in § 300.33. 


Related Services (§ 300.34) 
Related Services, General (§ 300.34(a)) 


Comment: One commenter requested ! 
defining related services as enabling a 
child with a disability to receive FAPE 
in the LRE. 

Discussion: The definition of related 
services is consistent with section 
601(26) of the Act, which does not refer 
to LRE. The Department believes that 
revising the regulations as requested 
would inappropriately expand the 
definition in the Act. Furthermore, the 
regulations in § 300.114(a)(2)(ii) already 
prevent placement of a child outside the 
regular education environment unless 
the child cannot be satisfactorily 
educated in the regular education 
environment with the use of 
supplementary aids and services. 
Therefore, we see no need to make the 
change suggested by the commenter. 

Changes: None. 

Comment: We received numerous 
requests to revise § 300.34 to add 
specific services in the definition of 
related services. A few commenters 
recommended including marriage and 
family therapy. One commenter 
recommended adding nutrition therapy 
and another commenter recommended 
adding recreation therapy. A significant 


number of commenters recommended 
adding art, music, and dance therapy. 
One commenter recommended adding 
services to ensure that medical devices, 
such as those used for breathing, 
nutrition, and other bodily functions, 
are working properly. One commenter 
requested adding programming and 
training for parents and staff as a related 
service. 

A few commenters requested 
clarification on whether auditory 
training and aural habilitation are 
related services. One commenter asked 
whether hippotherapy should be 
included as a related service. Other 
commenters recommended adding 
language in the regulations stating that 
the list of related services is not 
exhaustive. A few commenters asked 
whether a service is prohibited if it is 
not listed in the definition of related 
services. 

Discussion: Section 300.34(a) and 
section 602(26) of the Act state that 
related services include other 
supportive services that are required to 
assist a child with a disability to benefit 
from special education. We believe this 
clearly conveys that the list of services 
in § 300.34 is not exhaustive and may 
include other developmental, corrective, 
or supportive services if they are 
required to assist a child with a 
disability to benefit from special 
education. It would be impractical to 
list every service that could be a related 
service, and therefore, no additional 
language will be added to the 
regulations. 

Consistent with §§ 300.320 through 
300.328, each child’s IEP Team, which 
includes the child’s parent along with 
school officials, determines the 
instruction and services that are needed 
for an individual child to receive FAPE. 
In all cases concerning related services, 
the IEP Team’s determination about 
appropriate services must be reflected in 
the child’s IEP, and those listed services 
must be provided in accordance with 
the IEP at public expense and at no cost 
to the parents. Nothing in the Act or in 
the definition of related services 
requires the provision of a related 
service to a child unless the child’s IEP 
Team has determined that the related 
service is required in order for the child 
to benefit from special education and 
has included that service in the child’s 
IEP. 

Changes: None. 

Comment: One commenter 
recommended adding behavior 
interventions to the list of related 
services, stating that while positive 
behavioral interventions and supports 
are often provided by one of the 
professionals listed in § 300.34(c), other. 


types of specialists also often provide 
them. 

Discussion: The list of related services 
in § 300.34 is consistent with section 
602(26) of the Act and, as noted above, 
we do not believe it is necessary to add 
additional related services to this list. 
We agree with the commenter that there 
may be many professionals in a school 
district who are involved in the 
development of positive behavioral 
interventions. Including the 
development of positive behavioral 
interventions in the description of 
activities under psychological services 
(§ 300.34(b)(10)) and social work 
services in schools (§ 300.34(b)(14)) is 
not intended to imply that school 
psychologists and social workers are 
automatically qualified to perform these 
services or to prohibit other qualified 
personnel from providing these services, 
consistent with State requirements. 

Changes: None. 


Exception; Services That Apply to 
Children With Cochlear Implants 
(§ 300.34(b)) 


Comment: Many commenters opposed 
the exclusion of surgically implanted 
devices from the definition of related 
services. Many commenters stated that 
the Act does not exclude the 
maintenance or programming of 
surgically implanted devices from the 
definition of related services, and that 
the regulations should specifically state 
that related services includes the 
provision of mapping services for a 
child with a cochlear implant. A few 
commenters stated that the issue of 
mapping cochlear implants needs to be 
clarified so that schools and parents 
understand who is responsible for 
providing this service. One commenter 
requested that the regulations clearly 
specify that optimization of a cochlear 
implant is a medical service and define 
mapping as an audiological service. 

Discussion: The term ‘‘mapping” 
refers to the optimization of a cochlear 
implant and is not included in the 
definition of related services. 
Specifically, “mapping” and 
“optimization”’ refer to adjusting the 
electrical stimulation levels provided by 
the cochlear implant that is necessary 


. for long-term post-surgical follow-up of 


a cochlear implant. Although the 
cochlear implant must be properly 
mapped in order for the child to hear 
well in school, the mapping does not 
have to be done in school or during the 
school day in order for it to be effective. 
The exclusion of mapping from the 
definition of related services reflects the 
language in Senate Report (S. Rpt.) No. 


- 108-185, p. 8, which states that the 


Senate committee did not intend that 


‘ 
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mapping a cochlear implant, or even the 
costs associated with mapping, such as 
transportation costs and insurance co- 
payments, be the responsibility ofa _ 
school district. These services and costs 
are incidental to a particular course of 
treatment chosen by the child’s parents 

- to maximize the child’s functioning, and 
are not necessary to ensure that the 
child is provided access to education, 
regardless of the child’s disability, 
including maintaining health and safety 
‘while in school. We will add language 
in § 300.34(b) to clarify that mapping a 
cochlear implant is an example of 
device optimization and is not a related 
service under the Act. 

Changes: We have added “‘(e.g., 
mapping)” following ‘‘functioning” in 
§ 300.34(b) to clarify that mapping a — 
surgically implanted device is not a 
related service under the Act. 

Comment: A significant number of 
commenters stated that children with 
cochlear implants need instruction in 
listening and language skills to process 
spoken language, just as children with 
hearing loss who use hearing aids, and 
requested that the regulations clarify 
that excluding the optimization of 
device functioning from the definition 
of related services does not impact a 
child’s access to related services such as 
speech and language therapy, assistive 
listening devices, appropriate classroom 
acoustics, auditory training, educational 
interpreters, cued speech transliterators, 
and specialized instruction. _ 

One commenter requested that the 
regulations explicitly state whether a 
public agency is required to provide 
more speech and language services or 
audiology services to a child with a 
cochlear implant. Another commenter 
requested that the regulations clarify . 
that optimization only refers to access to 
assistive technology, such as assistive 
listening devices (e.g., personal 
frequency modulation (FM) systems) 
and monitoring and troubleshooting of 
the device function that is required 
under proper functioning of hearing 
aids. 

Discussion: Optimization generally 
refers to the mapping necessary to make 
the cochlear implant work properly and 
involves adjusting the electrical 
stimulation levels provided by the 
cochlear implant. The exclusion of 
mapping as a related service is not 
intended to deny a child with a 
disability assistive technology (e.g., FM 
system); proper classroom acoustical 
modifications; educational support 
services (e.g., educational interpreters); 
or routine checking to determine if the 
external component of a surgically 
_ implanted device is turned on and 
working. Neither does the exclusion of 


mapping as a related service preclude a 
child with a cochlear implant from 
receiving the related services (e.g., 
speech and language services) that are 
necessary for the child to benefit from 
special education services. As the 
commenters point out, a child with a 
cochlear implant may still require 
related services, such as speech and 
language therapy, to process spoken 
language just as other children with 
hearing loss who use hearing aids may 
need those services and are entitled to 
them under the Act if they are required 
for the child to benefit from special 


‘education. Each child’s IEP Team, 


which includes the child’s parent along 
with school officials, determines the _ 
related services, and the amount of 
services, that are required for the child 
to benefit from special education. It is 
important that the regulations clearly 
state that a.child with a cochlear 
implant or other surgically implanted 
medical device is entitled to related 
services that are determined by the 
child’s IEP Team to be necessary for the 
child to benefit from special education. 
Therefore, we will add language in 

§ 300.34(b) to clarify that a child with a 
cochlear implant or other surgically 
implanted medical device is entitled to 
those related services that are required 
for the child to benefit from special 


education, as determined by the child’s 


IEP Team. 

Changes: We have reformatted 
§ 300.34(b) and added a new paragraph 
(2) to clarify that a child with a cochlear 
implant or other surgically implanted 
device is entitled to the related services 
that are determined by the child’s IEP 
Team to be required for the child to 
benefit from special education. We have 
also added the phrase “services that 
apply to children with surgically 
implanted devices, including cochlear 
implants’ to the heading in § 300.34(b). 

Comment: One commenter expressed 
concern that excluding the optimization 
of device functioning and maintenance 
of the device as related services will 
establish different standards for serving 
children with cochlear implants versus 
children who use hearing aids and other 
external amplification-devices, and 
recommended clarifying that routine 


' monitoring of cochlear implants and 


other surgically implanted devices to 
ensure that they are functioning in a 
safe and effective manner is permitted 
under the Act. 

A few commenters stated that some 
schools are interpreting the exclusion of 
device optimization, functioning, and 
maintenance to mean that they do not 
have to help the child change a battery 
in the externally worn speech processor 
connected with the surgically implanted 


device, make certain that it is turned on, 
or help the child to learn to listen with 
the cochlear implant. One commenter 
stated that children with cochlear 
implants should have the same services 
as children who use a hearing aid when 
the battery needs changing or 
equipment breaks down. 

One commenter stated that § 300.34(b) 
is confusing and should explicitly state 
that the exception of the optimization of 
device functioning, maintenance of the 
device, or replacement of the device is 
limited to surgically implanted devices. 
The commenter stated that the language 
could erroneously lead to an 
interpretation that this exception is 
applicable to all medical devices. One 
commenter expressed concern that this 
misinterpretation could put insulin 
pumps and other medical devices that 
are required for the health of the child 
in the same category as cochlear 
implants. 

A few commenters stated that it is 
important to clarify that excluding the 
optimization of device functioning and 
the maintenance of the device should 
not be construed to exclude medical 
devices and services that children need 
to assist with breathing, nutrition, and 
other bodily functions while the child is 
involved with education and other 
school-related activities. 

One commenter stated that a school 
nurse, aide, teacher’s aide, or any other 
person who is qualified and trained 
should be allowed to monitor and 
maintain, as necessary, a surgically 
implanted device. 

Discussion: A cochlear implant is an 
electronic device surgically implanted 
to stimulate nerve endings in the inner 
ear (cochlea) in order to receive and 
process sound and speech. The device 
has two parts, one that is surgically 
implanted and attached to the skull and, 
the second, an externally worn speech 
processor that attaches to a port in the 
implant. The internal device is intended 
to be permanent. 

Optimization or ‘“‘mapping”’ adjusts or- 
fine tunes the electrical stimulation 
levels provided by the cochlear implant — 
and is changed as a child learns to 
discriminate signals to a finer degree. 
Optimization services are generally 
provided at a specialized clinic. As we 
discussed previously regarding § 300.34, 
optimization services are not a covered 
service under the Act. However, a 
public agency still has a role in 
providing services and supports to help 
children with cochlear implants. _ 

Particularly with younger children or 
children who have recently obtained 
implants, teachers and related services 
personnel frequently are the first to 
notice changes in the child’s perception 
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of sounds that the child may be missing. 
This may manifest as a lack of attention 
or understanding on the part of the 
child or frustration in communicating. 
The changes may indicate a need for 
remapping, and we would expect that 
school personnel would communicate 
with the child’s parents about these 
issues. To the extent that adjustments to 
the devices are required, a specially 
trained professional would provide the 
remapping, which is not considered the 
responsibility of the public agency. 

In many ways, there is no substantive 
difference between serving a child with 
a cochlear implant in a school setting 
and serving a child with a hearing aid. 
The externally worn speech processor 
connected with the surgically implanted 
device is similar to a hearing aid in that 
it must be turned on and properly 
functioning in order for the child to 
benefit from his or her education. 
Parents of children with cochlear 


_ implants and parents of children with 


hearing aids both frequently bring to 
school extra batteries, cords, and other 
parts for the hearing aids and externally 
worn speech processors connected with 
the surgically-implanted devices, 
especially for younger children. The 
child also may need to be positioned so 
that he or she can directly see the 
teacher at all times, or may need an FM 
amplification system such as an audio 
loop. 

For services that are not necessary to 
provide access to education by 
maintaining the health or safety of the 
child while in school, the distinguishing 
factor between those services that are 
not covered under the Act, such as 
mapping, and those that are covered, 
such as verifying that a cochlear implant 
is functioning properly, in large 
measure, is the level of expertise 
required. The maintenance and 


- monitoring of surgically implanted 


devices require the expertise of a 
licensed physician or an individual 
with specialized technical expertise 
beyond that typically available from 
school personnel. On the other hand, 
trained lay persons or nurses can 
routinely check an externally worn 
processor connected with a surgically 
implanted device to determine if the 
batteries are charged and the external 
processor is operating. (As discussed 
below, the Act does require public 
agencies to provide those services that 
are otherwise related services and are 
necessary to maintain a child’s health or 
safety in school even if those services 
require specialized training.) Teachers 
and related services providers can be 


‘taught to first check the externally worn 


speech processor to make sure it is 
turned on, the volume and sensitivity 


settings are correct, and the cable is 
connected, in much the same manner as 
they are taught to make sure a hearing 
aid is properly functioning. To allow a 
child to sit in a classroom when the 
child’s hearing aid or cochlear implant 
is not functioning is to effectively 
exclude the child from receiving an | 
appropriate education. Therefore, we 
believe it is important to clarify that a 
public agency is responsible for the 
routine checking of the external 
components of a surgically implanted 
device in much the same manner as a 
public agency is responsible for the 
— functioning of hearing aids. 

The public agency also is responsible 
for providing services necessary to 
maintain the health and safety of a child 
while the child is in school, with 
breathing, nutrition, and other bodily 
functions (e.g., nursing services, 
suctioning a tracheotomy, urinary 
catheterization) if these services can be 
provided by someone who has been 
trained to provide the service and are 
not the type of services that can only be 
provided by a licensed physician. 
(Cedar Rapids Community School 
District v. Garret F., 526 U.S. 66 (1999)). 

Changes: We have added new 
§ 300.113 to cover the routine checking 
of hearing aids and external components 
of surgically implanted devices. The 
requirement for the routine checking of 
hearing aids has been removed from 
proposed § 300.105 and included in 
new § 300.113(a). The requirement for 
routine checking of an external 
component of a surgically implanted 
medical device has been added as new 
§ 300.113(b). The requirements for 
assistive technology devices and 
services remain in § 300.105 and the 
heading has been changed to reflect this 
change. We have also included a 
reference to new § 300.113(b) in new 
§ 300.34(b)(2). 

Comment: A few commenters stated 
that specialized cochlear implant 
audiologists who are at implant centers 
or closely associated with them should 
program cochlear implants. One 
commenter stated that, typically, school 
audiologists and school personnel do 
not have the specialized experience to 
program cochlear implants. 

Discussion: The personnel with the 
specific expertise or licensure required 
for the optimization (e.g., mapping) of 
surgically implanted devices are 
decisions to be made within each State 
based on applicable State statutes and 
licensing requirements. Since mapping 
is not covered under the Act, personnel 
standards for individuals who provide 
mapping services are beyond the scope > 


of these regulations. 


Changes: None. 


Audiology (§ 300.34(c)(1)) 


Comment: One commenter stated that 
the definition of audiology does not 
reflect current audiology practice in 
schools and recommended new 
language to include services for children 
with auditory-related disorders, 
provision of comprehensive audiologic 
habilitation and rehabilitation services; 
consultation and training of teachers 
and other school staff; and involvement 
in classroom acoustics. 

Discussion: The definition of 
audiology is sufficiently broad to enable 
audiologists to be involved in the 
activities described by the commenter. 
We do not believe it is necessary to 
change the definition to add the specific 
functions recommended by the 
commenter. 

Changes: None. 

Comment: A few commenters 
requested adding mapping services for a 
child with a cochlear implant to the 
definition of audiology. 

Discussion: For the reasons discussed _ 
previously in this section, § 300.34(b) 
specifically excludes the optimization of 
a surgically implanted device from the 
definition of related services. This 
includes mapping of a cochlear implant. 

Changes: None. 

Comment: One commenter stated that 
the definition of audiology appears to be 
limited to children who are deaf or hard 
of hearing, and recommended adding 
language to allow children without 
expressive speech to receive such 
services. 

Discussion: The term audiology, as 
defined in § 300.34(c)(1), focuses on 
identifying and serving children who 
are deaf or hard of hearing. It is not 
necessary to add language in the 
regulations regarding children without 
expressive speech because the 


determining factor of whether audiology 


services are appropriate for a child is 
whether the child may be deaf or hard 
of hearing, not whether a child has 
expressive speech. 

Changes: None. 


Early Identification and Assessment of 
Disabilities (§ 300.34(c)(3)) 


Comment: Some commenters noted 
that “early identification and 
assessment of disabilities” was removed 
from the list of related services in 
§ 300.34(a). 

Discussion: ‘Early identification and 
assessment of disabilities” was 
inadvertently omitted from the list of 
related services in § 300.34(a). 

Changes: “Early identification and 
assessment” will be added to the list of 
related services in § 300.34(a). 
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Interpreting Services (§ 300.34(c)(4)) 


Comment: One commenter 
recommended that the definition of 
interpreting services requires that such 
services be provided by a qualified 
interpreter who is able to effectively, 
accurately, and impartially use any 
specialized vocabulary, both receptively 
and expressively. A few commenters 
strongly recommended requiring 
interpreting services to be provided by 
qualified interpreters to ensure 
equivalent communication access and 
effective communication with, and for, 
children who are deaf or hard of 
hearing. The commenter stated that 
~ personnel standards for interpreters 
vary greatly across SEAs and LEAs, and 
requiring qualified interpreters would 
be consistent with the definition of 
other related services included in these 
regulations such as physical therapy 
and occupational therapy. 

One commenter recommended 
defining the function of an interpreter as 
a person who facilitates communication 
between children who are deaf or hard 
of hearing, staff, and children, 
regardless of the job title. 

Discussion: Section 300.156, 
consistent with section 612(a)(14) of the 
Act, clarifies that it is the responsibility 
of each State to establish personnel 
qualifications to ensure that personnel 
necessary to carry out the purposes of 
the Act are appropriately and 
adequately prepared and trained and 
have the content knowledge and skills 
to serve children with disabilities. It is 
not necessary to add more specific 
functions of individuals providing 
interpreting services, as recommended 
by the commenters. States are 
appropriately given the flexibility to 
determine the qualifications and 
responsibilities of personnel, based on 
the needs of children with disabilities in 
the State. 

Changes: None. 

Comment: A few commenters 


recommended including American sign — 


language and sign language systems in 
the definition of interpreting services. 
Discussion: The definition of 
interpreting services is sufficiently 
broad to include American sign 
language and sign language systems, 
and therefore, will not be changed. We 
believe it is important to include sign 
language transliteration (e.g., translation 
systems such as Signed Exact English 
and Contact Signing), in addition to sign 
language interpretation of another 
language (e.g., American sign language) 
in the definition of interpreting services, 
and will add this language to 
§ 300.34(c)(4)(i). 


Changes: We have added language to 
§ 300.34(c)(4)(i) to include sign language 
transliteration. 

Comment: A few commenters 
recommended changing the definition 
of interpreting services to clarify that the 
need for interpreting services must be 
based on a child’s disability and not 
degree of English proficiency. 

Discussion: The definition of 
interpreting services clearly states that 
interpreting services are used with 
children who are deaf or hard of 
hearing. The nature and type of 
interpreting services required for . 
children who are deaf or hard of hearing 
and also limited in English proficiency 
are to be determined by reference to the 
Department’s regulations and policies 
regarding students with limited English 
proficiency. For example, the 
Department’s regulations in 34 CFR part 
100, implementing Title VI of the Civil 
Rights Act of 1964, 42 U.S.C. 2000d, 
require that recipients of Federal 
financial assistance ensure meaningful 
access to their programs and activities 
by students who are limited English 


proficient, including those who are deaf’ 


or hard of hearing. The requirement to 
provide services to students who are 
limited English proficient and others is 
also governed by various Department 
policy memoranda including the 
September 27, 1991 memorandum, 
“Department of Education Policy 
Update on Schools’ Obligations Toward 
National Origin Minority Students With 


_Limited English Proficiency”’; the 


December 3, 1985 guidance document, 
“The Office for Civil Rights’ Title VI 
Language Minority Compliance 
Procedures”’; and the May 1970 
memorandum to school districts, 
“Identification of discrimination and 
Denial of Services on the Basis of 
National Origin,” 35 FR 11595. These 
documents are available at http:// 
www.lep.gov. We do not believe 
additional clarification is necessary. 

Changes: None. 

Comment: One commenter stated that 
the definition of interpreting services 
appears to be limited to children who 
are deaf or hard of hearing, and 
recommended adding language to allow 
children without expressive speech to 
receive such services. 

Discussion: Interpreting services, as 
defined in § 300.34(c)(4), clearly states 
that interpreting services are used with 
children who are deaf and hard of - 
hearing. Therefore, a child who is not 
deaf or hard of hearing, but who is 
without expressive speech, would not 
be considered eligible to receive 
interpreting services as defined in 
§ 300.34(c)(4). However, such a child 
could be considered eligible for speech- 


language pathology services, consistent 
with § 300.34(c)(15). 

Changes: None. 

Comment: Some commenters 
recommended including 


‘communication access real-time 


transcription (CART) services in the 
definition of interpreting services 
because these services are being used - 
with increasing frequency in 
postsecondary education and 
employment settings, and familiarity 
and experience with CART services may 
better prepare children who are deaf or 
hard of hearing to transition to higher 
education and employment 
environments. A few commenters stated. 
that the definition of interpreting 
services appears to limit interpreting 
services to the methods listed in 

§ 300.34(c)(4), which exclude tactile and 
close vision interpreting for children 
who are deaf-blind. 

Discussion: Although the definition of 
interpreting services is written broadly 
to include other types of interpreting 
services, we believe that it is important 
to include in the definition services in 
which oral communications are. 
transcribed into real-time text. 
Therefore, we are adding language to 
§ 300.34(c)(4) to refer to transcription 
services and include several examples 
of transcription systems used to provide 
such services. 

We also believe that it is important 
that the definition of interpreting 
services include services for children 
who are deaf-blind. However, because 
there are many types of interpreting 
services for children who are deaf-blind, 
in addition to tactile and close vision 
interpreting services, we will add a 
more general statement to include 
interpreting services for children who 
are deaf-blind, rather than listing all the 
different methods thai might be used for 
children who are deaf-blind. 

Changes: We have restructured 
§ 300.34(c)(4) and added ‘‘and 
transcription services such as 
communication real-time translation 
(CART), C-Print, and TypeWell”’ to the 
definition of interpreting services in 
paragraph (c)(4)(i). We have also added 
a new paragraph (c)(4)(ii) to include 
interpreting services for children who 
are deaf-blind. 


Medical Services (§ 300.34(c)(5)) 


Comment: One commenter stated that 
the definition of medical services is not 
in the Act and recommended that the 
definition be broader than the decision . 
in Cedar Rapids Community School - 
Dist. v. Garrett F., 526 U.S. 66 (1999), 
which the definition appears to follow. 

Discussion: The list of related services 
in § 300.34(a) includes medical services 
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for diagnostic and evaluation purposes, 
consistent with section 602(26) of the 
Act. The Department continues to 
believe that using language from the Act 
to define medical services is essential. 
Defining medical services more broadly, 
as recommended by the commenter, 
would not be consistent with the Act. 
Changes: None. 


Orientation and Mobility Services 
(§ 300.34(c)(7)) 


Comment: Several commenters 
supported including travel training in 
the definition of orientation and 
mobility services and recommended 
adding a reference to the definition of 
travel training in new § 300.39(b)(4) 
(proposed § 300.38(b)(4)). However, 
other commenters stated that travel 
training should appear as a distinct 

related service and should not be 
included in the definition of orientation 
and mobility services because children 
who are blind and visually impaired 
receive this type of instruction from 
certified orientation and mobility 
specialists. One commenter stated that . 
. the regulations should specify that 
travel training is for children with 
cognitive or other disabilities. 
Discussion: We believe that including 
travel training in the definition of 
orientation and mobility services may be 
misinterpreted to mean that travel 
training is available only for children 
who are blind or visually impaired or 
that travel training is the same as 
orientation and mobility services. We 
will, therefore, remove travel training 
from § 300.34(c)(7). This change, 
however, does not diminish the services 
that are available to children who are 
blind or visually impaired. 
Travel training is defined in new 
§ 300.39(b)(4) (proposed § 300.38(b)(4)) 
for children with significant cognitive 
disabilities and any other children with 
disabilities who require this instruction, 
and, therefore, would be available for 
children who are blind or visually 
impaired, as determined by the child’s 
IEP Team. Travel training is not the 
same as orientation and mobility 
services and is not intended to take the 
place of appropriate orientation and 
mobility services. 
Changes: We have removed “‘travel - 
training instruction” from 
§ 300.34(c)(7)(ii) to avoid confusion 
with the definition of travel training in 
new § 300.39(b)(4) (proposed 
§ 300.38(b)(4)), and to clarify that saan 
training is not the same as orientation 
and mobility services and cannot take 
the place of appropriate orientation and 
mobility services. 
Comment: One commenter 
recommended that the regulations 


specify who is qualified to provide 
travel training instruction and stated 
that it is critical that skills such as street 
crossing be taught correctly. 

Discussion: Section 300.156, 
consistent with section 612(a)(14) of the 
Act, requires each State to establish 
personnel qualifications to ensure that 
personnel necessary to carry out the 
purposes of the Act are appropriately 
and adequately prepared and trained 


-and have the content knowledge and 


skills to serve children with disabilities. 
It is, therefore, the State’s responsibility 
to determine the qualifications that are 
necessary to provide travel training 
instruction. 

Changes: None. 


Parent Counseling and Training 
(§ 300.34(c)(8)) 


Comment: A few commenters stated 
that the definition of parent counseling 
and training in § 300.34(c)(8) is not 
included in the definition of related 
services in section 602(26)(A) of the Act 
and, therefore, should not be included 
in the regulations. 

Discussion: Paragraphs (i) and (ii) of 
§ 300.34(c)(8), regarding assisting 
parents in understanding the special 
needs of their child, and providing 
parents with information about child 
development, respectively, are protected 
by section 607(b) of the Act, and cannot 
be removed. Section 300.34(c)(8)(iii); 
regarding helping parents acquire the 
skills to allow them to support the 
implementation of their child’s IEP or 
IFSP, was added in the 1999 regulations 
to recognize the more active role of 
parents as participants in the education 
of their children. Although not included 
in the Act, we believe it is important to 
retain this provision in these regulations 
so that there is no question that parent 
counseling and training includes 
helping parents acquire skills that will 
help them support the implementation 
of their child’s IEP or IFSP. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
describe the responsibility of LEAs to 
provide parent counseling and training. 

Discussion: As with other related 
services, an LEA only is responsible for 
providing parent counseling and 
training if a child’s IEP Team 
determines that it is necessary for the 
child to receive FAPE. To include this 
language in the definition of parent 
counseling and training, moreover, 
would be unnecessarily duplicative of 
§ 300.17(d), which states that FAPE 
means special education and related 
services that are provided in conformity 
with an IEP that meets the requirements 
in §§ 300.320 through 300.324. 


Changes: None. 


Physical Therapy (§ 300.34(c)(9)) 


Comment: One commenter 
recommended the definition of physical 
therapy include related therapeutic 
services for children with degenerative 
diseases. 

Discussion: We do not believe the. 
suggested change is necessary because 
the definition of physical therapy is 
broadly defined and could include 
therapeutic services for children with 
degenerative diseases. It is the 
responsibility of the child’s IEP Team to 
determine the special education and 
related services that are necessary for a 
child to receive FAPE. There is nothing 
in the Act that prohibits the provision 
of therapeutic services for children with 
degenerative diseases, if the IEP Team 


_ determines they are needed for an 


individual.child and, thereby, includes 
the services in the child’s IEP. 
Changes: None. 
Comment: One commenter stated that 
the definition of physical therapy in 
§ 300.34(c)(9) is circular and requested 
that a functional definition be provided. 
Discussion: The definition of physical 
therapy has been in the regulations 
since 1977 and is commonly accepted 
by SEAs, LEAs, and other public 
agencies. We do not believe it is 
necessary to change the definition. 
Changes: None. 


Psychological Services (§ 300.34(c)(10)) 


Comment: One commenter 
recommended that the definition of 
psychological services include strategies 
to facilitate social-emotional learning. 

Discussion: We do not believe the 
definition should be revised to add a 
specific reference to the strategies 
recommended by the commenter. The 
definition of psychological services is 
sufficiently broad to enable 
psychologists to be involved in 
strategies to facilitate social-emotional 
learning. 

Changes: None. 

Comment: One commenter stated that 
unless the definition of psychological 
services includes research-based 
counseling, schools will argue that they 
are required to provide counseling 
services delivered by social workers 
because counseling is included in the 
definition of social work services in 
schools. 

Discussion: We do not believe 
including research-based counseling in 
the definition of psychological services 
is necessary. Including counseling in 


- the definition of social work services in 


schools in § 300.34(c)(14) is intended to 
indicate the types of personnel who 
assist in this activity and is not intended 
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either to imply that school social 
workers are automatically qualified to 
perform counseling or to prohibit other 
qualified personnel from providing 
counseling, consistent with State 
requirements. 

Changes: None. 

Comment: One commenter stated that 
other related services personnel, in 
addition to school psychologists, should 
be permitted to develop and deliver - 
positive behavioral intervention 
strategies. 

Discussion: Theres are many 
professionals who might also play a role 
in developing and delivering positive 
behavioral intervention strategies. The 
standards for personnel who assist in 
developing and delivering positive 
behavioral intervention strategies will 
vary depending on the requirements of 
the State. Including the development 
and delivery of positive behavioral 
intervention strategies in the definition — 
of psychological services is not intended 
to imply that school psychologists are 
automatically qualified to perform these 
duties or to prohibit other qualified 
personnel from providing these services, 
consistent with State requirements. 

Changes: None. 


Recreation (§ 300.34(c)(11)) 


Comment: A few commenters 
requested modifying the definition of 
_ recreation to include therapeutic 

_ Tecreation services provided by a 
qualified recreational therapist, which 
include services that restore, remediate, 
or rehabilitate to improve functioning 
and independence, and reduce or 
eliminate the effects of illness or . 
disability. 

Discussion: We do not believe it is 
necessary to change the definition of 
recreation as recommended by the 
commenters because the definition is 
sufficiently broad to include the 
services mentioned by the commenters. 

Changes: None. 


School Health Services and School 
Nurse Services (Proposed School Nurse 
Services) (§ 300.34(c)(13)) 


Comment: Some commenters noted 
that while “school health services’’ is 
included in the list of related services in 
§ 300.34(a), it is not defined, which will 
result in confusion about the 
relationship between ‘‘school health 
services” and ‘“‘school nurse services.” 

Some commenters stated that adding 
the definition of school nurse services 
and eliminating the definition of school 
health services must not narrow the 
range of related services available to 
_ children. One commenter recommended 
that the definition of school nurse 
services allow school nurse services to 


_ as well as a qualified school nurse, 


be provided by other qualified persons, 


because the majority of schools do not 
have a school nurse on staff. One 
commenter requested that the 
regulations clarify that schools can 
continue to use registered nurses or 
other personnel to provide school nurse 
services, consistent with State law. 
Another commenter stated that there is 
well-established case law upholding the 
obligation of an SEA and LEA to © 
provide health-related services 
necessary for a child to benefit from 
special education. 

Discussion: School health services 
was retained in the definition of related 
services in § 300.34(a). However, the 
definition of school health services was 
inadvertently removed in the NPRM. To 
correct this error, we will add school 
health services to the definition of 
school nurse services and clarify that 
school health services and school nurse 
services means health services that are 
designed to enable a child with a 
disability to receive FAPE. We will also 
add language to clarify that school nurse 
services are provided by a qualified 
school nurse and that school health 
services are provided by either a 
qualified school nurse or other qualified 
person. We recognize that most schools 
do not have a qualified school nurse on 
a full-time basis (i.e., a nurse that meets 
the State standards for a qualified 
school nurse), and that many schools 
rely on other qualified school personnel 
to provide school health services under 
the direction of a school nurse. 
Therefore, we believe it is important to 
retain the definition of school health 
services and school nurse services in 
these regulations. 

With the changes made in § 300.34(c), 
it is not necessary for the reference to 
“school nurse services” in § 300.34(a) to 
include the phrase, ‘“‘designed to enable 
a child with a,disability to receive a free 
appropriate public education as 
described in the IEP of the child.” We 
will, therefore, remove this phrase in 
§ 300.34{a). 

Changes: Section 300.34(c)(13) has 
been revised to include a definition of — 
school health services and school nurse 
services. Additional language has been 
added to clarify who provides school 
health services and school nurse 
services. We have also modified 
§ 300.34(a) by deleting the redundant 
phrase, ‘‘designed to enable a child with 
a disability to receive a free appropriate 
public education as described in the IEP 
of the child.” 

Comment: One commenter stated that 
adding school nurse services to the 
definition of related services makes it 
more burdensome for the delivery of 


services to children who are medically- 
fragile. 

Discussion: It is unclear how adding 
school nurse services to the definition of 
related services affects services to 
children who are medically fragile. As 
defined in § 300.34(c)(13), school health 
services and school nurse services are 
designed to enable a child with a 
disability to receive FAPE as described 
in the child’s IEP. A child who is 
medically fragile and needs school 
health services or school nurse services 
in order to receive FAPE must be 
provided such services, as indicated in 
the child’s IEP. 

Changes: None. 

Comment: One commenter stated that 
the definition of school nurse services 
should include services that enable a 
child with a disability to receive FAPE 
in the LRE. Another commenter stated 
that school nurses can be extremely 
supportive of children with disabilities 
receiving FAPE in the LRE and 
recommended changing the regulations 
to ensure that parents understand that 
the definition of related services 
includes school nurse services. 

Discussion: The LRE requirements in 
§§ 300.114 through 300.120 provide, 
that to the maximum extent appropriate, 
children with disabilities are to be 
educated with children who are not 
disabled. It is not necessary to repeat 
this requirement in the definition of 


_ school health services and school nurse 


services. 

We agree that school health services 
and school nurse services are important 
related services. Section 300.34(a) and 
section 602(26)(A) of the Act are clear 
that the definition of related services 
includes school health services and 
school nurse services. The IEP Team, of 
which the parent is an integral member, 
is responsible for determining the 
services that are necessary for the child 
to receive FAPE. We, therefore, do not 
believe that it is necessary to add a 
regulation requiring public agencies to 
ensure that parents understand that 
related services include school health 
services and school nurse services. 

Changes: None. 

Comment: One commenter stated that 
including the phrase, ‘“‘designed to 
enable a child with a disability to 
receive a free appropriate public 
education”’ in § 300.34(c)(13) in relation: 
to school nurse services, is unnecessary 
and confusing. 

Discussion: As stated in § 300.34(a), 
the purpose of related services is to 
assist a child with a disability to benefit 
from special education. We believe it is 
necessary to specify that school health 
services and school nurse services are 
related services only to the extent that 
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the services allow a child to benefit 

from special education and enable a 

child with a disability to receive FAPE. 
Changes: None. 


Social Work Services in Schools 
(§ 300.34(c)(14)) 


Comment: One commerter 
recommended including strategies to 
facilitate social-emotional learning in 
the definition of social work services in 
schools. A few commenters stated that 
the role of the school social worker is 
evolving and recommended that the 
definition include the role of social 
workers as integral members of pre- 
referral teams that deliver interventions 
to decrease the number of referrals-to 
special education. One commenter 
recommended that the definition 
include a reference to the social 
worker’s role in addressing the relevant 
history and current functioning of an 


‘ individual within his or her 


environmental context; rather than 
referring to social-developmental 
histories. Another commenter stated 
that social workers are trained to find. 
resources in the home, school, and 
community and recommended 
including such language in the 
definition. 

Discussion: The definition of social 
work services in schools is sufficiently 
broad to include the services described 
by the commenters and we do not 
believe the definition should be revised 
to add these more specific functions. 

Changes: None. 

Comment: One commenter stated that 
the definition of social work services in 
schools removes language from the 1983 
regulations, that states that social work 
services allow children with disabilities 
to maximize benefit from the learning 
program. The commenter stated that this 
is a higher standard than what is 
required in § 300.34(c)(14), which only 
requires that services enable a child to 
learn as effectively as possible, and, 
therefore, the 1983 definition should be 
retained, consistent with section 607(b) 
of the Act. 

Discussion: We disagree with the 
commenter. The definition of social 
work services in schools in the 1977 . 
regulations included ‘“‘mobilizing school 
and community resources to enable the 
child to receive maximum benefit from 
his or her educational program.” As 
explained in the preamble to the final 
1992 regulations, the phrase “‘to receive 
maximum benefit” was intended only to 
provide that the purpose of activities 
carried out by personnel qualified to 
provide social work services in schools 
is to mobilize resources so that a child 
can learn as effectively as possible in his 
or her educational program. The 


language in the preamble to the final 
1992 regulations also clarified that this 
provision did not set a legal standard for 
that program or entitle the child to a 
particular educational benefit. The 
preamble further explained that, during 
the public comment period for the 1992 
regulations, commenters raised 
concerns that the term ‘“‘maximum 
benefit” appeared to be inconsistent 
with the decision by the United States 
Supreme Court in Board of Education v. 
Rowley, 458 U.S. 176 (1982). Therefore, 
the phrase was revised to read ‘‘to learn 
as effectively as possible in his or her 
educational program.” This is the same 
phrase used in the 1999 regulations and 
in these regulations in 


§ 300.34(c)(14)(iv). Because the language 


in the 1977 final regulations did not 
entitle a child to any particular benefit, 
the change made in 1992 did not lessen 
protections for a child, and, therefore, is 
not subject to section 607(b) of the Act. 

Changes: None. 

Comment: One commenter 
recommended adding a reference to 
“functional behavioral assessments” in - 
§ 300.34(c)(14)(v) because functional 
behavioral assessments should always 
precede the development of behavioral 
intervention strategies. Another 
commenter expressed coneern that 
§ 300.34(c)(14)(iv), regarding social 
work services to mobilize school and 
community resources to enable the 
child to learn as effectively as possible, 
creates a potential for litigation. The 
commenter asked whether a school 
district could face a due process hearing 
for failure to mobilize community 
resources if there are no community 
resources to address the needs of the 
child or family. 

Discussion: The definition of social 
work services in schools includes 
examples of the types of social work 
services that may be provided. It is not 
a prescriptive or exhaustive list. The 
child’s IEP Team is responsible for 
determining whether a child needs 
social work services, and what specific 
social work services are needed in order 
for the child to receive FAPE. Therefore, 
while conducting a functional 
behavioral assessment typically 
precedes developing positive behavioral 
intervention strategies, we do not 
believe it is necessary to include 
functional behavioral assessments in the 
definition of social work services in 
schools because providing positive 
behavioral intervention strategies is just 
an example of a social work service that 
might be provided to a child if the 
child’s IEP Team determines that such 
services are needed for the child to 
receive FAPE. Similarly, if a child’s IEP 
Team determines that mobilizing 


community resources would not be an 
effective means of enabling the child to 
learn as effectively as possible because 
there are no community resources to 
address the needs of the child, the IEP 
Team would need to consider other 
ways to meet the child’s needs. While 
there is the possibility that a due 
process hearing might be filed based on 
a failure to mobilize community 
resources that do not exist, we do not 
believe that such a claim could ever be 
successful, as the regulation does not 
require the creation of community 
resources that do not exist. 

Changes: None. 


Speech-language Pathology Services 
(§ 300.34(c)(15)) 


Comment: One commenter stated that 
children who need speech therapy 
should have it for a full classroom 
period, five days a week, and not be 
removed from other classes to receive 
this related service. 

Discussion: It would be inconsistent 
with the Act to dictate the amount and 
location of services for all children 
receiving speech-language pathology 
services, as recommended by the 


. commenter. As with all related services, 


section 614(d)(1)(A)(i)(IV) of the Act 
provides that the child’s IEP Team is 
responsible for determining the services 
that are needed for the child to receive 
FAPE. This includes determining the 
type of related service, as well as the 
amount and location of services. 

Changes: None. 

Comment: One commenter stated that 
the definition of speech-language 
pathology services appears to be limited 
to children who are deaf or hard of 
hearing, and recommended adding 
language to the regulations to allow 
children without expressive speech to 
receive such services. 

Discussion: There is nothing in the 
Act or the regulations that would limit 
speech-language pathology services to 
children who are deaf or hard of hearing 
or to children without expressive 
speech. The definition of speech- 
language pathology services specifically 
includes services for children who have 
language impairments, as well as speech 
impairments. 

Changes: None. 

Comment: One commenter requested 
the definition of speech-language 
pathology services specify the 
qualifications and standards for speech- 
language professionals. Another 
commenter requested that the definition 
require a highly qualified provider to 
deliver speech-language services. One 
commenter requested that the definition 
require a speech-language pathologist to 
provide speech-language services. 


A 
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Discussion: Consistent with § 300.156 
and section 612(a)(14) of the Act, it is 
up to each State to establish personnel 
qualifications to ensure that personnel 
necessary to carry out the purposes of 
the Act are appropriately and 
adequately prepared and trained and 
have the content knowledge and skills 
to serve children with disabilities. 
Section 300.156(b), consistent with 
section 614(a)(14)(B) of the Act, 
specifically requires that these 
personnel qualifications must include 
qualifications for related services 
personnel. Establishing qualifications 
for individuals providing speech- 
language services in these regulations 
would be inconsistent with these 
statutory and regulatory requrements. 

Changes: None. 

Comment: One commenter stated that 
the roles and responsibilities for speech- 
language pathologists in schools have 
been expanded to help all children gain 
language and literacy skills and 
recommended that the definition of 
speech-language pathology services be 
revised to include consultation and 
collaboration with other staff members 
to plan and implement special 
intervention monitoring programs and 
modify classroom instruction to assist 
children in achieving academic success. 
The commenter also recommended 
including services for other health 
impairments, such as dysphagia, in the 
definition of speech-language pathology 
services. 

Discussion: The Act provides for 
speech-language pathology services for 
children with disabilities. It does not 
include speech-language pathology 
services to enable all children to gain 
language and literacy skills, as 
suggested by the commenter. It would, 
therefore, be inconsistent with the Act 
to change the definition of speech- 
language pathology services in the 
manner recommended by the 
commenter. We believe that the 
definition is sufficiently broad to | 
include services for other health 
impairments, such as dysphagia, and 
therefore, decline to revise the 
definition to include this specific 
service. - 

Changes: None. 


Transportation (§ 300.34(c)(16)) 


Comment: A few commenters stated 
that the definition of transportation 
should require transportation to be 
provided between school and other 
locations in which IEP services are 
provided. Other commenters requested 
that the definition explicitly define 
transportation as door-to-door services, 
including provisions for an aide to 


escort the child to and from the bus 
each day. 

Discussion: A child’s IEP Team is 
responsible for determining whether 
transportation between school and other 
locations is necessary in order for the 
child to receive FAPE. Likewise, if a 
child’s IEP Team determines that 
supports or modifications are needed in 
order for the child to be transported so 
that the child can receive FAPE, the 
child must receive the necessary 
transportation and supports at no cost to 
the parents. We believe the definition of 
transportation is sufficiently broad to 
address the commenters’ concerns. 
Therefore, we decline to make the 
requested changes to the definition. 

Changes: None. 

Comment: Some commenters 
recommended removing the term 
“special transportation” from the 
definition of transportation because the 
term gives the impression that adapted 
buses are used for a separate and 
different transportation system, when, 
in fact, adapted buses are part of the 
regular transportation fleet and system. 
These commenters stated that adapted 
buses should only be used as a separate, 
special transportation service if the 
child’s IEP indicates that the 
transportation needs of the child can be 
met only with transportation services 
that are separate from the apeation 
services for all children. 

Discussion: We do not believe it is 
necessary to make the change requested 
by the commenters. It is assumed that 
most children with disabilities will 
receive the same transportation 
provided to nondisabled children, 
consistent with the LRE requirements in 
§§ 300.114 through 300.120, unless the 
IEP Team determines otherwise. While 
we understand the commenter’s 
concern, adapted buses may or may not 
be part of the regular transportation © 
system in a particular school system. In 
any case, if the IEP Team determines 
that a child with a disability requires 
transportation as a related service in 
order to receive FAPE, or requires 
supports to participate in integrated 
transportation with nondisabled 
children, the child must receive the 
necessary transportation or supports at 
no cost to the parents. 

Changes: None. 


Scientifically Based Research (new 
§ 300.35) 


Comment: A number of commenters 
requested that the regulations include a 
definition of scientifically based 
research. 

Discussion: The definition of 
scientifically based research is 
important to the implementation of Part 


B of the Act and, therefore, we will 
include a reference to the definition of 
that term in section 9101(37) of the 
ESEA. 

For the reasons set Suttle earlier in this 
notice, we are not including definitions 
from other statutes in these regulations. 
However, we will include the current 
definition of scientifically based 
research in section 9101(37) of the 
ESEA here for reference. 

Scientifically based research— 

(a) Means research that involves the 
application of rigorous, systematic, and 
objective procedures to obtain reliable 
and valid knowledge relevant to 
education activities and programs; and 

(b) Includes research that— 

(1) Employs.systematic, empirical 
methods that draw on observation or 
experiment; 

2) Involves rigorous data analyses 
that are adequate to test the stated 
hypotheses and justify the general 
conclusions drawn; 

(3) Relies on measurements or 
observational methods that provide 
reliable and valid data across evaluators 


and observers, across multiple 


measurements and observations, and 
across studies by the same or different 
investigators; 

(4) Is evaluated using experimental or 
quasi-experimental designs in which 


_individuals, entities, programs, or 


activities are assigned to different 
conditions and with appropriate 
controls to evaluate the effects of the 
condition of interest, with a preference 
for random-assignment experiments, or 
other designs to the extent that those 
designs contain within-condition or 
across-condition controls; 

(5) Ensures that experimental studies 
are presented in sufficient detail and 
clarity to allow for replication or, at a 
minimum, offer the opportunity to build 
systematically on their findings; and 

(6) Has been accepted by a peer- 
reviewed journal or approved by a panel 
of independent experts through a 
comparably rigorous, objective, and 
scientific review. 

Changes: A cross-reference to the 
definition of scientifically based 
research in section 9101(37) of the 
ESEA has been added as new § 300,35. 
Subsequent definitions have been 
renumbered accordingly. 


Secondary School (New § 300.36) ! 
| 


(Proposed § 300.35) 


Comment: One commenter requested 
clarification regarding the definition of 
secondary school and whether “grade 
12” refers to the regular grade 12 
curriculum aligned to State academic 
achievement standards under the ESEA 
or a limit on the number of years 


a 
| | 
| 
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children with a disabilities can apenl in: 


school. 

Discussion: The term ‘‘grade 12” 
the definition of secondary school <a 
the meaning given it under State law. It 
is not intended to impose a Federal 
limit on the number of years a child 
with a disability is allowed to complete 
his or her secondary education, as some 
children with disabilities may need 
more than 12 school years to complete 
their education. 

Changes: None. 


Services Plan (New § 300.37) (Proposed 
§ 300.36) 


_ Comment: One commenter stated that 

the term services plan is not in the Act 
and, therefore, should be removed. 
However, the commenter stated that if 
the definition of services plan remained 
in the regulations, it should reflect the 
fact that parentally-placed private 
school children are not entitled to 
FAPE. 

Discussion: The definition of services 
plan was included to describe the 
content, development, and 
implementation of plans for parentally- 
placed private school children with 
disabilities who have been designated to 
receive equitable services. The 
definition cross-references the specific 
requirements for the provision of 
services to parentally-placed private 
school children with disabilities in 
§ 300.132 and §§ 300.137 through 
300.139, which provide that parentally- 
placed private school children have no 
individual right to special education 
and related services and thus are not 
entitled to FAPE. We do not believe 
further clarification is necessary. 

Changes: None. 


Special Education (New § 300.39) 
(Proposed § 300.38) 


Comment: One commenter 
modifying the definition of special 
education to distinguish special 
education from other forms of 
education, such as remedial 
programming, flexible grouping, and 
alternative education programming. The 
commenter stated that flexible grouping, 
diagnostic and prescriptive teaching, 
and remedial programming have 
expanded in the general curriculum in 
regular classrooms and the expansion of 
such instruction will only be 
encouraged with the implementation of 
early intervening services under the Act. 

Discussion: We believe the definition 
of special education is clear and 
consistent with the definition in section 
602(29) of the Act. We do not believe it 
_ is necessary to change the definition to 
distinguish special education from the 


other forms of education mentioned by 
the commenter. 
Changes: None. 


Individual Special Education Terms 
Defined (New § 300.39(b)) (Proposed. 
§ 300.38(b)) 


Comment: A few commenters 
provided definitions of 
“accommodations” and “modifications” 
and recommended including them in 


new § 300.39(b) (proposed § 300.38(b)). 
Discussion: The terms 


_“accommodations” and “modifications” 


are terms of art referring to adaptations 
of the educational environment, the 
presentation of educational material, the 
method of response, or the educational 
content. They are not, however, 
examples of different types of 
“education” and therefore we do not 
believe it is appropriate to define these 
terms of art or to include them in new 
§ 300.39(b) (proposed § 300.38(b)). 
Changes: None. 


Physical Education (New § 300. 39(b)(2)) 
(Proposed § 300.38(b)(2)) . 


Comment: One commenter requested 
that adaptive physical education be 
subject to the LRE requirements of the 
Act. 

Discussion: The requirements in 
§§ 300.114 through 300.120 require that, 
to the maximum extent appropriate, 
children with disabilities are educated 
with children who are nondisabled. 
This requirement applies to all special 
education services, including adaptive. 
physical education. We see no need to 
repeat this requirement specifically for 
the provision of adaptive physical 
education. 

Changes: None. 


Specially Designed Instruction (New 
§ 300.39(b)(3)) (Proposed § 300.38(b)(3)) 


Comment: One commenter stated that 
the regulations should strengthen the 
requirements ensuring children access 
to the general curriculum, because many 
children with disabilities still do not 
have the tools they need or the teachers 
with expertise to access the general 
curriculum. 

Discussion: We believe the regulations 
place great emphasis on ensuring that 
children with disabilities have access to 
the general education curriculum. New 
§ 300.39(b)(3) (proposed § 300.38(b)(3)) 
defines specially designed instruction as 
adapting the content, methodology, or 
delivery of instruction to address the 
unique needs of the child and to ensure 
access to the general curriculum so that 
the child can meet the educational 
standards within the jurisdiction of the 
public agency that apply to all children. 
In addition, ensuring that children with 


disabilities have access to the general 
curriculum is a major focus of the 
requirements for developing a child’s 
IEP. For example, § 300.320(a)(1) 
requires a child’s IEP to include a 
statement of how the child’s disability 
affects the child’s involvement and 
progress in the general education 
curriculum; § 300.320(a)(2)(i) requires 


-annual IEP goals to be designed to 


enable the child to be involved in and 
make progress in the general education 
curriculum; and § 300.320(a)(4) requires 
the IEP to include a statement of the 
special education and related services 
the child will receive, as well as the 
program modifications or supports for 
school personnel that will be provided, 
to enable the child to be involved in and 
make progress in the general education 
curriculum. We do not believe 
additional language is necessary. 
Changes: None. 


Travel Training (New § 300.39(b)(4)) 
(Proposed § 300.38(b)(4)) 


Comment: A few commenters 
recommended strengthening the 
definition of travel training in new 
§ 300.39(b)(4) (proposed § 300.38(b)(4)) 
and adding travel training to new 
§ 300.43 (proposed § 300.42) (transition 
services) to acknowledge that 
transportation is vitally important for 
children with disabilities to have full 
participation in the community. The 
commenters recommended that the 
definition of travel training include 
providing instruction to children with 
disabilities, other than blindness, to 
enable them to learn the skills and 
behaviors necessary to move effectively 
and safely in various environments, 
including use of public transportation. 

Discussion: We believe the definition 
of travel training already acknowledges 
the importance of transportation in 
supporting children with disabilities to 
fully participate in their communities. 
New § 300.43(a)(4) (proposed 
§ 300.42(a)(4)) defines travel training to 
include providing instruction that 
enables children to learn the skills 
necessary to move effectively and safely 
from place to place in school, home, at 
work and in the community. Therefore, 
we do not believe that further 
clarification is necessary. We also do 
not believe that it is necessary to add 
travel training to the definition of 
transition services, as recommended by 


the commenters. We believe that IEP 


Teams already consider the importance 
of transportation and travel training 
services in the course of planning for a 
student’s postsecondary transition 
needs. It is unnecessary to state that 
travel training includes instructing 
children with disabilities other than 
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blindness, as requested by the 
commenters, because the definition of 
travel training already states that travel 
training is appropriate for any child 
with a disability who requires this 
instruction. 

Changes: None. 

Comment: A few commenters strongly 
recommended clarifying that the 
definition of travel training does not 
include training for children with visual 
impairments, regardless of whether they 
have additional disabilities. 

Discussion: Any child with a 
disability, including a child with a 
visual impairment, who needs travel 
training instruction to receive FAPE, as 
determined by the child’s IEP Team, can 
receive travel training instruction. New 
§ 300.39(b)(4) (proposed § 300.38(b)(4)) 
specifically states that travel training 
means providing instruction to children 
with significant cognitive disabilities 
and any other children with disabilities 
who require this instruction. We, 
therefore, decline to change the - 
definition, as recommended by the 
commenters. 

Changes: None. 


Vocational Education (New 
§ 300.39(b)(5)) (Proposed § 300. 38(b)(5)) 


Comment: A few commenters 
recommended revising the definition of 
vocational education to include 
specially designed educational 
programs that are directly related to the 
preparation of individuals for paid or 
unpaid employment or for additional 
preparation for a career not requiring a 
baccalaureate or advanced degree. 

Discussion: We believe that the more 
general reference to “organized 
education programs” in the definition of 
vocational education is accurate and 
should not be changed to refer to 
“specially designed educational 
programs,” as recommended by the 
commenter, because some children with 
disabilities will benefit from 
educational programs that are available 
for all children and will not need 
specially designed programs. 

Changes: None. 

Comment: Some commenters stated 
that Congress did not intend that the 
definition of vocational education 
would include vocational and technical 
education. The commenters stated that 
the addition of vocational and technical 
education to the definition of vocational 
education creates a right under the Act 
to educational services that would be 
extremely costly for States and LEAs to 
implement. 

Other commenters stated that 
including the definition of vocational 
and technical education from the Carl 
D. Perkins Act expands FAPE beyond 


secondary education, which is an 
unwarranted responsibility for school 
districts. One commenter stated that the 
definition could be interpreted to 
require public agencies to provide two 
years of postsecondary education for 
students with disabilities. A few 
commenters strongly recommended 
removing the definition of vocational 
and technical education. 

Some commenters recommended 
removing the reference to the 
postsecondary tevel for a 1-year 
certificate, an associate degree, and 
industry-recognized credential in the 
definition of vocational and technical 
education. One commenter suggested 
that proposed § 300. 38(b)(6)(i)(A) 
conclude with the word “‘or’” to clarify 
that the sequence of courses is 
discretionary. 

Discussion: The definition of . 
vocational education was revised to 
include the definition of vocational and 
technical education in the Carl D. 
Perkins Vocational and Applied 
Technology Act of 1988, as amended, 20 
U.S.C. 2301, 2302(29). However, based 
on the comments we received, it is 
apparent that including the definition of 
vocational and technical education has 
raised concerns and confusion regarding 
the responsibilities of SEAs and LEAs to 
provide vocational education. 


Therefore, we will remove the definition . 


of vocational and technical education in 
proposed § 300.38(b)(6) and the 
reference to vocational and technical 
education in proposed § 300.38(b)(5)(ii). 
Changes: The definition of vocational 
and technical education in proposed | 
§ 300.38(b)(6) has been removed. 
Accordingly, the reference to vocational 
and technical education in proposed 
§ 300.38(b)(5)(ii)) has also been - 
removed. 


Supplementary Aids and Services (New 
§ 300.42) (Proposed § 300.41) 


Comment: A few commenters stated 
that the definition of supplementary 
aids and services should be changed to 
mean aids, services, and other supports 
provided in general education classes or 
other settings to children with 
disabilities, as well as to educators, 
other support staff, and nondisabled 
peers, if necessary, to support the 
inclusion of children with disabilities. 

Discussion: The definition of 
supplementary aids and services in new 
§ 300.42 (proposed § 300.41) is 
consistent with the specific language in 
section 602(33) of the Act, and refers to 


aids, services, and other supports for 


children with disabilities. We do not 
believe it is necessary to change the 
definition to include providing aids, 
services, and supports to other 


individuals because § 300.320(a)(4) 
requires each child’s IEP to include a 
statement of the program modifications 
or supports for school personnel that 
will be provided to enable the child to 
be involved in and make progress in the 
general education curriculum, and to 
participate in extracurricular and other 
nonacademic activities. 

As noted in the Analysis of Comments 
and Changes section for subpart B, we 
have clarified in § 300.107(a) that States 
must ensure that public agencies take 
steps to provide nonacademic and 
extracurricular services and activities, 
including providing supplementary aids 
and services determined appropriate 
and necessary by the child’s IEP Team 
to afford children with disabilities an 
equal opportunity for participation in 
those services and activities. We have, 
therefore, revised the definition of 
supplementary aids and services in new 
§ 300.42 (proposed § 300.41) to be 
consistent with this change. ; 

Changes: We have added language in 
new § 300.42 (proposed § 300.41) to 
clarify that supplementary aids and 
services can be provided in 
extracurricular and nonacademic 
settings to enable children with 
disabilities to be educated with 
nondisabled children to the maximum 
extent appropriate. 

Comment: None. 

Discussion: New § 300.42 iicedeed 
§ 300.41) contains an incorrect reference 


to § 300.112. The correct reference 


should be to § 300.114. 

Changes: We have removed the 
reference to § 300.112 and replaced it 
with a reference to § 300.114. 


Transition Services (New § 300.43) 
(Proposed § 300.42) 


Comment: One commenter 
recommended replacing the word 
“child” with “student” in the definition 
of transition services. 

- Discussion: The definition of 
transition services follows the language 
in section 602(34) of the Act. The words - 
“child” and “student” are used 
throughout the Act and we have used 
the statutory language in these 
regulations whenever possible. 

Changes: None. 

Comment: One commenter. 
recommended that the regulations 
include vocational and career training 
through work-study as a type of 
transition service. A few commenters 
stated that the definition of transition 
services must specify that a student’s 
need for transition services cannot be 
based on the category or severity of a 


*student’s disability, but rather on the 


student’s individual needs. 


| 
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Discussion: We do not believe it is 
necessary to change the definition of 
transition services because the 
definition is written broadly to include 
a range of services, including vocational 
and career training that are needed to 
meet the individual needs of a child 
with a disability. The definition clearly 
states that decisions regarding transition 
services must be made on the basis of 
the child’s individual needs, taking into 
account the child’s strengths, _.. 
preferences, and interests. As with all 
special education and related services, 
the student’s IEP Team determines the 
transition services that are needed to 
provide FAPE to a child with a 
disability based on the needs of the 
child, not on the disability category or 
severity of the disability. We do not 
believe further clarification is necessary. 

Changes: None. 

Comment: A few commenters stated 
that the regulations do not define 
“functional” or explain how a student’s 
functional performance relates to the 
student’s unique needs or affects the 
student’s education. The commenters 
noted that the word “functional” is used 
throughout the regulations in various 
forms, including “functional 
assessment,” ‘functional goals,” 
“functional abilities,” “functional 
needs,” ‘functional achievement,” and 
“functional performance,” and should 
be defined to avoid confusion. One 
commenter recommended either 
defining the term or explicitly 
authorizing States to define the term. 

One commenter recommended 
clarifying that ‘‘functional performance” 
must be a consideration for any child 
with a disability who may need services 
related to functional life skills and not 
just for students with significant 
cognitive disabilities. A few 
commenters stated that the definition of 
transition services must specify that 
“functional achievement” includes 
achievement in all major life functions, 
including behavior, social-emotional 
development, and daily living skills. 

Discussion: We do not believe it is 
necessary to include a definition of 
“functional” in these regulations 
because the word is generally used to 
refer to activities and skills that are not 
considered academic or related to a 
child’s academic achievement as 
measured on Statewide achievement 
tests. There is nothing in the Act that 
would prohibit a State from defining 
“‘functional,”.as long as the definition 
and its use are consistent with the Act. 

We also do not believe it is necessary 
for the definition of transition services 
to refer to all the major life functions or 
to clarify that functional performance 
must be a consideration for any child . 


with a disability, and not just for 
students with significant cognitive 


disabilities. As with all special 
’ education and related services, the 


student’s IEP Team determines the 
services that are needed to provide 
FAPE to a child with a disability based 


_on the needs of the child. 


Changes: None. 

Comment: One commenter requested 
a definition of ‘results-oriented 
process.” 

Discussion: The term “‘results- 
oriented process,” which appears in the 
statutory definition of transition 
services, is generally used to refer to a 
process that focuses on results. Because 
we are using the plain meaning of the 
term (i.e., a process that focuses on 
results), we do not believe it is 
necessary to define the term in these 
regulations. 

Changes: None. 

Comment: A few commenters stated 
that “acquisition of daily living skills 
and functional vocational evaluation”’ is 
unclear as a child does not typically 
“acquire” an evaluation. The 
commenters stated that the phrase 
should be changed to “functional 
vocational skills.” 

Discussion: We agree that the phrase 
is unclear and will clarify the language 
in the regulation to refer to the 
“provision of a functional vocational 
evaluation.” 

Changes: We have added “provision 
of a” before ‘‘functional vocational 
evaluation” in new § 300.43(a)(2)(v) for 
clarity. 


Universal Design (New § 300.44) 
(Proposed § 300.43) 


Comment: Many commenters 
requested including the full definition 
of universal design in the regulations, 
rather than providing a reference to the 
definition of the term. 

Discussion: The term universal design 
is defined in the Assistive Technology 
Act of 1998, as amended. For the 
reasons set forth earlier in this notice, 
we are not including in these 
regulations full definitions of terms that 
are defined in other statutes. However, 
we will include the definition of this 


. term from section 3 of the Assistive 


Technology Act of 1998, as amended, 29 
U.S.C. 3002, here for reference. 

The term universal design means a 
concept or philosophy for designing and 
delivering products and services that are 
usable by people with the widest 
possible range of functional capabilities, 
which include products and services 
that are directly accessible (without 
requiring assistive technologies) and 
products and services that are 


interoperable with assistive 
technologies. 

Changes: None. 

Comment: Several commenters stated 
that the definition of universal design 
should be changed to include the 
universal design of academic content 
standards, curricula, instructional 
materials, and assessments. 

Discussion: The definition of 
universal design is statutory. Congress 
clearly intended that we use this 
specific definition when it used this 
term in the Act. We do not believe we 
can change this definition as suggested 
by the commenters. 

Changes: None. 


Subpart B—State Eligibility 
FAPE Requirements 


Free Appropriate Public Education 
(FAPE) (§ 300.101) 


Comment: One commenter 
recommended revising § 300.101 to 
ensure that children with disabilities 
who are suspended or expelled from 
their current placement are provided 
educational services consistent with 
State academic achievement standards. 
One commenter asked whether children 
with disabilities who are suspended or 
expelled from their current placement 
must continue to be taught by highly 
qualified teachers. 

Discussion: We believe the concern 
raised by the commenter is already 
addressed by this regulation and 
elsewhere in the regulations and that no 
changes to § 300.101 are necessary. 
Section 300.530(d), consistent with 
section 615(k)(1)(D) of the Act, clarifies 
that a child with a disability who is 
removed from his or her current 
placement for disciplinary reasons, 
irrespective of whether the behavior is 
determined to be a manifestation of the 
child’s disability, must be allowed to 
participate in the general educgtion 
curriculum, although in another setting, 
and to progress toward meeting his or 
her IEP goals. As the term ‘“‘general 
education curriculum” is used 
throughout the Act and in these 
regulations, the clear implication is that 
there is an education curriculum that is 
applicable to all children and that this 
curriculum is based on the State’s 
academic content standards. 

Children with disabilities who are 
suspended or expelled from their 
current placement in public schools 
must continue to be taught by highly 
qualified teachers, consistent with the 
requirements in §§ 300.156 and 300.18. 
Private school teachers are not subject to 
the highly qualified teacher 
— uirements under this part. 

hanges: None. 
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Comment: One commenter suggested 
clarifying in § 300.101 that FAPE must 
be available to children with disabilities 
in the least restrictive environment. 

Discussion: We do not believe further 
clarification is needed in § 300.101, as 
the matter is adequately covered 
elsewhere in the regulations. Section 
300.101 clarifies that, in order to be 
eligible to receive funds under Part B of 
the Act, States must, among other 
conditions, ensure that FAPE is made 
available to all children with specified 
disabilities in mandated age ranges. The 
term FAPE is defined in § 300.17 and 
section 602(9)(D) of the Act as 
including, among other elements, 
special education and related services, 
provided at no cost to parents, in 
conformity with an individualized 
education program (IEP). Sections 
300.114 through 300.118, consistent 
with section 612(a)(5) of the Act, 
implement the Act’s strong preference 
for educating children with disabilities 
in regular classes with appropriate aids 
and supports. Specifically, § 300.114 
provides that States must have in effect 
policies and procedures ensuring that, 
to the maximum extent appropriate, 
children with disabilities, including 
children in public or private institutions 
or other care facilities, are educated 
with children who are nondisabled, and 
that special classes, separate schooling, 
or other removal of children with 
disabilities from the regular educational 
environment occurs only if the nature or 
severity of the disability is such that 
education in regular classes with the use 
of supplementary aids and services 
cannot be achieved satisfactorily. 

Changes: None. 

Comment: A few commenters 
recommended including language in 
§ 300.101(a) specifying that children 
with disabilities expelled or suspended 
from the general education classroom 
must be provided FAPE in the least 
restrictive environment. 

Discussion: The Department believes 
it would not be appropriate to include 
the requested language in this section 
because services in these circumstances 
are provided under somewhat different 
criteria than is normally the case. 
Section 300.530 clarifies the procedures 
school personnel must follow when 
removing a child with a disability who 
violates a code of student conduct from 
their current placement (e.g., 
suspension and expulsion). This 
includes how decisions are made 
regarding the educational services the- 
child receives and the location in which 
they will be provided. School officials 
need some reasonable amount of 
flexibility in providing services to 
children with disabilities who have 


violated school conduct rules, and 
should not necessarily have to provide 
exactly the same services, in the same 
settings, to these children. Therefore, we 
decline to regulate further in this regard. 

Changes: None. 

Comment: Some commenters 
expressed concern that children with 
disabilities have to fail or be retained in 
a grade or course in order to be 
considered eligible for special education 
and related services. 

Discussion: Section 300.101(c) 
provides that a child is eligible to 
receive special education and related 
services even though the child is 
advancing from grade to grade. Further, 
it is implicit from paragraph (c) of this 
section that a child should not have to 
fail a course or be retained in a grade in 
order to be considered for special 
education and related services. A public 
agency must provide a child with a 
disability special education and related 
services to enable him or her to progress 
in the general curriculum, thus making 
clear that a child is not ineligible to 
receive special education and related 
services just because the child is, with 
the support of those individually 
designed services, progressing in the 
general curriculum from grade-to-grade 
or failing a course or grade. The group 
determining the eligibility of a child for 
special education and related services 
must make an individual determination 
as to whether, notwithstanding the 
child’s progress in a course or grade, he 
or she needs or continues to need 
special education and related services. 
However, to provide additional clarity 
we will revise paragraph (c)(1) of this 
section to explicitly state that children 
do not have to fail or be retained in a 
course or grade in order to be 
considered eligible for special education 


_ and related services. 


Changes: Section 300.101(c)(1) has 
been revised to provide that children do 
not have to fail or be retained in a 
course or grade in order to be 
considered eligible for special education 
and related services. 


Limitation—Exception to FAPE for 
Certain Ages (§ 300.102) 


Comment: One commenter requested 
that the regulations clarify that children 
with disabilities who do not receive a 
regular high school diploma continue to 
be eligible for special education and 
related services. One commenter 
expressed concern that the provision in 
§ 300.102(a)(3)(ii) regarding children 
with disabilities who have not been 
awarded a regular high school diploma 
could result in the delay of transition 
services in the context of the child’s 


secondary school experience and 
postsecondary goals. 

Discussion: We believe that 
§ 300.102(a)(3) is sufficiently clear that 
public agencies need not make FAPE 
available to children with disabilities 
who have graduated with a regular high 
school diploma and that no change is 
needed to the regulations. Children with 
disabilities who have not graduated 
with a regular high school diploma still 
have an entitlement to FAPE until the 
child reaches the age at which eligibility 
ceases under the age requirements 
within the State. However, we have 
reviewed the regulations and believe 
that it is important for these regulations 
to define ‘‘regular diploma” consistent 
with the ESEA regulations in 34 CFR 
§ 200.19(a)(1)(i). Therefore, we will add 
language to clarify that a regular high 
school diploma does not include an 
alternative degree that is not fully 
aligned with the State’s academic 
standards, such as a certificate or 
general educational development (GED) 
credential. 

We do not believe § 300.102 could be 
interpreted to permit public agencies to 
delay implementation of transition 
services, as stated by one commenter 
because transition services must be 


_provided based on a child’s age, not the 


number of years the child has remaining 
in the child’s high school career. ~ 
Section 300.320(b), consistent with 
section 614(d)(1)(A)(i)(VII) of the Act, 
requires each child’s IEP to include, 
beginning not later than the first IEP to 
be in effect when the child turns 16, or 
younger if determined appropriate by 
the IEP Team, appropriate measurable 
postsecondary goals and the transition 
services needed to assist the child in 
reaching those goals. 

Changes: A new paragraph (iv) has 


_ been added in § 300.102(a)(3) stating 


that a regular high school diploma does 
not include an alternative degree that is 
not fully aligned with the State’s 
academic standards, such as a certificate 
or GED. 

Comment: One commenter requested 
clarification as to how States should 
include children with disabilities who 
require special education services 
through age 21 in calculating, for 
adequate yearly progress (AYP) 
purposes, the percentage of children 
who graduate with a regular high school 
diploma in the standard number of © 
years. The commenter expressed 
concern that States, in order to comply 
with their high school graduation rate 
academic outcome requirements under 
the ESEA, will change the grade status 
from 12th grade to 11th grade for those 
children with disabilities who will 
typically age out of the public education 
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system under the Act. The commenter 
further stated that this will affect the 
exception to FAPE provisions in 

§ 300.102 for children with disabilities 
who require special education services 
through age 21. 

Discussion: The calculation of 
graduation rates under the ESEA for 
AYP purposes (34 CFR 200.19(a)(1)(i)) 
does not alter the exception to FAPE 
provisions in § 300.102(a)(3) for 
children with disabilities who graduate 
from high school with a regular high 
school diploma, but not in the standard 
number of years. The public agency 
must make FAPE available until age 21 
or the age limit established by State law, 
even though the child would not be 
included as graduating for AYP 
purposes under the ESEA. In practice, 
though, there is no conflict between the 
Act and the ESEA, as the Department 
interprets the ESEA title I regulations to 
permit States to propose a method for 
accurately accounting for students who 
legitimately take longer than the ~ 
standard number of years to graduate. 

Changes: None. 


Residential Placement: (§ 300.104) 


Comment: A few commenters 
requested that the regulations clarify 
that parents cannot be held liable for 
any costs if their child with a disability 
is placed in a residential setting by a 
public agency in order to provide FAPE 
to the child. 

Discussion: Section 300.104, 
consistent with section 612(a)(1) and 
(a)(10)(B) of the Act, is a longstanding 
provision that applies to placements 
that are made by. public agencies in 
public and private institutions for 
educational purposes and clarifies that 
parents are not required to bear the costs 
of a public or private residential 
placement if such placement is 
determined necessary to provide FAPE. 
If a public agency determines in an 
individual situation that a child with a 
disability cannot receive FAPE from the 
programs that the public agency 
conducts and, therefore, placement in a 
public or private residential program is 
necessary to provide special education 
and related services to the child, the 
program, including non-medical care 
and room and board, must be at no cost 
to the parents of the child. 

In situations where a child’s 
educational needs are inseparable from 
the child’s emotional needs and an 
individual determination is made that 
the child requires the therapeutic and 
habilitation services of a residential 
program in order to “benefit from 
special education,” these therapeutic 
and habilitation services may be 
“related services” under the Act. In 


such a case, the SEA is responsible for 
ensuring that the entire cost of that 
child’s placement, including the 
therapeutic care as well as room and 


‘board, is without cost to the parents. 


However, the SEA is not responsible for 
providing medical care. Thus, visits to 
a doctor for treatment of medical 
conditions are not covered services 
under Part B of the Act and parents may 
be responsible for the cost of the 
medical care. 

Changes: None. 


Assistive Technology (§ 300.105) 


Comment: One commenter 
recommended removing § 300.105 and 
including the requirements in this 
section in the definition of assistive 
technology device in § 300.5 and 
assistive technology service in § 300.6. 

Discussion: Section 300.5 and § 300.6 
define the terms assistive technology 
device and assistive technology service, 
respectively. Section 300.105 is not part 
of the definition of these terms, but = - 
rather is necessary to specify the 
circumstances under which public 
agencies are responsible for making 
available assistive technology devices 
and assistive technology services to 
children with disabilities. 

Changes: None. 

Comment: A few commenters 
requested clarifying in § 300.105(b) 
whether hearing aids are included in the 
definition of an assistive technology 
device. 

Discussion: An assistive technology 
device, as defined in § 300.5, means any 
item, piece of equipment, or product 
system that is used to increase, 
maintain, or improve the functional 
capabilities of a child with a disability. 
The decision of whether a hearing aid 
is an assistive technology device is a 
determination that is made on an 
individual basis by the child’s IEP 
Team. However, even if the IEP Team 
determines that a hearing aid is an 
assistive technology device, within the 
meaning of § 300.5, for a particular 
child, the public agency is responsible 
for the provision of the assistive 
technology device as part of FAPE, only 
if, as specified in § 300.105, the device 
is required as part of the child’s special 
education defined in § 300.39, related 
services defined in § 300.34, or 
supplementary aids and services 
defined in § 300.42. 

As a general matter, public agencies 
are not responsible for providing 
personal devices, such as eyeglasses or 
hearing aids that a child with a 
disability requires, regardless of 
whether the child is attending school. 
However, if it is not a surgically 
implanted device and a child’s IEP 


Team determines that the child requires 
a personal device (e.g., eyeglasses) in 
order to receive FAPE, the public 
agency must ensure that the device is 
provided at no cost to the child’s 
parents. 

Changes: None. 

Comment: One commenter 
recommended adding language to 
§ 300.105(b) to include, in addition to 
hearing aids, other hearing 
enhancement devices, such as a 
cochlear implant. 

Discussion: Section 300.105(b), as 
proposed, requires a public agency to 
ensure that hearing aids worn in school 
by children with hearing impairments, 
including deafness, are functioning 
properly. This is a longstanding 
requirement and was included pursuant 
to a House Committee Report on the 
1978 appropriations bill (H. Rpt. No. 
95-381, p. 67 (1977)) directing the 
Department to ensure that children with 
hearing impairments are receiving 
adequate professional assessment, 
follow-up, and services. The 
Department believes that, given the 
increase in the number of children with 
disabilities with surgically implanted 
devices (e.g., cochlear implants, vagus 
nerve stimulators, electronic muscle 
stimulators), and rapid advances in new 
technologies to help children with 
disabilities, it is important that these 
regulations clearly address any 


-obligation public agencies have to 


provide follow-up and services to 
ensure that such devices are functioning 
properly. 

Section 602(1) of the Act clarifies that 
the definition of assistive technology 
device does not include a medical 
device that is surgically implanted or 
the replacement of such device. Section 
602(26) of the Act also stipulates that 
only medical services that are for 
diagnostic and evaluative purposes and 
required to assist a child with a 
disability to benefit from special 
education are considered a related 
service. We believe Congress was clear 


‘in its intent in S. Rpt. 108-185, p. 8, 


which states: 

[T]he definitions of ‘assistive technology 
device” and “related services” do not 
include a medical device that is surgically 
implanted, or the post-surgical maintenance, 
programming, or replacement of such device, 
or an external device connected with the use 
of a surgically implanted medical device 
(other than the costs of performing routine 
maintenance and monitoring of such external 
device at the same time the child is receiving 
other services under the act). 


The Department believes, however, 
that public agencies have an obligation 
to change a battery or routinely check an 
external component of a surgically 
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implanted medical device to make sure 
it is turned on and operating. However, 
mapping a cochlear implant (or paying 
the costs associated with mapping) is 
not routine checking as described above 
and should not be the responsibility of 
a public agency. We will add language 
to the regulations to clarify a public 
agency’s responsibility regarding the 
routine checking of external 
components of surgically implanted 
medical devices. 

Changes: A new § 300.113 has been 
added with the heading, “Routine 
checking of hearing aids and external 
components of surgically implanted 
medical devices.”’ Section 300.105(b), 
regarding the proper functioning of 
hearing aids, has been removed and 
redesignated as new § 300.113(a). We 
have added a new paragraph (b) in new 
§ 300.113 clarifying that, for a child 
with a surgically implanted medical 
device who is receiving special 
education and related services under 
this part, a public agency is responsible 
for routine checking of external 
components of surgically implanted 
medical devices, but is not responsible 
for the post-surgical maintenance, 
programming, or replacement of a 
medical device that has been surgically 
implanted (or of an external component 
of a surgically implanted medical 
device). 

The provisions in § 300.105 have been 
changed to conform with the other 
changes to this section and the phrase 
“proper functioning of hearing aids” has 
been removed from the heading. 


Extended School Year Services 
(§ 300.106) 


Comment: Several commenters 
recommended removing § 300.106 
because the requirement to provide 
extended school year (ESY) services to 
children with disabilities is not required 
in the Act. 

Discussion: The requirement to 
provide ESY services to children with 
disabilities who require such services in 
order to receive FAPE reflects a 
longstanding interpretation of the Act 
- by the courts and the Department. The 
right of an individual child with a 
disability to receive ESY services is 
based on that child’s entitlement to 
FAPE under section 612(a)(1) of the Act. 
Some children with disabilities may not 
receive FAPE unless they receive 
necessary services during times when 
other children, both disabled and 
nondisabled, normally would not be - 
served. We believe it is important to 
retain the provisions in § 300.106 
because it is necessary that public 
agencies understand their obligation to 
ensure that children with disabilities 


who require ESY services in order to 
receive FAPE have the necessary 
services available to them, and that 
individualized determinations about 
each disabled child’s need for ESY 
services are made through the IEP 
process. 

Changes: None. 

Comment: One commenter stated that 
the ESY requirements in § 300.106 
should not be included as part of the 
State eligibility requirements and would 
be more appropriately included in the 
definition of FAPE in § 300.17. 

Discussion: The definition of FAPE in 
§ 300.17 is taken directly from section 
602(9) of the Act. We believe the ESY 
requirements are appropriately included 
under the FAPE requirements as a part 
of a State’s eligibility for assistance 
under Part B of the Act because the right 
of an individual child with a disability 
to ESY services is based on a child’s 
entitlement to FAPE. As a part of the 
State’s eligibility for assistance under 
Part B of the Act, the State must make 
FAPE available to all children with 
disabilities residing in the State in 
mandated age ranges. 

Changes: None. 

Comment: One commenter 
recommended removing the word 


“only” in § 300.106(a)(2) because it is 


unduly limiting. 

Discussion: The inclusion of the word 
“only” is intended to be limiting. ESY 
services must be provided “only” ifa 
child’s IEP Team determines, on an 
individual basis, in accordance with 
§§ 300.320 through 300.324, that the 
services are necessary for the provision 
of FAPE to the child. We do not think 
this language is overly restrictive; 
instead, we think it is necessary for 
providing appropriate parameters to the 
responsibility of the IEP Team. 

Changes: None. 

Comment: A few commenters 
suggested revising § 300.106(a)(3)(i) to 
specifically state that, in addition to 
particular categories of disabilities, 
public agencies may not limit ESY 
services to particular age ranges. Other 
commenters proposed adding 

“preschooler with a disability” to the 
definition of ESY services in . 
§ 300.106(b)(1). 

Discussion: The revisions 
recommended by the commenters are 
not necessary. Section 300.106(a) 
clarifies that each public agency must 
ensure that ESY services are available 
for children with disabilities if those 
services are necessary for the children to 
receive FAPE. Section 300.101(a) clearly 
states that FAPE must be available to all 
children aged 3 through 21, inclusive, 
residing in the State, except for children 
ages 3, 4, 5, 18, 19, 20, or 21 to the 


extent that its application to those 
children would be inconsistent with 
State law or practice, or the order of any 
court, regarding the provision of public 
education to children of those ages. We 
do not believe any further clarification 
is necessary. 
Changes: None. 
Comment: One commenter requested 
that language be added to 
§ 300.106(b)(1)(i) to clarify that : 
providing ESY services to a child with 
a disability beyond the normal school 
year includes, but is not limited to, 
before and after regular school hours, on 
weekends, and during regular school 
vacations. 
Discussion: Typically, ESY services 
are provided during the summer 
months. However, there is nothing in 
§ 300.106 that would limit a public 
agency from providing ESY services to 
a child with a disability during times 
other than the summer, such as before 
and after regular school hours or during 
school vacations, if the IEP Team 
determines that the child requires ESY 
services during those time periods in 
order to receive FAPE. The regulations 
give the IEP Team the flexibility to 
determine when ESY services are 
appropriate, depending on the . 
circumstances of the individual child. 
Changes: None. 
Comment: One commenter suggested 
adding language to § 300.106 clarifying 
that “recoupment and retention” should 
not be used as the sole criteria for 
determining the child’s eligibility for 
ESY services. 
Discussion: We do not believe the 
commenter’s suggested change should ° 
be made. The concepts of “‘recoupment” 
and “likelihood of regression or 
retention” have formed the basis for 
many standards that States use in 
making ESY eligibility determinations 
and are derived from well-established 
judicial precedents. (See, for example, 
Johnson v. Bixby Independent School 
District 4, 921 F.2d 1022 (10th Cir. 
1990); Crawford v. Pittman, 708 F.2d 
1028 (5th Cir. 1983); GARC v. McDaniel, 
716 F.2d 1565 (11th Cir. 1983)). States. 
may use recoupment and retention as 
their sole criteria but they are not 
limited to these standards and have 
considerable flexibility in determining 
eligibility for ESY services and | 
establishing State standards for making | 
ESY determinations. However, whatever 
standard a State uses must be consistent | 
with the individually-oriented | 
requirements of the Act and may not | 
limit eligibility for ESY services to 
children with a particular disability 
category or be applied in a manner that 
denies children with disabilities who 
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require ESY services in order to receive 
FAPE access to necessary ESY services. 
Changes: None. 


Nonacademic Services (§ 300.107) 


Comment: One commenter 
recommended adding more specific 
language in § 300.107 regarding services 
and accommodations available for 
nonacademic activities to ensure that 
children with disabilities are fully 
included in nonacademic activities. 

Discussion: We agree with the 
commenter. Section 300.107(a), as 
proposed, requires public agencies to 
take steps to provide nonacademic and 
extracurricular services and activities in 
a manner necessary to afford children 
with disabilities an equal opportunity to 
participate in those services and 
activities. In addition, 

§ 300.320(a)(4)(ii), consistent with 
section 614(d)(1)(i)(IV)(bb) of the Act, 
clarifies that an IEP must includea 
statement of the special education and 
related services and supplementary aids 
and services to be provided to the child 
to participate in extracurricular and 
other nonacademic activities. We will 
add language in § 300.107(a) to clarify 
that the steps taken by public agencies 
to provide access to nonacademic and 
extracurricular services and activities 
include the provision of supplementary 
aids and services determined 
appropriate and necessary by the child’s 
IEP Team. 

Changes: Additional language has 
been added in § 300.107(a) to clarify 
that the steps taken by public agencies 
to provide access to nonacademic and 
extracurricular services and activities 
include the provision of supplementary 
aids and services determined 
appropriate and necessary by the child’s 
IEP Team. 

Comment: One commenter expressed 
concern about including ‘“‘nonacademic 
services” in § 300.107, because it is not 
in the Act. The commenter stated that 
services such as athletics, recreational 
activities and clubs, counseling, 
transportation and health services 
should not be included in the 
regulations because they may be costly 
and are usually available on a limited 
basis. One commenter stated that it is 
confusing to include related services in 
the examples of nonacademic services 
and recommended that they be 
removed. 

Discussion: The list of nonacademic 
and extracurricular services and 
activities in § 300.107(b) is not 
exhaustive. The list provides public 
agencies with examples of services and 
activities that may afford children with 
disabilities an equal opportunity for 
participation in the services offered to 


other children of the public agency. We 
disagree that the list of activities causes 
confusion with related services, as we 
think that the public can easily 
recognize the difference between 
academic counseling services, for 
example, that are offered to all children, 
and the type of counseling services that 
might be included in a child’s IEP as a 
related service. For these reasons, we 
believe it is appropriate to maintain the 
list of nonacademic and extracurricular 
services and activities in § 300.107, 
including those services that are also 
related services in § 300.34. 

Changes: None. 


Physical Education (§ 300.108) 


Comment: A few commenters stated 
that, in some States, physical education 
is not required for every nondisabled 
child every year and this creates 
situations in which children with 
disabilities are in segregated physical 
education classes. The commenters 
recommended that the regulations 
clarify the requirements for public 
agencies to make physical education 
available to children with disabilities 


_ when physical education is not 


available to children without 
disabilities. 
Discussion: Section 300.108 describes 


two considerations that a public agency ~ 


must take into account to meet the 
physical education requirements in this 
section. First, physical education must 
be made available equally to children 
with disabilities and children without 
disabilities. If physical education is not 
available to all children (i.e., children 
with and without disabilities), the 
public agency is not required to make 
physical education available for 
children with disabilities (e.g., a district 
may provide physical education to all 
children through grade 10, but not to 
any children in their junior and senior 
years). Second, if physical education is 
specially designed to meet the unique 
needs of a child with a disability and is 
set out in that child’s IEP, those services 
must be provided whether or not they 
are provided to other children in the 
agency. 

This is the Department’s longstanding 
interpretation of the requirements in 
§ 300.108 and is based on legislative 
history that the intent of Congress was 
to ensure equal rights for children with 
disabilities. The regulation as 
promulgated in 1977 was based on an 
understanding that physical education 
was available to all children without 
disabilities and, therefore, must be made 
available to all children with 
disabilities. As stated in H. Rpt. No. 94— 
332, p. 9, (1975): 


Special education as set forth in the 
Committee bill includes instruction in 
physical education, which is provided as a 
matter of course to all non-handicapped 
children enrolled in public elementary and 
secondary schools. The Committee is 
concerned that although these services are 
available to and required of all children in 
our school systems, they are often viewed as 
a luxury for handicapped children. 


We agree that § 300.108(a) could be 
interpreted to mean that physical 
education must be made available to all 
children with disabilities, regardless of 
whether physical education is provided 
to children without disabilities. We 
will, therefore, revise paragraph (a) to 
clarify that the public agency has no 
obligation to provide physical education 
for children with disabilities if it does 


- not provide physical education to - 


nondisabled children attending their 
schools. 

Changes: Section 300.108(a) has been 
revised as described in the preceding 
paragraph. 

Full Education Opportunity Goal 
(FEOG) (§ 300.109) 


Comment: One commenter requested 
that the regulations clarify how a State 
communicates and monitors the 
progress of the State’s FEOG. 

Discussion: We do not believe it is 
appropriate to regulate how a State 
communicates and monitors its progress 
toward the State’s FEOG. We believe the 
State should have the flexibility needed 
to implement the provisions of this 
section and the State is in the best 
position to make this determination. 

Changes: None. 


Program Options (§ 300.110) 


Comment: A few commenters 
recommended revising § 300.110 to 
require States to ensure that each public 
agency have in effect policies, 
procedures, and programs to provide 
children with disabilities the variety of 
educational programs and services 
available to nondisabled children. The 
commenters stated that § 300.110 does 
not provide any guidance to educators. 
A few commenters stated that 
“vocational education is an outdated 
term” and proposed replacing it with 
‘“‘career-technical and adult education” 
or “career and technical education.” 

Discussion: We do not believe it is 
necessary to change § 300.110. Under 
this provision, States must ensure that 
public agencies take steps to ensure that 
children with disabilities have access to 
the same program options that are 
available to nondisabled children in the 
area served by the agency, whatever 
those options are, and we are not aware 
of any implementation problems with 
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this requirement. We believe that it is 
important that educators understand 
that children with disabilities must have 
access to the same range of programs 
and services that a public agency 
provides to nondisabled children and 
that the regulation conveys this point. 
We also do not believe it is necessary to 
replace the term “vocational education”’ 
with the language recommended by the 
commenter. The term is broad in its 
meaning and generally accepted and 
understood in the field and, therefore, 
would encompass such areas as “career- 
technical” and “technical education.” 

Changes: None. 

Comment: Several commenters 
requested that the regulations explicitly 
state that a child with a disability who 
has not yet received a regular high 
school diploma or ‘‘aged out” of special 
education may participate in dual 
enrollment programs and receive 
services in a postsecondary or 
community-based setting if the IEP 
Team decides it is appropriate. 

Discussion: Section 300.110, 
‘consistent with section 612(a)(2) of the 
Act, requires States to ensure that public 
agencies take steps to ensure that 
children with disabilities have access to 
the same program options that are 
available to nondisabled children in the 
area served by the agency. This would 
apply to dual enrollment programs in 
post-secondary or community-based 
settings. Therefore, a State would be 
responsible for ensuring that a public 
agency that offered dual enrollment 
programs in post-secondary or 
community-based settings to a 
nondisabled student would have that 
option available to a student with 
disabilities whose IEP Team determined 
that such a program would best meet the 
student’s needs. However, we do not 
believe that the Act requires public 
agencies to provide dual enrollment 
programs in post-secondary or 
community-based settings for students 
with disabilities, if such programs are 
not available to nondisabled secondary 
school students. Therefore, we are not 
modifying the regulations. 

Changes: None. 


Child Find (§ 300.111) 


Comment: Several commenters 
expressed confusion about the child 
find requirements in § 300.111 and the 
parental consent requirements in 
§ 300.300, and requested clarification on 
whether child find applies to private. 
school children and whether LEAs may 
use the consent override procedures for 
children with disabilities enrolled in 
private schools. Two commenters 
requested that § 300.111(a)(1)(i) specify 
that child find does not apply to private 


school children whose parents refuse 
consent. 

Discussion: This issue is addressed in 
the Analysis of Comments and Changes. 
section for subpart D in response to 
comments on § 300.300. 

Changes: None. 

Comment: One commenter 
recommended retaining current 
§ 300.125(b) to ensure that the child find 
requirements are retained for parentally- 
placed private school children. 

Discussion: Current § 300.125(b) was 
removed from these regulations because, 
under the Act, States are no longer 
required to have State policies and 
procedures on file with the Secretary. 
Furthermore, the Department believes 
the requirements in §§ 300.111 and 
300.131 adequately ensure that 
parentally-placed private school 
children are considered in the child find 
process. 

Changes: None. 

Comment: One commenter requested 
a definition of the term “private 
school,” as used in § 300.111. 

Discussion: The term “private school’ 
as used in § 300.111 means a private 
elementary school or secondary school, 
including a religious school. The terms 
elementary school and secondary school 


_ are defined in subpart A of these © 


regulations. The term private is defined 
in 34 CFR Part 77, which applies to this 
program, and we see no need to include 
those definitions here. 

Changes: None. 

Comment: One commenter requested 
that the child find requirements in 
§ 300.111(c)(2) include homeless 
children. 

Discussion: Homeless children are 
already included in the child find 
requirements. Section 300.111(a)(1)(i) 
clarifies that the State must have 
policies and procedures to ensure that 
children with disabilities who are 
homeless and who are in need of special 
education and related services, are 
identified, located, and evaluated. No 
further clarification is needed. 

Changes: None. 

Comment: A few commenters 
recommended including in § 300.111 
the requirements in current § 300.125(c), 
regarding child find for children from 
birth through age two when the SEA 
and lead agency for the Part C program’ 
are different. The commenters stated 
that this will ensure that children with 
disabilities from birth through age two 
are eligible to participate in child find 
activities when the Part C lead agency 
is not the SEA. 

Discussion: The Department does not 
believe it is necessary to retain the 
language in current § 300.125(c). The 
child find requirements in § 300.111 


have traditionally been interpreted to 
mean identifying and evaluating 
children beginning at birth. While child 
find under Part C of the Act overlaps, in 
part, with child find under Part B of the 
Act, the coordination of child find 
activities under Part B and Part C is an 
implementation matter that is best left 
to each State. Nothing in the Act or 
these regulations prohibits a Part C lead 
agency’s participation, with the 
agreement of the SEA, in the actual 
implementation of child find activities 
for infants ard toddlers with 
disabilities. 

Changes: None. 

Comment: One commenter 
recommended removing § 300.111(c) 
because child find for children with 
developmental delays, older children 
progressing from grade to grade, and 
highly mobile children is not 
specifically required by the Act. 

Discussion: The changes requested by 
the commenter cannot be made because 
they are inconsistent with the Act. 
Section 300.111(a)(1)(i), consistent with 
section 612(a)(3)(A) of the Act, 
explicitly requires that al] children with 
disabilities residing in the State are 
identified, located, and evaluated. This 
includes children suspected of having 
developmental delays, as defined in 
section 602(3)(B) of the Act. We 
recognize that it is difficult to locate, 
identify, and evaluate highly mobile and 
migrant children with disabilities. 
However, we strongly believe it is 
important to stress in these regulations 
that the States’ child find 
responsibilities in § 300.111 apply 
equally to such children. We also 
believe it is important to clarify that a 
child suspected of having a disability 
but who has not failed, is making 
academic progress, and is passing from 
grade to grade must be considered in the 
child find process as any other child 
suspected of having a disability. As 
noted earlier in the discussion regarding 
§ 300.101, paragraph (c)(1) of § 300.111 
has been revised to clarify that children 
do not have to fail or be retained in a 
course or grade in order to be 
considered for special education and 
related services. 

Changes: None. 

Comment: One commenter requested 
that § 300.111 explicitly require that 
children in residential facilities be 
included in the public agency’s child 
find process. 

Discussion: We believe § 300.111(a), 
consistent with section 612(a)(3)(A) of 
the Act, clarifies that the State must 
ensure that all children with disabilities 
residing in the State are identified, 
located, and evaluated. This would 
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include children ‘in residential facilities. 
No further clarification is necessary. 
Changes: None. 


Individualized Education Programs 
(IEP) (§ 300.112) 


Comment: One commenter objected to 
including the reference to 
§ 300.300(b)(3)(ii) in § 300.112, stating 
that it is not necessary to ensure 
compliance with the requirement for an 
IEP or IFSP to be developed, reviewed, 
and revised for each child with a 
disability. 

Discussion: 300.300(b)(3)(ii) 
states that if a parent refuses to consent 
to the initial provision of special 
education and related services, or the 
parent fails to respond to a request to 
provide consent for the initial provision 
of special education and related 
services, the public agency is not 
required to convene an IEP meeting or 
develop an IEP for the child. It is 
necessary to include this reference in 
§ 300.112 to clarify the circumstances 
under which a public agency is not 
required to develop an IEP for an 
eligible child with a disability. 

Changes: None. 


Routine Checking of Hearing Aids and 
External Components of Surgically 
Implanted Medical Devices (§ 300.113) 


Comment: None. 

Discussion: New § 300.113 is 
addressed in the Analysis of Comments 
and Changes section for subpart A in 
response to comments on § 300.34(b). 

Changes: We have added new 
§ 300.113 to cover the routine checking 
of hearing aids and external components 
of surgically implanted medical devices. 
The requirement for the routine 
checking of hearing aids has been 
removed from proposed § 300.105 and 
included in new § 300.113(a). The 
requirement for routine checking of an 
external component of a surgically 
implanted medical device has been 
added as new § 300.113(b). The 
requirements for assistive technology 
devices and services remain in 
§ 300.105 and the heading has been 
changed to reflect this change. We have 
also included a reference to new 
§ 300.113(b) in new § 300.34(b)(2). 


Least Restrictive Environment (LRE) 
LRE Requirements (§ 300.114) 


Comment: One commenter 
recommended including language in the 
regulations that respects and safeguards 
parental involvement and protects the ~ 
rights of children with disabilities to be 
educated in the least restrictive 
environment (LRE). 

Discussion: We believe that ie LRE 
requirements in §§ 300.114 through 


300.120 address the rights of children 
with disabilities to be educated in the 
LRE, as well as safeguard parental 
rights. Section 300.114, consistent with 
section 612(a)(5) of the Act, requires 
each public agency to ensure that, to the 
maximum extent appropriate, children 
with disabilities are educated with 
children who are not disabled. Further, 
§ 300.116 ensures that a child’s parent is 
included in the group of persons making 
the decision about the child’s 
placement. 

Changes: None. 

Comment: A number of comments 
were received regarding 
§ 300.114(a)(2)(ii), which requires each 
public agency to ensure that the removal 
of children with disabilities from the 
regular educational environment occurs 
only when the nature or severity of the 
disability is such that the education in 
regular classes with the use of 
supplementary aids and services cannot 
be achieved satisfactorily. Many 
commenters recommended replacing 
“regular educational environment” with 
“regular classroom’’ because “regular 
classroom”’ is less !ikely to be 
misinterpreted to mean any kind of 
contact with children without 
disabilities. A few commenters 
expressed concern that using the phrase 
“regular educational environment” 
weakens the LRE protections. Another 
commenter recommended the 
regulations clarify that the “regular 
educational environment” means the 
participation of children with 
disabilities with their nondisabled peers 
in regular classrooms and other 
educational settings including 
nonacademic settings. 

Discussion: Section 300.114(a)(2)(ii) 
follows the specific language in section 
612(a)(5)(A) of the Act and reflects 
previous regulatory language. This 
requirement is longstanding. We do not 
believe the language should be revised, 
as recommended by the commenters, 
because “regular educational 
environment” encompasses regular 
classrooms and-other settings in schools 
such as lunchrooms and playgrounds in 
which children without disabilities 
participate. 

Changes: None. 

Comment: One commenter requested 
revising § 300.114(a)(2) to require a 
public agency to document and justify 
placements of children with disabilities 
in environments outside the general 
education classroom. 

Discussion: The additional language 
requested by the commenter is not 
necessary and would impose 
unwarranted paperwork burdens on 
schools. Section 300.320(a)(5), 
consistent with section 


614(d)(1)(A)(i)(V) of the Act, already 
requires a child’s IEP to include an 
explanation of the extent, if any, to 
which the child will not participate 
with nondisabled children in the regular 
class. As noted previously, parents are 

a part of the group making placement 
decisions. We believe these provisions 
provide sufficient safeguards on the 
placement process. 

Changes: None. 

Comment: One commenter stated that 
the LRE requirements are often 
misinterpreted to be a mandate to 
include all children who are deaf or 
hard of hearing in their local schools. 
The commenter stated that the 
placement decision for a child who is 
deaf or hard of hearing should be based 
on the child’s communication needs 
and must be the environment that 
presents the fewest language and 
communication barriers to the child’s 
cognitive, social, and emotional 
development. Some commenters 
cautioned that inclusive settings might 
be inappropriate for a child who is deaf 
and who requires communication 
support and stated that the LRE should 


‘be the place where a child can be 


educated successfully. A few 
commenters requested the regulations 
clarify that all placement options must 
remain available for children who are 
deaf. 

One commenter recommended 
strengthening the requirement for a 
continuum of alternative placements 
and stated that a full range of placement 
options is necessary to meet the needs 
of all children with visual impairments. 
Another commenter urged the 
Department to ensure that children with 
low-incidence disabilities (including 
children who are deaf, hard of hearing, 
or deaf-blind) have access to appropriate 
educational programming and services 
at all times, including center-based 
schools, which may be the most 
appropriate setting for children with 
low-incidence disabilities. 

Discussion: The LRE requirements in 
§§ 300.114 through 300.117 express a 
strong preference, not a mandate, for 
educating children with disabilities in 
regular classes alongside their peers 
without disabilities. Section 
300.114(a)(2), consistent with section 
612(a)(5)(A) of the Act, requires that, to 
the maximum extent appropriate, 
children with disabilities are educated 
with children who are not disabled, and 
that special classes, separate schooling, 
or other removal of children with 
disabilities from the regular educational 
environment occurs only when the 
nature or severity of the disability is 
such that education in regular classes 
with the use of supplementary aids and 
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services cannot be achieved suspended or expelled for disciplinary —_ their funding on certain placement 
satisfactorily. é reasons continue to be educated with decisions. A few commenters suggested 
With respect to the recommendation _ children who are not disabled during changing the requirement in 


that the placement for children who are the period of their removal. We believe § 300.114(b)(2) for States to provide an 
deaf or hard of hearing be based on the _it is important to ensure that children assurance that the State will revise its 


child’s communication needs, with disabilities who are suspended or funding mechanism ‘“‘as soon as 

§ 300.324(a)(2)(iv), consistent with expelled from school receive feasible” to ‘‘no later than the start of 
section 614(d)(3)(B)(iv) of the Act, appropriate services, while preserving the 2006-2007 school year.” 

clarifies that the IEP Team, in the flexibility of school personnel to Discussion: Section 300.114(b)(2) 
developing the IEP for a child who is remove a child from school, when incorporates the language in section 


deaf or hard of hearing, must consider necessary, and to determine how best to 612(a)(5)(B)(ii) of the Act, and requires 
the child’s language and communication address the child’s needs during periods _ that if a State does not have policies and 


needs, opportunities for direct of removal and where services are tobe procedures to ensure that the State’s 
communication with peers and provided to the child during such funding mechanism does not violate the 
professional personnel in the child’s periods of removals, including, if LRE requirements, the State must 
language and communication mode, and appropriate, home instruction. Sections _ provide the Secretary an assurance that 
the child’s academic level and fullrange 300.530 through 300.536 address the the State will revise its funding 

of needs, including opportunities for options available to school authorities mechanism as soon as feasible. We do 
direct instruction in the child’s language in disciplining children with disabilities not believe it is necessary to include in 
and communication mode. and set forth procedures that must be these regulations a specific timeline for 

With respect to strengthening the followed when taking disciplinary a State to revise its funding mechanism, 
continuum of alternative placement actions and in making decisions if required to do so pursuant to 
requirements, nothing in the LRE regarding the educational services that a 300.114(b)(2). We believe the statutory 
requirements would prevent an IEP child will receive and the location in language ‘‘as soon as feasible,” while 
Team from making a determination that which services will be provided. We providing flexibility as to how each 
placement in the local school is not believe including the language . State meets the requirement, is 
appropriate for a particular child. recommended by the commenter would. sufficient to ensure States’ compliance 
Section 300.115 already requires each adversely restrict the options available | with this requirement. E 
public agency to ensure that a to school personnel for disciplining Further, we believe the enforcement 

- continuum of alternative placements is children with disabilities and options in § 300.604 give the Secretary 
available to meet the needs of children inadvertently tie the hands of school sufficient means to address a State’s 
with disabilities for special education personnel in responding quickly and noncompliance with the requirements 
and related services. We believe this effectively to serious child behaviors in §300.114(b)(2). Section 300.604 
adequately addresses the commenter’s _and in creating safe classrooms for all describes the enforcement options 
concern. children. available to the Secretary if the - 

The process for determining the Changes: None. Secretary determines that a State needs _ 
educational placement for children with i < ; assistance or intervention implementing 
low-incidence disabilities (including Additional Requirement—State Funding the requirements of Part B of the Act , or 
children who are deaf, hard of hearing, Mechanism (§ 300.114(b)) that there is a substantial failure to 
or deaf-blind) is the same process used Comment: One commenter stated that comply with any condition of an SEA’s 
for determining the educational § 300.114{b) does not adequately or LEA’s eligibility under Part B of the 
placement for all children with address the requirements for funding Act. Enforcement options available to 
disabilities. That is, each child’s mechanisms relative to the LRE the Secretary include, among others, 
educational placement must be requirements and requested that note 89 recovery of funds or withholding, in 
determined on an individual case-by- of the Conf. Rpt. be included in the whole or in part, any further payments 
case basis depending on each child’s regulations. to the State under Part B of the Act. 
unique educational needs and Discussion: Section 300.114(b) Changes: None. 

. circumstances, rather than by the child’s incorporates the language from section Cok Fintan . 
category of disability, and must be based 612(a)(5)(B) of the Act and prohibits ee ee 
on the child’s IEP. We believe the LRE States from maintaining funding (§ 300.115) - 
provisions are sufficient to ensure that mechanisms that violate the LRE Comment: One commenter 
public agencies provide low-incidence _ provisions. We do not believe it is recommended revising § 300.115 so that 
children with disabilities access to necessary to provide additional - only the specific allowable alternative 
appropriate educational programming clarification in the regulations. While settings listed in the definition of 
and services in the educational setting | we agree withthe commenter that note —_ special education in new § 300.39 
appropriate to meet the needs of the 89 of the Conf. Rpt. makes clear (proposed § 300.38) (i.e., classroom, 
child in the LRE. Congress’ intent that State funding home, hospitals, institutions) are 

Changes: None. mechanisms support the LRE permitted. : 

Comment: One commenter requested _ requirements and do not provide an Discussion: Section 300.115 requires 
that the regulations clarify that children _ incentive or disincentive for certain .each public agency to ensure that a 
with disabilities who are suspended or _ placement decisions, we believe the = continuum of alternative placements 
expelled from school are entitled to be requirements in § 300.114(b) accurately (including instruction in regular classes, 
educated with children who are not capture the essence of the Conf. Rpt. special classes, special schools, home 
disabled. The commenter stated that and including additional language in instruction, and instruction in hospitals 
this clarification is necessary toreduce this paragraphis not needed. and institutions) is available to meet the 
the use of home instruction as a Chasis: None. needs of children with disabilities for 
placement option for these children. Comment: One commenter urged the _ special education and related services. 

Discussion: The Act does not require Department to impose financial | The list of placement options in this 
that children with disabilities sanctions on States that continue to base section only expands the settings 
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mentioned tn new § 300.39 (proposed 
§ 300.38) by recognizing the various 
types of classrooms and settings for 
classrooms in which special education 
is provided. This continuum of 

_ alternative placements is intended to 
ensure that a child with a disability is 
served in a setting where the child can 
be educated successfully in the LRE. 

Changes: None. 

Comment: One commenter suggested 
adding language to the regulations to 
clarify that difficulty recruiting and 
hiring qualified special education 
teachers does not relieve an LEA of its 
obligation to ensure a continuum of 
alternative placements and to offer a full 
range of services to meet the needs of 
children with disabilities. 

Discussion: We do not believe it is 
necessary to include the language 
suggested by the commenter, because 
§ 300.116 is sufficiently clear that 
placement decisions must be based on 
the individual needs of each child with 
a disability. Public agencies, therefore, 
must not make placement decisions 
based on a public agency’s needs or 
available resources, including budgetary 
considerations and the ability of the 
public agency to hire and recruit 
qualified staff. 

Changes: None. 

Comment: A few commenters 
recommended revising § 300.115{a) to 


clarify that the continuum of alternative © 


placements must be available to eligible 
preschool children with disabilities. 

Discussion: It is not necessary to 
revise § 300.115(a) in the manner 
suggested by the commenters. Section 
300.116 clearly states that the 
requirements for determining the 
educational placement of a child with a 
disability include preschool children 
with disabilities and that such decisions 
must be made in conformity with the 
LRE provisions in §§ 300.114 through 
300.118. This includes ensuring that a 
continuum of services is available to 
meet the needs of children with 
disabilities for special education and 
related services. 

Changes: None. 


Placements (§ 300.116) 


Comment: One commenter 
recommended the regulations clarify . 
that the regular class must always be 
considered the first placement option. 

Discussion: We do not believe it is 
necessary to include the clarification 
recommended by the commenter. 
Section 300.116 clarifies that placement 
decisions must be made in conformity 
with the LRE provisions, and 
§ 300.114(a)(2) already requires that 
special classes, separate schooling or 
other removal of children with 


disabilities from the regular education 
environment only occurs if the nature or 
severity of the disability is such that 
education in regular classes with the use 
of supplementary aids and services 
cannot be achieved satisfactorily. 

Changes: None. 

Comment: A few commenters 
recommended revising § 300.116 to 
require that children with disabilities 
have access to, and make progress in, 
the general curriculum, and that 
children receive the special education 
and related services included in their 
IEPs. 

Discussion: The issues raised by the 
commenters are already addressed 


elsewhere in the regulations. The IEP 


requirements in § 300.320(a), consistent 
with section 614(d) of the Act, clarify 
that children with disabilities must be 
provided special education and related 
services and needed supplementary aids 
and services to enable them to be 
involved in and make progress in the 
general curriculum. In addition, 

§ 300.323(c)(2) requires that, as soon as 
possible following the development of 
an IEP, special education and related 
services are made available to the child 
in accordance with the child’s IEP. We 
believe that these regulations adequately 
address the commenters’ concerns, and 


that no further clarification is necessary. 


Changes: None. } 

Comment: One commenter stated that 
the placement requirements in § 300.116 
encourage school districts to assign a 
child with a disability to a particular 
place or setting, rather than providing a 
continuum ofincreasingly 
individualized and intensive services. 
The commenter suggested requiring that 
the continuum of alternative placements 
include a progressively more intensive 
level of individualized, scientifically 
based instruction and related services, 
both with increased time and lower 
pupil-teacher ratio, in addition to 
regular instruction with supplementary 
aids and services. 

Discussion: The overriding rule in 
§ 300.116 is that placement decisions for 
all children with disabilities must be 
made on an individual basis and ensure 
that each child with a-disability is 
educated in the school the child would 
attend if not disabled unless the child's 
IEP requires some other arrangement. 
However, the Act does not require that 
every child with a disability be placed 
in the regular classroom regardless of 
individual abilities and needs. This 
recognition that regular class placement 
may not be appropriate for every child 
with a disability is reflected in the 
requirement that LEAs make available a 
range of placement options, known as a 
continuum of alternative placements, to 


meet the unique educational needs of 
children with disabilities. This 
requirement for the continuum 
reinforces the importance of the 
individualized inquiry, not a ‘‘one size 
fits all” approach, in determining what 
placement is the LRE for each child 
with a disability. The options on this 
continuum must include the alternative 
placements listed in the definition of 
special education under § 300.38 
(instruction in regular classes, special 
classes, special schools, home 
instruction, and instruction in hospitals 
and institutions). These options must be 
available to the extent necessary to 
implement the IEP of each child with a 
disability. The group determining the 
placement must select the placement 
option on the continuum in which it 
determines that the child’s IEP can be 
implemented in the LRE. Any 
alternative placement selected for the 
child outside of the regular educational 
environment must include appropriate 
opportunities for the child to interact 
with nondisabled peers, to the extent 
appropriate to the needs of the children, - 
consistent with § 300.114(a)(2)(i). 

Because placement decisions must be 
determined on an individual case-by- 
case basis depending on each child’s 
unique educational needs and 
circumstances and based on the child’s 
IEP, we do not believe it is appropriate 
to require in the regulations that the. 
continuum of alternative placements 
include a progressively more intensive 
level of individualized scientifically 
based instruction and related services as 
suggested by the commenter. 

Changes: None. 

Comment: We received a number of 
comments regarding the phrase, “unless 
the parent agrees otherwise” in 
proposed § 300.116(b)(3) and (c). As 
proposed, § 300.116(b)(3) requires the 
chiid’s placement to be as close as 
possible to the child’s home, ‘‘unless the 
parent agrees otherwise;” and 
§ 300.116(c) requires that, unless the 
child’s IEP requires some other 
arrangement, the child must be 
educated in the school that he or she 
would attend if nondisabled, “unless 
the parent agrees otherwise.’’ Many 
commenters requested removing the 
phrase ‘‘unless the parent agrees 
otherwise,” because it is not included in 
section 612(a)(5) of the Act and is not 
necessary to clarify that a parent may 
place his or her child in a charter, 
magnet, or other specialized school 
without violating the LRE requirements. 
Other commenters suggested removing 
the phrase and clarifying that a decision 
by the child’s parent to send the child 
to a charter, magnet, or other specialized 
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school is not a violation of the LRE 
requirements. 

Several commenters stated that 
including the phrase undermines the 
statutory requirement for children with 
disabilities to be placed in the LRE 
based on their IEPs and allows more 
restrictive placements based on parental 
choice. Many commenters interpreted 
this phrase to mean that placement is a 
matter of parental choice even in public 
school settings and stated that a child’s 
LRE rights should not be overridden by 
parental choice. One commenter stated 
that the phrase might intimidate parents 
into accepting inappropriate 
placements. 

A few commenters stated that this 
phrase is unnecessary because the Act 
already requires parents to be involved 
in placement decisions, and expressed 
concern that including this phrase in 
the regulations could lead to confusion 
and litigation. One commenter stated 
that the phrase suggests that additional 
consent is required if the parent chooses 
to send the child to a charter, magnet, 
or other specialized school. 

Discussion: The phrase ‘“‘unless the 
parent agrees otherwise” in proposed 
§ 300.116(b)(3) and (c) was added to 
clarify that a parent may send the child - 
to a charter, magnet, or other specialized 
school without violating the LRE 
mandate. A parent has always had this 
option; a parent who chooses this 
“option for the child does not violate the 
LRE mandate as long as the child is 
educated with his or her peers without 
disabilities to the maximum extent 
appropriate. However, we agree that this 
phrase is unnecessary, confusing, and 
may be misunderstood to mean that 
parents have a right to veto the 
placement decision made by the group 
of individuals in § 300.116(a)(1). We 
will, therefore, remove the phrase. 

Changes: We have removed the 
phrase ‘unless the parent agrees 
otherwise” in § 300.116(b)(3) and (c). 

Comment: One commenter disagreed 
with the requirement in § 300.116(b)(3) 
that placements be as close as possible 
to the child’s home, stating that the 
requirement is administratively 
prohibitive and beyond the scope of the 
Act. The commenter stated that it is not 
possible for school districts to provide 
classes for children with all types and 
degrees of disabilities in each school 
building. The commenter stated that 
“placement” should be understood as 
the set of services outlined in a child’s 
IEP, and recommended that school 
districts be permitted to- provide these 
services in the school building that is 
most administratively feasible. 

Discussion: We do not believe the 
requirement imposes unduly restrictive 


administrative requirements. The 
Department has consistently maintained 
that a child with a disability should be 
educated in a school as close to the 
child’s home as possible, unless the 
services identified in the child’s IEP 
require a different location. Even though 
the Act does not mandate that a child 
with a disability be educated in the 
school he or she would normally attend 
if not disabled, section 612(a)(5)(A) of 
the Act presumes that the first 
placement option considered for each 
child with a disability is the regular 
classroom in the school that the child 
would attend if not disabled, with 
appropriate supplementary aids and 
services to facilitate such placement. 
Thus, before a child with a disability . 
can be placed outside of the regular 
educational environment, the full range 
of supplementary aids and services that 
could be provided to facilitate the 
child’s placement in the regular 
classroom setting must be considered. 
Following that consideration, if a 
determination is made that a particular 
child with a disability cannot be 
educated satisfactorily in the regular 
educational environment, even with the 
provision of appropriate supplementary 
aids and services, that child could be 
placed in a setting other than the regular 
classroom. 

Although the Act does not require 
that each school building in an LEA be 
able to provide all the special education 
and related services for all types and 
severities of disabilities, the LEA has an 
obligation to make available a full 
continuum of alternative placement 
options that maximize opportunities for 
its children with disabilities to be 
educated with nondisabled peers to the 
extent appropriate. In all cases, 
placement decisions must be 
individually determined on the basis of 
each child’s abilities and needs and 
each child’s IEP, and not solely on 
factors such as category of disability, 
severity of disability, availability of — 
special education and related services, 
configuration of the service delivery 
system, availability of space, or 
administrative convenience. 

Changes: None. - 

Comment: One commenter requested 
clarifying the difference, if any, between 
“placement” and “‘location.”” One 
commenter recommended requiring the 
child’s IEP to include a detailed 
explanation of why a child’s 
educational needs cannot be met in the 
location requested by the parent when 
the school district opposes the parent’s 
request for services to be provided to the 
child in the school that the child would 
attend if the child did not have a 
disability. 


Discussion: Historically, we have 
referred to ‘placement’ as points along 
the continuum of placement options 
available for a child with a disability, 
and “location” as the physical 
surrounding, such as the classroom, in 
which a child with a disability receives 
special education and related services. 
Public agencies are strongly encouraged 
to place a child with a disability inthe - 
school and classroom the child would 
attend if the child did not have a 
disability. However, a public agency 
may have two or more equally 
appropriate locations that meet the 
child’s special education and related 
services needs and school 
administrators should have the 
flexibility to assign the child to a 
particular school or classroom, provided 
that determination is consistent with the 
decision of the group determining 
placement. It also should be noted that, 
under section 615(b)(3) of the Act, a 
parent must be given written prior 
notice that meets the requirements of 
§ 300.503 a reasonable time before a 
public agency implements a proposal or 
refusal to initiate or change the _ 
identification, evaluation, or 
educational placement of the child, or 
the provision of FAPE to the child. 
Consistent with this notice requirement, 
parents of children with disabilities 
must be informed that the public agency 
is required to have a full continuum of 
placement options, as well as about the 
placement options that were actually — 
considered and the reasons why those 
options were rejected. While public 
agencies have an obligation under the 
Act to notify parents regarding 
placement decisions, there is nothing in 
the Act that requires a detailed 
explanation in children’s IEPs of why 
their educational needs or educational 
placements cannot be met in the 
location the parents’ request. We believe 
including such a provision would be 
overly burdensome for school 
administrators and diminish their 
flexibility to appropriately assign a 
child to a particular school or 
classroom, provided that the assignment 
is made consistent with the child’s IEP 
and the decision of the group 
determining placement. 

Changes: None. 

Comment: One commenter 
recommended including in the 
regulations the Department’s policy that 
a child’s placement in an educational 
program that is substantially and 
materially similar to the former 
placement is not a change in placement. 

Discussion: As stated a the 
commenter, it is the Department’s 
longstanding position that maintaining a 
child’s placement in an educational 


| 

| 


Federal Register/Vol. 71, No. 156/ res August 14, 2006/Rules and Regulations 


46589 


‘program that is substantially and 
materially similar to the former 
placement is not a change in placement. 
We do not believe further clarification is 
necessary in the regulations, however, 
as the distinction seems to be commonly 
accepted and understood. 

Changes: None. 

Comment: Many commenters 
suggested requiring a public agency to 
pay all costs associated with providing 
FAPE for a child in a private preschool, 
including paying for tuition, 
transportation and such special 
education, related services and 
supplementary aids and services as the 
child needs, if an inclusive preschool is 
the appropriate placement for a child, 
and there is no inclusive public 
preschool that can provide all the 
appropriate services and supports. 

Discussion: The LRE requirements in 
§§ 300.114 through 300.118 apply to all 
children with disabilities, including 
preschool children who are entitled to 
FAPE. Public agencies that do not 
operate programs for preschool children 
without disabilities are not required to 
initiate those programs solely to satisfy 
the LRE requirements of the Act. Public 
agencies that do not have an inclusive 
public preschool that can provide all the 
appropriate services and supports must 
explore alternative methods to ensure 
that the LRE requirements are met. 
Examples of such alternative methods 
might include placement options in 
private preschool programs or other 
community-based settings. Paying for 
the placement of qualified pfeschool 
children with disabilities in a private 
preschool with children without 
disabilities is one, but not the only, 
option available to public agencies to 
meet the LRE requirements. We believe 
the regulations should allow public 
agenties to choose an appropriate 
option to meet the LRE requirements. 
However, if a public agency determines 
that placement in a private preschool 
program is necessary as a means of 
providing special education and related 
services to a child with a disability, the 
program must be at no cost to the parent 
of the child. 

Changes: None. | 

Comment: One commenter suggested 
clarifying that if a child’s behavior in 
the regular classroom significantly 
impairs the learning of the child or 
others, that placement would not meet 
the child’s needs and would not be 
appropriate for that child. 

Discussion: Although the Act shinies: a 
strong preference in favor of educating 
children with disabilities in the regular 
classroom with appropriate aids and 
supports, a regular classroom placement 
is not appropriate for every child with 


a disability. Phicetgsett decisions are 
made on a case-by-case basis and must 
be appropriate for the needs of the 
child. The courts have generally 
concluded that, if a child with a 
disability has behavioral problems that 
are so disruptive in a regular classroom 
that the education of other children is 
significantly impaired, the needs of the 


child with a disability generally cannot — 


be met in that environment. However, 
before making such a determination, 
LEAs must ensure that consideration 
has been given to the full range of 
supplementary aids and services that 
could be provided to the child in the 
regular educational environment to 
accommodate the unique needs of the 
child with a disability. If the group 
making the placement decision 
determines, that even with the provision 
of supplementary aids and services, the 
child’s IEP could not be implemented 
satisfactorily in the regular educational 
environment, that placement would not 
be the LRE placement for that child at 
that particular time, because her or his 
unique educational needs could not be 
met in that setting. (See Roncker v. 
Walter, 700 F. 2d 1058 (6th Cir. 1983); 
Devries v. Fairfax County School Bd., 
882 F. 2d 876, 879 (4th Cir. 1989); 
Daniel R.R. v. State Bd. of Educ., 874 F. 
2d 1036 (5th Cir. 1989); and A.W. v. © 
Northwest R-1 School Dist., 813 F.2d 
158, 163 (8th Cir. 1987).) 

Changes: None. 


Nonacademic Settings (§ 300.117) 


Comment: One commenter requested 
that the regulations clarify that children 
with disabilities should receive the 
supplementary aids and services| 
necessary to ensure their participation 
in nonacademic and extracurricular 
services and activities. 

Discussion: Section 300.117, 


‘consistent with section 612(a)(5) of the 


Act, requires that children with 
disabilities participate in nonacademic 
and extracurricular services and 
activities with their nondisabled peers 
to the maximum extent appropriate to 
the needs of the child. The Act places 
great emphasis on ensuring that 
children with disabilities are educated, 
to the maximum extent appropriate, 
with children who are nondisabled and 
are included in nonacademic and 
extracurricular services and activities as 
appropriate to the needs of the child. 
We believe the public agency has an 
obligation to provide a child with a 
disability with appropriate aids, 
services, and other supports, as 
determined by the IEP Team, if 
necessary to ensure the child’s 
participation in nonacademic and 
extracurricular services and activities. 


Therefore, we will clarify i in § 300.117 
that each public agency must ensure 
that children with disabilities have the 
supplementary aids and services 
determined necessary by the child’s IEP 
Team for the child to participate in 
nonacademic and extracurricular 
services and activities to the maximum 
extent appropriate to the needs of that 
child. 

Changes: We have added language to 
§ 300.117 to ensure that children with 
disabilities receive the supplementary 
aids and services needed to participate 
in nonacademic and extracurricular 
services and activities. 


Technical Assistance and Training 
Activities (§ 300.119) 


Comment: One commenter requested 
that the regulations define ‘‘training.” 

Discussion: The Department intends 
the term “training,” as used in 
§ 300.119, to have its generally accepted 
meaning. Training is generally agreed to 
be any activity used to enhance one’s 
skill or knowledge to acquire, maintain, 
and advance knowledge, skills, and 
abilities. Given the general 
understanding of the term ‘“‘training,” 
we do not believe it is necessary to 
regulate on this matter. 

Changes: None. 


Children in Private Schools 


Children With Disabilities Enrolled by 
Their Parents in Private Schools 


General Comments 


Comment: Many comments were 
received regarding the parentally-placed 
private school children with disabilities 
requirements in §§ 300.130 through 
300.144. Many commenters supported 
the changes to the regulations and 
believed the regulations simplify the 
processes for both private schools and 
public schools. Numerous commenters, 
however, expressed concern regarding 
the implementation of the private 
school requirements. 

Many of the commenters expressed 
concern with the requirement that the 
LEAs where private elementary schools 
and secondary schools are located are 
now responsible for child find, 
individual evaluations, and the 
provision of services for children with 
disabilities enrolled by their parents in 
private schools located in the LEA. 
These commenters described the private 
school provisions in the Act and the 
NPRM as burdensome and difficult to 
understand. 

Discussion: The revisions to the Act 
in 2004 significantly changed the 
obligation of States and LEAs to 
children with disabilities enrolled by 
their parents in private elementary 
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schools and secondary schools. Section 
612(a)(10)(A) of the Act now requires 

’ LEAs in which the private schools are 
located, rather than the LEAs in which 
the parents of such children reside, to 
conduct child find and provide 
equitable services to parentally-placed 


private school children with disabilities. 


The Act provides that, in calculating 
the proportionate amount of Federal 
funds under Part B of the Act that must 
be spent on parentally-placed private 
school children with disabilities, the 
LEAs where the private schools are 
located, after timely and meaningful 
consultation with representatives of 
private elementary schools and 
secondary schools and representatives 
of parents of parentally-placed private 
school children with disabilities, must 
conduct a thorough and complete child 
find process to determine the number of 
parentally-placed children with 
disabilities attending private elementary 
schools and secondary schools located 
in the LEAs. In addition, the obligation 
of the LEA to spend a proportionate 
amount of funds to provide services to 
children with disabilities enrolled by 
their parents in private schools is now 
based on the total number of children 
with disabilities who are enrolled in 
private schools located in the LEA 
whether or not the children and their 
parents reside in the LEA. 

We believe these regulations and the 
additional clarification provided in our 
responses to comments on §§ 300.130 
through 300.144 will help States and 
LEAs to better understand their 
obligations in serving children with 
disabilities placed by their parents in 
private elementary schools and 
secondary schools. In addition, the 
Department has provided additional 
guidance on implementing the 
parentally-placed private school 
requirements on the Department’s Web 
site. We also are including in these 
regulations Appendix B to Part 300— 
Proportionate Share Calculation to 
assist LEAs in calculating the 
proportionate amount of Part B funds 
that they must expend on parentally- 
placed private school children with 
disabilities attending private elementary 
schools and secondary schools located 
in the LEA. 

Changes: We have added a reference 
to Appendix B in § 300.133(b). 

Comment: Several commenters 
expressed concern that §§ 300.130 
through 300.144 include requirements 
that go beyond the Act and 
recommended that any requirement 
beyond what is statutory be removed 
from these regulations. 

Discussion: In general, the regulations 
track the language in section 


612(a)(10)(A) of the Act regarding 
children enrolled in private schools by 
their parents. However, we determined 
that including clarification of the _ 
statutory language on parentally-placed 
private school children with disabilities 
in these regulations would be helpful. 
The volume of comments received 
concerning this topic confirm the need 
to regulate in order to clarify the 
statutory language and to help ensure 
compliance with the requirements of the 
Act. 

Changes: None. : 

Comment: Some commenters 
requested that the regulations provide 
flexibility to States to provide services 
to parentally-placed private school 
children with disabilities beyond what 
they would be able to do with the 
proportionate share required under the 
Act. A few of these commenters 
requested that those States already 
providing an individual entitlement to 
special education and related services or 
providing a full range of special 
education services to parentally-placed 


. private school children be deemed to 


have met the requirements in §§ 300.130 
through 300.144 and be permitted to 
continue the State’s current practices. 
One commenter specifically 
recommended allowing States that 
provide additional rights or services to 
parentally-placed private school 
children with disabilities (including 
FAPE under section 612 of the Act and 
the procedural safeguards under section 
615 of the Act), the option of requesting 
that the Secretary consider alternate 
compliance with these requirements 
that would include evidence and 
supporting documentation of alternate 
procedures under State law to meet all 
the requirements in §§ 300.130 through 


- 300.144. 


-A few commenters requested that the 
child find and equitable participation 
requirements should not apply in States 
with dual enrollment provisions where 
children with disabilities who are 
parentally-placed in private elementary 
schools or secondary schools are also 
enrolled in public schools for special 
education and have IEPs and retain their 
due process rights. 

Discussion: The Act in no way 
prohibits States or LEAs from spending 
additional State or local funds to 
provide special education or related 
services for parentally-placed private 
school children with disabilities in 
excess of those required in § 300.133 
and section 612(a)(10)(A) of the Act, 
consistent with State law or 
administrative procedures. The Act, 
however, does not provide the Secretary 
with the authority to waive, in whole or 
in part, the parentally-placed private 


school requirements in §§ 300.130 
through 300.144 for States or LEAs that 
spend State or local funds to provide 
special education or related services 
beyond those required under Part B of 
the Act. The Secretary, therefore, cannot 
consider alternative compliance with 
the parentally-placed private school 
provisions in the Act and these 
regulations or consider States and LEAs 
that use State and local funds to provide 
services to parentally-placed private 
school children with disabilities beyond 
the required proportionate share of 
Federal Part B funds, including 
providing FAPE to such children, to 
have met the statutory and regulatory 
requirements governing parentally- 
placed private school children with 
disabilities. States and LEAs must meet 
the requirements in the Act and these 
regulations. 

With regard to the comment 
requesting that the child find and 
equitable participation requirements for 
parentally-placed private school 
children with disabilities not apply in 
States with dual enrollment, there is no 
exception in the Act to the child find 
and equitable participation 
requirements of section 612(a)(10)(A) for 
States that permit dual enrollment of a 
child at a parent’s discretion. Therefore, 
there is no basis to regulate to provide 
such an exception. It would be a matter 
of State or local discretion to decide 
whether to have a dual enrollment — 
policy and, if established, how it would 
be implemented. Whether dual 
enrollment alters the rights of 
parentally-placed private school 
children with disabilities under State 
law is a State matter. There is nothing, 
however, in Part B of the Act that would 
prohibit a State from requiring dual 
enroliment as a condition for a 
parentally-placed private school child 
with a disability to be eligible for 
services from a public agency. As long 
as States and LEAs meet the 
requirements in §§ 300.130 through 
300.144, the local policy covering 
enrollment is a matter of State and local. 
discretion. 

Changes: None. 

Comment: Several commenters 
expressed concern regarding the 
applicability of the child find and 
equitable participation requirements in 
§§ 300.130 through 300.144 for children 
with disabilities who reside in one State 
and are enrolled by their parents in 
private elementary schools or secondary 
schools located in another State. These 
commenters recommended that the: 
regulations clarify whether the LEA in 
the State where the private elementary 
school or secondary school is located or 
the LEA in the State where the child 
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resides is responsible for conducting 
child find (including individual 
evaluations and reevaluations), and 
providing and paying for equitable 
services for children who are enrolled 
by their parents in private elementary 
schools or secondary schools. 
Discussion: Section 612(a)(10)(A)(i)(ID 
of the Act provides that the LEA where 
the private elementary schools and 
secondary schools are located, after 
timely and meaningful consultation 
with private school representatives, is 
responsible for conducting the child 
find process to determine the number of 
parentally-placed children with 
disabilities attending private schools 
located in the LEA. We believe this 
responsibility includes child find for 
children who reside in other States but 
who attend private elementary schools 
and secondary schools located in the 
. LEA, because section 612(a)(10)(A)(i)(I) 
of the Act is clear about which LEA is 
responsible for child find and the Act 
does not provide an exception for 
children who reside in one State and 
attend private elementary schools and 
secondary schools in other States. 
Under section 612(a)(10)(A)(i) of the 
Act, the LEA where the private 
elementary schools and secondary 
schools are located, in consultation with 
private scheol officials and 
representatives of parents of parentally- 
placed private school children with 
disabilities, also is responsible for 
’ determining and paying for the services 
to be provided to parentally-placed 
private school children with disabilities. 
We believe this responsibility extends to 
children from other States who are 
enrolled in a private school located in 
the LEA, because section 
612(a)(10)(A)(i) of the Act clarifies that 
the LEA where the private schools are 
located is responsible for spending a 
proportionate amount of its Federal Part 
'B funds on special education and 
related services for children enrolled by 
their parents in the private schools 
located in the LEA. The Act does not 
provide an exception for out-of-State 
children with disabilities attending a 
private school located in the LEA and, 
therefore, out-of-State children with 
disabilities must be included in the 
group of parentally-placed children 
with disabilities whose needs are 
considered in determining which 
parentally-placed private school 
children with disabilities will be served 
and the types and amounts of services 
to be provided. 

Changes: We have added a new 
paragraph (f) to § 300.131 clarifying that 
each LEA where private, including 
religious, elementary schools and 
secondary schools are located must, in 


carrying out the child find requirements 
in this section, include parentally- 
placed private school children who 
reside in the State other than where the 
private schools they attend are located. 

Comment: A few commenters 
recommended the regulations clarify the 
LEA’s obligation under §§ 300.130 | 
through 300.144 regarding child find 
and equitable participation for children 
from other countries enrolled in private 
elementary schools and secondary 
schools by their parents. 

Discussion: The obligation to consider 
children with disabilities for equitable 
services extends to all children with 
disabilities in the State who are enrolled 
by their parents in private schools 
within each LEA’s jurisdiction. 

Changes: None. 

Comment: Several commenters 
recommended the regulations clarify the 
applicability of the child find and 
equitable participation requirements in 
§§ 300.130 through 300.144 for children 
with disabilities, aged three through 
five, enrolled by their parents in private 
preschools or day care programs. Many 
commenters recommended the © 
regulations clarify that preschool 
children with disabilities should be 
counted in determining the 
proportionate share of funds available to 
serve children enrolled in private 
elementary schools by their parents. 

Discussion: If a private preschool or 
day care program is considered an 
elementary school, as defined in 
§ 300.13, the child find and equitable 
services participation requirements in 
§§ 300.130 through 300.144, consistent 
with section 612(a)(10) of the Act, apply 
to children with disabilities aged three 
through five enrolled by their parents in 
such programs. Section 300.13, 
consistent with section 602(6) of the 
Act, defines an elementary school as a 
nonprofit institutional day or residential 
school, including a public elementary 
charter school, which provides 
elementary education, as determined 
under State law. We believe it is 
important to clarify in the regulations 
that children aged three through five are 
considered parentally-placed private 
school children with disabilities 
enrolled in private elementary schools 
only if they are enrolled in private 
schools that meet the definition of 
elementary school in § 300.13. 

Changes: We have added a new 
§ 300.133(a)(2)(ii) to clarify that children 
aged three through five are considered 
to be parentally-placed private school 
children with disabilities enrolled by 
their parents in private, including 
religious, elementary schools, if they are 
enrolled in a private school that meets 


the definition of elementary school in 
§ 300.13. 


Definition of Parentally-Placed Private 
School Children With Disabilities 
(§ 300.130) 


Comment: A few commenters 
recommended removing “‘or facilities’’ 
from the definition of parentally-placed 
private school children because it is not 
defined in the Act or the regulations. 
Another commenter recommended 
including a definition of “facilities.” 

Discussion: Under section 
612(a)(10)(A) of the Act, the obligation 
to conduct child find and provide 
equitable services extends to children 
who are enrolled by their parents in 
private elementary schools and 
secondary schools. This obligation also 
applies to children who have been 
enrolled by their parents in private 
facilities if those facilities are 
elementary schools or secondary 
schools, as defined in subpart A of the 
regulations. Because facilities that meet 
the definition of elementary school or 
secondary school are covered under this 
section, we believe it is important to 
retain the reference to facilities in these 
regulations. We will, however, revise 
§ 300.130 to clarify that children with 
disabilities who are enrolled by their 
parents in facilities that meet the 
definition of elementary school in 
§ 300.13 or secondary school in new 


_ § 300.36 (proposed § 300.35) would be 


considered parentally-placed private 
school children with disabilities. 
Changes: Section 300.130 has been 
revised to clarify that parentally-placed 
private school children with disabilities 
means children with disabilities 
enrolled by their parents in private, 
including religious, schools or facilities 
that meet the definition of an 
elementary school in § 300.13 or 
secondary school in § 300.36. 


Child Find for Parentally-Placed Private 
School Children With Disabilities 
(§ 300.131) 


Comment: A few commenters 
recommended permitting the LEA 
where private schools are located to 
request reimbursement from the LEA 
where the child resides for the cost of 
conducting an individual evaluation, as 
may be required under the child find 
requirements in § 300.131. 

One commenter recommended that 
the LEA where private schools are 
located be responsible for locating and 
identifying children with disabilities 
enrolled by their parents in private 
schools and the LEA where the children 
reside be responsible for conducting 
individual evaluations. 
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Discussion: Section 300.131, 
consistent with section 612(a)(10)(A)(i) - 
of the Act, requires that the LEA where 
private elementary schools and 
secondary schools in which the child is 
enrolled are located, not the LEA where 
the child resides, is responsible for 
conducting child find, including an 
individual evaluation for a child with a 
disability enrolled by the child’s parent 
in a private elementary school or 
secondary school located in the LEA. 
The Act specifies that the LEA where 
the private schools are located is 
responsible for conducting both the 
child find process and the initial 
evaluation. Therefore, the LEA where 
private schools are located may not seek 
reimbursement from the LEA of 
residence for the cost of conducting the 
evaluation or to request that the LEA of 
residence conduct the evaluation. 
However, the LEA where the private 
elementary school or secondary school 
is located has options as to how it meets 
its responsibilities. For example, the 
LEA may assume the responsibility 
itself, contract with another public 
agency (including the public agency of 
residence), or make other arrangements. 

Changes: None. 

Comment: One commenter 
recommended permitting a parent who 
_ enrolled a child in a private elementary 
school or secondary school the option of 
not participating in child find required 
under § 300.131. 

Discussion: New § 300.300(e)(4) 
clarifies that parents who enroll their . 
children in private elementary schools 
and secondary schools have the option 
of not participating in an LEA’s child 
find activities required under § 300.131. 
As noted in the Analysis of Comments 
and Changes section for subpart D, once 
parents opt out of the public schools, 
States and school districts do not have 
the same interest in requiring parents to 
agree to the evaluation of their children 
as they do for children enrolled in 
public schools, in light of the public 
agencies’ obligation to educate public. 
school children with disabilities. We 
further indicate in the discussion of 
subpart D that we have added new 
§ 300.300(e)(4) (proposed § 300.300(d)) 
to clarify that if the parent of a child 
’ who is home schooled or placed in a 
private school by the child’s parent at 
the parent’s own expense does not 
provide consent for an initial evaluation 
or reevaluation, the public agency may 
not use the due process procedures in 
section 615 of the Act and the public 
agency is not required to consider the 
child for equitable services. 

Changes: None. 

Comment: Several commenters 
recommended permitting amounts 


expended for child find, including 
individual evaluations, to be deducted 
from the required amount of funds to be 
expended on equitable services for — 
parentally-placed private school 
children with disabilities. 

Discussion: The requested changes 
would be inconsistent with the Act. 
There is a distinction under the Act 
between the obligation to conduct child 
find activities, including individual 
evaluations, for parentally-placed 
private school children with disabilities, 
and the obligation to use an amount of 
funds equal to a proportionate amount 
of the Federal Part B grant flowing to 
LEAs to provide special education and 
related services to parentally-placed 
private school children with disabilities. 
The obligation to conduct child find for 
parentally-placed private school 
children, including individual 
evaluations, is independent of the 
services provision. Further, 

§ 300.131(d), consistent with section 
612(a)(10)(A)(ii)(IV) of the Act, clarifies 
that the costs of child find activities for 
parentally-placed private school 
children, including individual 
evaluations, may not be considered in 


_ determining whether the LEA has spent 


an appropriate amount on providing 
special education and related services to 
parentally-placed private school 
children with disabilities. 

Changes: None. 

Comment: One commenter requested 
clarifying whether an LEA may exclude 
children suspected of having certain 
disabilities, such as those with specific 
learning disabilities, in conducting 
individual evaluations of suspected 
children with disabilities enrolled in 
private schools by their parents. 

Discussion: The LEA where the 
private elementary schools and 
secondary schools are located must 
identify and evaluate all children 
suspected of having disabilities as 
defined under section 602(3) of the Act. 
LEAs may not exclude children 
suspected of having certain disabilities, 
such as those with specific learning 
disabilities, from their child find 
activities. The Department recommends 
that LEAs and private elementary 
schools and secondary schools consult 
on how best to implement the State’s 
evaluation criteria and the requirements 
under this part for identifying children 
with specific learning disabilities 
enrolled in private schools by their 


parents. This is explained in more detail 
_ in the discussion of comments under 


§ 300.307. 
Changes: None. 
Comment: A few commenters 

expressed concern that parents who 

place their children in private 


elementary schools and secondary 
schools outside the district of residence, 
and who are determined by the LEA 
where the private schools are located, 
through its child find process, to be 
children with disabilities eligible for 
special education and related services, 
would have no knowledge of the special 
education and related services available 
for their children if they choose to 
attend a public school in their district. 
of residence. A few commenters 
suggested clarifying the obligation of the 
LEA where the private school is located 
to provide the district of residence the 
results of an evaluation and eligibility 
determination of the parentally-placed 
private school child. 

A few commenters recommended that 
the parent of a child with a disability 
identified through the child find process 
in § 300.131 be provided with 
information regarding an appropriate 
educational program for the child. 

Discussion: The Act is silent on the 
obligation of officials of the LEA where 
private elementary schools and 
secondary schools are located to share 
personally identifiable information, 
such as individual evaluation 
information, with officials of the LEA of 
the parent’s residence. We believe that 
the LEA where the private schools are 
located has an obligation to protect the 
privacy of children placed in private 
schools by their parents: We believe that 
when a parentally-placed private school 
child is evaluated and identified as a 
child with a disability by the LEA in 
which the private school is located, 
parental consent should be required 
before such personally identifiable 
information is released to officials of the 


_LEA of the parent’s residence. 


Therefore, we are adding a new 
paragraph (b)(3)-to § 300.622 to make 
this clear. We explain this revision in 
more detail in the discussion of 
comments under § 300.622. 

We believe the regulations adequately 
ensure that parents of children enrolled 
in private schools by their parents, who 
are identified as children with 
disabilities through the child find 
process, receive information regarding 
an appropriate educational program for 
their children. Section 300.138(b) / 
provides that each parentally-placed 
private school child with a disability 
who has been designated to receive 
equitable services must have a services 
plan that describes the specific 
education and related services that the 
LEA where the private school is located 
has determined it will make available to 
the child and the services plan must, to 
the extent appropriate, meet the IEP 
content, development, review and 
revision requirements described in 
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section 614(d) of the Act, or, when - 
appropriate, for children aged three 
through five, the IFSP requirements 
described in section 636(d) of the Act as 
to the services that are to be provided. 

Furthermore, the LEA where the 
private school is located must, pursuant 
to § 300.504(a) and section 615(d) of the 
Act, provide the parent a copy of the 
procedural safeguards notice upon 
conducting the initial evaluation. 

Changes: We have added a new ; 
paragraph (b)(3) to § 300.622 to require 
parental consent for the disclosure of 
records of parentally-placed private 
school children between LEAs. 

Comment: A few commenters stated 
that § 300.131 does not address which 
LEA has the responsibility for- 
reevaluations. 

Discussion: The LEA where the 
private schools are located is 
responsible for conducting 
reevaluations of children with 
disabilities enrolled by their parents in 
private elementary schools and 
secondary schools located within the 
LEA. Reevaluation is a part of the LEA’s 
child find responsibility for parentally- 
placed private school children under 
section 612(a)(10)(A) of the Act. 

Changes: None. 

Comment: One commenter expressed 
concern that the regulations permit a 
parent to request an evaluation from the 
LEA of residence at the same time the 
child is being evaluated by the LEA 
where the private elementary school or 
secondary school is located, resulting in 
two LEAs simultaneously conducting 
evaluations of the same child. 

Discussion: We recognize that there 
could be times when parents request 
that their parentally-placed child be 
evaluated by different LEAs if the child 
is attending a private school that is not 
in the LEA in which they reside. For 
example, because most States generally 
allocate the responsibility for making 
FAPE available to the LEA in which the 
child’s parents reside, and that could be 
a different LEA from the LEA in which 
the child’s private school is located, 


- parents could ask two different LEAs to 


evaluate their child for different , 
purposes at the same time. Although 
there is nothing in this part that would 
prohibit parents from requesting that 
their child be evaluated by the LEA 
responsible for FAPE for purposes of 


having a program of FAPE made » 


available to the child at the same time 
that the parents have requested that the 
LEA where the private school is located 
evaluate their child for purposes of 
considering the child for equitable 
services, we do not encourage this 
ractice. We note that new 
§ 300.622(b)(4) requires parental consent 


for the release of information about 
parentally-placed private school 
children between LEAs; therefore, as a 
practical matter, one LEA may not know 
that a parent also requested an 
evaluation from another LEA. However, 
we do not believe that the child’s best 
interests would be well-served if the 
parents requested evaluations of their 
child by the resident school district and 
the LEA where the private school is 
located, even though these evaluations 
are conducted for different purposes. A 
practice of subjecting a child to repeated 
testing by separate LEAs in close 
proximity of time may not be the most 
effective or desirable way of ensuring 


‘that the evaluation is a meaningful 


measure of whether a child has a 
disability or of providing an appropriate 
assessment of the child’s educational 
needs. 

Changes: None. 

Comment: Some commenters 
requested the regulations clarify which 
LEA (the LEA of residence or the LEA 
where the private elementary schools or 
secondary schools are located) is f 
responsible for offering FAPE to 
children identified through child find 
under § 300.131 so that parents can 
make an informed decision regarding 
their children’s education. 

Discussion: If a determination is made 
by the LEA where the private school is 
located that a child needs special 
education and related services, the LEA 
where the child resides is responsible 
for making FAPE available to the child. 
If the parent makes clear his or her 
intention to keep the child enrolled in 
the private elementary school or 
secondary school located in another 
LEA, the LEA where the child resides 
need not make FAPE available to the 
child. We do not believe that a change 
to the regulations is necessary, as 
§ 300.201 already clarifies that the 
district of residence is responsible for 
making FAPE available to the child. 
Accordingly, the district in which the 
private elementary or secondary school 
is located is not responsible for making 
FAPE available to a child residing in 
another district. 

Changes: None. 

Comment: One commenter requested 
clarification of the term “activities 
similar” in § 300.131(c). Another 
commenter recommended clarifying 
that these activities include, but are not 
limited to, activities relating to 
evaluations and reevaluations. One 
commenter requested that children with 
disabilities parentally-placed in private 
schools be identified and evaluated as ~ 
quickly as possible. 

Discussion: Section 300.131(c), 
consistent with section 


612(a)(10)(A)(ii)(IM) of the Act, requires 
that, in carrying out child find for 
parentally-placed private school 
children, SEAs and LEAs must 
undertake activities similar to those 
activities undertaken for their publicly 
enrolled or publicly-placed children. 
This would generally include, but is not 
limited to, such activities as widely 
distributing informational brochures, 
providing regular public service 
announcements, staffing exhibits at 
health fairs and other community 
activities, and creating direct liaisons 
with private schools. Activities for child 
find must be completed in a time period 
comparable to those activities for public 
school children. This means that LEAs 
must conduct child find activities, 
including individual evaluations, for 
parentally-placed private school 
children within a reasonable period of 
time and without undue delay, and may 
not wait until after child find for public 
school children is conducted. In 
addition, evaluations of all children 
suspected of having disabilities under 
Part B of the Act, regardless of whether 
they are enrolled by their parents in 
private elementary schools or secondary 
schools, must be conducted in 
accordance with the requirements in 
§§ 300.300 through 300.311, consistent 
with section 614(a) through (c) of the 
Act, which describes the procedures for 
evaluations and reevaluations for all 
children with disabilities. We believe 
the phrase “‘activities similar” is 
understood by SEAs and LEAs and, 
therefore, it is not necessary to regulate 
on the meaning of the phrase. 

Changes: None. 


Provision of Services for Parentally- 
Placed Private School Children With 
Disabilities—Basic Requirement 

(§ 300.132) 


Comment: Several commenters 
expressed confusion regarding which 
LEA is responsible for paying for the 
equitable services provided to a 
parentally-placed private elementary 
school or secondary school child, the 
district of the child’s residence or the 
LEA where the private school is located. 

Discussion: We believe § 300.133, 
consistent with section 612(a)(10)(A) of 
the Act, is sufficiently clear that the 
LEA where the private elementary 
schools and secondary schools are 
located is responsible for paying for the 
equitable services provided to a 
parentally-placed private elementary 
school or secondary school child. These 
provisions provide that the LEA where 
the private elementary and secondary 
schools are located must spend a 
proportionate amount of its Federal . 
funds available under Part B of the Act 
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for services for children with disabilities 
enrolled by their parents in private 
elementary schools and secondary 
schools located in the LEA. The Act 
does not permit an exception to this 
requirement. No further clarification is 
needed. 

Changes: None. 

Comment: One commenter 
recommended the regulations clarify 
which LEA in the State is responsible 
for providing equitable services to 
parentally-placed private school 
children with disabilities who attend a 
private school that straddles two LEAs 
in the State. 

Discussion: The Act does not address 
situations where a private school 
straddles more than one LEA. However, 
the Act does specify that the LEA in 
which the private school is located is 
responsible for providing special 
education to children with disabilities 
placed in private schools by their 
parents, consistent with the number of 


_ such children and their needs. In 


situations where more than one LEA 
potentially could assume the 
responsibility of providing equitable 
services, the SEA, consistent with its 
general supervisory responsibility, 
determines which LEA in the State is 
responsible for ensuring the equitable 
participation of children with 
disabilities attending that private 
school. We do not believe that the 
situation is common enough to warrant 
a change in the regulations. 

Changes: None. 

Comment: A few commenters 
recommended revising the heading for © 
§ 300.132(b) to clarify that LEAs, not 
SEAs, are responsible for developing 
service plans. 

Discussion: We agree with the 
commenters that the heading for 
§ 300.132(b) should be changed to 
accurately reflect the and to 
avoid confusion. 

Changes: We have revised the heading 
for § 300.132(b) by removing the 
reference to SEA responsibility. © 

_Comment: One commenter requested 
requiring in § 300.132(c) that data on 
parentally-placed private school 
children with disabilities be submitted - 
to the Department. Another commenter 
agreed, stating that the data should be 
submitted the same day as the annual 
child count. 

Discussion: The purpose of the child 
count under § 300.132(c) is to determine 
the amount of Federal funds that the 
LEA must spend on providing special 
education and related services to 
parentally-placed private school 
children with disabilities in the next 
fiscal year. We are not requiring States 
to submit these data to the Department 


as the Department does not have a 
programmatic or regulatory need to 
collect this information at this time. 
Section 300.644 permits the SEA to 
include in its annual report of children 
served those parentally-placed private 
school children who are eligible under 
the Act and receive special education or 
related services. We believe this is 
sufficient to meet the Department’s need 
to collect data on this group of children 


_ and we do not wish to place an 


unnecessary data collection and 
paperwork burden on States. 
Changes: None. 


Expenditures (§ 300.133) 


Comment: One commenter requested 
the regulations clarify whether an LEA 
must spend its entire proportionate 
share for parentally-placed private 
school children with disabilities by the 
end of a fiscal year or could carry over 
any remaining funds into the next fiscal 

ear. 
. Discussion: We agree with the 
commenter that a provision should be 
included in these regulations to clarify 
that, if an LEA has not expended for 
equitable services all of the 
proportionate amount of Federal funds 
to be provided for parentally-placed 
private school children with disabilities 
by the end of the fiscal year for which 
Congress appropriated the funds, the 
LEA must obligate the remaining funds 
for special education and related 
services (including direct services) to 
parentally-placed private school 


children with disabilities during a carry- 


over period of one additional year. 

Changes: A new paragraph (a)(3) has 
been added to § 300.133 to address the 
carry over of funds not expended by the 
end of the fiscal year. 

Comment: None. 

Discussion: It has come to our 
attention that there is some confusion 
among States and LEAs between the 
count of the number of children with 
disabilities receiving special education 
and related services as required under 
section 618 of the Act, and the 
requirement under section 
612(a)(10)(A)(i)(I) of the Act that each 
LEA conduct an annual count of the 
number of parentally-placed private 
school children with disabilities 
attending private schools in the LEA. 
We will, therefore, revise the heading 
(child count) for § 300.133(c) and the 
regulatory language in § 300.133(c) to 
avoid any confusion regarding the 

uirements in paragraph (c). 
300.1 133(c) has been 
revised as described above. 

Comment: One commenter 
interpreted § 300.133(d) to require that: 
(1) LEAs provide services to parentally- 


placed private school children with 


disabilities with funds provided under 
the Act and (2) LEAs no longer have the 
option of using local funds equal to, and 
in lieu of, the Federal pro-rated share 
amount. This commenter recommended 
that LEAs continue to be allowed to use 
local funds for administrative 
convenience. 

Discussion: The commenter’s 
interpretation is correct. The Act added 
the supplement, not supplant 
requirement in section 
612(a)(10)(A)@(IV), which is included © 
in § 300.133(d). This requirement 
provides that State and local funds may 
supplement, but in no case supplant the 
proportionate amount of the Federal 
Part B funds that must be expended 
under this provision. Prior to the change 
in the Act, if a State was spending more 
than the Federal proportional share of 
funds from State or local funds, then the 
State would not have to spend any 
Federal Part B funds. That is no longer 
permissible under the Act. 

Changes: None. 

Comment: A few commenters 
requested revising § 300.133 to include 
home-schooled children with 
disabilities in the same category as 
parentally-placed private school 
children with disabilities. 

Discussion: Whether home-schooled 
children with disabilities are considered 
parentally-placed private school 
children with disabilities is a matter left 
to State law. Children with disabilities 
in home schools or home day cares must 
be treated in the same way as other 
parentally-placed private school 
children with disabilities for purposes 
of Part B of the Act only if the State 
recognizes home schools or home day 
cares as private elementary schools or 
secondary schools. 

Changes: None. 


Consultation (§ 300.134) 


Comment: Some commenters 
recommended requiring, in § 300.134(e), 
that the LEA include, in its written 
explanation to the private school, its 
reason whenever: (1) The LEA does not 
provide services by a professional 
directly employed by that LEA to 
parentally-placed private school 
children with a disability when 
requested to do so by private school 


officials; and (2) the LEA does not 


provide services through a third party 
provider when requested to do so by the 
private school officials. 

Discussion: Section 300.134(e) 
incorporates the language from section 
612(a)(10)(A)(iii)(V) of the Act and 
requires the LEA to provide private 
school officials with a written 
explanation of the reasons why the LEA 
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chose not to provide services directly or 
through contract. We do not believe that 
the additional language suggested by the 
commenter is necessary because we 
view the statutory language as sufficient 
to ensure that the LEA meets its 
obligation to provide private school 
officials a written explanation of any 
reason why the LEA chose not to 
provide services directly or through a 
contract. 

Changes: None. 


Written Affirmation (§ 300.135) 


Comment: Several commenters 
recommended requiring LEAs to 
forward the written affirmation to the 
SEA, because this information is 
important for the SEA to exercise 
adequate oversight over LEAs with 
respect to the participation of private 
school officials in the consultation 
process. 

Discussion: Section 300.135, 
regarding written affirmation, tracks the 
language in section 612(a)(10)(A)(iv) of 
the Act. Including a requirement in the 
regulations that the LEA must submit a 
copy of signed written affirmations to 
the SEA would place reporting burdens 
on the LEA that are not required by the 
Act and that we do not believe are 
warranted in this circumstance. We 
expect that in most circumstances 
private school officials and LEAs will 
have cooperative relationships that will 
not need State involvement. If private 
school officials believe that there was 
not meaningful consultation, they may 
raise that issue with the SEA through 
the procedures in § 300.136. However, 
there is nothing in the Act or these 


‘regulations that would preclude a State 


from requiring LEAs to submit a copy of 
the written affirmation obtained 
pursuant to § 300.135, in meeting its - 
general supervision responsibilities 
under § 300.149 or as a part of its 
monitoring of LEAs’ implementation of 
Part B of the Act as required in. 
§ 300.600. Consistent with 
§ 200.199(a)(2) and section 608(a)(2) of 
the Act, a State that chooses to require 
its LEAs to submit copies of written 
affirmations to the SEA beyond what is 
required in § 300.135 would have to 
identify, in writing, to the LEAs located 
in the State and to the Secretary, that 
such rule, regulation, or policyisa _ 
State-imposed requirement that is not 
required by Part B of the Act or these 
regulations. 

Changes: None. 


Compliance (§ 300.136) 


Comment: One commenter 
recommended revising § 300.136 to 
permit an LEA to submit a complaint to 
the State if private school officials do" 


not engage in meaningful consultation 
with the LEA. 

Discussion: Section 300.136, 
consistent with section 612(a)(10)(A)(v) 
of the Act, provides that a private school 
official has the right to complain to the 
SEA that the LEA did not engage in 
consultation that was meaningful and 
timely, or did not give due 


consideration to the views of the private 


school official. The provisions in the 
Act and the regulations apply to the 
responsibilities of the SEA and its LEAs 
and not to private schools or entities. 
Because the requirements of the Act do 
not apply to private schools, we do not 
believe requiring SEAs to permit an LEA 
to submit a complaint to the SEA 
alleging that representatives of the 
private schools did not consult in a 
meaningful way with the LEA would. 
serve a meaningful purpose. The 
equitable services made available under 
Part B of the Act are a benefit to the 
parentally-placed private school 
children and not services provided to 
the private schools. 

None. 

Comment: Several commenters 
recommended revising § 300.136 to 
allow States to determine the most 
appropriate procedures for a private 
school official to submit a complaint to 
the SEA that an LEA did not engage in 
consultation that was meaningful and 
timely, or did not give due 
consideration to the views of the private 
school officials. Many of these 
commenters stated that requiring such 
complaints be filed pursuant to the State 
complaint procedures in §§ 300.151 
through 300.153 is not required by the 
Act and recommended we remove this 
requirement. 

Discussion: We agree with the 
commenters that section 
612(a)(10)(A)(v) of the Act does not 
stipulate how a private sehool official 
must submit a complaint to the SEA that 
the LEA did not engage in consultation 
that was meaningful and timely, or did 
not give due consideration to the views 
of the private school official. We also 
agree with the commenters that the SEA 
should have flexibility to determine 
how such complaints will be filed with 
the State. We will, therefore, revise 
§ 300.136(a) to remove the requirement 
that private school officials must file a 
complaint with the SEA under the State 
complaint procedures in §§ 300.151 
through 300.153. States may, if they so 
choose, use their State complaint 
procedures under §§ 300.151 through 
300.153 as the means for a private 
school to file a complaint under 
§ 300.136. 

Changes: Section 300.136 has been 
revised to remove the requirement that 


a private school official submit a 
complaint to the SEA using the 
procedures in §§ 300.151 through 
300.153. 


Equitable Services Determined 
(§ 300.137) 


Comment: One commenter 
recommended removing § 300.137(a), 
stating it is discriminatory and that 
parentally-placed private school 
children must receive the same amount 
of services as children with disabilities 
in public schools. 

Discussion: Section 300.137(a) reflects 
the Department’s longstanding policy, 
consistent with section 612(a)(10) of the 
Act, and explicitly provides that 
children with disabilities enrolled in 
private schools by their parents have no 
individual entitlement to receive some 
or all of the special education and 
related services they would receive if 
enrolled in the public schools. Under 
the Act, LEAs only have an obligation 
to provide parentally-placed private 
school children with disabilities an 
opportunity for equitable participation 
in the services funded with Federal Part 
B funds that the LEA has determined, 
after consultation, to make available to 
its population of parentally-placed 
private school children with disabilities. 
LEAs are not required to spend more 
than the proportionate Federal share on 
those services. 

Changes: None. 


Equitable Services Provided (§ 300.138) 


Comment: Several commenters 
requested clarifying whether the 
requirement in § 300.138(a) that services 
provided to parentally-placed private 
school children with disabilities be 
provided by personnel meeting the same 
standards (i.e., highly qualified teacher 
requirements) as personnel providing 
services in the public schools applies to 
private school teachers who are 
contracted by the LEA to provide 
equitable services. 

Discussion: As discussed in the 
Analysis of Comments and Changes 
section, in the response to comments on 


_ § 300.18, it is the Department’s position 


that the highly qualified special 
education teacher requirements do not 
apply to teachers hired by private 
elementary schools and secondary 
schools. This includes teachers hired by 
private elementary schools and 
secondary schools who teach children 


’ with disabilities. Further, it is the 


Department's position that the highly 
qualified special education teacher 
requirements also do not apply to 
private school teachers who provide 
equitable services to parentally-placed 
private school children with disabilities. 
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In addition to the revision we are 
making to new § 300.18(h) (proposed 

§ 300.18(g)) to make this position clear, 
we also will revise § 300.138(a)(1) to 
clarify that private elementary school 
and secondary school teachers who are 
providing equitable services to 
parentally-placed private school 
children with disabilities do not have to 
meet the highly qualified special ‘ 
education teacher requirements. 

Changes: We have revised 
§ 300.138(a)(1) as indicated. 

Comment: A few commenters 
requested clarifying the process for 
developing a services plan and 
explaining how a services plan differs 
from an IEP. 

Discussion: We do not believe that 
additional explanation in the regulation 
is needed. Under § 300.138(b), each 
parentally-placed private school child 
with a disability who has been 
designated by the LEA in which the 
private school is located to receive 
special education or related services 
must have a services plan. The services 
plan must describe the specific special 
education and related services offered to 
a parentally-placed private school child 
with a disability designated to receive 
services. The services plan also must, to 
the extent appropriate, meet the IEP 
content, development, review, and 
revision requirements described in 
section 614(d) of the Act, or, when 
appropriate, for children aged three 
through five, the IFSP requirements 
described in section 636(d) of the Act as 
to the services that are to be provided. 
The LEA must ensure that a 
representative of the private school 
attends each meeting to develop the 
services plan and if the representative 
cannot attend, use other methods to 
ensure participation by the private 
school, including individual or 
conference telephone calls. 

Children with disabilities enrolled in 
public schools or who are publicly- 
placed in private schools are entitled to 
FAPE and must receive the full range of 
services under Part B of the Act that are 
determined by the child’s IEP Team to 
be necessary to meet the child’s 
individual needs and provide FAPE. | 
The IEPs for these children generally 
will be more comprehensive than the 
more limited services plans developed 
for parentally-placed private school 
children with disabilities designated to 
receive services. 

Changes: None. 

Comment: A few commenters 
recommended revising the definition of 
services plan to clarify that an IEP could 
serve as the services plan; otherwise, 
States that provide IEP services to 
parentally-placed private school 


children with disabilities would be 
required to develop a services plan and 
an IEP. 

Discussion: We do not believe it is 
appropriate to clarify in the regulations 
that the IEP can serve as the services 
plan because, as stated elsewhere in this 
preamble, a services plan should only 
describe the specific special education 
and related services offered to a 
parentally-placed private school child 
with a disability designated to receive . 
services. We believe that using an JEP in 
lieu of a services plan for these children 
may not be appropriate in light of the 
fact that an IEP developed pursuant to 
section 614(d) of the Act will generally 
include much more than just those 
services that a parentally-placed private 
school child with a disability may 
receive, if designated to receive services. 
There is nothing, however, in these 
regulations that would prevent a State 
that provides more services to 
parentally-placed private school 
children with disabilities than they are 
required to do under the Act to use an 
IEP in place of a services plan, 
consistent with State law. 

Changes: None. 


Location of Services and Transportation 
(§ 300.139) 


Comment: A few commenters asked 
for clarification as to how the location 
where services will be provided to 
parentally-placed private school 
children with disabilities is determined. 

Discussion: Under § 300.134(d), how, 
where, and by whom special education 
and related services are provided to 
parentally-placed private school 
children with disabilities are subjects of 
the process of consultation among LEA 
officials, private school representatives, 
and representatives of parents of 
parentally-placed private school 
children with disabilities. Further, 

§ 300.137(b)(2) clarifies that, after this 
consultation process, the final decision 
with respect to the services provided to 
eligible parentally-placed private school 
children with disabilities is made by the 
LEA. 

Changes: None. 

Comment: Some commenters 
recommended specifying that providing 
services on the premises of private 
elementary schools and secondary 
schools is the preferred means of . 
serving parentally-placed private school 
children with disabilities. A few 
commenters recommended revising 
§ 300.139(a) to stipulate that services 
“should” or “must” be provided on the 
premises of private schools, unless there 
is a compelling rationale for these 
services to be provided off-site. In 
contrast, several commenters objected to 


the statement in the preamble to the 
NPRM that services should be provided 
on-site unless there is a compelling 
rationale to provide services off-site. A 
few of these commenters stated that the 
Act does not indicate a preference for 
one location of services over another 
and the Department has no authority to 
provide such a strong comment on this 
issue. 

Discussion: Services offered to 
parentally-placed private school 
children with disabilities may be 
provided on-site at a child’s private 
school, including a religious school, to 
the extent consistent with law, or at 
another location. The Department 
believes, in the interests of the child, 
LEAs should provide services on site at 
the child’s private school so as not to 
unduly disrupt the child’s educational 
experience, unless there is a compelling 
rationale for these services to be 
provided off-site. The phrase “to the 
extent consistent with law” is in section 
612(a)(10)(A)(i)(II) of the Act. We 
interpret this language to mean that the 
provision of services on the premises of 
a private school takes place insa manner 
that would not violate the Establishment 
Clause of the First Amendment to the 
U.S. Constitution and would not be 
inconsistent with applicable State 
constitutions or law. We, therefore, do 
not have the statutory authority to 
require that services be provided on- 
site. 

Changes: None. 

Comment: A few commenters 
expressed concern that § 300.139(b), 
regarding transportation services, goes 
beyond the requirements in the Act and 
should be removed. A few commenters 
stated that transportation is a related 
service and should be treated as such 
with respect to parentally-placed 
children with disabilities in private 
schools. 

Discussion: We do not agree that 
transportation services should be 
removed from § 300.139(b). If services 
are offered at a site separate from the 
child’s private school, transportation 
may be necessary to get the child to and 
from that other site. Failure to provide 
transportation could effectively deny 
the child an opportunity to benefit from 
the services that the LEA has 
determined through consultation to 
offer its parentally-placed private school 
children with disabilities. In this 
situation, although transportation is not 
a related service, as defined in § 300.34, 
transportation is necessary to enable the 
child to participate and to make the 
offered services accessible to the child. 
LEAs should work in consultation with 
representatives of private school 
children to ensure that services are 
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provided at sites, including on the 
premises of the child’s private school, 
so that LEAs do not incur at 
transportation costs. 

However, for some children with 
disabilities, special modifications in 
transportation may be necessary to 
address the child’s unique needs. If the 
group developing the child’s services 
plan determines that a parentally-placed 
private school child with a disability 
chosen to receive services requires 
transportation as a related service in 
order to receive special education 


_ services, this transportation service 


should be included as a related service 
in the services plan for the child. 

In either case, the LEA may include 
the cost of the transportation in 
calculating whether it has met the 
requirement of § 300.133. 

Changes: None. 


Due Process Complaints and State 
Complaints (§ 300.140) 


Comment: Several commenters 
expressed concern that the right of 
parents of children with disabilities 
enrolled by their parents in private 
elementary schools and secondary 
schools to file a due process complaint 
against an LEA is limited to filing a due 
process complaint that an LEA has 
failed to comply with the child find and 
evaluation requirements, and not an 
LEA’s failure to provide special 
education and related services as 
required in the services plan. A few 
commenters recommended that the 
regulations clarify whether the parent 
should file a due process complaint 
with the LEA of residence or with the 
LEA where the private school is located. 

Discussion: Section 615(a) of the Act 
specifies that the procedural safeguards 
of the Act apply with respect to the 
identification, evaluation, educational 
placement, or provision of FAPE to 
children with disabilities. The special 
education and related services provided 
to parentally-placed private school 
children with disabilities are 
independent of the obligation to make 
FAPE available to these children. 

While there may be legitimate issues 
regarding the provision of services to a 
particular parentally-placed private 
school child with a disability an LEA 
has agreed to serve, the due process 
provisions in section 615 of the Act and 
§§ 300.504 through 300.519 do not 
apply to these disputes, because there is 
no individual right to these services 
under the Act. Disputes that arise about 
these services are properly subject to the 
State complaint procedures under 
§§ 300.151 through 300.153. 

Child find, however, is a part of the 
basic obligation that public agencies . 


have to all children with disabilities, 
and failure to locate, identify, and 


evaluate a parentally-placed private 


school child would be subject to due 
process. Therefore, the due process 
provisions in §§ 300.504 through 
300.519 do apply to complaints that the 
LEA where the private school is located 
failed to meet the consent and 
evaluation requirements in §§ 300.300 
through 311. 

In light of the comments received, we 
will clarify in § 300.140 that parents of 
parentally-placed private school 
children with disabilities may file a due 


._process compldint with the LEA in 


which the private school is located (and 
forward a copy to the SEA) regarding an 
LEA’s failure to meet the consent and 
evaluation requirements in §§ 300.300 
through 300.311. We also will clarify 
that a complaint can be filed with the 
SEA under the State complaint 
procedures in §§ 300.151 through 
300.153 that the SEA or LEA has failed 
to meet the requirements in §§ 300.132 
through 300.135 and §§ 300.137 through 
300.144. There would be an exception, 
however, for complaints filed pursuant 
to § 300.136. Complaints under 

§ 300.136 must be filed in accordance 
with the procedures established by each 
State under § 300.136. 

Changes: Proposed § 300.140(a)(2) has 
been redesignated as new paragraph (b). 
A new paragraph (b)(2) has been added 
to this section to clarify that any due 
process complaint regarding the 
evaluation requirements in § 300.131 
must be filed with the LEA in which the 
private school is located, and a copy 


must be forwarded to the SEA. Proposed. 


§ 300.140(b) has been redesignated as 
new paragraph (c), and has been revised 
to clarify that a complaint that the SEA 
or LEA has failed to meet the 
requirements in §§ 300.132 through 
300.135 and §§ 300.137 through 300.144 
can be filed with the SEA under the 
State complaint procedures in 

§§ 300.151 through 300.153. Complaints 
filed pursuant to § 300.136 must be filed 
with the SEA under the procedures 
established under § 300.136(b). 

. Comment: A few commenters 
requested clarification as to whether a 
parent of a parentally-placed private 
school child should request an 
independent educational evaluation at 
public expense under § 300.502(b) with 
the LEA of residence or the LEA where 
the private school is located. 

Discussion: We do not believe that 
this level of detail needs to be included 
in the regulation. If a parent of a 
parentally-placed child disagrees with 
an evaluation obtained by the LEA in 
which the private school is located, the 
parent may request an independent 


educational evaluation at public 
expense with that LEA. 


Changes: None. 
Use of Personnel (§ 300.142) 


Comment: Several commenters 
requested clarifying language regarding 


who must provide equitable services to 


parentally-placed private school 
children with disabilities. 


Discussion: Under section 
612(a)(10)(A)(vi)(1) of the Act, equitable 
services must be provided by employees 
of a public agency or through contract 
by the public agency with an individual, 
association, agency, organization, or 
other entity. Section 300.142(a) provides 
that an LEA may use Part B funds to 
make public school personnel available 
in other than public facilities to the 
extent necessary to provide equitable 
services for parentally-placed children 
with disabilities attending private 
schools and if those services are not 
otherwise provided by the private 
school to children as a benefit provided 
to all children attending that school. 
Under § 300.142(b), an LEA may use 
Part B funds to pay for the services of 
an employee of a private school to 
provide equitable services if the 
employee performs the services outside 
of his or her regular hours of duty and 
the employee performs the services 
under public supervision and control. 
We believe that the regulation is 
sufficiently clear on this point. 


Changes: None. 


Property, Equipment, and Supplies 
(§ 300.144) 


Comment: A few commenters 
requested clarification as to whether 
private school officials may purchase 
equipment and supplies with Part B 
funds to provide services to parentally- 
placed private school children with 
disabilities designated to receive 
services. 


Discussion: We do not believe the 
additional clarification suggested by the 
commenters is necessary. Section 
300.144, consistent with section 
612(a)(10)(A)(vii) of the Act, already 
requires that the LEA must control and 
administer the funds used to provide 
special education and related services to 
parentally-placed private school 
children with disabilities, and maintain 
title to materials, equipment, and 
property purchased with those funds. 
Thus, the regulations and the Act 
prevent private school officials from 
purchasing equipment and supplies 
with Part B funds. 


Changes: None. 
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Children With Disabilities in Private 
Schools Placed or Referred by Public 
Agencies 


Applicability of §§ 300.146 theca 
300.147 (§ 300.145) 


Comment: One commenter stated that 
§§ 300.145 through 300.147 are 
unnecessary and solely administrative, 
because these sections are addressed in 
the Act and the proposed regulations 
provide no additional information on 
the application of the statutory 
requirements. 

Discussion: We do not agree with the 
commenter that the provisions in 
§§ 300.146 through 300.147 are 
unnecessary and solely administrative. 
We believe it is necessary to retain these 
requirements in the regulations, 
consistent with section 612(a)(10)(B) of 
the Act, to ensure that public agencies 
are fully aware of their obligation to 
ensure that children with disabilities 
who are placed in or referred to a 
private school or facility by public 
agencies are entitled to receive FAPE to 
the same extent as they would if they 
were placed in a public agency school 
or program. 

Changes: None. 


Responsibility of SEA (§ 300.146) 


Comment: Many commenters 
disagreed with the exception to the 
“highly qualified teacher” requirements 
in paragraph (b) of this section and 
stated that the ‘‘highly qualified 
teacher” requirements should apply to 
private school teachers of children with 
disabilities placed or referred by public 
agencies. Several commenters stated 
that these children are likely to have 
‘more severe disabilities and, therefore, 
have a greater need for highly qualified 
teachers than children served in public 
- schools. 

Several commenters stated that 
exempting teachers in private schools 
from the requirement to be “‘highly 
qualified” in situations where children 
with disabilities are publicly-placed in 
order to receive FAPE is not consistent 
with the requirement that the education 
provided to children in such settings 
meet the standards that apply to 
children served by public agencies, or 
with the ESEA and the goal in the Act 
of helping all children with disabilities 
achieve high standards. 

A few commenters supported the 
exception to “highly qualified teacher” 
requirements. One commenter stated 
that States should make their own 
decisions in this area in light of resource 
constraints. 

One commenter opposed the 
expenditure of public school funds for 
the education of publicly-placed private 


school children by teachers who do not 
meet the “highly qualified” 
requirements. 

Discussion: Section 602(10) of the Act 
states that “highly qualified” has the 
meaning given the term in section 9101 
of the ESEA, which clarifies that the 
requirements regarding highly qualified 
teachers apply to public school teachers 
and not teachers teaching as employees 
of private elementary schools and 
secondary schools. As we stated in the 
Analysis of Comments and Changes 
section regarding § 300.138 in this 
subpart and § 300.18 in subpart A, it is 
the Department’s position that the 
highly qualified teacher requirements 
do not apply to teachers hired by private 
elementary schools and secondary 
schools. This includes teachers hired by 
private elementary schools and 
secondary schools who teach children 
with disabilities. We agree with the 


commenters that, in many instances, a 


public agency may choose to place a 
child with a severe disability and with 
more intensive educational needs in a 
private school or facility as a means of 
providing FAPE. When the public 
agency chooses to place a child with a 
significant disability, or any child with 
a disability, in a private school as a 
means of providing FAPE, the public 
agency has an obligation to ensure that 
the child receives FAPE to the same 
extent the child would if placed in a 
public school, irrespective of whether - 
the private school teachers meet the 
highly qualified teacher requirements in 
§§ 300.18 and 300.156(c). FAPE 
includes not just the special education 
and related services that a child with a 
disability receives, but also includes an 
appropriate preschool, elementary and 
secondary school education in the State 
involved. The required special 
education and related services must be 
provided at public expense, at no cost 
to the parent, in accordance with an IEP, 
and the education provided.to the child 
must meet the standards that apply to 
educational services provided by the 
SEA and LEA (except for the highly 
qualified teacher requirements in 

§§ 300.18 and 300.156(c)). In addition, 
the SEA must ensure that the child has 
all the rights of a child with a disability 
who is served by a public agency. 

We do not agree with the premise of 
the commenters that not requiring 
private school teachers who provide 
services to publicly-placed children 
with disabilities to meet the highly 
qualified teacher requirements means 
that the education provided to these 
children in the private school setting 
does not meet the standards that apply 
to children with disabilities served by 
the public agency. States have flexibility 


in developing standards that meet the © 
requirements of the Act. The standards 
that SEAs apply to private schools that 
contract with public agencies to provide 
FAPE to children with disabilities, are, 
so long as they meet the requirements of 
Part B of the Act and its regulations, a 
State matter. Federal law does not 
encourage or prohibit the imposition of 
additional requirements as a condition 
of placing these children in the private 
school. 

With regard to the comment opposing 
the use of public school funds for the 
education of publicly-placed private 
school children by teachers who do not 
meet the highly qualified teacher 
requirements, a State or public agency 
may use whatever State, local, Federal, 
and private sources of support that are 
available in the State to meet the 
requirements of the Act. We believe 
restricting the use of public school 
funds as requested by the commenter 
would not only be inconsistent with the 
Act, but also may unnecessarily limit a 
public agency’s options for providing 
FAPE to its publicly-placed children 
with disabilities. 

Changes: None. 

Comment: A few commenters 
recommended requiring States to have 
rules, regulations, and contracts 


_Tequiring private schools that accept 


publicly-placed children with 
disabilities to guarantee that children 
with disabilities receive FAPE and their 
parents retain all of the protections 
mandated for public schools, including ° 
the right to pendency placements if the 
parents challenge the decisions of the 
private school to terminate the | 
children’s placements. One commenter 
recommended that the regulations 
clarify that private schools serving 
children placed by a public agency are 
not exempt from the obligation to 
provide FAPE. 

Discussion: The Act does not give 
States and other public agencies 
regulatory authority over private schools 
and does not place requirements on 
private schools. The Act imposes 
requirements on States and public 
agencies that refer to or place children 
with disabilities in private schools for 
the purposes of providing FAPE to those 
children because the public agency is 
unable to provide FAPE in a public 
school or program. The licensing and 
regulation of private schools are matters 
of State law. The Act requires States and 
public agencies, including LEAs, to 
ensure that FAPE is made available to 
all children with disabilities residing in 
the State in mandatory age ranges, and 
that the rights and protections of the Act 
are extended to eligible children and | 
their parents. If the State or public 
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agency has placed children with 
disabilities in private schools for 
purposes of providing FAPE to those 
children, the State and the public 
agency must ensure that these children 
receive the required special education 
and related services at public expense, 
at no cost to the parents, in accordance 
with each child’s IEP. It is the 
responsibility of the public agency to 
determine whether a particular private 
school in which the child with a 
disability will be placed for purposes of 
providing FAPE meets the standards 
that apply to the SEA and LEA and that 
a child placed by a public agency be 
afforded all the rights, including FAPE, 
that the child would otherwise have if 
served by the public agency directly. 

Changes: None. 

Comment: One commenter stated that, 
in cases where the public agency places 
a child in a private school or residential 
treatment facility for the purposes of 
providing FAPE, the public agency 
should be required to determine and 
inform the private school or residential 
treatment facility about the person or 
persons who have the legal authority to 
make educational decisions for the 
child. 

Discussion: The change requested by 
the commenter is not needed because 
the public agency, not the private 
agency, is responsible for providing 
FAPE to a child who is placed by the 
public agency in a private school. 
Consistent with § 300.146 and section 
612(a)(10)(B) of the Act, a public agency 
that places a child with a disability in 

. a private school or facility as a means 
of carrying out the requirements of Part 
B of the Act, must ensure that the child 
has all the rights of a child with a 
disability who is served by a public 
agency, which includes ensuring that 
the consent requirements in § 300.300 
and sections 614(a)(1)(D) and 614(c) of 
the Act are followed. A public agency 
must, therefore, secure the needed 
consent from the person or persons who 
have the legal authority to make such 
decisions, unless the public agency has 
made other arrangements with the 
private school or facility to secure that 
consent. We do not believe it is 
necessary or appropriate to require the 
public agency to inform the private 
school or facility of the persons or 
persons who have the legal authority to 
make educational decisions for the child 
because this will depend on the specific 
arrangements made by the public 
agency with a private school or facility 
and, should, therefore, be determined by 
the public agency on a case by case 
basis. 

Changes: None. 


Children With Disabilities Enrolled by 
Their Parents in Private Schools When 
FAPE Is at Issue 


Placement of Children by Parents When 
FAPE Is at Issue (§ 300.148) - 


Comment: Several commenters 
recommended retaining in these 
regulations the requirement in current 
§ 300.403(b) that disagreements between 
a parent and the LEA regarding the 
availability of a FAPE and the question 
of financial responsibility, are subject to 
the due process procedures in section 
615 of the Act. 

Discussion: The provision in current 
§ 300.403(b) was in the 1983 regulations 
and, therefore, should have been 
included in the NPRM in light of section 
607(b) of the Act. Section 607(b) of the 
Act provides that the Secretary cannot 
publish final regulations that would 
procedurally or substantively lessen the 
protections provided to children with 
disabilities in the regulations that were 
in effect on July 20, 1983. We will revise 
§ 300.148 to include the requirement in 
current § 300.403(b). 

Changes: Section 300.148 has been 
revised to include the requirement in 
current § 300.403(b) that disagreements 
between a parent and a public agency 
regarding the availability of a program - 
appropriate for the child and the 
question of financial responsibility are — 
subject to the due process procedures in 
§§ 300.504 through 300.520. 

Comment: One commenter requested 
revising the regulations to eliminate 
financial incentives for parents to refer 
children for special education and then 
unilaterally placing their child in 
private schools without first receiving 
special education and related services 
from the school district. The commenter 
stated that it should be clear that a 
unilateral placement in a private school 
without first receiving special education 
and related services from the LEA does 
not require the public agency to provide 
reimbursement for private school 
tuition. 

One commenter stated that proposed 
§ 300.148(b) goes beyond the Act and 
only applies if the court or hearing 
officer finds that the agency had not 
made FAPE available to the child in a 
timely manner prior to enrollment in 
the private school. The commenter 
stated that a determination that a 
placement is ‘‘appropriate,”’ even if it 
does not meet the State standards that 
apply to education provided by the SEA 
or LEAs, conflicts with the SEA’s or 
LEA’s responsibility to ensure FAPE to 
children with disabilities. 

Discussion: The provision in 
§ 300.148(b) that a parental placement 
does not need to meet State standards in 


order to be ‘‘appropriate” under the Act 
is retained from current § 300.402(c) to 
be consistent with the Supreme Court’s 
decisions in School Committee of the 
Town of Burlington v. Department of 
Education, 471 U.S. 359 (1985) 
(Burlington) and Florence County 
School District Four v. Carter, 510 U.S. 
7 (1993) (Carter). Under the Supreme 
Court’s decision in Carter, a court may 
order reimbursement for a parent who 
unilaterally withdraws his or her child 
from a public school that provides an 
inappropriate education under the Act. 
and enrolls the child in a private school 
that provides an education that is 
otherwise proper under the Act, but 
does not meet the State standards that 
apply to education provided by the SEA 
and LEAs. The Court noted that these 
standards apply only to public agencies’ 
own programs for educating children 
with disabilities and to public agency 
placements of children with disabilities 
in private schools for the purpose of 
providing a program of special ; 
education and related services. The 
Court reaffirmed its prior holding in 
Burlington that tuition reimbursement is 
only available if a Federal court 
concludes “‘both that the public 
placement violated IDEA, and that the 
private school placement was proper 
under the Act.” (510 U.S. at 12). We 
believe LEAs can avoid reimbursement 
awards by offering and providing FAPE 
consistent with the Act either in public 
schools or in private schools in which 
the parent places the child. However, a 
decision as to whether an LEA’s offer or 
provision of FAPE was proper under the 
Act and any decision regarding 
reimbursement must be made by a court 
or hearing officer. Therefore, we do not 
believe it is appropriate to include in 
these regulations a provision relieving a 
public agency of its obligation to 
provide tuition reimbursement for a 
unilateral placement in a private school 
if the child did not first receive special 
education and related services from the 
LEA. 

This authority is independent of the 
court’s or hearing officer’s authority 
under section 612 (a)(10)(C)(ii) of the 
Act to award reimbursement for private 
placements of children who previously 
were receiving special education and 
related services from a public agency. 

Changes: None. 


SEA Responsibility for General 
Supervision and Implementation of 
Procedural Safeguards 


SEA Responsibility for General 
Supervision (§ 300.149) 


Comment: One commenter requested 
that the Department clarify in these 
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regulations how the requirements for 
SEA responsibility in § 300.149 apply 
with respect to children attending BIA- 
funded schools who are sent to State 
prisons, including whether the Office of 
Indian Education Programs in the 
Department of the Interior can delegate 
the responsibility of ensuring that the 
requirements of Part B of the Act are 
met by the State prison. The commenter 
further requested clarification regarding 
tribally controlled detention facilities 
that incarcerate a student from a 
different reservation than the 
reservation where the student attended 
BIA-funded school. 

Discussion: As a general matter, for 
educational purposes, students who 
were enrolled in a BIA-funded school 
and are subsequently convicted as an 
adult and incarcerated in a State run 
adult prison are the responsibility of the 
State where the adult prison is located. 
Section 612(a)(11)(C) of the Act and 
§ 300.149(d) allow flexibility to States in 
that the Governor, or another individual 
pursuant to State law, can designate a 
public agency in the State, other than 
the SEA, as responsible for ensuring that 
FAPE is made available to eligible 
students with disabilities who are 
convicted under State law and 
incarcerated in the State’s adult prisons. 
This provision does not apply to the 
Secretary of the Interior. Therefore, the 
Office of Indian Education Programs 
cannot delegate the responsibility of 
ensuring that the requirements of Part B 
of the Act are met by the State prison. 
The Act does not specifically address 
who is responsible for education of 
students with disabilities in tribally 
controlled detention facilities. However, 
the Secretary of the Interior is only 
responsible for students who are 
enrolled in schools operated or funded 
by the Department of the Interior. 

Changes: None. 

Comment: One commenter 
recommended adding a heading prior to 
§ 300.149 to separate this section from 
the regulations governing private — 
schools. 

Discussion: We agree with the 
commenter that a heading should be 
added to separate the private school 
provisions from other State eligibility 
requirements. 

Changes: We have added a heading 
before § 300.149 to separate the private 
school provisions from the provisions 
relating to the SEA’s responsibility for 
general supervision and implementation 
of procedural safeguards. 


State Complaint Procedures (§§300.151 
through 300.153) 


Comment: We received several 
comments questioning the statutory 


basis for the State complaint provisions 
in §§ 300.151 through 300.153. One 
commenter stated that the Act includes 
only two statutory references to State 
complaints and both references 
(sections 612(a)(14)(E) and 615(f)(3)(F) 
of the Act) immediately follow statutory 
prohibitions on due process remedies. 
One commenter stated that Congress 
did not require SEAs to create a 
complaint system and that section 
1232c(a) of the General Education 
Provisions Act, 20 U.S.C. 1232c(a) 
(GEPA), provides only that the 
Department may require a State to 
investigate and resolve all complaints 
received by the State related to the 
administration of an applicable 


program. The commenter stated that the. 


permissive wording of this provision 
suggests that the Secretary or the 
Department can choose not to require a 
complaint investigation and resolution 
mechanism, particularly when such 
mechanism is unnecessary or, as in the 
case of the Act, effectively preempted by 
more specific requirements in the Act 
governing the applicable program. 
Another commenter concluded that 
there is no basis for the State complaint 
procedures in §§ 300.151 through 
300.153 because the Act only allows 
complaints to be filed with the State in 
two situations: (1) By private school 
officials, regarding consultation and 
child find for parentally-placed private 
school children pursuant to section 
612(a)(10)(A)(i) and (10)(A)(iii) of the 
Act, and (2) by parents, regarding 
personnel qualifications in section 
612(a)(14)(E) of the Act. The commenter 
stated that in both cases, the Act does 
not detail a complaint process. 
Discussion: Although Congress did 
not specifically detail a State complaint 
process in the Act, we believe that the 
State complaint process is fully 
supported by the Act and necessary for 
the proper implementation of the Act 
and these regulations. We believe a 
strong State complaint system provides 
parents and other individuals an 
opportunity to resolve disputes early 
without having to file a due process 
complaint and without having to go to 
a due process hearing. The State 
complaint procedures are referenced in 
the following three separate sections of. 


-the Act: (1) Section 611(e)(2)(B)(i) of the 


Act, which requires that States spend a 
portion of the amount of Part B funds 
that they can use for State-level 
activities on complaint investigations; 
(2) Section 612(a)(14)(E) of the Act, 
which provides that nothing in that 
paragraph creates a private right of 
action for the failure of an SEA or LEA 
staff person to be highly qualified or 
prevents a parent from filing a 


complaint about staff qualifications with — 
the SEA, as provided for under this part; 
and (3) Section 615(f)(3)(F) of the Act, 
which states that ‘“[nJothing in this 
paragraph shall be construed to affect 
the right of a parent to file a complaint 
with the State educational agency.”’ 
Paragraph (f)(3) is titled “Limitations on 
Hearing”’ and addresses issues such as 
the statute of limitations and that 
hearing issues are limited to the issues 
that the parent has raised in their due 
process notice. The Senate Report 
explains that this provision clarifies that 
“nothing in section 615 shall be 
construed to affect a parent’s right to file 
a complaint with the State educational 
agency, including complaints of 
procedural violations’ (S. Rpt. No. 108- 
185, p. 41). 

Furthermore, the State complaint 
procedures were a part of the initial Part 
B regulations in 1977 (45 CFR 
121a.602). These regulations were 
moved into part 76 of the Education 
Department General Administrative 
Regulations (EDGAR) in the early 1980s, 
and were returned to the Part B 
regulations in 1992 (after the 
Department decided to move the 
regulations out of EDGAR and place 
them in program regulations for the 
major formula grant programs). 
Although the State complaint 
procedures have changed in some 
respects in the years since 1977, the 
basic right of any individual or 
organization to file a complaint with the 
SEA alleging any violation of program 
requirements has remained the same. 
For these reasons, we believe the State 
complaint procedures should be 
retained in the regulations. 

Changes: None. 

Comment: Several commenters stated 
that use of the term ‘‘complaint” in 
reference to due process complaints and 
State complaint procedures is 
confusing. One commenter requested 
that we use the phrase “due process 
hearing request” instead of ‘due process 
complaint” in the regulations to avoid 
confusion between the two processes. 

Discussion: Section 615 of the Act 
uses the term “complaint” to refer to 
due process complaints. We have used 
the phrase ‘‘due process complaint”’ 
instead of the statutory term 
“complaint” throughout these 
regulations to provide clarity and 
reduce confusion between due process 
complaints in section 615 of the Act and 
complaints under the State complaint 
procedures in §§ 300.151 through - 
300.153. We believe this distinction is 
sufficient to reduce confusion and it is 


not necessary to add further clarification 


regarding the use of the term 
“complaint” in these regulations. 
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The regulations for State complaints 
under §§ 300.151 through 300.153 
provide for the resolution of any 
complaint, including a complaint filed 


by an organization or an individual from. 


another State alleging that the public 
agency violated a requirement of Part B 
of the Act or of part 300. The public 
agency must resolve a State complaint 
within 60 days, unless there is a time — 
extension as provided in § 300.152(b). 
Due process complaints, as noted in 
§ 300.507, however, may be filed by a 
parent or a public agency, consistent 
with §§ 300.507 through 300.508 and 
§§ 300.510 through 300.515. 

Changes: None. 


Adoption of State Complaint Procedures 
(§ 300.151) 


Comment: Many commenters 
recommended that only issues related to 
violations of the law should be subject 
to the State complaint process. One 
commenter stated that the State 
complaint procedures should be used 
only for systemic violations that reach 
beyond the involvement of one child in 
a school. 

A few commenters requested that the 
regulations clarify that the State 
complaint procedures can be used for 
the denial of appropriate services and 
the failure to provide FAPE in 
accordance with a child’s IEP. However, 
some commenters requested that the 
regulations clarify that disputes 
involving appropriateness of services 
and whether FAPE was provided should 
be dealt with in a due process hearing. 
One commenter stated that the State 
complaint procedures should be used to 
investigate whether required procedures 
were followed and not to determine if 
evaluation data and student-specific 
data support the IEP Team’s 
determination of what is appropriate for 
the child. The commenter went on to 
state that the procedures for 
administrative hearings permit the. 
examination and cross-examination of 
expert witnesses and establishing the 
credibility of the testimonies, which are 
the functions of a hearing officer, not 
SEA complaint specialists. 

Discussion: Some commenters, as 
noted above, seek to limit the scope of 
the State complaint system. We believe 
the broad scope of the State complaint 
procedures, as permitted in the 
regulations, is critical to each State’s 
exercise of its general supervision 
responsibilities. The complaint 
procedures provide parents, 
organizations, and other individuals 
with an important means of ensuring 
that the educational needs of children 
with disabilities are met and provide the 
SEA with a powerful tool to identify 


and correct noncompliance with Part B 
of the Act or of part 300. We believe 
placing limits on the scope of the State 
complaint system, as suggested by the 
commenters, would diminish the SEA’s 
ability to ensure its LEAs are in 
compliance with Part B of the Act and 
its implementing regulations, and may 
result in an increase in the number of 
due process complaints filed and the 
number of due process hearings held. 

We do not believe it is necessary to 
clarify in the regulations that the State 
complaint procedures can be used to 
resolve a complaint regarding the denial 
of appropriate services or FAPE for a 
child, since § 300.153 is sufficiently 
clear that an organization or individual 
may file a written complaint that a 
public agency has violated a 
requirement of Part B of the Act or part 
300. The State complaint procedures 
can be used to resolve any complaint 
that meets the requirements of 
§ 300.153, including matters concerning 
the identification, evaluation, or 
educational placement of the child, or 
the provision of FAPE to the child. 

We believe that an SEA, in resolving 
a complaint challenging the 
appropriateness of a child’s educational 
program or services or the provision of 
FAPE, should not only determine 
whether the public agency has followed 
the required procedures to reach that 
determination, but also whether the 
public agency has reached a decision 
that is consistent with the requirements 
in Part B of the Act in light of the 
individual child’s abilities and needs. 
Thus, the SEA may need to review the 
evaluation data in the child’s record, or 
any additional data provided by the 
parties to the complaint, and the 
explanation included in the public 
agency’s notice to the parent as to why 
the agency made the determination 
regarding the child’s educational 
program or services. If necessary, the 
SEA may need to interview appropriate 
individuals, to determine whether the . 
agency followed procedures and applied 
standards that are consistent with State 
standards, including the requirements of 
Part B of the Act, and whether the 
determination made by the public 
agency is consistent with those 
standards and supported by the data. 
The SEA may, in its effort to resolve a 
complaint, determine that interviews 
with appropriate individuals are 
necessary for the SEA to obtain the 
relevant information needed to make an 
independent determination as to 
whether the public agency is violating a 
requirement of Part B of the Act or of 
part 300. However, such interviews 
conducted by the SEA, as part of its 
effort to resolve a State complaint, are. 


not intended to be comparable to the 
requirement in section 615(h)(2) of the 
Act, which provides any party to a due 
process hearing the right to present 
evidence and confront, cross-examine, 
and compel the attendance of witnesses. 
In addition, a parent always has the 
right to file a due process complaint and 
request a due process hearing on any 
matter concerning the identification, 
evaluation, or educational placement of 
his or her child, or the provision of 
FAPE and may seek to resolve their 
disputes through mediation. It is 
important to-clarify that when the 
parent files both a due process 
complaint and a State complaint on the 
same issue, the State must set aside any 
part of the complaint that is being 
addressed in the due process hearing 
until the conclusion of the hearing. 
However, any issue in the complaint 
that is not a part of the due process 
hearing must be resolved using the State 
complaint procedures in § 300.152, 
including using the time limit and 
procedures in paragraphs (b) and (d) of 
§ 300.152. (See § 300.152(c)(1)). Under 
the Act, the decision reached through 
the due process proceedings is the final 
decision on those matters, unless a party 
to the hearing appeals that decision by 
requesting State-level review, if 
applicable, or by bringing a civil action 
in an appropriate State or Federal court. 
Changes: None. 
Comment: A few commenters 
requested amending § 300.151(a)(2) to 
specifically include school personnel 
and teacher organizations in the list of 
entities to whom the SEA must 
disseminate the State complaint _ 
procedures. Another commenter 
requested that representatives of private 
schools or residential treatment 
facilities be included on the list of 
entities to whom the State must 
disseminate complaint procedures. 
Discussion: Section 300.151(a)(2) 
already requires the State to widely 
disseminate the State complaint 
procedures in §§ 300.151 through 
300.153 to parents and other interested 
parties, including parent training and 
information centers, protection and 
advocacy organizations, independent 
living centers, and other appropriate 
entities. There is nothing in these 
regulations that would prevent a State 
from disseminating information about 
the State complaint procedures to 
school personnel, teacher organizations, 
or representatives of private schools or 
residential facilities. However, we 
believe this decision is best left to the 
States. We do not believe that there is 
a need to add these entities to the 
mandatory distribution as individuals 
involved in the education of children 
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with disabilities are generally 
acquainted with these procedures. 
Changes: None. 


Remedies for Denial of Appropriate 
Services (§ 300.151(b)) 


Comment: Many commenters 
requested retaining current 
§ 300.660(b)(1), regarding the awarding 
of monetary reimbursement as a remedy 
for denial of appropriate services. One 
commenter stated that the regulations 
should clarify that States continue to 
have authority to award monetary 
reimbursement, when appropriate. A 
few commenters stated that the 
regulations should clarify that monetary 
reimbursement is not appropriate for a 
majority of State complaints. Some 
commenters stated that removing 
current § 300.660(b)(1) creates 
ambiguity and may result in increased 
litigation because parents may choose to 
use the more costly and time-consuming 
due process system if they believe that 
monetary relief is not available to them 
under the State complaint system. Some 
commenters stated that removing 
current § 300.660(b)(1) implies that 
monetary reimbursement is never 
appropriate. A few commenters stated 
that removing the monetary 
reimbursement provision in current 

-§ 300.660(b)(1) suggests that the 
Department no longer supports the use 
of this remedy. A few commenters 
requested that the regulations clarify 
that compensatory services are an 
appropriate remedy when the LEA has 
failed to provide appropriate services. 

Discussion: The SEA is responsible 
for ensuring that all public agencies 
within its jurisdiction meet the 
requirements of the Act and its 

‘implementing regulations. In light of the 
SEA’s general supervisory authority and 
responsibility under sections 612(a)(11) 
and 616 of the Act, we believe the SEA 
should have broad flexibility to 
determine the appropriate remedy or 
corrective action necessary to resolve a 
complaint in which the SEA has found 
that the public agency has failed to 
provide appropriate services to children 
with disabilities, including awarding 
monetary reimbursement and 
compensatory services. To make this _ 
clear, we will change § 300.151 to 
include monetary reimbursement and 
compensatory services as examples of 
corrective actions that may be 
appropriate to address the needs of the 
child. 

Changes: We have added 
“compensatory services or monetary 
reimbursement” as examples of 
corrective actions in § 300.151(b)(1). 

Comment: One commenter stated that 
the remedies available in § 300.151(b) 


are silent about whether the 
complainant may be reimbursed for 
attorneys’ fees and requested 
clarification as to whether 
reimbursement is permissible for State 
complaints. Another commenter 
requested that the language in section 
615(i)(3)(B) of the Act, regarding the 
awarding of attorneys’ fees for due 
process hearings, be included in the 
State complaint procedures as a way to 
limit repetitive, harassing complaints. 
Discussion: The awarding of 
attorneys’ fees is not addressed in 
§ 300.151(b) because the State complaint 
process is not an administrative 
proceeding or judicial action, and, 
therefore, the awarding of attorneys’ fees 
is not available under the Act for State 
complaint resolutions. Section 
615(i)(3)(B) of the Act clarifies that a 
court may award attorneys’ fees to a 
prevailing party in any action or 
proceeding brought under section 615 of 
the Act. We, therefore, may not include 
in the regulations the language from 
section 615(i)(3)(B) of the Act, as © 
suggested by the commenters, because 
State complaint procedures are not an 


action or proceeding brought under 
section 615 of the Act. 


Changes: None. 


Minimum State Complaint Procedures 
(§ 300.152) 


Time Limit; Minimum Procedures 
(§ 300.152(a)) 


Comment: One commenter suggested 
changing § 300.152(a)(1), to include 
situations when the SEA is the subject 


-of a complaint. Another commenter 


recommended that the State complaint 
procedures include how the SEA should 
handle a complaint against the SEA for 
its failure to supervise the LEA or 
failure to provide direct services when - 
given notice that the LEA has failed to 
do so. 
Discussion: We do not believe it is 
necessary to specify in the regulations 
how the SEA should handle a complaint 
filed against the SEA because § 300.151 
clarifies that, ifan organization or 
individual files a complaint, pursuant to 
§§ 300.151 through 300.153, that a 
public agency has violated a 
requirement of Part B of the Act or part 
300, the SEA must resolve the 
complaint. Pursuant to § 300.33 and 
section 612(a)(11) of the Act, the term 
public agency includes the SEA. The 
SEA must, therefore, resolve any 
complaint against the SEA pursuant to 
the SEA’s adopted State complaint 
procedures. The SEA, however, may 
either appoint its own personnel to 
resolve the complaint, or may make 
arrangements with an outside party to 


resolve the complaint. If it chooses to 
use an outside party, however, the SEA 


remains responsible for complying with 


all procedural and remediation steps 


required in part 300. 


Changes: None. 

Comment: One commenter suggested 
that the regulations include language 
requiring an on-site investigation unless 
the SEA determines that it can collect 
all evidence and fairly determine 
whether a violation has occurred with 
the evidence provided by the 
complainant and a review of records. 

Discussion: We do not believe the 
regulations should require the SEA to 
conduct an on-site investigation in the 
manner suggested by the commenter 
because we believe § 300.152(a)(1) is 
sufficient to ensure that an independent 
on-site investigation is carried out if the 
SEA determines that such an 
investigation is necessary to resolve a 
complaint. The minimum State 
complaint procedures in § 300.152 are 
intended to be broad in recognition of 
the fact that States operate differently 
and standards appropriate to one State 
may not be appropriate in another State. 
Therefore, the standards to be used in 
conducting an on-site investigation are — 
best determined by the State. 

Changes: None. 

Comment: One commenter stated that 


~ § 300.152 would allow an unlimited 


period of time to resolve complaints and 
requested that the regulations limit the 
complaint resolution process to 30 days, 
similar to the procedures when a due 
process hearing is requested. A few 
commenters requested that the 60-day 
time limit be lengthened to 90 days, 
given that many complaints involve 
complex issues and multiple interviews 
with school administrators. 

Discussion: Section 300.152 does not 
allow an unlimited period of time to 
resolve a complaint. Paragraph (a) of 
this section provides that an SEA has a 
time limit of 60 days after a complaint 
is filed to issue a written decision to the 
complainant that addresses each 
allegation in the complaint (unless, 
under paragraph (b) of this section, 
there is an extension for exceptional 
circumstances or the parties agree to 
extend the timeline because they are 
engaged in mediation or in other 
alternative means of dispute resolution, 
if available in the State). We believe the 
right of parents to file a complaint with 
the SEA alleging any violation of Part B 
of the Act or part 300 to receive a 
written decision within 60 days is 
reasonable in light of the SEA’s 
responsibilities in resolving a complaint 
pursuant to its complaint procedures, 
and is appropriate to the interest of 
resolving allegations promptly. In 
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addition, the 60-day time limit for 
resolving a State complaint is a 
longstanding requirement and States 
have developed their State complaint 
procedures based on the 60-day time 
limit. We believe altering this timeframe 
would be unnecessarily disruptive to 
States’ developed complaint procedures. 
For these reasons, we do not believe it 


- is appropriate to change the time limit 


as recommended by the commenters. 

Changes: None. 

Comment: One commenter expressed 
concern that the regulations are silent as 
to how an amended State complaint 
should be handled. One commenter. 
expressed concern about resolving 


’ complaints within the 60-day time limit 


when the complainant submits 
additional information about the 
complaint and amends the complaint. 
The commenter requested that in such 
cases, the regulations should allow the 
60-day time limit to begin from the date 
the State receives the amended 
complaint. 

Discussion: Section 300.152 provides 
that the complaint must be resolved 60 
days after a complaint is filed and that 
the complainant must be given an 
opportunity to submit additional 
information, either orally or in writing, 
about the allegations in the complaint. 
Generally, if the additional information 
a parent submits is on the same or 
related incident, it would be part of the 
amended complaint. If the information 
submitted by the complainant is on a 
different or unrelated incident, 
generally, the new information would 
be treated as a separate complaint. On 
the other hand, if the information 
submitted by the complainant were on 
the same incident, generally, the new 
information would be treated as an 
amendment to the original complaint. It 
is, ultimately, left to each State to 
determine whether the new information 
constitutes a new complaint or whether 
it is related to a pending complaint. We 
believe the decision regarding whether 
the additional information is a new 
complaint or an amendment to an 
existing complaint, is best left to the 
State. The State must have the flexibility 
to make this determination based on the 
circumstances of a particular complaint 
and consistent with its State complaint 
process and, therefore, we do not 
believe it is appropriate to regulate 
further on this matter. 

There are no provisions in Part B of 
the Act or in these regulations that 
permit the 60-day time limit to begin 
from the date the State receives an 
amended complaint, if additional 
information submitted by the 
complainant results in an amendment to 
the complaint. However, § 300.152(b) 


permits an extension of the 60-day time 
limit if exceptional circumstances exist 
or the parent and the public agency 
agree to extend the time limit to attempt 
to resolve the complaint through 
mediation. 

Changes: None. 

Comment: One commenter requested 
clarification regarding the time limit for 
a public agency to respond with a 
proposal to resolve the complaint. 

Discussion: The 60-day time limit to 
resolve a complaint does not change if 
a public agency decides to respond to 
the complaint with a proposal to resolve 
the complaint. However, § 300.152(b)(2) 
permits the 60-day time limit to be 
extended under exceptional 
circumstances or if the parent and 
public agency agree to engage in 
mediation or in other alternative means 
of dispute resolution, if available in the 
State. 

Changes: None. 

Comment: One commenter expressed 
concern that § 300.152(a) could limit the 
SEA’s investigation of a complaint to an 
exchange of papers since the SEA is not 
required to conduct an on-site 
investigation. : 

Discussion: Section 300.152 provides 
that the SEA must review all relevant 
information and, if it determines it to be 
necessary, carry out an independent on- 
site investigation in order to make an 
independent determination as to 
whether the public agency is violating a 
requirement of Part B of the Act or part 


. 300. We believe the SEA is in the best 


position, and should have the 
flexibility, to determine what 
information is necessary to resolve a 
complaint, based on the facts and 
circumstances of the individual case. It 
is true that, in some cases, a review of 
documents provided by the parties may 
be sufficient for the SEA to resolve a 
complaint and that conducting an on- 
site investigation or interviews with 
staff, for example, may be unnecessary. 
The SEA, based on the facts in the case, 
must decide whether an on-site 
investigation is necessary. We also 
believe requiring an on-site 
investigation for each State complaint 
would be overly burdensome for public 
agencies and unnecessary. 

Changes: None. 

Comment: A few commenters 
requested adding language to proposed 
§ 300.152(a)(3) to allow an SEA to 
provide opportunities for resolving the 
complaint through mediation and other 
informal mechanisms for dispute 
resolution with any party filinga | 
complaint, not only the parents. Some 
commenters requested that the 


regulations clarify that mediation is the - 


appropriate method to resolve State 


complaints regarding the denial of 
appropriate services. 

A few commenters expressed concern 
that the phrase “[w]ith the consent of 
the parent” in proposed § 300.152(a)(3) 
implies that complaints are 
disagreements between parents and 
public agencies, rather than allegations 
of violations of a child’s or a parent’s 
rights under the Act. 

A few commenters supported the use 
of mediation to resolve a complaint, but 
requested that alternative means of 
dispute resolution be deleted. Other 
commenters expressed concern that 
providing yet another means of 
initiating mediation or other dispute 
resolution is unnecessary because these 
options are already available to parties 
who wish to use them. A few 
commenters requested that the 
regulations define alternative means of 
dispute resolution. 

Discussion: Section 300.152(a)(3) was 
proposed to encourage meaningful, 
informal, resolution of disputes between 
the public agency and parents, 
organizations, or other individuals by 
providing an opportunity for parties to 
resolve disputes at the local level 
without the need for the SEA to resolve 
the matter. We believe that, at a 
minimum, the State’s complaint 
procedures should allow the public 
agency that is the subject of the 
complaint the opportunity to respond to 
a complaint by proposing a resolution 
and provide an opportunity for a parent 
who has filed a complaint and the 
public agency to resolve a dispute by 
voluntarily engaging in mediation. 
However, we do not believe that the 
SEA should be required to offer other 
alternative means of dispute resolution, 
and so will remove the reference to 
these other alternatives from the 
minimum procedures in § 300.152(a)(3). 

We believe it is important to retain 
the provision in § 300.152(a)(3)(ii) 
(proposed § 300.152(a)(3)(B)), with 
modification, to reinforce the use of 
voluntary mediation as a viable option 
for resolving disputes between the 
public agency and the parents at the 
local level prior to the SEA 
investigating, if necessary, and resolving 
a dispute. Resolving disputes between 
parties at the local level through the use 
of mediation, or other alternative means 
of dispute resolution, if available in the 
State, will be less adversarial and less 
time consuming and expensive than a 
State complaint investigation, if 
necessary, or a due process hearing and, 
ultimately, children with disabilities 
will be the beneficiaries of a local level 

resolution. 

Requiring that the public agency 
provide an opportunity for the parent 
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who has filed a complaint and the 
public agency to voluntarily engage in 
mediation in an effort to resolve a 
dispute is an appropriate minimum 
requirement and consistent with the 
statutory provision in section 615(e) of 
the Act that voluntary mediation be 
made available to parties (i.e., parent 
and public agency) to disputes 
involving any matter under Part B of the 
Act, including matters arising prior to 
the filing of a due process complaint. 
However, the statute does not require 
that mediation be available to other 
parties, and we believe it would be 
burdensome to expand, through 
regulation, new § 300.152(a)(3)(ii) 
(proposed § 300.152(a)(3)(B)) to require 
that States offer mediation to non- 
parents. Although we do not believe we 
should regulate to require that 
mediation be offered to non-parents, 
there is nothing in the Act or these 
regulations that would preclude an SEA 
from permitting the use of mediation, or 
other alternative dispute resolution 
mechanisms, if available in the State, to 
resolve a State complaint filed by an 
organization or individual other than a 
parent, and we will add language to 
§ 300.152(b)(1){ii) to permit extensions 

_ of the timeline if the parties are . 
voluntarily engaged in any of these 
dispute resolution procedures. In fact, 
we encourage SEAs and their public 
agencies to consider alternative means 
of resolving disputes between the public 
agency and organizations or other 
individuals, at the local level, consistent 
with State law and administrative 
procedures. It is up to each State, 
however, to determine whether non- 
parents can use mediation or other 
alternative means of dispute resolution. 

Section 615(e) of the Act makes clear 
that mediation is a voluntary 
mechanism for resolving disputes and 
may not be used to delay or deny a 
parent’s right to a due process hearing 
on the parent’s due process complaint, 
or to deny any other rights afforded 
under Part B of the Act. In light of the 
fact that mediation is a voluntary 
process, the parties only need to agree 
to engage in mediation and it is not 
necessary to obtain parental written 
consent to engage in this voluntary 

rocess. We will, therefore, change new 
§ 300.152(a)(3)(ii) (proposed 
§ 300.152(a)(3)(B)) by removing the 
phrase “[w]ith the consent of the 
parent” and adding a reference to 
§ 300.506. 

We do not believe it is necessary to 
include in the regulations a definition of 
the term “alternative means of dispute 
resolution” because the term is 
generally understood to refer to other 

procedures and processes that States 


have found to be effective in resolving 
disputes quickly and effectively but 
does not include those dispute 
resolution processes required under the 
Act or these final regulations. 

Changes: We have changed new 
§ 300.152(a)(3)(ii) (proposed 
§ 300.152(a)(3)(B)) by removing ‘‘with 
the consent of the parent” and “‘or other 
alternative means of dispute resolution” 
and adding a reference to § 300.506. We 
have also amended § 300.152(b)(1)(ii), as 
stated above, to clarify that a public 
agency’s State complaint procedures 
must permit an extension of the 60-day 
time limit if a parent (or individual or 
organization, if mediation, or other © 
alternative means of dispute resolution 
is available to the individual or 
organization under State procedures) 
who has filed a complaint and the 
public agency voluntarily agree to 
extend the time to engage in mediation 
or other alternative means of dispute 
resolution, if available in the State. _ 

Comment: A few commenters stated 
that the agreement to extend the 60-day 
time limit (to allow the parties to engage 
in mediation, or alternative means of 
dispute resolution, or both) should meet 
the consent requirements in § 300.9. 
One commenter requested an extension 
of the 60-day time limit to resolve 
complaints when mediation is 
underway. 

Discussion: We do not agree that 
consent, as defined in § 300.9, should be 
required to extend the 60-day time limit 
because it would add burden and is not 
necessary. It is sufficient to require 
agreement of the parties. At any time . 
that either party withdraws from 
mediation or other alternative means of 
dispute resolution, or withdraws 
agreement to the extension of the time 
limit, the extension would end. We 
believe § 300.152(b) is sufficiently clear 
that an extension of the 60-day time 
limit is permissible if exceptional 
circumstances exist with respect to a_ 
particular complaint, or if the parent 
and the public agency agree to extend 
the time to engage in mediation. We also 
believe it would be permissible to 
extend the 60-day time limit if the 
public agency and an organization or 
other individual agree to engage in an 
alternative means of dispute resolution, 
if available in the State, and the parties 
agree to extend the 60-day time limit. 
We will revise § 300.152(b)(1)(ii) to 
include this exception. 

Changes: We have revised 
§ 300.152(b)(1)(ii) to clarify that it 
would be permissible to extend the 60- 
day time limit if the parties agree to 
engage in other alternative means of 
dispute resolution, if available in the 
State. 


Comment: Several commenters 
requested that § 300.152(a) be modified 
to include language allowing parents, in 
addition to the public agency, an 
opportunity to submit a proposal to 
resolve the complaint. 

Discussion: We do not believe it is 
necessary to include the language in 
§ 300.152(a) as suggested by the 
commenter because § 300.153(b)(4)(v) 
already requires that the signed written 
complaint submitted to the SEA by the 
complainant include a proposed 
resolution to the problem. A parent who 
is a complainant must include a 
proposed resolution to the problem to 
the extent known and available to the 
parent at the time the complaint is filed. 

Changes: None. 


Complaints Filed Under This Section 
and Due Process Hearings Under 

§ 300.507 or §§ 300.530 Through 
300.532 (§ 300.152(c)) 


Comment: A few commenters 
requested that the regulations include a 
provision to allow parents to use the 
State complaint process to enforce 
agreements reached in mediation and 
resolution sessions. One commenter 
expressed concern that if an SEA does 
not have authority to enforce 
agreements arising from mediation and 
resolution sessions, the burden will be 
on a parent to incur costs necessary to 
file a petition with a court to have the 
agreement enforced. 

Discussion: The Act provides that the 
enforcement and implementation of 
agreements reached through mediation 
and resolution sessions may be obtained 
through State and Federal courts. 
Section 300.506(b)(7), consistent with 
section 615(e)(2)(F)(iii) of the Act, states 


_that a written, signed mediation 


agreement is enforceable in any State 
court of competent jurisdiction or in a 
district court of the United States. 
Similarly, § 300.510(c)(2), consistent 
with section 615(f)(1)(B)(iii)(II) of the 
Act, states that a written settlement 
agreement resulting from a resolution 
meeting is enforceable in any State court 
of competent jurisdiction or in a district 
court of the United States. 

However, as noted in the Analysis of 
Comments and Changes for subpart E, 
we have added new § 300.537 that 
allows, but does not require, a State to 
have mechanisms or procedures that 
permit parties to mediation or 
resolution agreements to seek 
enforcement of those agreements and 


_ decisions at the SEA level. We believe 


this provision is sufficient to allow 
States the flexibility to determine what | 
mechanisms or procedures, if any, may 
be appropriate to enforce such 
agreements, including utilizing their 
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State complaint procedures, if they 
choose to do so, so long as the 
mechanisms or procedures are not used 
to deny or delay a parent’s right to seek 
enforcement through State and Federal 
courts. 

Changes: None. 

Comment: Numerous commenters 
requested that current § 300.661(c)(3), 
regarding the SEA’s responsibility to 
resolve complaints alleging a public 
agency’s failure to implement due 
process decisions, be retained. Many 
commenters raised concerns that 
removing this language will lead to 
more litigation. One commenter stated 
that parents would be forced to litigate 
due process decisions, which will 
prolong the denial of FAPE to children. 
Another commenter stated that not 
allowing States to enforce a hearing 
officer’s decision encourages litigation 
because it is the only avenue for relief. 
Several commenters stated that parents 
are placed at a disadvantage because 
_ they may not have the resources to file 

in State or Federal court. 

Discussion: The SEA’s obligation to 
implement a final hearing decision is 
consistent with the SEA’s general 
supervisory responsibility, under 
sections 612(a)(11) and 616 of the Act, 
over all education programs for children 
with disabilities in the State, which 
includes taking necessary and 
appropriate actions to ensure that the 
provision of FAPE and all the 
requirements in Part B of the Act and _ 
part 300 are carried out. However, we 
agree that the requirements from current 
§ 300.661(c)(3) should be retained for 

clarity. 

Changes: We have added the 
requirement in current § 300.661(c)(3) as 
new § 300.152(c)(3). 

Comment: Numerous commenters 
requested retaining current 
§ 300.661(c)(1), which requires that any 
issue in the complaint that is not a part 
of a due process complaint be resolved 
using the applicable State complaint 
timelines and procedures. One : 
commenter stated that § 300.152(c)(1) 
requires the State to set aside an entire 
complaint if due process proceedings 
commence with respect to any subject 
that is raised in the complaint. A few 
commenters expressed concern that if 
issues in a State complaint, which are 
not part of a due process complaint, are 
not investigated until the due process 
complaint is resolved, children may go 
without FAPE for extended periods of 
time. These commenters also stated that 
parents are likely to file for due process 
on every issue of concern, rather than 
using the more expeditious and less 
expensive State complaint procedures. 


Discussion: We agree that language in 
current § 300.661(c), requiring that 
States set aside any part of a State 
complaint that is being addressed in a 
due process hearing, until the 
conclusion of the hearing and resolve 
any issue that is not a part of the due 
process hearing, should be retained. 

Changes: We have revised 
§ 300.152(c)(1) by adding the 
requirements in current § 300.661(c)(1) 
to the regulations. 

Comment: One commenter stated that 
the regulations do not address the 
disposition of a complaint if a parent 
and a public agency come to a 
resolution of a complaint through 
mediation. One commenter 
recommended that the regulations 
provide guidance on how an SEA 
should handle a complaint that is 
withdrawn. Another commenter 
requested clarification on what should 
occur if an SEA does not approve of the 
agreement reached between the parent 
and the public agency. 

Discussion: We do not believe it is 
necessary to regulate on these matters, 
as recommended by the commenters. 
Section 615(e)(2)(F) of the Act and 
§ 300.506(b)(7) clarify that an agreement 
reached through mediation is a legally 
binding document enforceable in State 
and Federal courts. Therefore, an 
agreement reached through mediation is 
not subject to the SEA’s approval. We 
strongly encourage parties to resolve a 
complaint atthe local level without the 
need for the SEA to intervene. If a 
complaint is resolved at the local level 
or is withdrawn, no further action is 
required by the SEA to resolve the 
complaint. 

Changes: None. 

Comment: One commenter suggested 
including language in the regulations 
that would require parties to provide 
evidence under threat of perjury. 
Another commenter stated that the State 
complaint process should be non- 
“adversarial and that neither party 
should have the right to review the 


. other’s submissions or to cross-examine 


the other party. 

Discussion: We do not believe it is 
appropriate to include the language 
suggested by the commenters because 
we believe requiring parties to provide 
evidence under the threat of perjury, 
permitting parties to review 
submissions, and allowing one party to 
cross-examine the other party are 
contrary to the intent of the State 
complaint process. The State complaint 
process is intended to be less : 
adversarial than the more formal filing 
of a due process complaint and possibly 
going to a due process hearing. To make 
the changes requested by the 


commenters will serve only to make the 
State complaint process more 
adversarial and will not be in the best 
interest of the child. The State _ 
complaint procedures in §§ 300.151 
through 300.153 do not require parties 
to provide evidence, nor do they require 
that a State allow parties to review the 
submissions of the other party or to 
cross-examine witnesses. 

Changes: None. 


Filing a Complaint (§ 300.153) 


Comment: One commenter 
recommended the regulations include a 
limit on the number of times that an 
individual may file a State complaint 
against a public agency. 

Discussion: An SEA is required to 
resolve any complaint that meets the 
requirements of § 300.153, including 
complaints that raise systemic issues, 
and individual child complaints. It 
would be inconsistent with the Act’s 
provisions in section 616 regarding 
enforcement and the Act’s provisions in 
section 612 regarding general 
supervision for an SEA to have a State 
complaint procedure that removes or 
limits a party’s right to file a complaint 
that a public agency has violated a 


_Tequirement of Part B of the Act or part 


300, including limiting the number of 
times a party can file a complaint with 
the SEA. Therefore, it is not appropriate 
to include in the regulations the 
language suggested by the commenter, 
nor should the SEA include in its State 
complaint procedures any restriction on 
the number of times a party can file a 


- complaint, as long as the complaint 


meets the requirements of § 300.153. 

Changes: None. 

Comment: Many commenters 
requested retaining current § 300.662(c), 
which permits a complaint to be filed 
about a violation that occurred more 
than one year prior to the date the 
complaint is received if the violation is 
continuing or the complainant is 
requesting compensatory services for a 
violation that occurred more than three 
years prior to the date the complaint is 
received. 

Some commenters requested that the 
regulations permit a parent to have as 
much time to file a State complaint as 
a parent would have to file a due 
process complaint (two years, unless 


_ provided otherwise by State law). One 


commenter stated that extensions of the 
statute of limitations should be granted 
when circumstances warrant an 
extension. 

Another commenter suggested adding 
language providing that the timeline 
begins when a parent first learns about 
the violation. A few commenters stated 
that parents need a longer statute of 
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limitations for State complaints because 
they do not always know about 
violations when they occur and may not 
fully understand how the violation © 
affects their child’s education. 

Several commenters stated that 
Congress did not intend to create a one- 
year statute of limitations for State 
complaints when it created a two-year 
statute of limitations for due process 
hearings. Several commenters stated 
that there is no evidence that Congress 

- intended to change the current three- 
year statute of limitations on the 
parents’ right to file a State complaint 
when the violation is ongoing or 
compensatory services are being 
requested. 

Discussion: We believe a one-year 
timeline is reasonable and will assist in 
smooth implementation of the State 
complaint procedures. The references to 
longer periods for continuing violations 
and for compensatory services claims in 
current § 300.662(c) were removed to 
ensure expedited resolution for public 
agencies and children with disabilities. 
Limiting a complaint to a violation that 

_ occurred not more than one year prior 
to the date that the complaint is 
received will help ensure that problems 
are raised and addressed promptly so 
that children receive FAPE. We believe 
longer time limits are not generally 
effective and beneficial to the child 
because the issues in a State complaint 
become so stale that they are unlikely to 
be resolved. However, States may 
choose to accept and resolve complaints 
regarding alleged violations that 
occurred outside the one-year timeline, 
just as they are free to add additional 
protections in other areas that are not 
inconsistent with the requirements of 
the Act and its implementing 
regulations. For these reasons, we do 
not believe it is necessary to retain the 

language in current § 300.662(c). 

We do not believe it is appropriate to 
change the timeline to begin when a 
parent first learns about the violation, as 
suggested by the commenter, because 
such a provision could lead to some 
complaints being filed well beyond one 
year from the time the violation actually 
occurred. This also would make the 
issue of the complaint so stale that the 
SEA would not be able to reasonably 
resolve the complaint and recommend 
an appropriate corrective action. 

As we stated earlier in the Analysis of 
Comments and Changes for this subpart, 
Congress did not specifically address or 
detail a State complaint process in the 
Act; nor did Congress express an 
opinion regarding the time limit for 
filing a complaint under a State’s 
complaint process. 

Changes: None. 


Comment: Several commenters stated 
that § 300.153(c) appears to indicate that 
if a State complaint, is also the subject 
of a due process complaint, the time 
period to file the complaint is two years, 
rather than the one-year time limit 
applicable for all other State complaints. 
Several commenters stated that this 
provision should be removed and that a 
one-year limitation should apply to all 
State complaints, regardless of whether 
a request for a due process hearing is 
filed on the issue(s) in the complaint. 

Discussion: If a State complaint 
contains multiple issues of which one or 
more is part of a due process hearing, 
the one-year statute of limitations would 
apply to the issues that are resolved 
under the State complaint procedures; 
the State due process statute of 
limitations would apply to the issues 
that are the subject of the due process 
hearing. We agree that the language in 
§ 300.153 is confusing and will amend 
the language to remove the reference to 
the due process complaint. 

Changes: We have removed the 
phrase, ‘‘Except for complaints covered 
under § 300.507(a)(2)” in § 300.153(c). 

Comment: Some commenters 
recommended removing the 
requirement in § 300.153(d) that 
requires the party filing the complaint to 
forward a copy of the complaint to the 
LEA or public agency serving the child 
at the same time the party files the 
complaint with the SEA. One 
commenter stated that filing a complaint 
is onerous enough for parents, without 
including an extra step of requiring a 
copy of the complaint to be forwarded 
to the school. One commenter stated 
that this poses an unnecessary 
paperwork burden on parents. A few 
commenters stated that forwarding a 
copy of the complaint to the LEA should 
be the responsibility of the SEA, not the 
parents. 

One commenter expressed concern 
that requiring the party filing the 
complaint to forward a copy of the 
complaint to the LEA or public agency 
serving the child will discourage 
parents or school personnel whistle 
blowers from filing a complaint and 
recommended instead, that the 
wegulations require SEAs to provide the 
LEA with a concise statement of fact 
upon which the complaint is based and 
the provisions of laws and rules that are 
at issue. A few commenters requested — 
including language in § 300.153(d) 
giving the SEA discretion to protect the 
confidentiality of the complainant. A 
few commenters recommended 
removing the requirement in 
§ 300.153(b)(3) for the written complaint 
to include the signature and contact 
information for the complainant. 


Discussion: The purpose of requiring 
the party filing the complaint to forward 
a copy of the complaint to the LEA or 
public agency serving the child, at the 
same time the party files the complaint 
with the SEA, is to ensure that the 
public agency involved has knowledge - 
of the issues and an opportunity to 
resolve them directly with the 
complaining party at the earliest 
possible time. The sooner the LEA 
knows that a complaint is filed and the 
nature of the issue(s), the quicker the 
LEA can work directly with the 
complainant to resolve the complaint. 
We believe the benefit of having the 
complainant forward a copy of the 
complaint to the LEA or public agency 
far outweigh the minimal burden placed 
on the complainant because it will lead 
to a faster resolution of the complaint at 
the local level. For these reasons, we 
also do not believe it is more efficient 
to have the SEA forward the complaint 
to the public agency or provide the 
public agency with a statement 
summarizing the complaint. 

We do not believe that the complaint 
procedures should provide for the 
confidentiality of the complainant. The 
complainant should not remain 
unknown to the public agency that is 
the subject of the complaint because 
that public agency needs to know who 
the complainant is and something about 
the complaint (consistent with 
§ 300.153) before it can be expected to 
resolve the issues. We believe it is. 
reasonable to require a party to file a 
signed complaint and provide contact 
information to the SEA in order to 
ensure the credibility of the complaint 
and provide the SEA with the basic 
contact information necessary for the 
SEA to handle complaints 
expeditiously. If the SEA receives a 
complaint that is not signed, as required 
in § 300.153, the SEA may choose to 
dismiss the complaint. 

Changes: None. 

Comment: One commenter expressed 
concern that a parent must have legal 
knowledge in order to correctly file a 
State complaint. 

Discussion: Contrary to the 


_ commenter’s assertion that a parent 


must have legal knowledge to file a 
complaint, we believe the State 
complaint procedures, which are under 
the direct control of the SEA, provide 
the parent and the school district with 
mechanisms that allow them to resolve 
differences without having to resort to a 
more costly and cumbersome due 
process complaint, which, by its nature, 
is litigious. We believe if a State 
effectively implements its State 
complaint procedures, both parents and 
public agencies will generally find the 
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process efficient and easy to initiate. We 
further believe that the requirement in 

§ 300.509 that each SEA must develop 
model forms to assist parents in filing a 
State complaint in accordance with 

§§ 300.151 through 300.153, and in 
filing a due process complaint in 
accordance with §§ 300.507(a) and 
300.508(a) through (c), will make the 
process of filing such complaints much 


' easier for parents and others. 


Changes: We have made a minor 
wording change in § 300.153(b)(4) for 
clarity. 

Comment: One commenter stated that 
the complainant should not have to 
propose a resolution to the problem, as 
required in § 300.153(b)(4)(v), in order 
to have the State investigate a 
complaint. 

Discussion: Section 300.153(b)(4)(v) 
requires the complainant to propose a 
resolution to the complaint only to the 
extent known and available to the 
complainant at the time the complaint 
is filed. We believe this proposed 
resolution is necessary because it gives 
the complainant an opportunity to state 
what he or she believes to be the 
problem and how the complainant 
believes it can be resolved. This is 
important because it gives the 
complainant an opportunity to tell the 
public agency what is wrong and what 
it would take to fix the problem from 
the complainant’s point of view. It also 
will give the LEA an opportunity to 
choose either to do as the complainant 
requests or propose a solution that it 
believes would resolve the issue raised 
by the complainant. Thus, if successful, 
the parties will avoid an adversarial 
relationship and possibly the expense of 
a due process hearing. 

Changes: None. 

Comment: One commenter requested 
that § 300.153(d) include language 
allowing an LEA to appeal an SEA 
finding to an administrative hearing or 
the courts. Another commenter 
expressed concern that the State 
complaint procedures lack an appeals 
process for parties that lose under the. . 
State complaint procedures. 

Discussion: The regulations neither 
prohibit nor require the establishment of 
procedures to permit an LEA or other 


party to request reconsideration of a 


State complaint decision. We have 
chosen to be silent in the regulations 
about whether a State complaint 
decision may be appealed because we 
believe States are in the best position to 
determine what, if any, appeals process 
is necessary to meet each State’s needs, 


‘consistent with State law. 


If a State chooses, however, to adopt 
a process for appealing a State 
complaint decision, such process may 


not waive any of the requirements in 
§§ 300.151 through 300.153. Section 
300.152 requires that the SEA issue a 
final decision on each complaint within 
60 calendar days after the complaint is 
filed, unless the SEA extends the 
timeline as provided in § 300.152(b). 
This means that, absent an appropriate 
extension of the timeline for a particular 
complaint, the State must issue a final 
decision within 60 calendar days. 
However, if after the SEA’s final 
decision is issued, a party who has the 
right to request a due process hearing 
(that is, the parent or LEA) and who 
disagrees with the SEA’s decision may 
initiate a due process hearing, provided 
that the subject of the State complaint 
involves an issue about which a due 
process hearing can be filed and the 
two-year statute of limitations for due 
process hearings (or other time limit 
imposed by State law) has not expired. 
Changes: None. 


Method of Ensuring Services (§ 300.154) 


Establishing Responsibility for Services 
(§ 300.154(a)) 


Comment: One commenter suggested 
posting interagency agreements on SEA 
Web sites and in public buildings, and 
making them available upon request. 

Discussion: There is nothing in the 
Act or these regulations that would 
prohibit an SEA from posting 
interagency agreements on Web sites, in 
public buildings, or making them 
available upon request. However, we 
believe that it would be unnecessarily 
burdensome to require SEAs to do so 
and any decision regarding posting 


interagency agreements is best left to the 


States’ discretion. 

Changes: None. 

Comment: One commenter stated that 
interagency agreements are important 
because agencies other than SEAs (e.g., 
mental health agencies that place 
children in residential facilities) are 
responsible for providing special 
educational services. The commenter 
requested that the regulations specify 
that residential facilities be allowed 
reimbursement for providing 
educational services and that children 
in these facilities are entitled to FAPE. 

Discussion: We do not believe it is 
necessary to further clarify in the 
regulations that children with 
disabilities who are placed in 
residential facilities by public agencies 
are entitled to FAPE because § 300.146, 
consistent with section 612(a)(10)(B) of 
the Act, provides that SEAs must ensure 
that children with disabilities receive 
FAPE when they are placed in or 
referred to private schools or facilities 
by public agencies. Whether residential 


facilities can receive reimbursement for 

educational services will depend on 

how States have apportioned financial 

responsibility among State agencies and 

we do not believe that regulating on this 

issue is appropriate or necessary. 
Changes: None. 


Obligation of Noneducational Public 
Agencies (§ 300.154(b)) 


Comment: One commenter expressed 
concern that § 300.154(b) allows LEAs 
to discontinue services when there is a 
dispute with other agencies and 
requested the regulations require LEAs 
to bear the ultimate responsibility for 
providing services. 

Discussion: We do not believe it is 
necessary to further clarify that the LEA 
is ultimately responsible for providing 
services because. § 300.154(b)(2) 
sufficiently requires that if a public 
agency other than an educational agency 
fails to provide or pay for the special 
education and related services in 
§ 300.154(b)(1), the LEA or State agency 
responsible for developing the child’s 
IEP must provide or pay for these 
services to the child in a timely manner. 
Disagreements about the interagency 
agreements should not stop or delay the 
receipt of the services described in the 
child’s IEP. Section 300.103(c) also 
addresses timely services and clarifies 
that, consistent with § 300.323(c), the 
State must ensure there is no delay in 
implementing a child’s IEP, including 
any situation in which the source for 
providing or paying for the special 
education or related services to a child 
is being determined. Section 
612(a)(12)(A)(i) of the Act provides that 
the financial responsibility of public 
agencies (other than an educational 
agency), including Medicaid and other 
public insurers obligated under Federal 
or State law or assigned responsibility 
under State policy, must precede 
financial responsibility of the LEA. 

Changes: None. 


Children With Disabilities Who Are 
Covered by Public Benefits or Insurance 
(§ 300.154(d)) 


Comment: One commenter expressed 
concern regarding the use of a parent’s 
public benefits or insurance to pay for 
services required under Part B of the Act 
because co-payments and other out-of- 
pocket expenses would be a hardship to 
low-income families. A few commenters 
stated that services paid for by public 
benefits or insurance would count 
against a child’s lifetime cap. 

‘Discussion: The commenters’ 
concerns are addressed in 
§ 300.154(d)(2)(ii) and (d)(2)(iii). Section 
300.154(d)(2)(ii) states that a public 
agency may not require parents to incur 


{ 
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an out-of-pocket expense, such as the 
payment of a deductible or co-pay 
amount, in filing a claim for services, 
and may pay from funds reserved under 
the Act, the cost that the parent would 
otherwise be required to pay. In 
addition, § 300.154(d)(2)(iii) states that a 
public agency may not use a child’s 
benefits under a public benefits or 
insurance program if that use would 
decrease lifetime coverage or any other 
insured benefit; result in the family 
paying for services that would otherwise 
be covered by the public benefits or 
insurance program and that are required 
for the child outside of the time the 
child is in school; increase premiums or 
lead to the discontinuation of benefits or 
insurance; or risk loss of eligibility for 
home and community-based waivers, 
based on aggregate health-related 
expenditures. 

Changes: None. 

Comment: One commenter suggested 
changing “parental consent” to 
“informed parental consent.” One 
commenter recommended requiring 
public agencies to obtain parental 
consent each time the public agency 
seeks to access the parent’s public 
benefits or insurance. Some commenters 
recommended removing the 
requirement to obtain parental consent 
to use Medicaid benefits to pay for 
services required under Part B of the 
Act. A few commenters opposed 
requiring parental consent, stating the 
process is an administrative burden. 
Other commenters recommended 
waiving the requirement for consent if 
the agency has taken reasonable 
measures to obtain such consent or the 
parent’s consent was given to the State 
‘Medicaid Agency. 

Discussion: In order for a public 
agency to use the Medicaid or other 
public benefits or insurance program in 
which a child participates to provide or 
pay for services required under the Act, 
the public agency must provide the 
benefits or insurance program with 
information from the child’s education 
records (e.g., services provided, length 
of the services). Information from a 
child’s education records is protected 
under the Family Educational Rights 
and Privacy Act of 1974, 20 U.S.C. 
1232(g) (FERPA), and section 617(c) of 
the Act. Under FERPA and section 
°617(c) of the Act, a child’s education’ 
records cannot be released to a State 
Medicaid agency without parental 
consent, except for a few specified 
exceptions that do not include the 
release of education records for 
insurance billing purposes. Parental 
consent requires, among other things, 
that the parent be fully informed in his 
or her native language, or other mode of 


communication, consistent with § 300.9. 
Thus, there is no need to change 
“parental consent” to ‘‘informed 
consent,” as recommended by one 
commenter. However, we believe it 
would avoid confusion for the 
references to ‘‘consent”’ in paragraphs 
(d) and (e) in § 300.154 to be consistent. 
Therefore, we will add a reference to 

§ 300.9 in § 300.154(d)(2)(iv)(A) and 
delete “informed” from § 300.154(e)(1). 

We believe obtaining parental consent 
each time the public agency seeks to use 
a parent’s public insurance or other 
public benefits to provide or pay for a 
service is important to protect the 
privacy rights of the parent and to 
ensure that the parent is fully informed 
of a public agency’s access to his or her 
public benefits or insurance and the 
services paid by the public benefits or 
insurance program. Therefore, we will 
revise § 300.154(d)(2)(iv) to clarify that 
parental consent is required each time 
the public agency seeks to use the 
parent’s public insurance or other 
public benefits. We do not believe that 
it would be appropriate to include a 
provision permitting waiver of parental 
consent in this circumstance, even 
where a public agency makes reasonable 
efforts to obtain the required parental 
consent. However, we agree with the 
commenter that a public agency could 
satisfy parental consent requirements 
under FERPA and section 617(c) of the 
Act if the parent provided the required 
parental consent to the State Medicaid 
agency, and the consent satisfied the 
Part B definition of consent in § 300.9. 

We also believe that it is important to 
let parents know that their refusal to 
allow access to their public benefits or 
insurance does not relieve the public 
agency of its responsibility to ensure 
that all required services are provided at 
no cost to the parents. We will, 
therefore, add a new paragraph (B) to 
§ 300.154(d)(2)(iv) to make this clear. 

Finally, because we have referenced 
the definition of consent in § 300.9 
throughout the rest of these regulations, 
rather than the consent provisions in 
§ 300.622, we have removed the 
reference to § 300.622. 

Changes: Section 300.154(d)(2)(iv) has 
been changed to clarify that consent 
must be obtained each time the public 
agency seeks to access a parent’s public 


benefits or insurance and to clarify that 


a parent’s refusal to allow access to the 
parent’s public benefits or insurance 
does not relieve the public agency of its 
responsibility to ensure that all required 
services are provided at no cost to the 
parent. The reference to § 300.622 has 
been removed and we have added 
“consistent with § 300.9” following 
“parental consent” in 


§ 300.154(d)(2)({iv)(A). For consistency, 
we have removed “informed” before 
“consent” in § 300.154(e)(1). 

Comment: One commenter stated that 
LEAs and agencies that, by law, must 
provide educational services should not 
be allowed to use public benefits or 
insurance to pay for these programs. 
One commenter suggested that the Act 
be more closely aligned with the 
Medicaid laws. One commenter 
requested requiring public benefits or 
insurance agencies, when paying for 
special education, to meet the standards 
of the Act, and not the standards for 
medical environments. 

Discussion: We disagree with the 
comment that LEAs and other public 
agencies responsible for providing 
special education and related services to 
children with disabilities should not be 
allowed to use public benefits or 
insurance to pay for these services. 
Pursuant to section 612(a)(12) of the 
Act, if a child is covered by a public 
benefits or insurance program and there 
is no cost to the family or the child in 
using the benefits of that program to 
support a service included in a child’s 
IEP, the public agency is encouraged to 
use the public benefits or insurance to 
the extent possible. We believe public 
benefits or insurance are important 
resources for LEAs and other public 
agencies to access, when appropriate, to 
assist in meeting their obligation to 
make FAPE available to all children 
who are eligible to receive services. 

Section 300.103 retains the 
Department’s longstanding provision | 
that clarifies that each State may use 
whatever State, local, Federal, and 


private sources of support are available 


in the State to meet the requirements of 
part 300. Nothing in part 300 relieves an 
insurer or similar third party from an 
otherwise valid obligation to provide or 


‘pay for services provided to a child with 


a disability. 

The Act does not give the Department 
the authority to impose the standards of 
the Act on public benefits or insurance 
agencies, when paying for special 
education. If, however, a third party 
provider, such as a public benefits or 
insurance company, is unable to 
provide funding for services outside a 
clinical setting or other specific setting, 


- the public agency cannot use the third 


party provider’s inability to provide 
such funding as an appropriate 
justification for not providing a child 
with a disability FAPE in the LRE. . 
Nothing in part 300 alters the 
requirements imposed on a State 


. Medicaid agency, or any other agency 


administering a public benefits or 
insurance program by Federal statute, 
regulation, or policy under Title XIX or 
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Title XXI of the Social Security Act, 42 
U.S.C. 1396 through 1396(v) and 42 
U.S.C. 1397aa through 1397}j, or any 
other public benefits or insurance 
program. See section 612(a)(12) and (e) 
of the Act. 

We believe the regulations are 
sufficiently aligned with the Medicaid 
program and consistent with the Act 
and no further clarification is necessary. 

Changes: None. 

Comment: One commenter requested 
clarifying that a child cannot be denied 
Medicaid-supported medical services 
merely because he or she receives © 
educational services funded by 
Medicaid. 

Discussion: We do not believe further 
clarification is necessary because 
§ 300.154(d)(2) is sufficiently clear that 
the child’s receipt of Medicaid-funded 
educational services, consistent with the 
Act and these regulations, should not 
deny the child receipt of other services 
for which he or she may be eligible 
under Medicaid of other noneducational 
programs. Further, § 300.103(b) provides 
that nothing in part 300 relieves an 
insurer or third party from an otherwise 
valid obligation to pay for services 
provided to a child with a disability. 

Changes: None. 

Comment: One commenter stated that 
LEAs and agencies that, by law, must 
provide educational services should not 
be allowed to use public benefits or 
insurance to pay for these programs. 
One commenter suggested that the Act 
be more closely-aligned with the 
Medicaid laws. One commenter 
requested requiring public benefits or 
insurance agencies, when paying for 
special education, to meet the standards 
of the Act, and not the standards for 
medical environments. 

Discussion: We disagree with the 
comment that LEAs and other public 
agencies responsible for providing 
special education and related services to 
children with disabilities should not be 
allowed to use public benefits or 
insurance to pay for these services. 
Pursuant to section 612(a)(12) of the 
Act, if a child is covered by a public 
benefits or insurance program and there 
is no cost to the family or the child in 
using the benefits of that program to 
support a service included in a child’s 
IEP, the public agency is encouraged to 
use the public benefits or insurance to 
the extent possible. We believe public 
benefits or insurance are important 
resources for LEAs and other public 
agencies to access, when appropriate, to 
assist in meeting their obligation to 
make FAPE available to all children 
who are eligible to receive services. 

Section 300.103 retains the. 
Department’s longstanding provision 


that clarifies that each State may use 
whatever State, local, Federal, and 
private sources of support are available 
in the State to meet the requirements of 
part 300. Nothing in part 300 relieves an 
insurer or similar third party from an 
otherwise valid obligation to provide or 
pay for services provided to a child with 
a disability. 

The Act does not give the Department 
the authority to impose the standards of 
the Act on public benefits or insurance 
agencies, when paying for special 
education. If, however, a third party 
provider, such as a public benefits or 
insurance company, is unable to 
provide funding for services outside a 
clinical setting or other specific setting, 
the public agency cannot use the third 
party provider’s inability to provide 
such funding as an appropriate 
justification for not providing a child 
with a disability FAPE in the LRE. 
Nothing in part 300 alters the 
requirements imposed on a State 
Medicaid agency, or any other agency 
administering a public benefits or 
insurance program by Federal statute, 
regulation, or policy under Title XIX or 
Title XXI of the Social Security Act, 42 
U.S.C. 1396 through 1396(v) and 42 
U.S.C. 1397aa through 1397jj, or any 
other public benefits or insurance 
program. See section 612(a)(12) and (e) 
of the Act. 

We believe the regulations are 
sufficiently aligned with the Medicaid 
program and consistent with the Act 
and no further clarification is necessary. 

Changes: None. 

Comment: One commenter requested 
clarifying that a child cannot be denied 
Medicaid-supported medical services 
merely because he or she receives 
educational services funded by 
Medicaid. 

Discussion: We do not believe further 
clarification is necessary because 
§ 300.154(d)(2) is sufficiently clear that 
the child’s receipt of Medicaid-funded 
educational services, consistent with the 
Act and these regulations, should not 
deny the child receipt of other services 
for which he or she may be eligible 
under Medicaid or other noneducational 
programs. Further, § 300.103(b) provides 
that nothing in part 300 relieves an 
insurer or third party from an otherwise 
valid obligation to pay for services 
provided to a child with a disability. 

Changes: None. 


Personnel Qualifications (§ 300.156) 
Comment: One commenter requested 


_ that § 300.156 use the term “standards” 


when referring to personnel 
qualifications. 

Discussion: We are not changing 
§ 300.156 because its language follows 


the specific language in section 
612(a)(14) of the Act. Current § 300.136 
refers to “‘personnel standards” but was 
removed consistent with the changes in 
section 612(a)(14) of the Act. 

Changes: None. 

Comment: Some commenters 
requested that the personnel 
qualification requirements in § 300.156 
apply to personnel who provide travel 
instruction and teachers of children 
with visual impairments. Other 
commenters requested that personnel 
who provide therapeutic recreation 
services be required to meet the 
personnel qualifications. Some 
commenters requested that the 
personnel qualifications apply to 
preschool special education teachers. 

Discussion: It is not necessary to list 
the specific personnel who provide 
services to children with disabilities 
under the Act and to whom the 
requirements in § 300.156 apply because 
the regulations are sufficiently clear that 
all needed personnel are covered. This 
includes personnel who provide travel 
instruction or therapeutic recreation 
services; teachers of children with 
visual impairments, if such personnel 
are necessary to carry out the purposes - 
of this part; and preschool teachers in 
States where preschool teachers are 
considered elementary school teachers. 
Section 300.156(a), consistent with 
section 612(a)(14)(A) of the Act, requires 
each SEA to establish and maintain 
personnel qualification requirements to 
ensure that personnel necessary to carry 
out the purposes of Part B of the Act and 
part 300 are appropriately and 
adequately prepared and trained, and 
have the content knowledge and skills 
to serve children with disabilities. 

Changes: None. 

Comment: One commenter stated that 
the regulations should define what it 
means to be qualified to provide 
services to children with disabilities 
under the Act. The commenter stated 
that the regulations do not include any 
requirements for general education 
teachers or administrators who are 
involved in providing instruction and 
services for children in special 
education. 

Discussion: It is not necessary to 
change the regulations to define what it 
means to be qualified to provide 
services because we believe that, aside 
from the ‘‘highly qualified” 
requirements for teachers and special 
education teachers in ESEA and the Act, 
other personnel qualifications are 
appropriately left to the States, in light 
of the variability in State circumstances. 
Further, § 300.156, consistent with 
section 612(a)(14) of the Act, makes it 
clear that it is the responsibility of the 
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SEA, not the Federal government, to 
establish and maintain qualifications for 
personnel who provide services to 
children with disabilities under the Act. 

Changes: None. 

Comment: One commenter objected to 
the removal of the requirements for a 
comprehensive system of personnel 
development in current § 300.135. The 
commenter also stated that regular 
education teachers need to be trained to 
work with children with disabilities to 
ensure that their inclusion in the regular 
classroom is successful. 

Discussion: Current § 300.135 
required States to have in effect a 
system of personnel development to 
ensure an adequate supply of qualified 
special education, regular education, 
and related services personnel. Section 
612(a)(14) of the Act removed this 
requirement. The removal of current 
§ 300.135, however, does not diminish 
the responsibility of each State to 
establish and maintain qualifications to 
ensure that personnel (including regular 
education teachers) necessary to carry 
out the purposes of the Act are 
appropriately and adequately prepared 
and trained, consistent with § 300.156. - 

Changes: None. 

Comment: Some commenters 
recommended that the regulations 
include language from note 97 of the 
Conf. Rpt., p. 192, which requires SEAs 
to establish rigorous qualifications for 
related services providers to ensure that 
children with disabilities receive the 
appropriate quality and quantity of care. 
Several commenters requested that the 
regulations require SEAs to consult with 
LEAs, other State agencies, the 
disability community, and professional 
organizations regarding appropriate 
qualifications for related services 


providers and different service delivery — 


models (e.g., consultative, supervisory, 
and collaborative models). 

Discussion: We believe that States 
already have sufficient incentive to 
ensure that related services providers 
provide services of appropriate quality 
so that children with disabilities can 
achieve to high standards and that 
further regulation in this area is not 
necessary. Section 300.156(b), 
consistent with section 612(a)(14)(B) of 
the Act, includes the qualifications for. 
related services personnel. There is 
nothing in the Act that requires SEAs to 
consult with LEAs, other State agencies, 
or other groups and organizations to 
determine the appropriate qualifications 
for related services providers and the 
use of different service delivery models, 
and while we agree that this is good 
practice and encourage SEAs to 
participate in such consultation, we do 
- not believe that we should regulate in 


this manner. States should have the 
flexibility, based on each State’s unique 
circumstances, to determine how best to 
establish and maintain standards for all 
personnel who are providers of special 
education and related services. 

Changes: None. 

Comment: Numerous commenters 
objected to § 300.156(b) and the removal 
of the requirement in current § 300.136 
for State professional requirements to be 
based on the highest requirements in the 
State. The commenters stated that the 
removal of this requirement relaxes the 
qualification standards for speech- 
language pathologists and other related . 
services personnel. Several commenters 
stated that speech-language 
professionals should be required to have 
advanced degrees (i.e., master’s level) 
because a bachelor’s degree does not 
provide adequate preparation. Many 
commenters expressed concern that the 
requirements in § 300.156(b) will lead to 
a decline in the quality of related 
services provided to children with 
disabilities in public schools. Other 
commenters expressed concern that 
increasing the standards will exacerbate 
the shortage of related services 
personnel experienced by large urban 
school districts. 

Discussion: We are not changing 
§ 300.156 because it reflects the specific 
language in section 612(a)(14) of the 
Act, which was intended to provide 
greater flexibility to SEAs to establish 
appropriate personnel standards, 
including the standards for speech- 
language pathologists. As indicated in 
note 97 of the Conf. Rpt., p. 192, section 
612(a)(14) of the Act removes the 
requirement for State professional 
requirements to be based on the highest 
requirements in the State because of 
concerns that the previous law, 
regarding the qualifications of related 
services providers, established an 
unreasonable standard for SEAs to meet, 
and as a result, led to a shortage of 
related services providers for children 
with disabilities. We believe that States 
can exercise the flexibility provided in 
§ 300.156 and section 612(a)(14) of the 


Act while ensuring appropriate services — 


for children with disabilities without 
additional regulation. 

Changes: None. 

Comment: Many commenters 
expressed concern that § 300.156(b) 
establishes qualifications for related 
services providers in public schools that 
are less rigorous than the qualifications 
for related services providers who 
provide Medicaid services or services in 
other public settings, such as hospitals. 
The commenters stated that less 
rigorous qualifications would result in a 
two-tiered system in which related 


services providers in public schools will 
be less qualified than related services 
providers in other public agencies. 
Another commenter expressed concern 
that the relaxation of standards for 
speech-language pathologists would 
cause LEAs to lose Medicaid funds that 
are used to assist children with 


‘disabilities. 


Discussion: Section 300.156, 
consistent with section 612(a)(14)(B)(i) 
of the Act, clarifies that it is up to each 
SEA to establish qualifications for 
personnel to carry out the purposes of 
the Act. This will require weighing the 
various policy concerns unique to each 
State. The qualifications of related 
services providers required under 
Medicaid, or in hospitals and other 
public settings, and the fact that 
Medicaid will not pay for providers who 
do not meet Medicaid provider 
qualifications should serve as an 
incentive for States that want to bill for 
medical services on children’s IEPs to 
impose consistent requirements for 
qualifications of related services 
providers. 

Changes: None. 

Comment: Some commenters stated 
that related services personnel should 
be considered to have met the 
qualifications in § 300.156(b)(1), 
regarding State-recognized certification, 
licensing, registration or other 
comparable requirements, if such 
personnel hold an academic degree 
consistent with their profession’s 
national certification or State license to 
practice; demonstrate satisfactory 
progress toward full certification in the 
schools as prescribed by the State; and 
assume related services personnel 
functions for a specified period not to 
exceed three years. 

A few commenters objected to the 
requirement that related services 
personnel must not have had 
certification or licensure requirements 
waived. One commenter stated that 
emergency, temporary, or provisional 
certificates are necessary for 
professionals relocating from different 
States or different countries, and 
predicted that professionals with 
emergency, temporary, or provisional | 
certification would work for contract 
agencies to bypass the requirements. 

Discussion: We believe the provisions 
in § 300.156(b) that State qualifications 
for related services personnel must 
include qualifications that are 
consistent with any State-approved or 


‘State-recognized certification, licensing, 


registration, or other comparable 
requirements that apply to the 
professional discipline in which those 
personnel are providing special 
education or related services, are 
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sufficient to ensure related services 
personnel are qualified to provide 
appropriate services to children with 
disabilities while maintaining the 
States’ flexibility to establish 
appropriate personnel standards for 
related services personnel. We do not 
believe, therefore, that it is necessary to 
include additional regulation as 
suggested by commenters. 

Section 300.156(b)(2)(ii) tracks the 
statutory requirement in section 
612(a)(14)(B)(ii) of the Act, which 
requires that related services personnel 
not have certification or licensure 
requirements waived on an emergency, 
temporary, or provisional basis. We do 
not believe this provision unnecessarily 
hinders States from hiring professionals 
from other States or countries. States, in 
examining the credentials of prospective 
related services personnel from other 
States or countries, may find that their 
existing certification or licensure 
requirements are ones that these related 
services personnel could readily meet. 
Because each State has full authority to 
define and enforce its own requirements 
that personnel must meet in order to 
receive full State certification or 
licensure, States that employ related 
services personnel from other States or 
countries may, consistent with State law 
and policy, consider establishing a 
separate category of certification that 
would differ from emergency, 
temporary, or provisional certification 
in that the State would not be waiving 
any training or experiential 
requirements. 

Changes: None. 

Comment: One commenter 
recommended using nationally 
recognized standards to determine the 
qualifications of related services 
personnel. Another commenter 
recommended requiring SEAs to 
consider current professional standards 
in establishing appropriate 
qualifications for related services 
personnel. One commenter requested 
adding language to the regulations to 
prevent professional organizations from 
establishing personnel standards for 
related services personnel that override 
standards set by the SEA. 

Discussion: We do not believe itis 
necessary to regulate as suggested by the 
commenters because these matters are 
better left to States to decide as States 
are in the best position to determine 
appropriate professional requirements 
for their States. There is nothing in the 
Act that requires an SEA to determine 
qualifications of related services 
personnel based on nationally 
recognized standards or current 
professional standards. Professional 
organizations may establish personnel 


standards for related services personnel 
that differ from the standards 
established by a State, but section 


- 612(a)(14) of the Act clarifies that the 


State is responsible for establishing and 
maintaining personnel qualifications to 
ensure that related services personnel 
have the knowledge and skills to serve 
children with disabilities under the Act. 

Changes: None. 

Comment: A few commenters 
requested that the regulations specify 
that an SEA, and not the State, has the 
authority to establish certification and 
licensure qualifications of related 
services personnel. 

Discussion: We do not believe it is 
necessary to change the regulation 
because § 300.156(b), which follows the 
language in section 612(a)(14)(B) of the 
Act, clarifies that the SEA must 
establish qualifications for related 


_ services personnel that are consistent 


with State-approved or State-recognized 
certification, licensing, registration, or 
other comparable requirements that 
apply to related services personnel. 

Changes: None. 

Comment: Some commenters 
requested that the regulations require 
related services providers who do not 
meet existing State standards to be 
supervised by qualified personnel. 

Discussion: Related services providers 
who do not meet the personnel 
qualifications established by the SEA 
would not be considered qualified to 
serve children with disabilities under 
the Act even with supervision by 
qualified personnel. Section 300.156(d), 
consistent with section 612(a)(14)(D) of 
the Act, clarifies that each State must 
ensure that LEAs take measurable steps 
to recruit, hire, train, and retain highly 
qualified special education personnel to 
provide special education and related 
services to children with disabilities 
under the Act. 

Changes: None. 

Comment: Some commenters 
recommended that the regulations 
require high standards for 
paraprofessionals. Several commenters 
requested guidance on the appropriate 
use of paraprofessionals to ensure that 
paraprofessionals and assistants are not 
used as a means of circumventing 
certification and licensing requirements 
for related services providers. A few 
commenters requested language 
clarifying that the elimination of the 
requirement that State professional 
requirements be based on the highest 
requirements in the State in current 
§ 300.136(b) must not be used to justify 
the inappropriate use of 
paraprofessionals or related services 
providers. Another commenter asked 
that the regulations require States to 


ensure that paraprofessionals are 
properly supervised at all times. One 
commenter stated that the regulations 
should clarify the use of State standards 
for speech-language pathology 
paraprofessionals. 

Discussion: We believe the provisions 
in § 300.156, consistent with section 
612(a)(14) of the Act, are sufficient to 
ensure that paraprofessionals meet high 
standards and that including additional 
requirements in these regulations is 
unnecessary. These provisions require 
an SEA to establish and maintain . 
qualifications to ensure that personnel, 
including paraprofessionals, are 
appropriately and adequately prepared 
and trained, and have the content 
knowledge and skills to serve children 
with disabilities; and require the 
qualifications for paraprofessionals to be 
consistent with any State-approved or 
State-recognized certification, licensing, 
registration, or other comparable 
requirements that apply to the 
professional discipline in which those 
personnel are providing special 
education or related services. In 
addition, the ESEA requires that 
paraprofessionals working in a program 
supported by title I of the ESEA, 
including special education 
paraprofessionals who assist in 
instruction in title I-funded programs, 
have at least an associate’s degree, have 
completed at least two years of college, 
or meet a rigorous standard of quality 
and demonstrate, through a formal State 
or local assessment, knowledge of, and 
the ability to assist ininstructionin 
reading, writing, and mathematics, 
reading readiness, writing readiness, or 
mathematics readiness, as appropriate. 
Paraprofessionals in title I schools do 
not need to meet these requirements if 
their role does not involve instructional 
support, such as special education 
paraprofessionals who solely provide 
personal care services. For more 
information on the ESEA requirements 
for paraprofessionals, see 34 CFR 200.58 
and section 1119 of the ESEA, and the 
Department’s nonregulatory guidance, 
Title I Paraprofessionals (March 1, 
2004), which can be found on the 
Department’s Web site at: http:// 
www.ed.gov/policy/elsec/guid/ 

araguidance.pdf. 
With regard to commenter 
requesting that the regulations clarify 
the use of State standards for speech- 
language paraprofessionals, we do not 
believe it is appropriate to include 
clarification regarding a specific 
discipline in these regulations because 
the Act requires States to establish and 
maintain qualifications to ensure that 
paraprofessionals, including speech- 
language paraprofessionals, are 
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appropriately and adequately prepared 
and trained. 

Section 300.156(b)(2)(iii), consistent 
with section 612(a)(14)(B)(iii) of the Act, 
does specifically allow 
paraprofessionals and assistants who are 
appropriately trained and supervised, in 
accordance with State law, regulation, 
or written policy, to assist in providing 
special education and related services to 
children with disabilities under the Act. 
However, this provision should not be 
construed to permit or encourage the 
use of paraprofessionals as a 
replacement for teachers or related 
services providers who meet State | 
qualification standards. To the contrary, 
using paraprofessionals and assistants 
as teachers or related services providers 
would be inconsistent with the State’s 
duty to ensure that personnel necessary 
to carry out the purposes of Part B of the 
‘Act are appropriately and adequately 
prepared and trained. Paraprofessionals 
in public schools are not directly 
responsible for the provision of special 
education and related services to 
. children with disabilities; rather, these 
aides provide special education and 
related services to children with 
disabilities only under the supervision 
of special education and related services 
personnel. We believe the provision in 
§ 300.156(b)(2)(iii) sufficiently ensures 
that paraprofessionals and assistants are 
adequately supervised and further 
clarification in these regulations is 
unnecessary. 

The Act makes clear that the use of 
paraprofessionals and assistants who are 
appropriately trained and supervised 
must be contingent on State law, 
regulation, and written policy giving 
States the option of determining 
‘whether paraprofessionals and 
assistants can be used to assist in the 
provision of special education and 
related services under Part B of the Act, 
and, if so, to what extent their use 
would be permissible. However, it is 
critical that States that use 
paraprofessionals and assistants to assist 
in providing special education and 
related services to children with 
disabilities do so in a manner that is 
consistent with the rights of children 
with disabilities to FAPE under Part B 
of the Act. There is no need to provide - 
additional guidance on how States and 
LEAs should use paraprofessionals and 
assistants because States have the 
flexibility to determine whether to use 
them, and, if so, to determine the scope 
of their responsibilities. 

Changes: None. 

Comment: One commenter 
recommended different requirements for 
paraprofessionals who perform routine 
tasks and those who perform specific 


activities to assist in the provision of 
special education and related services. 
Discussion: We do not see the need to 
make a change to the regulations as 
suggested by the commenter because, 
under § 300.156, consistent with section 
612(a)(14) of the Act, SEAs have the 
responsibility for establishing and 


maintaining qualifications to ensure that 


personnel necessary to carry out the 
purposes of this part are appropriately 
and adequately prepared and trained. 
Furthermore, SEAs and LEAs have the 
flexibility to determine the tasks and 
activities to be performed by 
paraprofessionals and assistants, as long 


"as they are consistent with the rights of 


children with disabilities to FAPE. 

It should be kept in mind, however, 
that the ESEA has different 
requirements for paraprofessionals, 
including special education 
paraprofessionals, who assist in 
instruction in title I schools versus 
paraprofessionals in title I schools who 
do not provide instructional support, 
such as special education 
paraprofessionals who solely provide 
personal care services. 

Changes: None. 

Comment: A number of comments 
were received on the qualifications for 
special education teachers in 
§ 300.156(c) that were similar to the 
comments received regarding the - 
definition of highly qualified special 
education teacher in § 300.18. 

Discussion: We combined and 
responded to these comments with the 
comments received in response to the 
requirements in § 300.18. 

Changes: None. 

Comment: Some commenters 
requested that the regulations allow 
alternative routes to certification for 
related services personnel and other 
non-teaching personnel, just as such _ 
routes are allowed for highly qualified 
teachers. 

Discussion: As we stated earlier in 
this section, section 612(a)(14)(B) of the 
Act, clarifies that the SEA must 
establish qualifications for related 
services personnel that are consistent 
with State-approved or State-recognized 
certification, licensing, registration, or 
other comparable requirements that 
apply to related services personnel. 
While the Act does not address 
alternative routes to certification 
programs for related services personnel 
or other non-teaching personnel, there is 
nothing in the Act or the regulations 
that would preclude a State from 
providing for alternate routes for 
certification for related services 
personnel or other non-teaching 
personnel. It is, however, up to a State 
to determine whether related services or 


non-teaching personnel participating in 
alternative routes to certification 
programs meet personnel requirements 
established by the State, consistent with 
the requirements in § 300.156 and 
section 612(a)(14) of the Act. 

.Changes: None. 

Comment: Many commenters 
recommended that § 300.156 provide 
more guidance to ensure that States and 
LEAs implement proven strategies for 
recruiting and retaining qualified 
personnel. A few commenters stated 
that this is especially important for 
speech-language pathologists because 
large caseloads, increased paperwork, 
and lack of time for planning and 
collaboration have been shown to 
contribute to their burn out and 
attrition. Several commenters . 
recommended that strategies to recruit 
and retain qualified personnel include 
reasonable workloads, improved 


- working conditions, incentive programs, 


salary supplements, loan forgiveness, 
tuition assistance, signing bonuses, 
streamlined application processes, State 
and national advertising venues, school 
and university partnerships, release 
time for professional development, 
certification reciprocity between States, 
grants to LEAs for recruitment and 
retention programs, alternate 
professional preparation models, 
caseload size standards, and classroom 
size standards. 

One commenter requested that the 
requirements to recruit, hire, train, and 
retain highly qualified personnel in 
§ 300.156(d) apply to paraprofessionals 
who provide special education and 
related services. 

Discussion: The list of strategies 
recommended by the commenters 
includes many strategies that may be 
effective in recruiting and retaining 


highly qualified personnel; however, we 


do not believe it is appropriate to 


‘include these or other strategies in our 


regulations because recruitment and 
retention strategies vary depending on 


the unique needs of each State and LEA. — 


States and LEAs are in the best position 
to determine the most effective 
recruitment and retention strategies for 
their location. 

With regard to the comment regarding 
the applicability of § 300.156(d) to 
paraprofessionals who provide special 
education and related services, 

§ 300.156(d), consistent with section 
612(a)(14)(C) of the Act, applies to all 
personnel who provide special 
education and related services under the 
Act, including paraprofessionals. 

Changes: None. 

Comment: A few commenters stated 
that the rule of construction in 
§ 300.156(e) is inconsistent with the rule 
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of construction in the definition of 
highly qualified teacher in proposed 

§ 300.18(e). Some commenters requested 
that the regulations clarify that the rule 
of construction in § 300.156(e) is 
applicable to both administrative and 
judicial actions. 

A few commenters requested that the 
regulations specify that a parent may 
file a State complaint with the State 
regarding failure of their child to receive 
FAPE because staff is not highly 
qualified. However, several commenters 
stated that parents should not be 
allowed to file a State complaint under 
§§ 300.151 through 300.153 regarding 
staff qualifications. 

Discussion: We agree that the rules of 
construction in both proposed 
§ 300.156(e) and proposed § 300.18(e) 
must be revised so that both rules are 
the same. The changes will clarify that 
a parent or student may not file a due 
process complaint on behalf of a 
student, or file a judicial action on 
behalf of a class of students for the 
failure of a particular SEA or LEA 
employee to be highly qualified; 
however, a parent may file a complaint 
about staff qualifications with the SEA. 
In addition to permitting a parent to file 
a State complaint with the SEA, an 
organization or an individual may also 
file a complaint about staff 
qualifications with the SEA, consistent 
with the State complaint procedures in 
§§ 300.151 through 300.153. We believe 
that this is appropriate given the 
wording of section 612(a)(14)(E) of the 
Act ‘‘* * * orto prevent a parent from 
filing a complaint about staff 
qualifications with the State educational 
agency” and incorporated in the 
regulations in § 300.156(e) and new 
§ 300.18(f) (proposed § 300.18(e)). By 
incorporating the wording from the 
construction clause in section 
612(a)(14)(E) of the Act in the 
regulations as previously noted, parents 
and other interested parties, may seek 
compliance through the State complaint 
process. 

Changes: We have added “or a class 
of students” to § 300.156(e) to clarify 
that a judicial action on behalf of a class: 
of students may not be filed for failure 
of a particular SEA or LEA employee to 
be highly qualified. We have substituted 
the word, “employee” for “staff person” 
to be more precise and for consistency 
with the rule of construction in new 
_ § 300.18(f) (proposed § 300.18(e)). We 
have also reformatted § 300.156(e). 

Comment: Some commenters 
recommended adding language to the 
regulations restricting a parent’s right to 
file a complaint regarding an LEA’s 
failure to take measurable steps to 


recruit, hire, train, and retain highly 
qualified personnel. 

Discussion: We believe the regulations 
do not need clarification. Section 
§ 300.151(a) is sufficiently clear that an 
organization or individual may file a 
State complaint under §§ 300.151 
through 300.153 alleging a violation of 
a requirement of Part B of the Act or of 
this part. This includes the requirement 
that an LEA take measurable steps to 
recruit, hire, train, and retain highly 


qualified personnel consistent with 


section 612(a)(14)(D) of the Act. © 

Changes: None. 

Comment: Some commenters 
requested that the regulations clarify 
that, unless the State has statutory 
control over district staffing, parents 
cannot obtain compensatory damages or 
services or a private school placement 
based on the lack of highly qualified 
personnel. 

Discussion: We do not agree that the 
exception requested by the commenter 
should be added to the regulations 
because new § 300.18(f) (proposed 
§ 300.18(e)), and § 300.156(e) are 
sufficiently clear that nothing in part 
300 shall be construed to create a right 
of action on behalf of an individual 
child for the failure of a particular SEA 
or LEA staff person to be highly 
qualified. 

Changes: None. 

Comment: One commenter 
recommended that. the qualifications of 
all personnel should be made a matter 
of public record. 

Discussion: To do as the commenter 
recommends would add burden for 
local school personnel and it is not 
required under the Act. In contrast, title 
I of the ESEA required that LEAs 
receiving title I funds provide parents, 
at their request, the qualifications of 
their children’s classroom teachers. 
There is nothing in the Act or these 
regulations, however, which would 
prevent an SEA or LEA from adopting 
such a policy should it wish to do so. 
In the absence of a congressional 
requirement in the Act, such policies 
are matters best left to State law. 

. Section 1111(h)(6) of the ESEA 
requires LEAs to inform parents about 
the professional qualifications of their 
children’s classroom teachers. The 
ESEA requires that at the beginning of 
each school year, an LEA that accepts 
title I, part A funding must notify 
parents of students in title I schools that 
they can request information regarding 
their children’s classroom teachers, 
including, at a minimum: (1) Whether 
the teacher has met the State 
requirements for licensure and 
certification for the grade levels and 
subject-matters in which the teacher 


provides instruction; (2) whether the 
teacher is teaching under emergency or 
other provisional status through which 
State qualification or licensing criteria 
have been waived; (3) the college major 
and any other graduate certification or 
degree held by the teacher, and the field 
of discipline of the certification or 
degree; and (4) whether the child is 
provided services by paraprofessionals, 
and if so, their qualifications. In 
addition, each title I school must 
provide each parent timely notice that 


_ the parent’s child has been assigned, or 


has been taught for four or more 

consecutive weeks by, a teacher who is 

not highly qualified. These 

requirements apply only to special 

education teachers who teach core 

academic subjects in Title I schools. 
Changes: None. 


Performance Goals and Indicators 
(§ 300.157) 


Comment: Several commenters 
recommended that the regulations retain 
current § 300.137(a)(2), which requires 
that States have goals for the 
performance of children with 
disabilities in the State that are 
consistent, to the maximum extent 
appropriate, with other goals and 
standards for all children established by 
the State. The commenters specifically 
objected to the removal of the word - 
“maximum” before ‘‘extent 
appropriate;” and the removal of the 
word “all” before “children” in 
§ 300.157(a)(4). 

Discussion: Section 612(a)(15)(A)(iv) 


‘of the Act specifically removed the 


words in current § 300.137(a)(2) that the 
comment references. Therefore, we 
believe that it would be contrary to the 
intent of the statutory drafters to restore 
these words to the regulatory provision. 

Changes: None. 

Comment: A few commenters 
requested that the regulations in 
§ 300.156(b) require States to involve 
parent centers in establishing the 
performance goals and indicators and 
measurable annual objectives for 
children with disabilities. 

Discussion: We encourage broad 
stakeholder involvement in the 
development of performance goals, 
indicators, and annual objectives for 
children with disabilities, including the 
involvement of parent centers. We see 
no need to single out a particular group, 
however. The regulations in § 300.165(a) 
already require specific public 
participation in the adoption of policies 
and procedures needed to demonstrate 
eligibility under Part B, including this 
requirement. 

Changes: None. 
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Participation in Assessments (Proposed 
§ 300.160) 


Comment: None. 

Discussion: Participation in 
assessments is the subject of a notice of 
proposed rulemaking published in the 
Federal Register on December 15, 2005 
(70 FR 74624) to amend the regulations 
governing programs under title I of the 
ESEA and Part B of the Act, regarding 
additional flexibility for States to 
measure the achievement of children 
with disabilities based on modified 
achievement standards. 

Changes: Therefore, we are removing 
proposed § 300.160 and designating the 
section as “Reserved.” 


Supplementation of State, Local, and 
Other Federal Funds (§ 300.162) 


Comment: One commenter disagreed 
with the removal of current § 300.155, 
which requires that States have policies 
and procedures on file with the 
Secretary to ensure that funds paid to 
the State under Part B of the Act are 
spent in accordance with the provisions 
of Part B. 

Discussion: Current § 300.155 was 
removed from these regulations 
consistent with section 612(a)(17) of the 
Act. The removal of this requirement is 
also consistent with section 612(a) of 
the Act, which requires a State to 
submit a plan that provides assurances 
to the Secretary that the State has in 
effect policies and procedures to ensure 
that the State meets the requirements of 
the Act rather than submitting the actual 
policies and procedures to the 
Department. To alleviate burden, 
Congress removed the statutory 
provisions which required that States 
have policies and procedures on file 
with the Secretary to ensure that funds 
paid to the State under Part B of the Act 
are spent in accordance with the 
provisions of Part B. OSEP continues to 
have responsibility to ensure that States 
are properly implementing the Act. 
Given the statutory change that 
Congress made to remove the prior 
requirement, we believe it would be 
inappropriate to include it in these 
regulations. 

Changes: None. 


Maintenance of State Financial Support 
(§ 300.163) 


Comment: One commenter requested 
that § 300.163(c)(1), regarding waivers 
for maintenance of State financial 
support for exceptional or 
uncontrollable circumstances, provide 
examples of what would be considered 
a precipitous and unforeseen decline in 
the State’s financial resources. 

Discussion: We decline to limit the 
Secretary’s discretion in these matters in 


the abstract. The Secretary makes the 
determinations regarding these waivers 
on a case-by-case basis and given the 
facts and circumstances at the time such 
a request is made. 

Changes: None. 


Public Participation (§ 300.165) 


Comment: Several commenters 
objected to the removal of current 
§§ 300.280 through 300.284, regarding 
public participation, and recommended 
that all provisions, including those ~ 
related to public hearings, comment 
periods, and review of public comments 
be restored. : 

Discussion: We do not believe it is 
necessary to retain in the regulations the 
requirements in current §§ 300.280 
through 300.284 because the provisions 
in § 300.165 and GEPA, in 20 U.S.C. 
1232d(b)(7), provide sufficient 
opportunities for public participation. 
We also believe retaining the 
requirements in §§ 300.280 through 
300.284 would place unnecessary 
regulatory burden on States. Section 
300.165(a) incorporates the language in 
section 612(a)(19) of the Act, regarding 
public participation in the adoption of 
policies and procedures to implement 
Part B of the Act, and requires States to 
enstre that there are public hearings, 
adequate notice of hearings, and an 
opportunity for comment available to 
the general public. Furthermore, 
paragraph (b) of this section requires 
States to comply with the public 
participation requirements of GEPA, in 
20 U.S.C. 1232d(b)(7), before submitting 
a State plan under this part. In 
accordance with the GEPA requirement, 
the State must assure that it will provide 
reasonable opportunities for 
participation by local agencies, 
representatives of the class of 
individuals affected by programs under 
this part and other interested 
institutions, organizations, and 
individuals in the planning for the 
operation of programs under this part. 
GEPA also requires that the State 
publish each proposed State plan under 
this part, in a manner that will ensure 
circulation throughout the State, at least 
60 days prior to the date on which the 
State plan is submitted to the Secretary 
or on which the State plan becomes 
effective, whichever occurs earlier, with 
an opportunity for public comments on 
such plan to be accepted for at least 30 
days. In addition, the State must comply 
with any State-specific public 
participation requirements in adopting 
policies and procedures related to Part 
B of the Act. 

Changes: None. 

Comment: One commenter requested 
that the regulations define the meaning 


of ‘‘adequate notice” as it is used in 
§ 300.165(a) to ensure that there is - 
adequate notice of public hearings prior 
to adopting any policies and procedures 
needed to comply with Part B of the 
Act. 

Discussion: We do not think it is 


appropriate or necessary to include in 


the regulations a definition of ‘adequate 
notice’ because what constitutes 
‘adequate notice” will vary depending 
on the unique circumstances in each 
State and we believe States should have 
the flexibility of determining and 
applying a workable and reasonable 
standard that meets their circumstances 
to ensure public participation at public 
hearings. We believe it would be 
reasonable for the State to assume that 
it provided adequate notice if, at its 
public hearings, there were sufficient 
representatives of the general public, 
including individuals with disabilities 
and parents of children with 
disabilities, in attendance. 

Changes: None. 

Comment: One commenter requested 
that the regulations require States to 
provide notices of public hearings in 
multiple languages and alternative 
formats. 

Discussion: It is unnecessary to 
include regulations requiring States to 
provide notice of public hearings in 
multiple languages and alternative 
formats. Public agencies are required by 
other Federal statutes to take 
appropriate actions to ensure that the 
public has access, in alternative formats 
and languages other than English, to 
public hearings. The other Federal 
statutory provisions that apply in this 
regard are section 504 of the 
Rehabilitation Act of 1973 and its 
implementing regulations in 34 CFR 
part 104 (prohibiting discrimination on 
the basis of disability by recipients of 
Federal financial assistance), title II of 
the Americans With Disabilities Act and 
its implementing regulations in 28 CFR 
part 35 (prohibiting discrimination on 
the basis of disability by public entities, 
regardless of receipt of Federal funds), 
and title VI of the Civil Rights Act of 
1964 and its implementing regulations 
in 34 CFR part 100 (prohibiting 
discrimination on the basis of race, 
color, or national origin by recipients of 
Federal financial assistance). 

Changes: None. 

Comment: One commenter requested 
that the regulations require States to 
work with the parent centers to identify 
appropriate locations and times for 
public hearings. 

Discussion: There is nothing in the 
Act or these regulations that would 
prohibit a State from working with the 
parent centers to identify appropriate 
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locations and times for public hearings, 

but we see no need to require States to 

do so. We believe that this matter 

should be left to State discretion. 
Changes: None. 


Rule of Construction (§ 300.166) 


Comment: One commenter requested 
clarification regarding the use of Federal 
funds to offset decreases in State 
formula allocations to LEAs that use - 
attendance, enrollment, or inflation as 
elements of the State funding formula 
for special education. 

Discussion: Section 300.166 was 
added to incorporate language in section 
612(a)(20) of the Act. It specifies that 
States with laws that require a specific 
level of funding to their LEAs cannot 
use Federal Part B funds for this 
purpose. 

Changes: None. 


State Advisory Panel 
State Advisory Panel (§ 300.167) 


Comment: One commenter stated that 
§§ 300.167 through 300.169 are 
unnecessary and do not add any 
requirements beyond those in section 
612(a)(21) of the Act. The commenter 
recommended removing these 
requirements and stated that they can be 
adequately implemented through 
guidance provided by the Department 
and not through regulation. : 

Discussion: The requirements of the 
State advisory panel in §§ 300.167 
through 300.169 reflect the specific 
language in section 612(a)(21) of the 
Act. We believe it is necessary to 
include these statutory requirements in 


_ the regulations to provide parents, 


public agencies, and others with 


information on the requirements 


applicable to State advisory panels. 

Changes: None. 

Comment: Several commenters 
recommended retaining the procedures 
to govern State advisory panels in 
current § 300.653 and strengthening the 
requirements of notice and opportunity 
for public comment at State advisory 
panel meetings by mandating © 
publication of meeting dates, agendas, 
and minutes on Web sites. A few 
commenters stated that eliminating the 
notice requirements and the opportunity 
to participate in meetings in current 


‘§ 300.653(d) and (e) will result in fewer 


low income, hearing-impaired, and 
foreign-language speaking parents 
attending State advisory panel meetings. 
One commenter expressed concern that 
the removal of current § 300.653 will 
result in less panel visibility, less public 
participation, and that State advisory 
panels will become “rubber-stamps”’ for 
positions taken by State officials. One 


commenter stated that the removal of 
the requirements in current § 300.653 
weakens the protection of children with 
disabilities, and, therefore, violates 
section 607(b) of the Act. 

Discussion: The requirements in 
current § 300.653 were removed to 
provide greater State flexibility in the 
operation of advisory panels. We do not 
believe the removal of current § 300.653 
will mean that the States will not ensure 
that State advisory panel meetings are 
announced in advance and open to the 
public because States generally have 
adequate sunshine laws that ensure 
public access to governmental agency 
meetings. We do not believe it is 
necessary to require that information 
regarding State advisory panel meetings 
be posted on State Web sites because 
sunshine laws generally contain 
provisions regarding meeting notices, 
agendas, and the availability of minutes 
of public meetings. However, it is 
important that individuals consult the 
laws governing their State and locality 
on the issue of open meetings and 
public access. 

Section 607(b)(2) of the Act provides 
that the Secretary may not implement, 


- or publish in final form, any regulation 


pursuant to the Act that procedurally or 
substantively lessens the protections 
provided to children with disabilities as 
embodied in regulations in effect on 
July 20, 1983. We do not believe 
removing from these regulations the 
requirements in current § 300.653 
procedurally or substantively lessens 
the protections provided to children 
with disabilities pursuant to section 
607(b)(2) of the Act because we do not 
view public notice of advisory 
committee meetings to be a protection 
provided to children with disabilities: 
Changes: None. 


Membership (§ 300.168) 


Comment: We received numerous, 
specific requests to revise § 300.168 to 
add to the list of individuals who can 
serve as members of the State advisory 
panels. Some commenters 
recommended requiring State advisory 
panels to include representatives from 
the Parent Training and Information 
Centers and Community Parent 
Resource Centers funded by the 
Department under sections 671 and 672 
of the Act because their representation 
would ensure a diverse group of people 
experienced with children with 
different disabilities on the panels. One 
commenter expressed concern that, 
without representation from these 
groups, panel members would make 
recommendations based solely on their 
individual circumstances and 
backgrounds. A few commenters 


requested including school 
psychologists and other student support 


staff on State advisory panels. One 


commenter suggested including a 
representative of a residential treatment 
facility as a member on State advisory 
panels because children in these 
facilities are a growing population and 
have specialized needs. A few 
commenters requested adding 
representatives from centers for 
independent living because these 
individuals are experienced in 
advocating for people with disabilities. — 
One commenter suggested including 
State coordinators for education of 
homeless children and youth. A few 
commenters suggested including 
disabled high school and postsecondary 
students on the list because the 
intended beneficiaries of the Act are 
often denied a voice. A few commenters 
proposed requiring each State advisory 
panel to be racially, culturally, 
linguistically, and socio-economically 
representative of the State. One 
commenter expressed concern that the 
new regulations could lead States to 
abruptly replace current panel members 
causing discontinuity and decreasing 
expertise, and recommended phasing in 
the new requirements and allowing 
panel members to complete their terms 
of office. 

Discussion: The membership of State 
advisory panels is described in section 
612(a)(21)(B) and (C) of the Act and the 
Department does not agree that there is 
a need to require additional 
representatives or to change the panel 
composition. However, nothing in the 
Act or these regulations would prevent 
the appointment of additional 
representatives, if a State elected to add 
these individuals. With respect to the 
request to include State coordinators for 
education of homeless children on the 
panels, State and local officials who 
carry out activities under the McKinney- 
Vento Homeless Assistance Act are 
already included in the list of 
individuals identified to serve on the 
State advisory panels in § 300.168(a)(5). 

Section 612(a)(21)(B) of the Act, as 
reflected in § 300.168, requires the State 
advisory panel to be representative of 
the State population and be composed 
of individuals involved in, or concerned 
with, the edugation of children with 
disabilities. Also, the Act and these 
regulations require a majority of the 
panel members to be individuals with 
disabilities or parents of children with 
disabilities (ages birth through 26). We 
also do not believe there is a need to 
phase in the new requirements, as those 
members that do not need to change 
should provide sufficient continuity of 
panel functions. 
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Changes: None. 


Duties (§ 300.169) 


Comment: A few commenters 
recommended requiring States to submit 
any rules or regulations related to 
children with disabilities to the State 
-advisory panel for consideration before 
the rules are finalized. One commenter 
requested requiring panel members to 
take positions on State proposed rules 
and regulations regarding the education 
of children with disabilities and offer 
their views to the appropriate State 
agencies. 

Discussion: Section 612(a)(21)(D) of 
the Act clearly specifies the duties of 
’ the State advisory panel and these 
duties are accurately reflected in 
§ 300.169. Paragraph (b) of this section 
clarifies that the advisory panel must 
comment publicly on any State 
proposed rules or regulations regarding 
the education of children with 
disabilities. We believe.§ 300.169(b) is 
sufficient to ensure that the advisory 
panel has the opportunity to consider 
any State rules or regulations before 
they are final and, accordingly, further 
regulatory language is unnecessary. 
Further, we believe it is inappropriate to 
require that panel members “take 
positions” on proposed rules and 
regulations because to do so would be 
overly controlling of the advisory panel 
and may impact the panel’s ability to 
effectively meet its statutory 
responsibility of providing public 
comment on State proposed rules and 
regulations. 

Changes: None. 

Comment: Many commenters 
suggested retaining current § 300.652(b), 
which requires State advisory panels to 
provide advice for educating students 
with disabilities in adult correctional 
facilities. A few of these commenters 
noted that students in adult correctional 
facilities are members of one of the most 
vulnerable populations. 

Discussion: Given the breadth of the 
State advisory panel’s statutory 
responsibilities we removed from the 
regulations all nonstatutory mandates 
on the State advisory panel, including 
the provision in current § 300.652(b), 
regarding advising on the education of 
eligible students with disabilities who 
have been convicted as adults and have 
been incarcerated in adult prisons. We 
believe placing such nonstatutory 
mandates on the State advisory panel 
may hinder the advisory panel’s ability 
to effectively provide policy guidance 
with respect to special education and 
related services for children with 
disabilities in the State. There is 
nothing, however, that would prevent a 
State from assigning other 


responsibilities to its State advisory 
panel, as long as those other duties do 
not prevent the advisory panel from 
carrying out its responsibilities under 
the Act. 

Changes: None. 


Access to Instructional Materials 
(§ 300.172) 


Comment: One commenter 
recommended including the National 
Instructional Materials Accessibility 
Standard (NIMAS) in these regulations. 

Discussion: We agree with the 
commenter. The final NIMAS was 
published in the Federal Register on 
July 19, 2006 (71 FR 41084) and will be 
included as Appendix C to Part 300— 
National Instructional Materials 
Accessibility Standard of these 
regulations. We will add language in 
§ 300.172(a) to refer to this location and 
to reference the publication date of the 
NIMAS in the Federal Register. 

Changes: The final NIMAS has been 
added as appendix C to part 300. We 
have added language in § 300.172(a) to 
refer to the location of the NIMAS in 
these regulations and the publication 
date of the NIMAS in the Federal 
Register. 

Comment: Several commenters 
expressed concern that the language 
requiring States to adopt the NIMAS “‘in 
a timely manner” is ambiguous and 
could lead to delays in providing 
instructional materials to children with 
disabilities, inconsistencies across 
States, and increased litigation. Several 
commenters requested that the 
regulations specify a timeline for States 
to adopt the NIMAS. Some commenters 
recommended requiring all States to 
adopt the NIMAS by December 3, 2006. 
However, one commenter stated that 
States should not be given a deadline to 
adopt the NIMAS. 

A number of commenters requested 
that the regulations define the meaning 
of ‘‘adopt” in § 300.172(a) and specify 
what States must do to adopt the 
NIMAS. Several commenters 
recommended defining ‘‘adopt” to mean 
that the State, through regulatory or 
legislative procedures, designates 
NIMAS as the only required source 
format for publishers to convert print 
instructional materials into specialized 
formats for children with disabilities. 
One commenter urged the Department 
to define ‘‘adopt” to mean that a State 
must accept a NIMAS file as satisfying 
the publisher’s legal obligation to 
provide accessible instructional 
materials. Other commenters ~ 
recommended that the regulations 
clearly state that adoption of the NIMAS 
means that SEAs and LEAs must accept 

and use electronic copies of 


instructional materials in the NIMAS 
format that are provided by the 
publishers. 


Discussion: Section 300.172(a), 
consistent with section 612(a)(23)(A) of 
the Act, requires States to adopt the 
NIMAS in a timely manner after the 
publication of the NIMAS in the Federal 
Register for the purpose of providing 
instructional materials to blind or other 
persons with print disabilities. As noted - 
in the discussion to the previous 
comment, the NIMAS is included as 
Appendix C to Part 300—National 
Instructional Materials Accessibility 
Standard and was published in the 
Federal Register on July 19, 2006 (71 FR 
41084). The Department believes that 
States should make every effort to adopt 
the NIMAS in a timely manner 
following the publication of the NIMAS 
in the Federal Register, recognizing that 
the timelines and requirements for 
adopting new rules, policies, or 
procedures vary from State to State. 
States choosing to coordinate with the 
NIMAC must, consistent with section 
612(a)(23)(C) of the Act and § 300.172(c) 
of these regulations, not later than 
December 3, 2006, as part of any print 
instructional materials adoption 
process, procurement contract, or other 
practice or instrument used for purchase 
of print instructional materials, enter 
into a written contract with the 
publisher of the print instructional 
materials to: (1) Require the publisher to 
prepare and, on or before delivery of the 
print instructional materials, provide 
the NIMAC with electronic files 
containing the content of the print 
instructional materials using the 
NIMAS; or (2) purchase instructional 
materials from the publisher that are 
produced in, or may be rendered in, 
specialized formats. Clearly, we would 
expect that these States would have 
adopted the NIMAS by December 3, 
2006. We decline to require a specific 
adoption date for all States, however, 
given the lack of specificity in the Act. 
We also decline to include a definition 
of ‘‘adopt” in these regulations because 
requirements for adopting new rules 
and policies may vary from State to 
State. The Department’s view is that it 
is inherent in the adoption requirement 
that, at a minimum, upon “‘adoption” of 


the NIMAS, a State must accept and use ~ 


electronic copies of instructional 
materials in the NIMAS format for the 
purpose of providing instructional 
materials to blind or other persons with 
print disabilities. Under § 300.172(a), 
adopting the NIMAS is a State 
responsibility and does not impose any 
legal obligations on publishers of 
instructional materials. 
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Changes: We have made technical 
changes in § 300.172(c). For clarity, we 
have replaced the phrase “not later 
than” with “as of.” We have removed 
the plirase ‘‘two years after the date of 
enactment of the Individuals with 
Disabilities Education Improvement Act 
of 2004” because it is unnecessary. 

Comment: One commenter 
recommended requiring States to 
comply with the requirements for public 
hearings and public comment in section 
612(a)(19) of the Act before adopting 
policies and procedures to implement 
the requirements in § 300.172 related to 
access to instructional materials. The 
commenter stated that all interested 
members of the public, including 
parents of children with disabilities, are 
entitled to participate in designing the 
plan for implementing these policies 
and procedures. 

Discussion: Section 300.165(a), 
consistent with section 612(a)(19) of the 
Act, requires States to hold public 
hearings and receive public comment 
before implementing any policies and 
procedures needed to comply with Part 
B of the Act. These public hearing and 
public comment requirements apply to 
the policies and procedures needed to 
implement the requirements in 
§ 300.172. 

Changes: None. 

Comment: One commenter requested 
clarification on whether the NIMAS is 
limited to print materials on the 
medium of paper or also includes the 
iconic representation of letters and ° 
words. 

Discussion: The NIMAS is the 
standard established by the Secretary to 
be used in the preparation of electronic 
files of print instructional materials so 
they can be more easily converted to 
accessible formats, such as Braille. In 
addition to print materials, the NIMAS 
provides standards for textbooks and 
related core materials where icons 
replace text. Materials with icons will 
be available if they are in printed 
textbooks and related printed core 
materials that are written and published 
primarily for use in elementary school 
and secondary school instruction and 


. are required by an SEA or LEA for use 


by children in the classroom, consistent 
with section 674(e)(3)(C) of the Act. 

Changes: None. 

Comment: A few commenters 
recommended clarifying that providing 
materials in accessible formats includes 
changes in the depth, breadth, and 
complexity of materials. Some 
commenters stated that § 300.172 
should include language regarding 
universal design of instructional 
materials. 


Discussion: Section 300.172 is 
consistent with section 612(a)(23) of the 
Act and focuses specifically on 
providing access to print instructional 
materials using the NIMAS. The NIMAS 
is designed to improve the quality and 
consistency of print instructional 
materials converted into accessible 
formats for persons who are blind and 
persons with print disabilities, not to 
alter the content (e.g., the depth, 
breadth, or complexity) of the print 


‘instructional materials. While the 


NIMAS is designed to make print 
instructional materials more readily and 
easily accessible to persons who are 
blind and persons with print 
disabilities, it is not intended to provide 
materials that are universally designed. 
Therefore, while the Department 
acknowledges the importance of 
universal design, it would be 
inappropriate to reference universal 
design in this section. © 

The NIMAS Development Center has 
been charged with examining the need _ 
for future changes in the NIMAS. This 
Center, funded by the Department, is 
looking at a variety of issues, including 
the extent to which universal design 
features should be incorporated into 
future iterations of the NIMAS. 
Information about the NIMAS 
Development Center can be found at: 
http://nimas.cast.org/. 

Changes: None. 

Comment: One commenter 
recommended that books on tape be 
made available in the same manner as 
print materials. 

Discussion: The conversion of text to 
speech for digital talking books is one of 
the accessible formats that can be 
generated from a NIMAS file. The 
NIMAS makes it possible for such 
talking books to be generated more 
efficiently so that children who need 
them will receive them more quickly 
than in the past. Such audio formats 
will be made available for printed 
textbooks and related printed core 
materials that are written and published 
primarily for use in elementary school 
and secondary school instruction and 
are required by an SEA or LEA for use 
by children in the classroom, consistent 
with section 674(e)(3)(C) of the Act. The 
NIMAS does not pertain to books on 
tape that are produced in sound studios. 

Changes: None. 

Comment: Many commenters 
requested that the regulations specify 
that providing instructional materials to 
children with disabilities in a timely 
manner means providing these materials 
at the same time they are provided to 
children without disabilities. One 
commenter recommended defining “in a 
timely manner” as the start of the school 


-in a timely manner applies even to 


year or, for antic who transfer 
schools after the start of the school year, 
within 30 days of the start of the school 
year, regardless of whether a State 
chooses to coordinate with the NIMAC. 
Discussion: The Department agrees 
that States should make every effort to 
provide children with disabilities 
accessible instructional materials at the 
same time as other children receive 
their instructional materials. The 
Department’s position is consistent with 
S. Rpt. No. 108-185, p. 19, which states, 
“The committee feels strongly that 
instructional materials should be 
provided to blind and print disabled 
students at the same time their fellow 


_ Students without print disabilities are 


receiving the same materials.” This 
position also is consistent with H. Rpt. 
No. 108-77, pp. 97-98. 

However, fom Department recognizes 
that this may not be possible in all 
circumstances, for example, when a 
child with a disability transfers to a new 
school in the middle of a school year. 
Additionally, there could be 
circumstances beyond the control of the 
public agency that could prevent 
children with disabilities who need 
instructional materials in accessible 
formats from receiving them at the same 
time as instructional materials are 
provided to other children, such as if 
the public agency’s contractor is unable 
to produce the instructional materials in 
an accessible format because of some 
unforeseen circumstance. In situations 
such as these, it is understandable that 
the accessible format materials may not 
be immediately available. Therefore, we 
will add a provision to the regulations 
to specify that in order to meet their 
obligation to provide accessible format 
instructional materials in a timely way, 
public agencies must take all reasonable 
steps to make those instructional 
materials available at the same time as 
instructional materials are provided to 
other children. Reasonable steps, for 
example, would include requiring 
publishers or other contractors to 
provide instructional materials in 
accessible formats by the beginning of 
the school year for children whom the 
public agency has reason to believe will 
be attending its schools. Reasonable 
steps also might include having a means 
of acquiring instructional materials in 
accessible formats as quickly as possible 
for children who might transfer into the 
public agency in the middle of the year. 
Reasonable steps would not include 
withholding instructional materials 
from other children until instructional 
materials in accessible formats are 
available. To clarify that the obligation 
to make instructional materials available 


| 
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States that coordinate with the NIMAC, 
we are adding a new provision to that 
effect. We also are clarifying that the 
definitions in § 300.172(e) apply to each 
State and LEA, whether or not the State 
or LEA chooses to coordinate with the 
NIMAC. 

Changes: We have amended 
paragraph (b) in § 300.172 by adding a 
new paragraph (b)(4) requiring the SEA 
to ensure that all public agencies take 
all reasonable steps to provide 
instructional materials in accessible 
formats to children with disabilities 
who need those instructional materials 
at the same time as other children 
receive instructional materials. We have 
reorganized paragraph (c) and added a 
new paragraph (c)(2) requiring States 
that coordinate with the NIMAC to 
provide accessible materials in a timely 
manner. We have also amended 
paragraph (e) by adding a new 
paragraph (e)(2) to clarify that the 
definitions in § 300.172(e)(1) apply to 
each SEA and LEA whether or not the 
SEA or LEA chooses to coordinate with 
the NIMAC. We have made technical 
changes to § 300.172(e) and renumbered 
§ 300.172(e) to be consistent with this 
change. 

Comment: Many commenters 
expressed concern that the regulations 
fail to ensure timely access to 
instructional materials for children. with 
other types of disabilities besides print 
disabilities. One commenter 
recommended clarifying that children 
do not have to be blind or have print 
disabilities to fit into the description of 
children who need accessible materials. 
However, another commenter stated that 
§ 300.172(b)(3), which require SEAs to 
be responsible for providing accessible 
materials for children for whom 
assistance is not available from the 
NIMAC, should be removed because the 
_ Act does not include these 

requirements. 

_ A few commenters requested adding a 
regulation to clarify that the 
requirements in § 300.172 do not apply 
if an SEA is not responsible for 
purchasing textbooks. The commenters 
stated that if an SEA cannot purchase 
textbooks, it has no legal relationship | 
with textbook publishers and cannot 
comply with the requirements in 

§ 300.172. 

Discussion: Timely access to 
appropriate and accessible instructional 
materials is an inherent component of a 
public agency’s obligation under the Act 
to ensure that FAPE is available for 
children with disabilities and that 
children with disabilities participate in 
the general curriculum as specified in 
their IEPs. Section 300.172(b)(3) 
provides that nothing relieves an SEA of 


its responsibility to ensure that children 
with disabilities who need instructional 
materials in accessible formats, but who 
do not fall within the category of 
children who are eligible to receive 
materials produced from NIMAS files 
obtained through the NIMAC, receive 
those instructional materials in a timely 
manner. Therefore, we do not believe 
that any further clarification is 
necessary. Even SEAs that are not 
directly responsible for purchasing 
textbooks have this responsibility. In 
short, we believe these regulations are 
necessary to fully implement the Act. 

Changes: None. 

Comment: One commenter stated that 
all children with disabilities should ~ 
receive assistance from the NIMAC. 

Discussion: We disagree with the 
commenter. Section 674(e) of the Act 
limits the authority of the NIMAC to 
provide assistance to SEAs and LEAs in 
acquiring instructional materials for 
children who are blind, have visual 
disabilities, or are unable to read or use 
standard print materials because of 
physical limitations, and children who 
have reading disabilities that result from 
organic dysfunction, as provided for in 
36 CFR 701.6. Clearly, SEAs and LEAs 
that choose to use the services of the 
NIMAC will be able to assist blind 
persons or other persons with print 
disabilities who need accessible 
instructional materials through this 
mechanism. However, SEAs and LEAs 
still have an obligation to provide 
accessible instructional materials in a 
timely manner to other children with 
disabilities who also may need 
accessible materials even though their 
SEA or LEA may not receive assistance 
from the NIMAC, as provided in 
§§ 300.172(b)(3) and 300.210(b). 

Changes: None. 


Rights and Responsibilities of SEAs 
(§ 300.172(b)) 


Comment: Many commenters 
expressed concern about allowing States 
to choose not to coordinate with the 
NIMAC. A few commenters stated that 
coordination with the NIMAC should be 
mandatory for all States. One 
commenter recommended that the 
Department strongly encourage States to 
coordinate with the NIMAC, because it 
may be difficult for States to provide the 
assurances required in § 300.172(b)(2) if 
they choose not to coordinate with the 
NIMAC. A few commenters 
recommended that States that cannot 
demonstrate a past history of providing 
instructional materials to children with 
disabilities in a timely manner should 
be required to coordinate with the 
NIMAC. 


Discussion: It would be inconsistent 
with section 612(a)(23)(B) of the Act to 
make coordination with the NIMAC 
mandatory for all States or to require 
certain States to coordinate with the 
NIMAC (e.g., States that do not have a 
history of providing instructional 
materials to children with disabilities in 
a timely manner), as suggested by the 
commenters. Section 612(a)(23)(B) of 
the Act provides that nothing in the Act 
shall be construed to require any SEA to 
coordinate with the NIMAC. 

Changes: None. 

Comment: Several commenters 
requested that the regulations clearly 
define the process for a State to choose 
not to coordinate with the NIMAC. A 
few commenters requested additional 
details on what assurances States must 
provide if they choose not to coordinate 
with the NIMAC. Other commenters 
requested that State assurances provide 
the public with information to evaluate 
the capacity of the State to provide 
materials to children who are blind or 
have print disabilities. Some 
commenters stated that the assurances 
provided by States that choose not to 
coordinate with the NIMAC should be 
done annually and in writing. ° 

Several commenters requested that 
the regulations provide a means for the 
public to obtain information about 
which States choose not to coordinate 
with the NIMAC. A few commenters 
requested that the Department publish 
the assurances made by SEAs that 
choose not to coordinate with the 
NIMAC. Some commenters stated that 
SEAs that choose to coordinate with the 
NIMAC should be required to provide 
information to the Department on the 
LEAs in the State that elect not to 
coordinate with the NIMAC. 

Discussion: Section 300.172(b)(2), 
consistent with section 612(a)(23)(B) of 
the Act, requires SEAs that choose not 
to coordinate with the NIMAC to 
provide an assurance to the Secretary 
that the agency will provide 
instructional materials to blind persons 
and other persons with print disabilities 
in a timely manner. As part of a State’s 
application for Part B funds, § 300.100 
and section 612(a) of the Act require 
States to provide assurances to the 
Secretary that the State has in effect 
policies and procedures to ensure that 
the State meets the conditions of 
eligibility. (The Part B Annual State 
Application for 2006, OMB No. 1820- 
0030, can be found at: http:// 
www.ed.gov/fund/grant/apply/osep/ 
2006apps.html.) 

Therefore, the Department will 
compile a list of the States that choose 
to coordinate with the NIMAC and those 
that do not, and will make this list 
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available on OSEP’s monitoring Web 
site at: http://www.ed.gov/policy/ 
speced/guid/idea/monitor/index.htm'. 

Section 612(a)(23)(B) of the Act does 
not mandate that States coordinate with 
the NIMAC or place conditions on 
which States can choose to coordinate 
with the NIMAC. Therefore, it is 
unnecessary to require a State’s 
assurance to include information on its 
capacity to provide instructional 
materials to children who are blind or 
have print disabilities, as commenters 
recommended. 

We do not believe it is appropriate to 
regulate to require States to provide 
information to the Department on the 
LEAs in the State that elect not to 
coordinate with the NIMAC. Under 
§ 300.149 and section 612(a)(11) of the 
Act, States are responsible for ensuring 
that LEAs in the State meet the 
requirements of the Act, including 
providing instructional materials to 
blind persons or other persons with 
print disabilities in a timely manner. As 
stated in § 300.210 and section 
613(a)(6)(B) of the Act, ifan LEA 
chooses not to coordinate with the 
NIMACG, the LEA must provide an 
assurance to the SEA that the LEA will 
provide instructional materials to blind 
persons or other persons with print 
disabilities in a timely manner. 

Changes: None. 

Comment: Some commenters 
proposed that the regulations require 
States that choose not to coordinate 
with the NIMAC to annually report to 
the public on when children with 
disabilities receive their materials, how 
print materials are provided in a timely 
manner, and the steps the State has 
taken to ensure that materials will be 
provided at the same time as materials 
are provided to children without 
disabilities. One commenter stated that, 
if a State chooses not to coordinate with 

the NIMAC, the State should be 
required to submit data to the 
Department on the number of children 
with print disabilities served by the 
State and when those children received 
the accessible version of print 
instructional materials compared with 
when other children received their 
materials. Other commenters 
recommended that States choosing not 
to coordinate with the NIMAC should 
be required to develop and publish their 
policies and procedures that govern 
how they maintain and distribute 
NIMAS files. 

Discussion: It would be unfair to 
impose additional data collection and 
reporting requirements, such as those 
requested by the commenters, only on 
those States that choose not to 
coordinate with the NIMAC. All States, 


regardless of whether they choose to 
coordinate with the NIMAC, must 
ensure that children with disabilities 
who need instructional materials in 
accessible formats receive instructional 
materials in a timely manner, consistent 
with § 300.172(b)(3). 

Furthermore, even States that choose 
to coordinate with the NIMAC will need 
to take steps to ensure that the 
instructional materials for children 
eligible to receive-print instructional 
materials derived from NIMAS files are 
received in a timely manner. As 
provided in section 674(e)(3)(A) of the 
Act, the NIMAC is a distribution center 
for NIMAS files obtained from 
publishers, SEAs, and LEAs. Section 
612(a)(23) of the Act requires SEAs that 
choose to coordinate with the NIMAC to 
enter into written contracts with 
publishers to require the publishers to 
provide electronic files using the 
NIMAS to the NIMAC on, or before, 
delivery of the print instructional 
materials to the SEA. : 

The NIMAC is not responsible for 
converting NIMAS files to the accessible 
formats needed by the children eligible 
to receive print instructional materials 
derived from NIMAS files. All States 
will need to arrange to have the NIMAS 
files converted to student-ready versions 
of instructional materials in the 
accessible formats needed by these 
children. 

Changes: None. 

Comment: One commenter requested 
that the Department provide 
information and training to States and 
LEAs on the NIMAC so that they can 
make an informed choice regarding 
whether to coordinate with the NIMAC. 
Another commenter recommended that 
the Department provide written 
guidance for States and LEAs regarding 
the NIMAS and the NIMAC. 

Discussion: The Department 
recognizes the need to provide 
information to SEAs and LEAs regarding 
the NIMAS and the NIMAC and will 
provide technical assistance through the 
NIMAS Technical Assistance Center 
after the Department has approved the 
NIMAC procedures. 

Changes: None. 


Preparation and Delivery of Files 
(§ 300.172(c)) 


Comment: One commenter 
recommended that the regulations 
require instructional materials provided 
to children with disabilities to be 
complete and accurate. Another ~ 
commenter. requested requiring 
publishers to provide copies of the 
original books to the NIMAC along with 
the electronic files, because a copy of | 
the original book is necessary for 


- alignment of page numbers and 


descriptions of pictures. 

Discussion: We understand and 
appreciate the importance of having a 
copy of the original material to ensure 
accuracy of the files. However, the 
NIMAC is not responsible for ensuring 
the accuracy of materials, aligning page 
numbers, or describing pictures. Rather, 
the NIMAC is a distribution center for 
NIMAS files obtained from publishers, 
SEAs, and LEAs. Consistent with 
section 674(e)(3)(A) of the Act, the 
duties of the NIMAC are to receive and 
maintain a catalog of print instructional 
materials prepared in the NIMAS format 
and made available to the NIMAC by the 
textbook publishing industry, SEAs, and 
LEAs. Accessible, student-ready 
versions of instructional materials are 
created from NIMAS source files by 
national third-party conversion 
organizations; regional or State 
conversion sources; desktop 
applications created by software 
developers; or curriculum publishers 
that produce accessible alternate format 
versions for direct sale to SEAs and 
LEAs. The Act does not authorize the 
Department to impose obligations on 
such entities to provide accurate 
materials. States and LEAs that contract 
with such entities, however, may wish 
to require the accuracy of such 
materials, including the alignment of 
page numbers and descriptions of 
pictures, as part of their agreements. 

Changes: None. 

Comment: One commenter suggested 
that the regulations permit an SEA to 
receive assistance from the NIMAC, 
even if the SEA is not formally 
coordinating with the NIMAC. 

Discussion: The Act does not require 
the NIMAC to provide assistance to 
SEAs if the SEA has chosen not to 
coordinate with the NIMAC. However, 
there is nothing in the Act that would 
prevent the NIMAC from doing so. As 
stated in section 674(e)(2)(B) of the Act, 
the NIMAC must provide access to print 
instructional materials, including 
textbooks, in accessible media, free of 
charge, to blind or other persons with 
print disabilities in elementary and 
secondary schools, in accordance with 
such terms and procedures as the 
NIMAC may prescribe. Providing this 
access could include assisting an SEA, 
even if the SEA has chosen not to 
coordinate with the NIMAC. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
include an accountability mechanism so 
that parents and schools know whether 
the State or LEA is responsible for the 
timely delivery of instructional 
materials. 
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Discussion: Whether instructional 
materials are purchased by the State or 
LEA is a State matter. The Act does not 
authorize the Department to impose 
obligations on States or LEAs with 
respect to the process for timely 
delivery of instructional materials. 

Changes: None. 

Comment: One commenter 
emphasized the need to track the 
progress and monitor the advancement 
of accessible materials on a national and 
regional level. Another commenter 
stated that there is a need to establish 
SEA and LEA baseline data regarding 
the timeliness, quality, and quantity of 
alternate formats in schools. One 
commenter stated that States should be 
required to publicize information 
regarding whether the State is meeting 
its responsibilities to provide accessible 
materials to persons who are blind or 
other persons with print disabilities in 
a timely manner. 

Discussion: We believe that it would 
be overly burdensome to require States 
to collect and report data on the 
timeliness, quality, and quantity of 
alternate formats provided to children 
with disabilities in order to track the 
availability of accessible materials for 
children with disabilities on a regional 
or national level. Under the State 
complaint procedures, States are 
responsible for resolving complaints 
alleging violations of requirements 
under the Act, including this one. 

Changes: None. 

Comment: One commenter requested 
information on the scope of the 
NIMAC’s responsibilities. 

Discussion: The duties of the NIMAC 
are specified in section 674(e)(2) of the 
Act and include: (a) receiving and 
maintaining a catalog of print 
instructional materials prepared in the 
NIMAS format; (b) providing access to 
print instructional materials in 
accessible media, free of charge to blind 
or other persons with print disabilities 
in elementary schools and secondary 
schools; and (c) developing, adopting, 
and publishing procedures to protect 
against copyright infringement, with 
respect to print instructional materials 
provided under sections 612(a)(23) and 
613(a)(6) of the Act. 

Section 674(c) of the Act provides that 
NIMAC’s duties apply to print 
instructional materials published after 
July 19, 2006, the date on which the 
final rule establishing the NIMAS is 
published in the Federal Register (71 
FR 41084). The Department interprets 
“publish” to have the plain meaning of 
the word, which is to issue for sale or 
distribution to the public. The NIMAC’s 
duties, therefore, apply to print 
instructional materials made available 


to the public for sale after the NIMAS | 
is published in the Federal Register. 
However, this does not relieve SEAs and 
LEAs of their responsibility to provide 
accessible instructional materials in a 
timely manner, regardless of when the 
instructional materials were 
“published.” 

Changes: None. 

Comment: A few commenters 
expressed concern that the regulations 
do not specify the structure and 
operation of the NIMAC. One 
commenter requested that the 
Department provide more information 
about the operation of the NIMAC. 
Another commenter recommended that 
the NIMAC’s management board 
include representatives of authorized 
entities. One commenter requested 
information on the legal protections that 
the Department will provide to the 
NIMAC. Another commenter requested 
specific information on the process and 
timing of the funding of the NIMAC. 
One commenter recommended a 
timeline with a series of activities (e.g., 
establishment of a cooperative 
agreement, cost projections) to ensure 
that the NIMAC is operational. Another 
commenter recommended that the 
Department develop a process to ensure 
that the files included in the NIMAC are 
NIMAS compliant, complete, and of the 
highest quality. One commenter 
expressed concern about how NIMAS 
files will be bundled and delivered to 
the NIMAC. | 

Discussion: We do not believe that 
regulations on the structure, operation, 
or budget of the NIMAC are necessary. 
Section 674(e) of the Act establishes the 
NIMAC through the American Printing 
House for the Blind (APH) and allows 
the NIMAC to prescribe terms and 
procedures to perform its duties under 
the Act. The Department’s Office of 
Special Education Programs (OSEP) will 
oversee the administration of the 
NIMAC through a cooperative 


agreement with the APH and will work ~ 


with the NIMAC to establish its . 
structure, operating procedures, and 
budget. The NIMAC procedures will be 
available on the NIMAC Web site at: 
http://www.nimac.us. 

Changes: None. 


formats. As stated in section 674(e)(2) of 
the Act, the NIMAC receives and 
maintains a catalog of print 
instructional materials prepared in the 
NIMAS, and made available to the 
NIMAC by the textbook publishing 
industry, SEAs, and LEAs. 

Changes: None. 

Comment: One commenter expressed 
concern about clear guidance regarding 
electronic rights. Another commenter 
recommended that the regulations 
require the NIMAC to develop a user 
agreement that any entity seeking access 
to a NIMAS file must sign. The 
commenters stated that the agreement 
should detail the entities that are 
eligible under Federal copyright law 
and the Act to access the NIMAS files, 
the alternate formats that may be 
produced, and any other restrictions on 
the dissemination and use of NIMAS 
files. 

One commenter stated that the 
regulations should require that the 
authorized entities have full, complete, 
and immediate access to deposited files 
and clarify that the authorized entities 
are responsible for reproducing the 
instructional materials in an accessible 
format and therefore, the files housed by 
the NIMAC should be free of charge. 
Another commenter stated that the 
Department should ensure that NIMAS 
books are available to all authorized 
entities and the appropriate State 
organizations within five days after the 
books are deposited in the NIMAC. 

Discussion: We do not believe it is 
appropriate or necessary to regulate on 
the authorized entities eligible to have 
access to the NIMAS files. Under 
section 674(e)(2)(C) of the Act, the 
NIMAC is required to develop, adopt, 
and publish procedures to protect 
against copyright infringement, with 
respect to the print instructional 
materials produced using the NIMAS 
and provided by SEAs and LEAs to 
blind persons or other persons with 
print disabilities. Such procedures will 
address, for example, information 


regarding the authorized entities that are 


eligible to have access to NIMAS files, 
responsibilities of such authorized 
entities, and how and when access will 
be provided. The NIMAC procedures 


Comment: One commenter stated that “will be available on the NIMAC Web 


the duties of the NIMAC to receive and 
maintain electronic files of instructional 
materials provided by publishers should 
not be misconstrued as imposing a duty 
on the NIMAC itself to use the NIMAS 
files to reproduce the instructional 
materials in accessible formats for 
children with print disabilities. ‘ 
Discussion: The Act clarifies that the 
NIMAC is not responsible for producing 
instructional materials in accessible 


site at: http://www.nimac.us. 

Changes: None. 

Comment: One commenter suggested 
several changes in the process to make 
Braille copies of instructional materials 
including constructing directions for 
choosing answers in universal terms, 
such as ‘write the correct response,” 
rather than ‘‘circle”’ or ‘“‘underline;” 
describing, in writing, visuals that 
cannot be easily interpreted; using hard 
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paper for Braille and raised drawings, 
rather than thermoform; using hard- 
bound bindings for text, rather than 
plastic spiral binders; using audio 


- formats as supplemental materials; and 


using simple graphics with easy access 
to map keys on the same page. 

Discussion: Procedures for Braille 
transcribers and for conversion entities 
are the responsibility of SEAs and LEAs 
and, as such, are beyond the scope of 
these regulations. 

Changes: None. 

Comment: One commenter 
recommended that software companies 
routinely create desktop publishing 
programs that contain text to speech 
capabilities. 

Discussion: It is beyond the 
Department’s authority to impose 
requirements on software companies. 

Changes: None. 

Comment: One commenter 
recommended that a NIMAS style guide 
be developed that is textbook specific. 

Discussion: The NIMAS Technical 
Assistance Center will develop a best 


practices Web page with exemplars and . 


a style guide. This technical assistance 
resource will be available at: http:// 
nimas.cast.org. 

Changes: None. 


Assistive Technology (§ 300.172(d)) 


Comment: A few commenters 
requested that the regulations clarify 
that the “assistive technology 
programs,” referred to in § 300.172(d), 
are the programs established in each 
State pursuant to the Assistive 
Technology Act of 1998, as amended. 

Discussion: Section 300.172(d) and 
section 612(a)(23)(D) of the Act provide 
that in carrying out the requirements in 
§ 300.172, the SEA, to the maximum 
extent possible, must work 
collaboratively with the State agency 
responsible for assistive technology 
programs. Section 612(a)(23)(D) of the 
Act does not refer to any particular 
assistive technology program. Therefore, 
we interpret broadly the phrase ‘“‘State 
agency responsible for assistive 
technology programs” to mean the 
agency determined by the State to be 
responsible for assistive technology 
programs, which may include programs 
established under section 4 of the 
Assistive Technology Act of 1998, as 
amended. 

Changes: None. 


Definitions (§ 300.172(e)) 


Comment: Several commenters 
requested that § 300.172(e) include the 
full definition of terms, rather than the 
citations to the definitions in the laws. 
A number of commenters requested that 


the regulations include a definition of 
“persons with print disabilities.” 
Discussion: We have published the 
NIMAS as Appendix C to Part 300— 
National Instructional Materials 
Accessibility Standard of these 


- regulations, which will include the 


definition of NIMAS from section 
674(e)(3)(B) of the Act. 

The definition of the NIMAC in new » 
§ 300.172(e)(1)(ii) (proposed 
§ 300.172(e)(2)) and section 
612(a)(23)(E)(i) of the Act refers to the 
center established pursuant to section 
674(e) of the Act. Paragraph (e)(1) in 
section 674 of the Act establishes the 
center at the APH and paragraph (e)(2) 


- outlines the duties of the NIMAC. We 


do not believe it is necessary to include 
this information in the regulations in 
order to implement the requirements of 


the Act, but will include it here for the 


convenience of the readers. 

National Instructional Materials 
Access Center or NIMAC means the 
center established pursuant to section 


. 674(e) of the Act. Section 674(e) of the 


Act provides, in part, that— 

(1) In general. The Secretary shall 
ocabiiah and support, through the 
American Printing House for the Blind, 
a center to be known as the “National 
Instructional Materials Access Center” 
not later than one year after the date of 
enactment of the Individuals with 
Disabilities Education Improvement Act 
of 2004. 

(2) Duties. The duties of the NIMAC 
are the following: 
(A) To receive and maintain a catalog 


of print instructional materials prepared 


in the NIMAS, as established by the 
Secretary, made available to such center 
by the textbook publishing industry, . 
State educational agencies, and local 
educational agencies. 

(B) To provide access to print 
instructional materials, including 
textbooks, in accessible media, free of 
charge, to blind or other persons with 
print disabilities in elementary schools 
and secondary schools, in accordance 
with such terms and procedures as the 
NIMAC may prescribe. 

(C) To develop, adopt and publish 
procedures to protect against copyright 
infringement, with respect to the print 
instructional materials provided under 
sections 612(a)(23) and 613(a)(6). 

The definitions of blind persons or 
other persons with print disabilities and 
specialized format both refer to statutes 
other than the Act. For the reasons set 
forth earlier in this notice, we are 
referencing the definitions of terms in 
§ 300.172(e), rather than adding them to 
these regulations. However, we will 
include them here for the convenience 
of the readers. 


The Library of Congress regulations 
(36 CFR 701.6(b)(1)) related to the Act 
to Provide Books for the Adult Blind. 
(approved March 3, 1931, 2 U.S.C. 135a) 
provide that blind persons or other 
persons with print disabilities include: 

(i) Blind persons whose visual acuity, 
as, determined by competent authority, 
is 20/200 or less in the better eye with 


correcting glasses, or whose widest 


diameter if visual field subtends an 
angular distance no nclparis than 20 
degrees. 

(ii) Persons whose visual disability, 
with correction and regardless of optical 
measurement, is certified by competent 
authority as preventing the reading of 
standard printed material. 

(iii) Persons certified by competent 
authority as unable to read or unable to 
use standard printed material as a result 
of physical limitations. 

(iv) Persons certified by competent 
authority as having a reading disability 
resulting from organic dysfunction and 
of sufficient severity to prevent their 
reading printed material-in a normal 
manner. 

Competent authority is defined in 36 
CFR 701.6(b)(2) as follows: 

(i) In cases of blindness, visual 
disability, or physical limitations 
“competent authority” is defined to 
include doctors of medicine, doctors of 
osteopathy, ophthalmologists, 
optometrists, registered nurses, 
therapists, professional staff of 
hospitals, institutions, and public or 
welfare agencies (e.g., social workers, 
case workers, counselors, rehabilitation 
teachers, and superintendents). 

(ii) In the case of a reading disability 
from organic dysfunction, competent 
authority is defined as doctors of 
medicine who may consult with 
colleagues in associated disciplines. 

Specialized formats has the meaning 
given the term in section 121(d)(4) of 
title 17, United States Code: 

(A) Braille, audio, or digital text 
which is exclusively for use by blind or 
other persons with disabilities. 

(B) With respect to print instructional 
materials, includes large print formats 
when such materials are distributed 
exclusively for use by blind or other 
persons with disabilities. 

Changes: As noted earlier, we have 
amended paragraph (e) of § 300.172 by 
adding a new paragraph (e)(2) to clarify 
that the definitions in § 300.172(e)(1) 
apply to each SEA and LEA whether or 
not the SEA or LEA chooses to 
coordinate with the NIMAC. We have 
made technical changes to § 300.172(e) 
and renumbered § 300.172(e) to be 
consistent with this change. 
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Prohibition on Mandatory Medication 
(§ 300.174) 


Comment: A few commenters 
expressed concern that the regulations 
do not provide sufficient guidance on 
~ what school personnel can 
communicate to parents regarding 
medication. The commenters stated that 
in the absence of additional guidance, 
the regulations have the unintended 
effect of preventing school personnel 
from speaking openly with parents 
regarding classroom behavior, options 
for addressing behavior problems, and 
the impact of a child’s medication on 
classroom behavior. Further, the 
commenters requested that the 
regulations do more to encourage school 
personnel to recommend evaluations for 
children with behavior problems and 
communicate openly with parents about 
the effectiveness of treatment, and 
protect school personnel. Other 
commenters recommended requiring 
school personnel to inform parents if 
they suspect that a child’s behavior may 
be related to a disability. 

Discussion: We believe that § 300.174 
provides sufficient guidance on what 
school personnel can and cannot 
communicate to parents regarding a 
child’s medication. Paragraph (a) 
clarifies that school personnel cannot 
require parents to obtain a prescription 
for medication for a child as a condition 
of attending school, receiving an 
evaluation to determine if a child is 
eligible for special education services, 
or receiving special education and 
related services under the Act. 
Paragraph (b) clearly permits classroom 
personnel to speak with parents or 
guardians regarding a child’s academic 
and functional performance, behavior in 
the classroom or school, or the need for 
an evaluation to determine the need for 
special education or related services. 

We do not believe that further 
regulations are needed to encourage 
school personnel to recommend 
evaluations for children with behavior 
problems or to require school personnel 
to inform parents if they suspect a 
child’s behavior may be related to a 
disability. The child find requirements 
in § 300.111 clarify that States must 
have in effect policies and procedures to 
ensure that all children with disabilities 
residing in a State and who are in need 
of special education and related 
services, are identified, located, and 
evaluated. 

Changes: None. 


States’ Sovereign Immunity (New 
§ 300.177) 


Comment: None. 
Discussion: In developing the 
proposed regulations, we incorporated 


those provisions of subpart A that apply 
to States. We inadvertently omitted the 
provisions in section 604 of the Act, 
regarding States’ sovereign immunity. 
We have added these to the regulations 
in new § 300.177. In paragraph (a), we 
have clarified that the statutory 
language means that a State must waive 
immunity in order to receive Part B 
funds. This is the longstanding 
interpretation of the Department and is 
consistent with Federal Circuit Courts’ 
decisions interpreting this statutory 
language. (See, e.g., Pace v. Bogalusa 
City Sch. Bd., 403 F.3d 272 (5th Cir. 
2005); M.A. ex rel. E.S. v. State- 
Operated Sch. Dist., 344 F.3d 335 (3rd 
Cir. 2003); Little Rock Sch. Dist. v. 
Mauney, 183 F.3d 816 (8th Cir. 1999); 
Marie O. v. Edgar, 131 F.3d 610 (7th Cir. 
1997).) 

Changes: We have added the 
provisions in section 604 of the Act, 
regarding States’ sovereign immunity, to 
new § 300.177. 


Department Procedures (§§ 300.178 
Through 300.186) 


Comment: One commenter stated that 
the requirements in §§ 300.179 through 
300.183, regarding the notice and 
hearing procedures before the Secretary 
determines a State is not eligible to 
receive a grant under Part B of the Act, 
are unnecessary and go beyond what is 
required in section 612(d) of the Act. 
The commenter recommended removing 
§§ 300.179 through 300.183 and 
including additional language in 
§ 300.178 clarifying that the Secretary 
has the authority to develop specific 
administrative procedures to determine 
if States meet statutory requirements for 
eligibility under Part B of the Act and 
that such procedures must include 
notification of eligibility or non- 
eligibility, an opportunity for a hearing, 
and an opportunity for appeal of the 
hearing decision. 

Discussion: The Department does not 
agree with the commenter that the 
notification and hearing procedures 
included in §§ 300.179 through 300.183 
are unnecessary and go beyond what is 
required in section 612(d) of the Act. 
Section 612(d)(2) of the Act states that 
the Secretary shall not make a final 
determination that a State is not eligible 
to receive a grant under this part until 
after providing the State with reasonable 
notice and an opportunity for a hearing. 
When the Secretary proposes to.deny a 
State’s eligibility to receive a grant 
under Part B of the Act, withhold funds, 
or take other enforcement action, it is 
important to all parties that the process 
through which those issues will be 
decided is clearly described, so that 
time, money, and effort are not spent 


resolving procedural questions instead 
of the underlying issues. For these 
reasons, we believe it is important to 
retain §§ 300.179 through 300.183 in the 
regulations. 

Changes: None. 


Judicial Review (§ 300.184) 


Comment: One commenter requested 
that we clarify in the regulations the . 
status of a State’s operation of a program 
or eligibility to receive a grant under 
Part B of the Act while a final judicial 
decision is pending with respect to the 
State’s eligibility under section 612 of 
the Act. 

Discussion: Under section 612(a) of 
the Act, States must meet certain 
conditions in order to be eligible for a 
grant under the Part B program. Under 
section 612(d) of the Act, if the 
Secretary, after notice and an 
opportunity for a hearing, makes a final 
determination that a State is not eligible 
for a grant, the Secretary may not award 
funds to the State. The procedures in 
§§ 300.179 through 300.183 detail the 
process through which the Secretary 
notifies a State of a proposed 
ineligibility determination, the hearing 
available to the State to dispute this _ 
proposal, and the process through 
which the Secretary makes a final 
determination. The Secretary’s final 
determination may be appealed through 
the judicial review procedure described 
in section 616(e)(8) of the Act and 
§ 300.184. We decline to address this 
issue more specifically in the 
regulations, however, as we think the 
regulations already adequately convey 
the idea that only States that the 
Secretary determines to be eligible can 
receive a grant. 

Changes: None. 


By-Pass for Children in Private Schools 
(§§ 300.190 through 300.198) 


Comment: One commenter stated that 
§§ 300.190 through 300.198 are 
unnecessary because the Act gives 
sufficient authority for the Secretary to 
implement a by-pass for children with 
disabilities enrolled in private 
elementary schools and 
schools. 

Discussion: Section 300. 190 retains 
the authority for a by-pass in current 
§ 300.480 and includes additional 
authority for a by-pass, consistent with 
section 612(f)(1) of the Act, in cases 
where the Secretary determines that an 
SEA, LEA, or public agency has 
substantially failed, or is unwilling, to 
provide for equitable participation of 
parentally-placed private school 
children with disabilities. When the 
Secretary authorizes a by-pass it is 
important that all parties und«rstand the © 
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process by which the Secretary 
determines the funds that will be 
deducted from the State’s allocation 
under Part B of the Act to provide 
services, as well as the actions that are 


required before the Secretary takes any _ 


final action to implement a by-pass. 
When such processes and procedures 
are Clearly described, time, money, and 
effort are not spent resolving procedural 
questions. The requirements in 

§§ 300.190 through 300.198 provide this 
information and we believe are 
necessary to clarify and ensure effective 
implementation of the by-pass 
provisions in the Act. We are making 
one change to § 300.191(d) to clarify that 
the Secretary deducts amounts the 
Secretary determines necessary to 
implement a by-pass from the State’s 
allocations under sections 611 and 619 
of the Act. 

Changes: In § 300.191(d) we have 
substituted a reference to sections 611 
and 619 of the Act for a reference to Part 
B of the Act. 


Show Cause Hearing (§ 300.194) 


Comment: One commenter opposed 
allowing a lawyer for the SEA or LEA 
to present oral and written evidence and 
arguments at a show cause hearing 
because parents are often intimidated by 
having to face a lawyer. 

Discussion: Section 300.194(a)(3) 
provides an opportunity for an SEA, 
LEA, or other public agency, and 
representatives of private elementary 
schools and secondary schools to be 
represented by legal counsel and to 
submit oral or written evidence or 
arguments at a hearing to show cause 
why a by-pass should not be 
implemented. Parents are not parties to 
this hearing and generally would not 
appear before the show cause hearing 
officer, and would, therefore, not be 
intimidated by a participating lawyer. | 
We believe that it is only fair that the 
party to the hearing (SEA, LEA, or other 
public agency, and representatives of 
private schools) be provided the option 
to be represented by legal counsel 
because legal counsel will generally 
represent the Department, as a party to 
the hearing. 

Changes: None. 


State Administration (§ 300.199) 


Comment: One commenter indicated 
that § 300.199 is improperly placed in 
the regulations under the general 
heading ‘‘By-pass for Children in Private 
Schools.” 

Discussion: We agree with the 
commenter that § 300.199 does not 
belong under the general heading ‘‘By- 
Pass for Children in Private Schools.” 


Changes: A new undesignated center 
heading entitled “State Administration” 
will be added immediately preceding 

§ 300.199 to separate that section from * 
the regulations related to 
implementation of the by-pass 
provisions of the Act. 

Comment: One commenter 
recommended including in § 300.199 a 
requirement that States may not 
eliminate from their rules, regulations, 
and policies any provisions required by 
Part B of the Act and its implementing 
regulations. 

Discussion: Section 300.199 
incorporates the requirement in section 
608 of the Act that any rulemaking 
related to the Act conducted by the 
State conform to the purposes of the 
Act. Consistent with section 608 of the 
Act, § 300.199 makes clear that each 
State that receives funds under Part B of 
the Act must ensure that any State rules, 
regulations, and policies relating to 34 
CFR part 300 conform to the provisions 
of 34 CFR part 300. We do not believe 
it is necessary to add a provision in 
§ 300.199 prohibiting States from 
eliminating from their rules, regulations, 
and policies any provisions required by 
Part B of the Act and its implementing 
regulations, as requested by the 
commenter. If a State were to do so, the 
State’s rules, regulations, and policies 
would not conform to the provisions in 
34 CFR part 300. Under this provision, 
a State, and not the Secretary, 
determines whether a particular rule, 
regulation, or policy conforms to the , 
purposes of the Act. 

Changes: None. 

Comment: Some commenters 
expressed concern that the mandate to 
minimize State rules and regulations 
might discourage States from 
developing beneficial programs, and, 
therefore, should not pertain to policies 
that promote best practices, increased 
parental involvement, educating 
children in the least restrictive 
environment, and improving access to 
the general curriculum. One commenter 
recommended including a statement in 
the regulations that a State would not be 
penalized for exceeding the minimum 
requirements of the Act. A few 
commenters stated that the services 
provided by the Act were intended to be 
a “floor,” rather than a “ceiling” and 
recommended a pilot program to 
encourage States to adopt rules that best 
serve the needs of children with 
disabilities. 

Discussion: We do not agree that the 
regulations discourage States from 
developing beneficial programs or 
establishing rules that best serve the © 
needs of children with disabilities. In 
fact, § 300.199(b), consistent with - 


section 608(b) of the Act, requires State 
rules, regulations, and policies under: 
the Act to support and facilitate LEA 
and school-level system improvement 
designed to enable children with 
disabilities to meet challenging State 
student academic achievement 
standards. 

Section 300.199(a), consistent with 
section 608(a) of the Act, is intended to 
minimize the number of rules, 
regulations, and policies to which LEAs 
and schools are subject under the Act, 
and to identify in writing any rule, 
regulation, or policy that is State- 
imposed and not required under the Act 
and its implementing regulations. The 
Department’s position is consistent with 
S. Rpt. No. 108-185, p. 10, which states 
“Through section 608(a), the committee 
is in no way attempting to reduce State 
input or State practice in this area, but 
intends to make clear what is a Federal 
obligation and what is a State or local 
educational agency requirement for the 
Act.” We believe it is important for 


parents, teachers, school administrators, 


State lawmakers, and others to 

understand what is required under the 

Act, and, therefore, do not believe that 

§ 300.199 should be changed. 
Changes: None. 


Subpart C—Local Educational Agency 
Eligibility 

Consistency With State Policies 

(§ 300.201) 


Comment: Some commenters 
recommended requiring LEAs to seek 
input from parents of children with 
disabilities in the development of LEA 
policies, procedures, and programs. 

Discussion: Section 300.201, 
consistent with section 613(a)(1) of the 
Act, requires each LEA to have in effect 
policies, procedures, and programs that 
are consistent with State policies and 
procedures. It is up to each State and its 
LEAs to determine the manner in which 
LEAs develop their policies, procedures, 
and programs, consistent with State law 
and procedures. The Act does not 
authorize the Department to impose 
additional obligations on States or LEAs 
with respect to the development of LEA 
policies, procedures, and programs. 

Changes: None. 


Maintenance of effort (§§ 300.202 
through 300.205) 


Comment: A few commenters stated 
that the maintenance of effort 
requirements are complicated and 
unnecessary and should be eliminated 
or simplified. 

Discussion: Sections 300.202 through 
300.205, regarding maintenance of effort 
and the LEA’s use of funds received 
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under Part B of the Act, reflect the 
specific statutory requirements in 
section 613(a)(2) of the Act, as well as 
necessary information regarding the 
implementation of these requirements. 
Much of the additional information in . 
§§ 300.202 through 300.205 was 
included in various sections throughout 
the current regulations. We continue to 
believe that this information is 
necessary for the proper implementation 
of the Act. Section 300.204(e), which 
has been newly added to the 
regulations, includes the assumption of 
costs by the high cost fund as an 
additional condition under which an 
LEA may reduce its level of 
expenditures. We believe this provision 
is necessary because LEAs should not be 
required to maintain a level of fiscal 
effort based on costs that are assumed 
by the SEA’s high cost fund. 

In short, we have tried to present the 
regulations relating to LEA maintenance 
of effort in a clear manner, while being 
consistent with the language of the Act 
(which we do not have the authority to 
change) and including only as much 
additional information as is necessary to 
ensure proper implementation of the 
Act. 

Changes: None. 

Comment: One commenter stated that 
LEAs should be permitted to use a 
reasonable amount of their Part B funds 
to meet the Act’s requirements relating 
to student assessment, outcomes, 
complaints, compliance monitoring, 
mediation, and due process hearings. 

Discussion: With one exception, 
nothing in the Act or these regulations 
would prevent an LEA from using its 
Part B allotment for the activities noted 
by the commenter, so long as the 
expenditures meet the other applicable 
requirements under the Act and 
regulations. : 

LEAs may not use their Part B funds 
to support the mediation process 
described in § 300.506. Consistent with 
section 615(e)(2)(D) of the Act, 

§ 300.506(b)(4) requires the State (not 
the LEA) to bear the cost of that 
mediation process. Although LEAs may 
not use their Part B funds to support the 
mediation process required under 

§ 300.506(b)(4), they may use their Part 
B funds to support alternative mediation 
processes that they offer. Some LEAs 
(and States) offer alternative mediation 
processes, in addition to the mediation: 
process required under section 615 of 
the Act. These alternative mediation 
processes generally were established 
prior to the Federal mandate for 
mediation and some LEAs (and States) 
continue to offer parents the option of 
using these alternative mediation 
processes to resolve disputes. Therefore, 


if an LEA has an alternative mediation 
process, it may use its Part B funds for 
this process, so long as parents are 
provided access to the required 
mediation process under section 615 of 
the Act and are not required to use an 
alternative mediation process in order to 
engage in the mediation process 
provided under section 615 of the Act. 

Changes: None. 

Comment: Several commenters 
requested clarifying that “per capita” in 
§ 300.203(b) means the amount per 
child with a disability in an LEA. 

Discussion: We do not believe it is 
necessary to include a definition of “per 
capita” in § 300.203(b) because we 
believe that, in the context of the 
regulations, it is clear that we are using 
this term to refer to the amount per 
child with a disability served by the 
LEA. 

Changes: None. 


Exception to Maintenance of Effort 
(§ 300.204) 


Comment: One commenter 


recommended expanding the exceptions © 


to the maintenance of effort 
requirements in § 300.204(a) to include 
negotiated reductions in staff salaries or 


benefits so that LEAs are not penalized 


for being proactive in reducing costs. 
Another commenter recommended 
revising § 300.204 to allow LEAs to 
apply for a waiver of the maintenance 
of effort requirements in cases of fiscal 
emergencies. 

Discussion: Section 300.204(a) 
through (d) reflects the language in 
section 613(a)(2)(B) of the Act and 
clarifies the conditions under which 
LEAs may reduce the level of 
expenditures below the level of 
expenditures for the preceding year. 
Nothing in the Act permits an exception 


for negotiated reductions in staff salaries 


or benefits or financial emergencies. 
Accordingly, to expand the exceptions 
to the maintenance of effort 
requirements, as recommended by the 
commenters, would be beyond the 
authority of the Department. 

Changes: None. 

Comment: Some commenters 
requested clarification as to whether the 
exceptions to the maintenance of effort 
requirements apply to an LEA that uses 
funds from its SEA’s high cost fund 
under § 300.704(c) during the preceding 

ear. 
” Discussion: We do not believe further 
clarification is necessary because 
§ 300.204(e) clearly states that the 
assumption of costs by a State-operated 
high cost fund under § 300.704(c) would 
be a permissible reason for reducing 
local maintenance of effort. This 
provision was included in the proposed 


regulations in recognition that the new 
statutory authority in section 611(e)(3) 
of the Act that permits States to 
establish a fund to pay for some high 
costs associated with certain children 
with disabilities could logically and 


‘appropriately result in lower 


expenditures for some LEAs. 
Changes: None. 


Adjustments to Local Fiscal Efforts in 
Certain Fiscal Years (§ 300.205) - 


Comment: A few commenters stated 
that the link between early intervening 
services and reductions in maintenance 
of effort in § 300.205(d) is not in the Act. 
Some commenters expressed concern 
that this requirement forces an LEA to 
choose between providing early 
intervening services and directing local 
funds toward nondisabled children. One 
commenter stated that linking the use of 
funds for early intervening services to 
reduction in maintenance of effort in 
§ 300.205 is not logical and was not the 
intent of Congress. 

Discussion: The link between 
reductions in local maintenance of effort 
(reflected in § 300.205(d)) and the 
amount of Part B funds that LEAs may 
use to provide early intervening services 
(reflected in § 300.226) is established in 
the Act. Section 300.205(d) tracks the 
statutory language in section 
613(a)(2)(C)(iv) of the Act and 
§ 300.226(a) tracks the statutory 
language in section 613(f)(1) of the Act. 
Section 300.205(d) states that the 
amount of funds expended by an LEA 
for early intervening services under 
§ 300.226 counts toward the maximum 
amount of expenditures that an LEA 
may reduce in its local maintenance of 
effort. Section 300.226(a) clearly states 
that the amount of Part B funds an LEA 
may use to provide early intervening 
services may not exceed 15 percent of 
the funds the LEA receives under Part 
B of the Act less any amount reduced > 
by the LEA under § 300.205. 

_As noted in the NPRM, the 
Department believes it is important to 
caution LEAs that seek to reduce their 
local maintenance of effort in 
accordance with § 300.205(d) and use 
some of their Part B funds for early 
intervening services under § 300.226 
because the local maintenance of effort 
reduction provision and the authority to 
use Part B funds for early intervening 
services are interconnected. The 
decision that an LEA makes about the 
amount of funds that it uses for one 
purpose affects the amount that it may 
use for the other. Appendix D to Part 
300—Maintenance of Effort and Early 
Intervening Services includes examples 
that illustrate how §§ 300.205(d) and 
300.226(a) affect one another. 
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Changes: We have added a reference 
to Appendix D in § 300.226(a). 


Schoolwide Programs Under Title I of 
the ESEA (§ 300.206) 


Comment: A few commenters 


recommended specifying in § 300.206(b) 


that LEAs can use only funds provided 
under section 611 of the Act (and not 
section 619 of the Act) to carry out a 
schoolwide program under section 1114 
of the ESEA. The commenters stated 
that this change is necessary so that the 
per capita amount of Federal Part B 
funds used to carry out a schoolwide 
program is not artificially inflated by 
including preschool grant funds that are 
used to serve children ages three 
through five who are not placed in a 
title I school. 

Discussion: Section 613(a)(2)(D) of the 


. Act specifically provides that an LEA 
may use any funds it receives under Part 


B of the Act to carry out schoolwide 
programs under title I of the ESEA. Part 
B funds include any funds an LEA 
receives under sections 611 and 619 of 
the Act. 

Changes: None. 


Personnel Development (§ 300.207) 


Comment: A few commenters 
suggested requiring LEAs to train their 
personnel through research-based 
practices in order to ensure that 
personnel are appropriately and 
adequately prepared to implement Part 
B of the Act. > 


Discussion: We believe the regulations 


already address the commenters’ 
concern and reflect the Department’s 
position that high-quality professional 
development, including the use of 
scientifically based instructional _ 
practices, is important to ensure that 
personnel have the skills and 
knowledge necessary to improve the 
academic achievement and functional 
performance of children with 
disabilities. Section 300.207, consistent 
with section 613(a)(3) of the Act, 
requires each LEA to ensure that all 
personnel necessary to carry out Part B 
of the Act are appropriately prepared, 
subject to the requirements in § 300.156 
and section 2122 of the ESEA. 

Section 300.156(a), consistent with 
section 612(a)(14) of the Act, clearly 
states that each State must establish and 
maintain qualifications to ensure that 
personnel are appropriately and 
adequately prepared and trained, and 
have the content knowledge and skills 
to serve children with disabilities. 
Further, section 2122(b)(1)(B) of the 
ESEA requires an LEA’s application to 
the State for title II funds (Preparing, 
training, and recruiting high quality 
teachers and principals) to address how 


the LEA’s activities will be based on a 
review of scientifically based research. 
Changes: None. 


Purchase of Instructional Materials 
(§ 300.210) 


Comment: One commenter 
recommended requiring LEAs to hold 
public hearings that meet the 


requirements in section 612(a)(19) of the 


Act before adopting its policies and 
procedures to purchase instructional 
materials. The commenter stated that all 
interested members of the public, 
including parents of children with 
disabilities, are entitled to participate in 
designing the plan to meet the 
requirements in § 300.210. 

Discussion: The Act does not require 
LEAs to hold public hearings before 
implementing new policies and 
procedures. This is a matter for each 
State to determine, based on its rules 
governing public hearings and public 
comment. Therefore, we do not believe - 
it is appropriate for these regulations to 
require LEAs to hold public hearings 
and receive public comment on the 
LEA’s purchase of instructional 
materials, as requested by the 
commenter. 

Changes: None. 

Comment: One commenter stated that 
the requirements in § 300.210(b)(3) are 
unnecessary and should be removed 
because the Act does not require LEAs 
to provide accessible materials for 
children with disabilities for whom 
assistance is not available from the 
NIMAC. 

Discussion: We believe that 
§ 300.210(b)(3) is necessary because 
timely access to appropriate and 
accessible instructional materials is an 
inherent component of an LEA’s 
obligation under the Act to ensure that 
FAPE is available for all children with 
disabilities and that children with 
disabilities participate in the general 
curriculum as specified in their IEPs. 
Because the NIMAC is not required to 
serve all children with disabilities who 
need accessible materials, we believe it 
is important that the regulations make 
clear that LEAs are still responsible for 
ensuring that children with disabilities 
who need instructional materials in 
accessible formats, but who do not fall 
within the definition of children who 
are eligible to receive materials 
produced from NIMAS files obtained 
through the NIMAC, receive them in a 
timely manner. We, therefore, decline to 
delete § 300.210(b)(3). 

Changes: None. 

Comment: A significant number of 
commenters expressed concern about 
allowing LEAs to choose not to 
coordinate with the NIMAC. A few 


commenters stated that coordination 
with the NIMAC should be mandatory 
for all LEAs. Other commenters 
recommended that LEAs that cannot 
demonstrate a history of providing 
instructional materials to children with 
disabilities in a timely manner should 
be required to coordinate with the 
NIMAC. 

Discussion: It would be inconsistent 
with section 613(a)(6)(B) of the Act to 
make coordination with the NIMAC 
mandatory for all LEAs or to require 
certain LEAs to coordinate with the 
NIMAC (e.g., LEAs that do not have a 
history of providing instructional 
materials to children with disabilities in 
a timely manner). Section 613(a)(6)(B) of 
the Act provides that nothing in the Act 
shall be construed to require any LEA to 
coordinate with the NIMAC. 

Changes: None. 

Comment: Several commenters 
requested that the regulations clearly 
define the process LEAs must go 
through if they choose not to coordinate 
with the NIMAC. A few commenters 
requested additional details on what 
assurances LEAs must provide if they 
choose not to coordinate with the 
NIMAC. A few commenters requested 
that LEA assurances provide the public 
with information to evaluate the 
capacity of the LEA to provide materials 
to children who are blind or have print 
disabilities. Some commenters stated 
that the assurances provided by LEAs 
that choose not to coordinate with the 
NIMAC should be done annually and in 
writing. 

Several commenters requested that 
the regulations provide a means for the 
public to obtain information about 
which LEAs choose not to coordinate 
with the NIMAC. A few commenters 
recommended requiring LEAs to report 
to the Department whether they choose 
to coordinate with the NIMAC. Some 
commenters requested that the 
Department publish the assurances 
made in accordance with § 300.210(b) 
by LEAs that choose not to coordinate 
with the NIMAC. 

Discussion: The process by which 
LEAs choose not to coordinate with the 
NIMAC and the assurances that LEAs 
must provide if they choose not to 
coordinate with the NIMAC are 
determined by each State. Section 
300.210(b)(2), consistent with section 
613(a)(6)(B) of the Act, states that, if an 
LEA chooses not to coordinate with the 
NIMAC, the LEA must provide an 
assurance to the SEA that the LEA will 
provide instructional materials to blind 
persons or other persons with print 
disabilities in a timely manner. 

Therefore, it would be unnecessary and 
burdensome to require LEAs to provide 
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assurances to the Department or to 
require LEAs to report to the 
Department whether they choose to 
coordinate with the NIMAC. Each State 
has its own mechanisms and processes 
for obtaining assurances from its LEAs, 
and we believe it would be 
inappropriate for these regulations to. 

' define the process by which LEAs 
inform the SEA that they choose not to 
coordinate with the NIMAC or to ~ 
specify the content of the assurances 
that LEAs must provide to the SEA if 
they choose not to coordinate with the 
NIMAC. Similarly, it is up to each State 
to determine whether and how the State 
will provide information to the public 
about LEAs in the State that choose not 
to coordinate with the NIMAC. 

Changes: None. 

Comment: Some commenters 
proposed that the regulations require 
LEAs that choose not to coordinate with 
the NIMAC to annually report to the 
public on when children with 
disabilities receive their materials, how 
print materials are provided in a timely 
manner, and the steps the LEA has 
taken to ensure that materials are 
provided at the same time as materials 
are provided to children without 
disabilities. Other commenters 
recommended requiring LEAs that 
choose not to coordinate with the 
NIMAC to develop and publish their 
policies and procedures that govern 
how they maintain and distribute 
NIMAS files. 

Discussion: We believe that imposing 
additional data collection and reporting 
_ requirements, such as those requested 
by the commenters, on LEAs that choose 
not to coordinate with the NIMAC is a 
matter that is best left to the States. 
States are responsible for ensuring that 
accessible instructional materials are 
provided in a timely manner to all 
children with disabilities who need 
them, and are, therefore, in the best 
position to know what controls, if any, 
are needed in their State to ensure that 
LEAS comply with the requirements in 
§ 300.210(b)(3). All LEAs, regardless of 
whether they choose to coordinate with 
the NIMAC, must ensure that children 
with disabilities who need instructional 
materials in accessible formats receive 
them in a timely manner, consistent 
with § 300.210(b)(3). 

Changes: None. 

Comment: A few commenters: 
requested that the Department provide 
information to LEAs on the NIMAC and 
the NIMAS so that LEAs can make an 
informed choice regarding whether to 
coordinate with the NIMAC. 

Discussion: The Department 
recognizes the need to provide 
information to LEAs regarding the 


NIMAC and the NIMAS. The 
Department has already provided 
numerous informational sessions on the 
NIMAC and NIMAS and more are 
planned following the publication of the 
regulations and approval of the NIMAC 
procedures. Information about the 
NIMAC Technical Assistance Center is 
available at the following Web-site: 
http://www.aph.org/nimac/index.html. 
Information on the NIMAS can be 
obtained at: http://nimas.cast.org. 
Changes: None. 


Early Intervening Services (§ 300.226) 


Comment: One commenter 
recommended clarifying that early 
intervening services should not be used 
to delay the evaluation of children 
suspected of having a disability. 

Discussion: We believe that 
§ 300.226(c), which states that nothing 
in § 300.226 will be construed to delay 
appropriate evaluation of a child 
suspected of having a disability, makes 
clear that early intervening services may 
not delay an appropriate evaluation of a 
child suspected of having a disability. 

Changes: None. : 

Comment: One commenter expressed 
concern that the requirements for early 
intervening services do not adequately 
protect the child’s right to FAPE and 
recommended that the requirements 
include provisions regarding notice, 
consent, and withdrawal of consent, as 
well as guidelines for referrals for 
evaluation. 

Discussion: Children receiving early 
intervening services do not have the 
same rights and protections as children 
identified as eligible for services under 
sections 614 and 615 of the Act. Section 
300.226(c), consistent with section 
613(f)(3) of the Act, is clear that early 
intervening services neither limit nor 
create a right to FAPE. 

Changes: None. 

Comment: Some commenters 
recommended that the regulations 
specify how long a child may receive 
early intervening services before an 
initial evaluation for special education 
services under § 300.301 is conducted. 

Discussion: We do not believe it is 
appropriate or necessary to specify how 
long a child can receive early 
intervening services before an initial 
evaluation is conducted. If a child 
receiving early intervening services is 
suspected of having a disability, the 
LEA must conduct a full and individual 
evaluation in accordance with 
§§ 300.301, 300.304 and 300.305 to 
determine if the child is a child with a 
disability and needs special education 
and related services. 

Changes: None. . 


Comment: A few commenters 
suggested clarifying that Part B funds for 
early intervening services should not be 
used for any child previously identified 
as being a child with a disability. 

Discussion: A child previously 
identified as being a child with a 
disability who currently does not need 
special education or related services 
would not be prevented from receiving 
early intervening services. For example, 
a child who received special education 
services in kindergarten and had 
services discontinued in grade 1 
(because the public agency and the 
parent agreed that the child was no 
longer a child with a disability), could 
receive early intervening services in 
grade 2 if the child was found to be in 
need of additional academic and 
behavioral supports to succeed in the 
general education environment. We 
believe that language should be added 
to § 300.226 to clarify that early 
intervening services are for children 
who are not currently identified as 
needing special education or related 
services. 

Changes: We have modified 
§ 300.226(a) to clarify that early 
intervening services are available to 
children who currently are not 
identified as needing special education 
or related services. 

Comment: One commenter 
recommended specifying that unless 
LEAs have significant over- 
identification and over-representation of 
minority students in special education, 
LEAs may not use Federal Part B funds 
for early intervening services unless 
they can demonstrate that all eligible 
children are receiving FAPE. Another 
commenter suggested prohibiting the 
use of Part B funds for early intervening 
services if an LEA is not providing 
FAPE to all eligible children. 

Discussion: The Act does not restrict 
the use of funds for early intervening 
services only to LEAs that can 
demonstrate that all eligible children 
with disabilities are receiving FAPE. 
Section 613(f)(1) of the Act generally 
permits LEAs to use funds for early 
intervening services for children in 
kindergarten through grade 12 (with a 
particular emphasis on children in 
kindergarten through grade 3) who have 
not been identified as needing special 
education or related services, but who 
need additional academic and 
behavioral support to succeed in a 
general education environment. No 
other restrictions on this authority, such 
as a requirement that the LEA first 
demonstrate that it is providing FAPE to 
all eligible children, are specified or 
appropriate. The authority to use some 
Part B funds for early intervening 
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services has the potential to benefit 
special education, as well as the 
education of other childrer, by reducing 
academic and behavioral problems in | 
the regular educational environment 
and reducing the number of referrals to 
special education that could have been 
avoided by relatively simple regular 
education interventions. Therefore, we 
believe the use of Part B funds for early 
intervening services should be 
encouraged, rather than restricted. 

In one instance, however, the Act 
requires the use of funds for early 
intervening services. Under section 
618(d)(2)(B) of the Act, LEAs that are 
identified as having significant 
disproportionality based on race and 
ethnicity with respect to the 
identification of children with 
disabilities, the placement of children 
with disabilities in particular 
educational settings, and the incidence, 
duration, and type of disciplinary 
actions taken against children with 
disabilities, including suspensions and 
expulsions, are required to reserve the 


* maximum amount of funds under 


section 613(f)(1) of the Act to provide 
early intervening services to children in 
the LEA, particularly to children in 
those groups that were significantly 
over-identified. This requirement is in 
recognition of the fact that significant 
disproportionality in special education 
may be the result of inappropriate 
regular education responses to academic 
or behavioral issues. 

Changes: None. 

Comment: One commenter 
recommended permitting LEAs to spend 
funds for early intervening services on 
literacy instruction programs that target 
at-risk limited English proficient 
students. 

Discussion: There is nothing in the 
Act that would preclude LEAs from 
using Part B funds for early intervening 
services, including literacy instruction, 
that target at-risk limited English ; 
proficient students who have not been 
identified as needing special education 
or related services, but who need 
additional academic and behavioral 
support to succeed in a general _ 
education environment. 

Changes: None. 

Comment: One commenter requested 
clarification as to whether ESAs or other 
public institutions or agencies, in 
addition to LEAs, have the authority to 
provide early intervening services. 

Discussion: We do net any 
clarification is necessary because 
§ 300.226, consistent with section 613(f) 
of the Act, states that LEAs may use Part 
B funds to develop and implement 
coordinated early intervening services. 
As defined in § 300.28(b), local 


educational agency or LEA includes 


ESAs and any other public institution or 


agency having administrative control 
and direction of a public elementary 
school or secondary school, including a 
public nonprofit charter school that is 
established as an LEA under State law. 

Changes: None. 

Comment: Some commenters 
suggested modifying the regulations to 
permit children age 3 through 21 to 
receive early intervening services. The 
commenters stated that this change 
would allow schools to provide early 
academic and behavioral supports to 
preschool children. 


Discussion: Early intervening services 


may not be used for preschool children. 
Section 300.226(a) tracks the statutory 
language in section 613(f)(1) of the Act, 
which states that early intervening 


services are for children in kindergarten 
through grade 12, with a particular 


emphasis on children in kindergarten 


through grade 3. 


Changes: None. 
Comment: One commenter 


recommended clarifying in the 
regulations that early intervening 
services are not equivalent to early 
intervention services. 


Discussion: We do not believe any 


changes are necessary to the regulations 
to clarify the difference between early 
intervening services provided under 
Part B of the Act and early intervention 
services provided under Part C of the 
Act. Following is a description of the 
two types of services: 


Early intervening services provided 


under section 613(f) of the Act are 
services for children in kindergarten 
through grade 12 (with a particular 
emphasis on children in kindergarten 
through grade 3) who have not been 
identified as needing special education 
and related services, but who need 
additional academic and behavioral 
support to succeed in a general 
education environment. 


Early intervention services, on the 


other hand, are services for children 
birth through age two that are designed 
to meet the developmental needs of 
infants and toddlers with disabilities 
under section 632 in Part C of the Act. 
Section 632(5)(A) of the Act defines 
infant or toddler with a disability as a 
child under the age of three years who 
(a) is experiencing developmental 
delays in one or more of the areas of 
cognitive development, physical 
development, communication 
development, social or emotional 
development, and adaptive 
development, or (b) has a diagnosed 
physical or mental condition that has a 
high probability of resulting in 
developmental delay. In addition, some 


States also provide early intervention 
services to infants and toddlers who are 
at risk of having a developmental delay. 
The Part C regulations will address, in 
detail, the early intervention services 
provided under section 632 of the Act. 

Changes: None. 

Comment: One commenter asked 
whether the reference to scientifically 
based academic and behavioral 
interventions in § 300.226(b) means that 
such interventions must be aligned with 
recommended practices and peer- 
reviewed research. 

Discussion: Section 300.226(b) 
follows the specific language in section 
613(f)(2) of the Act and requires that in 


_ implementing coordinated, early 


intervening services, an LEA may 
provide, among other services, 


- professional development for teachers 


and other personnel to enable such 
personnel to deliver scientifically based 
academic and behavioral interventions. 
The use of the term scientifically based 
in §300.226(b) is intended to be 
consistent with the definition of the 
term scientifically based research in 
section 9101(37) of the ESEA. Because 
this definition of scientifically based 
research is important to the 
implementation of Part B of the Act, a 
reference to section 9101(37) of the 
ESEA has been added in new § 300.35, 
and the full definition of the term has 
been included in the discussion of new 
§ 300.35. Under the definition, 
scientifically based research must be 
accepted by a peer-reviewed journal or 
approved by a panel of independent 
experts through a comparably rigorous, 
objective, and scientific review. We 
expect that the professional 
development activities authorized under 
§ 300.226(b)(1) will be derived from 
scientifically based research. The statute 
and regulations do not refer to 
“recommended practices,” which is a 
term of art that, generally, refers to 
practices that the field has adopted as 
“best practices,” and which may or may 
not be based on evidence from 
scientifically based research. 

Changes: None. 

Comment: Several commenters 


requested including related services 


personnel, including speech 
pathologists and school psychologists, 
in the development and delivery of 
educational and behavioral evaluations, 
services, and supports for teachers and 
other school staff to enable them to 
deliver coordinated, early intervening 
services. 

Discussion: State and local officials 
are in the best position to make 
decisions regarding the provision of 
early intervening services, including the 
specific personnel to provide the 
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services and the instructional materials 
and approaches to be used. Nothing in 
the Act or regulations prevents States 
and LEAs from including related 
services personnel in the development 
and delivery of educational and 
behavioral evaluations, services, and 

’ supports for teachers and other school 
staff to enable them to deliver 
coordinated, early intervening services. 

Changes: None. . 

Comment: Several commenters 
recommended revising the regulations 
to allow public agencies to use Part B 
funds for early intervening services to 
purchase supplemental instructional 
materials to support the activities in 
§ 300.226(b). 

Discussion: We agree that 
supplemental instructional materials 
may be used, where appropriate, to 
support early intervening activities. The 
Conf. Rpt. in note 269 provides that 


[EJarly intervening services should make 
use of supplemental instructional materials, 
where appropriate, to support student 
learning. Children targeted for early 
intervening services under IDEA are the very 
students who are most likely to need 
additional reinforcement to the core 
curriculum used in the regular classroom. 
These are in fact the additional instructional 
materials that have been developed to 
supplement and therefore strengthen the ~ 
efficacy of comprehensive core curriculum. 


We believe the terms “services” and 
“supports” in § 300.226(b)(2) are broad 
enough to include the use of 
supplemental instructional materials. 
Accordingly, we believe that it is 
unnecessary to add further clarification 
regarding the use of supplemental 
instructional materials in § 300.226. Of 
course, use of funds for this purpose is 
subject to other requirements that apply 
to any use of funds, such as the 
limitation on purchase of equipment in 
section 605 of the Act and applicable 
requirements in 34 CFR Parts 76 and 80. 

Changes: None. 

Comment: Several commenters 
requested requiring LEAs to provide 
parents with written notice regarding 
their child’s participation in early 
intervening services, the goals for such 
services, and an opportunity to refuse 
services. Some commenters requested 
requiring LEAs to inform parents of, 
their child’s progress in early 
intervening services at reasonable 
intervals. 

Discussion: Section 300.226, 
consistent with’ section 613(f) of the Act, 
gives LEAs flexibility to develop and 
implement coordinated, early 
intervening services for children who 
are not currently receiving special 

education services, but who require 
additional academic and behavioral 


support to succeed in a regular 
education environment. Early 
intervening services will benefit both 
the regular and special education 
programs by reducing academic and 
behavioral problems in the regular 
education program and the number of 
inappropriate referrals for special 
education and related services. It would 
be overly restrictive and beyond the 
Department’s authority to modify the 
regulations to include the additional 
requirements suggested by the 
commenters. 

Changes: None. 

Comment: One commenter stated that 
data should be collected regarding the 
effectiveness of early intervening 
services. Several commenters requested 
requiring LEAs to report to the SEA, and 
make available to the public, the 
number of children receiving early 
intervening services, the length of time 
the children received the services, the 
impact of the services, and the amount 
of Federal Part B funds used for early 
intervening services. 

Discussion: Section 300.226(d), 
consistent with section 613(f)(4) of the 
Act, requires LEAs that develop and 
maintain coordinated, early intervening 
services to annually report to their SEA 
on the number of children receiving 
early intervening services and the 
number of those children who 
eventually are identified as children 
with disabilities and receive special 
education and related services during 
the preceding two year period (i.e., the 
two years after the child has received 
early intervening services). We believe 
that these data are sufficient to provide 
LEAs and SEAs with the information 
needed to determine the impact of early 
intervening services on children and to 
determine if these services reduce the 
number of referrals for special education 
and related services. Requiring LEAs to 
collect and report data on the 
implementation of early intervening 
services beyond what is specifically 
required in section 613(f)(4) of the Act 
is unnecessary and would place 
additional paperwork burdens on LEAs 
and SEAs. 

Changes: None. 

Comment: Some commenters 
requested that the meaning of the terms 
“subsequently” and ‘“‘preceding two 
year period” in § 300.226(d)(2) be 
clarified. 

Discussion: Section 300.226(d)(2), 
consistent with section 613(f)(4)(B) of 
the Act, requires LEAs to report on the 
number of children who are provided 
early intervening services who 
subsequently receive special education 
and related services under Part B of the 
Act during the preceding two years to 


determine if the provision of these 
services reduces the number of overall 
referrals for special education and 
related services. The Department 
intends for LEAs to report on children 
who began receiving special education 
services no more than two years after 
they received early intervening services. 
For the preceding two year period, the 
LEA would report on the number of 
children who received both early 
intervening services and special - 
education services during those two 
years. 

Changes: None. 


Direct Services by the SEA (§ 300.227) 


Comment: Some commenters 
requested that the regulations specify 
that SEAs providing direct services 
must make placement decisions based 
on the child’s individual needs and 
must comply with all requirements for 


_ providing FAPE in the LRE. 


Discussion: We do not believe any 
changes to the regulations are necessary 
because § 300.227(b), consistent with 
section 613(g)(2) of the Act, clearly 
states that SEAs providing direct special 
education and related services must do 
so in accordance with Part B of the Act. 
Accordingly, the special education and 
related services provided under 
§ 300.227 would be subject to the 
placement requirements in § 300.116 
and the LRE requirements in § 300.114 
and section 612(a)(5) of the Act. 

Changes: None. 


Disciplinary Information (§ 300.229) 


Comment: One commenter 
recommended clarifying that not all 
student disciplinary records can be 
transmitted by public agencies. 

Discussion: We believe that § 300.229 
is clear that not all student disciplinary 
records can be transmitted by public 
agencies. Section 300.229(a) provides 
that public agencies can transmit 
disciplinary information on children 
with disabilities only to the extent that , 
the disciplinary information is included 
in, and transmitted with, the student 
records of nondisabled children. Section 
300.229(b) specifies the disciplinary 
information that may be transmitted, 
which includes a description of any 
behavior engaged in by the child that 
required disciplinary action, a 
description of the disciplinary action 
taken, and any other information that is 
‘relevant to the safety of the child and 
other individuals involved with the 
child. 

Changes: None. 

Comment: Some commenters 
requested that the required transmission 

of student records include both the 
child’s current IEP and any statement of 
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current or previous disciplinary action 
related to weapons, drugs, or serious 
bodily injury that has been taken against 
the child. 

Discussion: It is important to clarify ~ 
that the Act does not require the 
transmission of student disciplinary 
information when the child transfers 
from one school to another. Rather, 
section 613(i) of the Act allows each 
State to decide whether to require its 
public agencies to include disciplinary 
statements in student records and 
transmit such statements with student 
records when a child transfers from one 
school to another. The State’s policy on 
transmitting disciplinary information 
must apply to both students with 
disabilities and students without 
disabilities. 

Section 300.229(b) provides that if a 
State requires its public agencies to 
include disciplinary statements in 
student records, these disciplinary 
statements may include a description of 
any behavior engaged in by the child 
that required disciplinary action, a 
description of the disciplinary action 
taken, and any other information that is 
relevant to the safety of the child and 
other individuals involved with the 
child; disciplinary actions taken against 
a child related to weapons, drugs, or 
serious bodily injury also could be 
included in these descriptions. If a State 
adopts such a policy, § 300.229(c) 
requires that the transmission of any of 
the child’s student records include the 
child’s current IEP and any statement of 
current or previous disciplinary action 
that has been taken against the child. 

Therefore, with regard to the 
commenters’ request that the 
transmission of student records include 
any statement of current or previous 
disciplinary action related to weapons, 
drugs, or serious bodily injury that has 
been taken against the child, this 
information would be transmitted only 
to the extent that disciplinary 
statements are included in, and 
transmitted with, the student records of 
nondisabled children. 

Changes: None. 

Comment: One commenter 
recommended requiring that the 
transmission of a student’s records 
include functional behavioral — 
assessments and behavior intervention 
plans. 

Discussion: Any existing functional 
behavioral assessments and behavioral 
intervention plans would be part of the 
materials that must be transmitted 
under § 300.323(g). In addition, if a 
State requires student records to include 
disciplinary information and the child 
transfers from one school to another, 

§ 300.229(c) requires that the 


transmission of any of the child’s 
student records include the child’s 
current IEP. Functional behavioral 
assessments and behavior intervention 
plans are not required components of 
the IEP under § 300.320. However, if a 
State considers functional behavioral 
assessments and behavior intervention 
plans to be part of a student’s IEP, this 
information would be required to be 
transmitted when the child transfers 
from one school to another, consistent 
with § 300.229(c). 

Changes: None. 


; Subpart D—Evaluations, Eligibility 


Determinations, Individualized 
Education Programs, and Educational 
Placements 


Parental Consent 
Parental Consent (§ 300.300) 


Comment: A few commenters noted 
that the terms, “consent,” “informed 
consent,”’ ‘‘agree,”’ and ‘‘agree in 
writing” are used throughout the 
regulations and stated that differences 
between the terms should be clarified. 
One commenter recommended that the 
regulations include the term “‘informed’”’ 
every time the term “parental consent” 
is used. 

Discussion: The use of these terms 
throughout the regulations is consistent 
with their use in the Act. The definition 
of consent in § 300.9 includes the 
requirement that a parent be fully 
informed of all information relevant to 
the activity for which consent is sought. 
The definition also requires that a 
parent agree in writing to carrying out 
the activity for which the parent’s 
consent is sought. Therefore, whenever 
the term ‘‘consent”’ is used in these 
regulations, it means that the consent is 
both “informed” and ‘‘written.” 
Similarly, the terms ‘“‘consent,” 
“informed consent,” “parental 
consent,” and “written informed 
consent,” as used in these regulations, 
all are intended to have the same 
meaning. 

The meaning of the terms “‘agree” or 
“agreement” is not the same as 
“‘consent.” “Agree” or “agreement”’ 
refer to an understanding between the 
parent and the LEA about a particular 
question or issue. There is no 
requirement that an agreement be in 
writing unless specifically stated in the 
Act and regulations. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
clarify what the required safeguards are 
if parents elect to receive notices 
electronically or provide electronic or 
digital signatures for consents, such as 
consent for an initial evaluation. 


Discussion: Section 300.505, 
consistent with section 615(n) of the 
Act, permits parents to elect to receive 
prior written notices, procedural 
safeguards notices, and due process 
complaint notices by an electronic mail 
communication, if the public agency 
makes that option available. The Act 
does not specify documentation 
requirements if the public agency makes 
the electronic notice delivery option 
available to parents, and we believe that 
this is a matter that is best left to States 
and LEAs that choose to use the 
electronic communication option. 

In addition, States that wish to utilize 
electronic or digital signatures for 
consent may do so if they choose. 
Consent under § 300.9(b) requires a 
parent to understand and agree in 
writing to the carrying out of the activity 
for which the parent’s consent is sought. 
Therefore, States that permit the use of 
electronic or digital signatures for 
parental consent would need to take the 
necessary steps to ensure that there are 
appropriate safeguards to protect the 
integrity of the process. 

Changes: None. 


Parental Consent for Initial Evaluation 
(§ 300.300(a)) 


Comment: One commenter 
recommended that the regulations 
require a public agency to conduct the 
following activities to obtain parental 
consent for an initial evaluation: 
identify the child’s parents and their 
address and phone number; contact 
social service providers for children 
who are wards of the State; provide 
parents with copies of the Act; and 
inform parents of the consequences of 
withholding consent. 

Discussion: The regulations already 
provide sufficient safeguards regarding 
consent, and we believe that the 
changes requested would be unduly 
burdensome. As a matter of practice, 
public agencies begin the process of 
obtaining parental consent by 
identifying the parent and contacting 
the parent by phone or through written 
correspondence, or speaking to the 
parent in parent-teacher conferences. 

We do not believe it is necessary to 
regulate to require public agencies to 
contact social service agencies to obtain 
consent for children who are wards of 
the State because it may not always be 
necessary or appropriate, for example, 
when a child who is a ward of the State 
has a foster parent who can act as a 
parent, consistent with § 300.30(a)(2). 
Additionally, section 614(a)(1)(D)(iii)(D 
of the Act provides that the public 
agency must make reasonable efforts to 
obtain informed parental consent for 
children who are wards of the State and 
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not residing with the parent. Public 
agencies are in the best position to’ 
determine, on a case-by-case basis, 
when it is necessary to contact social 
service providers to assist in obtaining 
parental consent for children who are 
wards of the State. 

We also do not believe that additional 
regulations are necessary to require 
public agencies to inform parents of the 
consequences of withholding consent 
for an initial evaluation or to provide 
parents with copies of the Act. Section 
~ 300.503, consistent with section 

615(c)(1) of the Act, already requires 
that prior written notice be provided to 
parents before an initial evaluation, 
which will explain, among other things, 
why the agency is proposing to conduct 
the evaluation; a description of each 
evaluation procedure, assessment, 
record, or report the agency used as a 
basis for proposing to conduct the 
evaluation; and sources for the parent to 
contact to obtain assistance in 
understanding the provisions under the 
Act. Additionally, § 300.504(a)(1), 
consistent with section 615(d)(1)(A)(i) of 
the Act, requires the public agency to 
provide a copy of the procedural 
safeguards to parents upon initial 
referral for an evaluation, which 
provides information about parents’ 
rights under the Act. Although we do 
not believe the recommended 
requirements should be added to the 
regulations, we will add the cross- 
references to the consent requirements 
in § 300.9, and the requirements for 
prior written notice and the procedural 
safeguards notice in §§ 300.503 and 
300.504, respectively, to § 300.300(a). 

Changes: We have added cross- 
references to §§ 300.9, 300.503, and 
300.504 in § 300.300(a). 

Comment: One commenter 
recommended revising 
§ 300.300(a)(1)(ii) and using the 
statutory language in section 
614(a)(1)(D)(i) of the Act to require that 
parental consent for evaluation may not 
be construed as consent for placement 
for receipt of special education and 
related services. 

Discussion: We believe it is 
appropriate to use the phrase, “‘initial 
provision of services” in 
§ 300.300(a)(1)(ii), rather than the 
statutory phrase “consent for placement 
for receipt of special education and 

_ Telated services,” in section 
614(a)(1)(D)(i) of the Act to clarify that 
consent does not need to be sought 
every time a particular service is 
provided to the child. In addition, the 
distinction between consent for an 
initial evaluation and consent for initial 
services is more clearly conveyed in 
§ 300.300(a)(1)(ii) than in the statutory 


language, and is consistent with the 
Department's longstanding position that 

“placement” refers to the provision of 
special education services, rather than a 
specific place, such as a specific 
classroom or specific school. We, 
therefore, decline to change the 
regulation, as requested by the 
commenter. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
clarify whether the reference to 
“parent” in § 300.300(a)(2) means 
“biological or adoptive parent” or 
anyone who meets the definition of 
parent in § 300.30. 

Discussion: Section 300. 300(a)(2) 
applies to circumstances in which the 
child is a ward of the State and is not 
residing with the child’s parents, and 
requires the public agency to make 
reasonable efforts to obtain parental 
consent from the parent for an initial 
evaluation. The reference to ‘‘parent,” in 
this context, refers to anyone who meets 
the definition of parent in § 300.30, 
consistent with section 
of the Act. 

Changes: None. 

Comment: One commenter requested 
clarification on the interplay between 
new § 300.300(a)(2) (proposed 
§ 300.300(a)(2)(ii)), regarding 
circumstances when the public agency 
is not required to obtain informed 
parental consent for an initial 
evaluation of a child who is a ward of 
the State, and the requirements in 
§ 300.519(c), which require that a 
surrogate parent be appointed for a 
child who is a ward of the State. 

Discussion: New § 300.300(a)(2) 


(proposed § 300.300(a)(2)(ii)), consistent 


with section 614(a)(1)(D)(iii)(II) of the 
Act, creates an exception to the parental 
consent requirements for initial 
evaluations for a child who is a ward of 
the State who is not residing with the 
child’s parent if the public agency has 
made reasonable efforts to obtain the 
parent’s consent, but is unable to 
discover the whereabouts of the parent, 
the rights of the parent of the child have 
been terminated under State law, or the 
rights of the parent to make educational 
decisions have been subrogated by a 
judge under State law and consent for 
the initial evaluation has been given by 
an individual appointed by the judge to 
represent the child. New § 300.300(a)(2) 
(proposed § 300.300(a)(2)(ii)) permits 
the public agency to proceed with the 
child’s initial evaluation without first 
obtaining the requisite parental consent 
only in the circumstances detailed in 

§ 300.300(a)(2). Therefore, when one or 
more of the circumstances in 

§ 300.300(a)(2) are met and a surrogate 


has not yet been appointed, the public 
agency need not postpone the child’s 
evaluation to await the appointment of 
a surrogate. This is appropriate because 
in situations involving requests for 
initial evaluations, in most cases a 
surrogate parent has not yet been 
appointed and delaying an initial 
evaluation until after a surrogate is - 


_ appointed and has given consent may 


not be in the best interests of the child. 
In contrast, in most situations involving 
consent for reevaluation, a surrogate 
parent should already have been 
appointed under § 300.519 if no parent 
can be identified, the public agency has 
been unable to locate a parent, the child 
is a ward of the State or the child is an 
unaccompanied homeless youth. 
Therefore, we do not think it is 
appropriate to apply the provisions in 

§ 300.300(a)(2) to reevaluation 
situations. 

Nothing in this section is intended to 
relieve a public agency of its obligation 
to ensure that the rights of a child who 
is a ward of the State are protected 
through the appointment of a surrogate 
parent in accordance with the 
procedures in § 300.519(b) through (h). 
Once a surrogate parent is appointed in 
accordance with the procedures in ~ 
§ 300.519(b) through (h), that person 
assumes the responsibilities of a parent 
under the Act, and the public agency 
must seek consent from that individual. 

Moreover, if a child has a foster 
parent who can act as a parent, as 
defined in § 300.30(a)(2), or a person 
such as a grandparent or step-parent 
who is legally responsible for the child’s 
welfare, and that person’s whereabouts 
are known or the person can be located 
after reasonable efforts by the public 
agency, parental consent would be: 
required for the initial evaluation. 

We believe that the phrase ‘‘except as 
provided in paragraph (a)(2) of this 
section (regarding consent for wards of 
the State)” in proposed § 300.300(a)(1)(i) 
may incorrectly convey that a public 
agency is not required to make 
reasonable efforts to obtain informed 
consent from the parent of a child who 
is a ward of the State, or from a 
surrogate parent, foster parent, or other 
person meeting the definition of a 
parent in § 300.30(a). Therefore, we will 
remove the phrase. To clarify that the 
provisions in § 300.300(a)(2) apply only 
to initial evaluations, and not 
reevaluations, we will modify both 
§§ 300.300(a)(2) and (c)(1). 

Changes: We have removed the 
phrase ‘‘except as provided in-paragraph 
(a)(2) of this section (regarding consent 
for wards of the State)’’ in 
§ 300.300(a)(1)(i), for clarity. We have 
also added introductory language to 
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§ 300.300(a)(2) to specify that it applies 
only to initial evaluations, and we have 
changed the cross-reference in 
§ 300.300(c)(1) to refer to 
§ 300.300(a)(1). | 

Comment: One commenter 
recommended that the regulations - 
specify the minimum steps that public 
agencies must take to obtain consent for 
initial evaluations from parents of 
children who are wards of the State. 
Another commenter recommended that 
the regulations define ‘‘reasonable 
efforts,” as used in new 
§ 300.300(a)(1)(iii) (proposed 
§ 300.300(a)(2)(i)). One commenter 
recommended requiring LEAs to 
maintain documentation of their efforts 
to obtain parental consent for initial 
evaluations, including attempts to 
obtain consent by telephone calls, visits 
to the parent’s home, and 
correspondence in the parent’s native 
language. Several commenters requested 
that the requirements in current 
§ 300.345(d) be included in new 
§ 300.300(a)(2)(i) (proposed . 
§ 300.300(a)(2)(ii)(A)). Current 
§ 300.345(d) requires a public agency to 
document the specific steps it has-taken 
to arrange a mutually convenient time 
and place for an IEP Team meeting (e.g., 
detailed records of telephone calls, any 
correspondence sent to the parents, 
visits made to the parent’s home or 
place of employment) and it is cross- 
referenced in current § 300.505(c)(2) to 
identify documentation of the 
reasonable measures that an LEA took to 
obtain consent for a reevaluation. 

Discussion: We believe it is important 
to emphasize that a public agency must 
make reasonable efforts to obtain 
informed consent from the parent for an 
initial evaluation to determine whether 
the child is a child with a disability. 
This includes the parent of a child who 
is a ward of the State. Therefore, we will 
add a new paragraph (a)(1)(iii) to 
§ 300.300 to make clear that a public 
agency must make reasonable efforts to 
obtain informed parental consent 
whenever a public agency seeks to 
conduct an initial evaluation of a child 
to determine whether the child is a 
child with a disability. This requirement 
applies to all children including 
children who are wards of the State. 
With the addition of this new 
paragraph, the requirement for public 
agencies to make reasonable efforts to 
obtain informed consent from the parent 
for an initial evaluation for children 
who are wards of the State in 
§ 300.300(a)(2)(i) is no longer necessary 
and will be removed. 

We also agree with the commenters 
that a_public agency should document 
and make the same reasonable efforts to 


obtain consent for an initial evaluation 
from a parent, including a parent of a 
child who is a ward of the State, that are 
required when a public agency attempts 
to arrange a mutually convenient time 
and place for an IEP Team meeting (e.g., 
detailed records of telephone calls, any 
correspondence sent to the parents, 
visits made to the parent’s home or 
place of employment), and will add a 
new paragraph (d)(5) to make this clear. 
We recognize that the statute uses both 
“reasonable measures” and “reasonable 
efforts” when referring to a public 


_ agency’s responsibility to obtain 
_parental consent for an evaluation, 


initial services, and a reevaluation. We 
believe these two phrases, when used in 


‘this context, have the same meaning 


and, therefore, have used “‘reasonable 
efforts” throughout the regulations 
related to parental consent for 
consistency. 

Changes: We have added a new 
paragraph (a)(1)(iii) to § 300.300 to 
require a public agency to make 
reasonable efforts to obtain informed 
parental consent for an initial 
evaluation. We will remove 
§ 300.300(a)(2)(i) because it is redundant 
with the new paragraph. Section 
300.300(a)(2) has been reformatted 
consistent with the removal of 
paragraph (a)(2)(i). We also have added 
a new paragraph (d)(5) to § 300.300 to 
require a public agency to document its 
attempts to obtain parental consent 
using the procedures in § 300.322(d). 

Comment: A few commenters asked 
whether a public agency must obtain 
consent for an initial evaluation from 
the biological or adoptive parent of the 
child when there is another person who 
meets the definition of parent in 
§ 300.30. Another commenter 
recommended the regulations clarify 
whether a public agency must seek 
informed consent for an initial 
evaluation from a biological or adoptive 
parent when a surrogate parent has 
already been appointed. 

Discussion: Section 300.30(b)(1) 
provides that, when more than one 
party is qualified to act as a parent, the 
biological or adoptive parent, when 
attempting to act as the parent under the 
Act, must be presumed to be the parent, 
unless the biological or adoptive parent 
does not have legal authority to make 
educational decisions for the child. 

If a surrogate parent already has been 
appointed because the public agency, 
after reasonable efforts, could not locate 
a parent, the public agency would not 
have to again attempt to contact other 
individuals meeting the definition of 


parent in § 300.30 to seek consent. 


Changes: None. 


Comment: One commenter 
recommended that the regulations 


clarify whether the qualifications of a 


judge-appointed surrogate parent in 

§ 300.519(c) would apply to new 

§ 300.300(a)(2)(iii) (proposed 

§ 300.300(a)(2)(ii)(C)), regarding consent 
for an initial evaluation for a child who 
is a ward of the State. 

Discussion: Section 
614(a)(1)(D)(iii)(I) (cc) of the Act, which 
is the basis for new § 300.300(a)(2)(iii) 
(proposed § 300.300{a)(2}(ii)(C)), 
provides that the public agency is not 
required to obtain informed consent 
from the parent for an initial evaluation 
of a child who is a ward of the State and 
is not living with the child’s parent if 
the rights of the parent to make 
educational decisions have been 
subrogated by a judge in accordance 
with State law and consent for an initial 
evaluation has been given by an 
individual appointed by the judge to 
represent the child. This is a special 
situation, limited only to children who 
are wards of the State not living with a 
parent and limited only to the situation 
of seeking consent for an initial 
evaluation. A person appointed under 
this provision is not a surrogate parent 
as that term is used in these regulations. 
The requirements of § 300.519(c) do not 


_apply to persons authorized to provide 


consent for initial evaluations under 
this provision. 

It is noteworthy that the provision in 
new § 300.300(a)(2)(iii) (proposed 
§ 300.300(a)(2)(ii)(C)) is only a limited 
exception to the requirement to obtain 
informed parental consent for an initial 
evaluation. Most children will not have 
a surrogate parent already appointed at 
this stage of their involvement with 
services under the Act. However, if a 
child has a surrogate parent appointed 
under § 300.519(c), and the rights of that 
person to make educational decisions 
for the child have not béen subrogated 
by a judge under State law, the public 
agency would have to seek informed 
parental consent from that person. 

Changes: None. 

Comment: One commenter 
recommended revising § 300.300(a)(3) to 
prohibit a public agency from pursuing 
an initial evaluation without parental 
consent. Another commenter 
recommended requiring a public agency 
to use the due process procedures to 
conduct an initial evaluation if the 
parent does not provide consent and the 
public agency believes that the child 
would not otherwise receive needed 
services. A few commenters stated that 
§ 300.300(a)(3) is inconsistent with 
statutory language and opposed 
language stating that the public agency 
may, but is not required to, pursue the 
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- initial evaluation of a child whose 
parents have refused to consent or failed 
to respond to a request for consent. 

Discussion: Section 300.300(a)(3) is 
consistent with section 614(a)}(1)(D)(ii) 
of the Act, which states that a public 
agency may pursue the initial 
evaluation of a child using the 
procedural safeguards if a parent does 
not provide consent or fails to respond 
to a request to provide consent for an 
initial evaluation. Consistent with the 
Department’s position that public 
- agencies should use their consent 
override procedures only in rare 
circumstances, § 300.300(a)(3) clarifies 
that a public agency is not required to 
pursue an initial evaluation of a child 
suspected of having a disability if the 
parent does not provide consent for the 
initial evaluation. State and local 
educational agency authorities are in the 
best position to determine whether, in a 
particular case, an initial evaluation 
should be pursued. 

Changes: None. 

Comment: A few commenters 
recommended clarifying the parental 
consent requirements for an initial 
evaluation. Many commenters 
recommended that LEAs maintain 
documentation that the parent has been 
fully informed and understands the 
nature and scope of the evaluation. One 
commenter recommended that the 
regulations require that informed 
parental consent for an initial 
evaluation be documented in writing. 

Discussion: Section 300.300(a)(1)(i), 
consistent with section 614(a)(1)(D)(i)(I) 
of the Act, is clear that the public 
agency proposing to conduct an initial 
evaluation to determine if a child 
qualifies as a child with a disability 
under § 300.8 must obtain consent from 
the parent of the child before 
conducting the evaluation. Consent, as 
defined in § 300.9, means that the 
parent has been fully informed in his or 
- her native language, or other mode of 
communication, and understands and 
agrees in writing to the initial 
evaluation. The methods by which a 
public agency seeks to obtain parental 
consent for an initial evaluation (beyond 
the requirement that the public agency 
use the parent’s native language or 
mode of communication) and how a 
public agency documents its efforts to 
obtain the parent’s written consent are 
appropriately left to the discretion of 
SEAs and LEAs. 

_ Changes: None. 

Comment: A few commenters 
recommended that the regulations — 
include language clarifying that a public 
agency is not in violation of the FAPE 
requirements if the public agency does 
not pursue an initial evaluation when 


the parent refuses to consent or fails to 
respond to a request for consent. One 
commenter recommended adding 
language to the regulations to clarify 
that if a parent refuses to consent to an 
initial evaluation, the child would not 
be considered to be a child with a 
disability. 

Discussion: While we agree that a 
public agency would not be in violation 
of the FAPE requirements for failing to 


_ pursue an initial evaluation through due 


process, we do not believe that a change 
to the regulations is necessary. The 
FAPE requirements in §§ 300.101 
through 300.112, consistent with section 
612(a) of the Act, apply only to a child 
with a disability, as defined in § 300.8 
and section 602(3) of the Act. A child 
would not be considered a child with a 
disability under the Act if the child has 
not been evaluated in accordance with 
§§ 300.301 through 300.311 and 
determined to have one of the 
disabilities in § 300.8(a), and because of 
that disability, needs special education 
and related services. 

Further, § 300.534(c)(1), consistent 
with section 615(k)(5)(C) of the Act, 
provides that a public agency would not 
be deemed to have knowledge that a 
child is a child with a disability, for 
disciplinary purposes, if a parent has 
not allowed the child to be evaluated or 
refuses services under the Act. 

Changes: None. 

Comment: A few commenters 
recommended that the regulations 
clarify that the public agency is not in 
violation of the child find requirements 
if the public agency does not pursue an 
initial evaluation when the parent 
refuses to consent or fails to respond to 
a request for consent. 

Discussion: We agree that States and 
LEAs should not be considered to be in 
violation of their obligation to locate, . 
identify, and evaluate children 
suspected of being children with 
disabilities under § 300.111 and section 
612(a)(3) of the Act if they decline to 
pursue an evaluation (or reevaluation) 
to which a parent has refused or failed 
to consent. .We will add language to the 
regulations to make this clear. 

Changes: We have added language to 
§ 300.300(a)(3) and (c)(1) to clarify that 
a State or public agency does not violate 
the requirements of § 300.111 and 
§§ 300.301 through 300.311 if it declines 
to pursue an evaluation or reevaluation 
to which a parent has refused or failed 
to consent. 

Comment: A few commenters 
recommended that the regulations 
define ‘‘fails to respond” as used in 
§ 300.300(a)(3). 

Discussion: Section 300.300(a)(3), 
consistent with section 614(a)(1)(D)(ii)(D 


of the Act, states that if a parent of a 
child enrolled in public school, or 
seeking to be enrolled in public school, 
does not provide consent for an initial 
evaluation, or the parent “‘fails to 
respond” to a request to provide 
consent, the public agency may, but is 
not required to, pursue the initial 
evaluation of the child by utilizing the 
procedural safeguards, if appropriate, 
except to the extent inconsistent with 
State law relating to such parental 
consent. The meaning of “‘fails to 
respond,” in this context, is generally 
understood to mean that, in spite of a 
public agency’s efforts to obtain consent 
for an initial evaluation, the parent has 
not indicated whether the parent 
consents or refuses consent to the 
evaluation. We believe the meaning is 
clear in the regulations and, therefore, 
decline to define the phrase in these 
regulations. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
include language to require a public 
agency to provide the following 
information (in the parent’s native 
language) to a parent who refuses 
consent or fails to respond to a request 
for consent for an initial evaluation: The 
reasons why the public agency believes 
the child may be eligible for special 
education; confirmation that the 
requested evaluation and any 
subsequent special education services 
will be provided at no cost and 
scheduled in cooperation with parents 
with transportation provided; The 
nature of the evaluations and 
credentials of evaluators; the types of 
special education services that the child 
could receive if eligible; and the risks of 
delaying an evaluation. 

Discussion; The prior written notice 
requirements in § 300.503, consistent 
with section 615(c)(1) of the Act, 
address many of the concerns raised by 
the commenter. Consistent with 
§ 300.503(b) and (c), prior notice must 
be given to the parents when a public 
agency proposes to evaluate a child and 
would explain why the public agency 
believes the child needs an evaluation 
to determine whether the child is a 
child with a disability under the Act; 
describe each evaluation procedure, 
assessment, record, or report the agency 
used as a basis for proposing that the 
child needs an evaluation; explain that 
the parents have protection under the 
Act’s procedural safeguards; provide 
sources for parents to contact to obtain 
assistance in understanding the 
provisions of the Act; and describe other 
factors that are relevant to the agency’s 
proposal to conduct the evaluation of 
the child. 
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In addition to the prior written notice, 
§ 300.504(a)(1), consistent with section 
615(d)(1)(A)(i) of the Act, requires that 
a copy of the procedural safeguards 
notice be given to parents upon an 
initial referral or parental request for an 
evaluation. Consistent with § 300.503(c) 
and § 300.504(d), the prior written 
notice and the procedural safeguards 
notice, respectively, must be written in 
language understandable to the general 
public and be provided in the native 
language of the parent or other mode of 
communication used by the parent, 
unless it is clearly not feasible to do so. 

As a matter of practice, public 
agencies provide parents with general 
information about the special education 
and related services that are available to 
eligible children with disabilities and 
inform the parent that the public 
agency’s evaluation is provided at no 
cost. We believe that this information, 
along with the information provided in 
the prior written notice and procedural 
safeguards notice, will help a parent 


determine whether there are any risks of. 


delaying an evaluation. Therefore, we 
do not believe additional regulations are 
necessary. 

With regard to information regarding 
an evaluator’s credentials, we do not 
believe it is necessary to require public 
agencies to provide this information te 
parents because § 300.304(c)(1)(v) and 
section 614(b)(3)(A)(iv) of the Act 
require the public agency to ensure that 
the evaluation is conducted by trained 
and knowledgeable personnel. 

If transportation to an evaluation 
outside the school environment is 
necessary, the public agency would 
have to provide it, as a part of its 
obligation to ensure that all eligible 
children are located, identified, and 
evaluated. However, we do not believe 
that the parents need to be notified of 
this fact because, in most cases, children 
can be evaluated at school during the 
school day and there is no requirement 
that a parent be present during the 
evaluation. Thus, requiring that all 
parents be notified about transportation 
to evaluations would be unnecessarily 
burdensome. 

Changes: None. 


Parental Consent for Services 
(§ 300.300(b)) 


Comment: A few commenters 
requested that the Department address 
situations in which a child is receiving 
special education services and a parent 
wants to withdraw consent or refuse 
services because the parent believes the 
child no longer needs special education 
services. A few commenters stated that 
public agencies should not be allowed 
to use the procedural safeguards to 


continue to provide special education 
and related services to a child whose ~ 
parents withdraw consent for the 
continued provision of special 
education and related services. 

Discussion: We are considering the 
question of whether parents who 
previously consented to the initiation of 
special education services should have 
the right to subsequently remove their 
child from special education services. 
We anticipate publishing a notice of 
proposed rulemaking in the near future 
‘seeking public comment on this i issue. 

Changes: None. 

Comment: One commenter 
recommended changing the regulations 
to allow the public agency to provide 
services in anticipation of receiving 
parental consent when the public 
agency initiates a due process hearing to 
obtain parental consent for initial 
services. 

Discussion: To implement the change 
requested by the commenter would be 
inconsistent with the Act. Section 
614(a)(1)(D)(i)(ID of the Act requires a 
public agency to obtain informed 
parental consent before providing initial 
special education and related services to 
a child. In addition, a public agency 
may not initiate a due process hearing 
to provide special education and related 
services to a child when a parent refuses 
to consent to initial services, consistent 
with section 614(a)(1)(D)(ii)(I) of the 


. Act. A child whose parent has refused 


consent for initial services would not be 
provided special education and related 
services and would continue to receive 
general education services. 

Changes: None. 

Comment: A few commenters 
requested that the regulations clarify the 
meaning of ‘initial provision of 
services” as used in § 300.300(b). 

Discussion: We believe § 300.300(b) is 
clear that the “initial provision of . 
services” means the first time a parent 
is offered special education and related 
services after the child has been 
evaluated in accordance with the 
procedures in §§ 300.301 through 
300.311, and has been determined to be 


_ achild with a disability, as veers in 


§ 300.8. 

Changes: None. 

Comment: One commenter requested 
that the regulations permit mediation 
when a parent of a child refuses to 
consent to the provision of special 
education and related services. A few 
commenters recommended revising the 
regulations to require a public agency to 
use the due process procedures, or other 
alternative dispute resolution 
procedures, if a parent refuses to 
consent to initial services. 


Discussion: Section. 300.300(b)(2), 
consistent with section 
614(a)(1)(D)(ii)(ID of the Act, is clear 
that if a parent fails to respond or 
refuses to consent to initial services, the 
public agency may not use the 
mediation procedures in § 300.506 or 
the due process procedures in 
§§ 300.507 through 300.516 in order to 
obtain agreement or a ruling that the 
services may be provided to a child. 

Changes: None. 

Comment: One commenter stated that 
additional documentation is necessary if 
a parent does not provide consent for 
initial services and suggested adding 
language to the regulations to require 
public agencies to document the steps 
they have taken to obtain parental 
consent for initial services and to 
maintain them in the child’s permanent 
file. Another commenter recommended 
requiring that the parent’s refusal to 
consent for initial services occur during 
a properly convened IEP Team meeting. 
The commenter also suggested requiring 
that the documentation of a parent’s 
refusal to provide consent include _ 
evidence that all options waived by the 
parent have been explained, that the 
parent has refused services, and the 
reasons for the parent’s refusal. 

Discussion: We believe that a public 
agency must make reasonable efforts to 
obtain informed consent from the parent 
for the initial provision of special 
education and related services to the 
child and will make this clear in 
§ 300.300(b). We noted in our 
discussion regarding the reasonable 
efforts that a public agency must make 
to obtain parental consent for an initial 
evaluation to determine whether the 
child is a child with a disability, that we 
added a new paragraph (d)(5) to 
§ 300.300 that provides that to meet the 
reasonable efforts requirement, a public 
agency must document its attempts to 
obtain consent using the procedures in 
§ 300.322(d). We believe a public agency 
should make these same reasonable 
efforts to obtain parental consent for 
initial services, and will include this in 
new § 300.300(d)(5). 

We do not believe it is necessary or 
appropriate to require a public agency to 
maintain additional documentation, 
beyond that required in new 
§ 300.300(d)(5), of a parent’s refusal te 
provide consent for initial services or to 
prescribe where this documentation 
must be obtained or maintained. Public 
agencies understand the importance of 
properly documenting a parent’s refusal 
to consent to the initial provision of 
special education and related services 
and are in the best position to determine 
any additional documentation that is 
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necessary and where to obtain and 
maintain such documentation. 

Changes: We have added a new 
paragraph (b)(2) to § 300.300 to clarify . 
that the public agency must make 
reasonable efforts to obtain informed 
consent from the parent for the initial 
provision of special education and 
related services to the child. Subsequent 
paragraphs have been renumbered 
accordingly. We also have included a 
reference to new § 300.300(b)(2) in new 
§ 300.300(d)(5) that requires a public 
agency to document its attempts to 
obtain consent using the procedures in 
§ 300.322(d). 

Comment: One commenter 
recommended adding language to 
clarify that if a parent does not consent 
to initial services, the child would be 
considered a part of the general 
education enrollment and subject to the 
same disciplinary provisions as 
nondisabled children. 

Discussion: The language requested 
by the commenter is not necessary 
because section 615(k)(5)(C) of the Act 
already provides for situations in which 
a parent refuses consent for initial 
services and the child subsequently 
engages in behavior that violates a code 
of student conduct. Section 
300.534(c}{1), consistent with section 
615(k)(5)(C) of the Act, provides that a 
public agency would not be deemed to 
have knowledge that a child is a child 
with a disability if the parent of the 
child has not allowed an evaluation of’ 
the child pursuant to §§ 300.301 
through 300.311, or has refused services 
under this part. Therefore, such a child 
would not be able to assert any of the 
protections provided to children with 
disabilities under the Act, and would be 
subject to the same disciplinary 
procedures as any other child. 

Changes: None. 

Comment: A few commenters 
recommended requiring a public agency 
to refer parents who do not provide 
consent for initial services to the State’s 
* PTI center so that the parents can be 
advised of the benefits of special 
education and their rights and 
responsibilities under the Act. 

iscussion: We do not believe it 
would be appropriate to require a public 
agency to refer parents to a particular 
agency or program. Such matters are 
best left to States and LEAs to decide 
and should not be included in the 
regulations. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
require a public agency to report a 
parent for suspected child abuse or 
neglect to the appropriate agency if the 
public agency believes that the parent’s 


failure or refusal to consent to initial 
services meets the definition of child 
abuse or neglect under the State’s 
mandatory reporting law. 

Discussion: It is not necessary to 
include the requirement recommended 
by the commenter in these regulations, 
as the issue would already be addressed 
by State law, if under State law a 
parent’s failure to consent to initial 
services under the Act was considered 
child abuse or neglect. 

Changes: None. 

Comment: Numerous commenters 
expressed concern about new 
§ 300.300(b)(4)(ii) (proposed 
§ 300.300(b)(3)(ii)), which provides that 
if a parent fails to consent for initial 
services or refuses to respond to a 
request for consent, the public agency is 
not required to convene an IEP Team 
meeting or develop an IEP for the child. 
A few commenters stated that this 
should be permitted only when a parent 
refuses services, but not when a parent 
fails to respond to a request for consent 
for initial services. A few commenters 
stated that the regulations should be 
revised to clarify that this applies only 
to subsequent IEP Team meetings, not 
the initial IEP Team meeting. One 
commenter recommended revising the 
regulations to require an IEP Team 
meeting to be held and an IEP 
developed to provide a basis for 
informed consent. 

Discussion: New 300.300(b)(4)(ii) 
(proposed § 300.300(b)(3)(ii)) follows 
the specific language in section 
(bb) of the Act and 
reflects the new provision in the Act 
that relieves public agencies of any 
potential liability for failure to convene 
an IEP Team meeting or develop an IEP 
for a child whose parents have refused 
consent or failed to respond to a request 
for consent to the initial provision of 
special education and related services. It 
does not, however, prevent a public 
agency from convening an IEP Team 
meeting and developing an IEP for a 
child as a means of informing the parent 
about the services that would be 
provided with the parent’s consent. 

Changes: None. 

Comment: A few commenters 
questioned how a parent could be 
adequately informed of the services the 
parent is refusing if the public agency is 
not required to develop an IEP when the 
parent refuses to consent to the initial 
provision of special education and 
related services. 

Discussion: We understand the 
commenters’ concern that a parent of a 
child with a disability who refuses to 
consent to the provision of special . 
education and related services may not 
fully understand the extent of the 


special education and related services 
their child would receive without the 
development of an IEP for their child. 
However, we do not view the consent 
provisions of the Act as creating the 
right of parents to consent to each 
specific special education and related 
service that their child receives. Instead, 
we believe that parents have the right to 
consent to the initial provision of ‘ 
special education and related services. 
“Fully informed,” in this context, 
means that a parent has been given an 
explanation of what special education 
and related services are and the types of 
services that might be found to be 
needed for their child, rather than the 
exact program of services that would be 
included in an IEP. 

Changes: None. 

Comment: One commenter stated that 
the regulations should include sanctions 
for parents who repeatedly fail to 
respond to requests for consent from 
public agencies, such as paying the 
costs incurred by agencies attempting to 
obtain consent. 

Discussion: The Act does not 
authorize sanctions against parents who 
fail to respond to requests for consent. 

Changes: None. 


Parental Consent for Reevaluations 
(§ 300.300(c)) 


Comment: Several commenters 
recommended allowing public agencies 
to use the due process procedures to 
override a parent’s refusal to consent to 
a reevaluation. 

Discussion: Override of parental 
refusal to consent to a reevaluation is 
already addressed in the regulations. 
Section 300.300(c) states that each 
public agency must obtain informed 
parental consent in accordance with 


- §300.300(a)(1) prior to conducting any 


reevaluation of a child with a disability. 
Section 300.300(a)(3) allows a public 
agency to override parental refusal to 
consent to an initial evaluation by 


- utilizing the mediation procedures 


under § 300.506 or the due process 
procedures under §§ 300.507 through 
300.516. The cross-reference in 
§ 300.300(c)(1)(i) to the provision in 
§ 300.300(a)(1) provides the basis for 
allowing a public agency to override the 
parent’s refusal of consent to a 
reevaluation. However, we believe it is 
important to state this more directly and 
will, therefore, add language to 
§ 300.300(c)(1) to clarify that if a parent 
refuses to consent to a reevaluation, the 
public agency may, but is not required 
to, pursue the reevaluation by using the 
procedural safeguards in subpart E of 
this part. 

Changes: We have restructured 
§ 300.300(c)(1) and added a new 
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§ 300.300(c)(1)(ii) to clarify that a public 
agency may, but is not required to, 
pursue a reevaluation using the 
procedural safeguards. 

Comment: One commenter requested 
that the regulations clarify a public 
agency’s responsibilities for a 
reevaluation if the agency has taken 
reasonable measures to obtain consent 
and the parent has failed to respond. 

Discussion: We do not believe that 


- further clarification in the regulations is 


necessary. Section 300.300(c)(2), 
consistent with section 614(c)(3) of the 
Act, is clear that a public agency may 
conduct a reevaluation of a child with 

a disability, if the public agency can 
demonstrate that it has made reasonable 
efforts to obtain such consent and the 
child’s parent has failed to respond to 

a request for consent. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
require a public agency to obtain 
parental consent for any tests needed for 
a reevaluation that were not used for the 
initial evaluation or previous 
reevaluations. 

Discussion: We do not agree that a 
change should be made. Section 
614(c)(3) of the Act, which is 
incorporated in § 300.300(c), already 
requires a public agency to obtain 
parental consent before conducting any 
tests needed for a reevaluation, 
regardless of whether the tests differ 
from tests used in previous evaluations 
of the child. 

Changes: None. 

Comment: Many commenters 
recommended retaining current 
§ 300.505(c)(2), which requires a public 
agency to document the specific 
reasonable measures it has taken to 
obtain parental consent for a 
reevaluation, including detailed records 
of telephone calls made or attempted 
and the results of those calls; copies of 
any correspondence sent to the parents 
and any responses received; and 
detailed records of visits made to the 
parents’ home or place of employment 
and the results of those visits. One 
commenter suggested that if the 
requirements in current § 300.505(c)(2) 
were not retained, the regulations 
should define reasonable measures as at 
least three good-faith attempts to contact 
a parent. Many commenters stated that 
current § 300.505(c)(2) must be retained 
because it is protected by section 607(b) 
of the Act, which provides that the 
Secretary may not publish final 
regulations that would procedurally or 
substantively lessen the protections 
provided to children with disabilities in 
the regulations that were in effect on 
July 20, 1983. 


Discussion: We agree that the 
requirements in current § 300.505(c)(2) 
should be retained. We noted in our 
discussions regarding the reasonable 
efforts that a public agency must make 
to obtain parental consent for an initial 


evaluation and the initial provision of 


services, that we added a new paragraph 
(d)(5) to § 300.300 that provides that to 
meet the reasonable efforts requirement, 
a public agency must document its . 
attempts to obtain consent using the 
procedures in § 300.322(d). These are 
the same procedures in current 
§ 300.505(c)(2). Therefore, we will 
include a reference to § 300.300(c)(2)(i) 
in new § 300.300(d)(5). 

Changes: We included a reference to 
§ 300.300(c)(2)(i) in new § 300.300(d)(5). 


Other Consent Requirements 
(§ 300.300(d)) 


Comment: Many commenters 
recommended that the regulations 
include language clarifying that a public 
agency is not authorized to override the 
lack of parental consent for an initial 
evaluation for children who are home 
schooled or placed in a private school 
by the parents at their own expense. 
One commenter recommended 
removing the phrase “public school or 
seeking to enroll in public school” in 
§ 300.300(a)(3) to permit a public agency 
to override lack of parental consent for 
children who are home schooled or 
placed in a private school by seacaaeg at 
their own expense. 

Discussion: We agree with the 
commenters who recommended that, for 
children who are home schooled or 
placed in a private school by their 
parents at their own expense, consent 
override should not be permitted. We 
will add a new paragraph (4) to 
§ 300.300(d) to make this clear. 

There are compelling policy reasons 
why the Act’s consent override 
procedures should be limited to 
children who are enrolled, or who are 
seeking to enroll, in public school. 
Because the school district has an 
ongoing obligation to educate a public 
school child it suspects has a disability, 
it is reasonable for a school district to 
provide the parents with as much 
information as possible about their 
child’s educational needs in order to 
encourage them to agree to the provision 
of special education services to meet 
those needs, even though the parent is 
free, ultimately, to reject those services. 
The school disfrict is accountable for. 


~ the educational achievement of all of its 


children, regardless of whether parents 
refuse the provision of educationally 
appropriate services. In addition, 
children who do not receive appropriate 
educational services may develop 


behavioral problems that have a 
negative impact on the learning 
environment for other children. 

By contrast, once parents opt out of 
the public school system, States and 
school districts do not have the same 
interest in requiring parents to agree to 
the evaluation of their children. In such 
cases, it would be overly intrusive for 
the school district to insist on an 
evaluation over a parent’s objection. The 
Act gives school districts no regulatory 
authority over private schools. 
Moreover, the Act does not require 
school districts to provide FAPE to 
children who are-home schooled or 
enrolled in private schools by their 
parents. 

Public agencies do have an obligation 
to actively seek parental consent to 
evaluate children attending private 
schools (including children who are 
home schooled, if a home school is 
considered a private school under State 
law) who are suspected of being 
children with disabilities under the Act, 
in order to properly identify the number 
of private school children with 
disabilities and consider those children 
as eligible for equitable services under 
§§ 300.132 through 300.144. However, 
this obligation does not extend to 
overriding refusal of parental consent to 
evaluate parentally-placed private 
school children. 

Section 300.300(a)(3) provides that a 
public agency may override parental 
consent for an initial evaluation only for 
children who are enrolled in public 
school or seeking to be enrolled in 
public school, so we are not making the 
sugs ested change in § 300.300(a)(3). 

Changes: We have added a new 
paragraph (4) to § 300.300(d) to clarify 
that consent override is not permitted 
for children who are home schooled or 
placed in private schools by their 
parents. 


Evaluations and Reevaluations 
Initial Evaluations (§ 300.301) 


Request for Initial Evaluation 
(§ 300.301(b)) 


Comment: Several commenters 
recommended that teachers and related 
services providers be included as 
individuals who can refer a child for an 
initial evaluation. A few commenters 
requested clarification as to whether 
States can authorize other individuals 
who are acting on behalf of a public 
agency (e.g., family court, probation 
officers, staff from other public 
agencies) to refer a child for an initial 
evaluation, and whether individuals 
responsible for protecting the welfare of 
a child who are not acting on behalf of 
an SEA or LEA, such as physicians and 
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social workers, can refer a child for an 
initial evaluation. 

Discussion: Section 614 (a)(1)(A) of 
the Act provides that an SEA, other 
State agency, or LEA shall conduct a full 
and individual evaluation of a child 
before the provision of special 
education and related services. In 
§ 300.301(a), we interpret this language 
as requiring public agencies, as that 
term is defined in § 300.33, to conduct 
evaluations, because those are the only 
agencies in the State responsible for 
providing FAPE to eligible children. 
The same language is used in section 
614(a)(1)(B) of the Act to describe the 
agencies that may initiate a request for 
an initial evaluation to determine if a 
child is a child with a disability. We 
similarly interpret this language to be 
referring to the entities that are public 
agencies under § 300.33. Therefore, 

§ 300.301(b) states that either a parent or 
a public agency may initiate a request 
for an initial evaluation. The language 
does not include employees of SEAs or 
“LEAs (e.g., teachers and related services 
providers), unless they are acting for the 
SEA or LEA, or of other State agencies 
(e.g., probation officers, social workers, 
or staff from State agencies that are not 
public agencies as defined in § 300.33). 

The requirements in § 300.301(b) 
pertain to the initiation of an evaluation 
under §§ 300.301 through 300.305 and 
should not be confused with the State’s 
child find responsibilities in § 300.111 
and section 612(a)(3) of the Act. The 
child find requirements permit referrals 
from any source that suspects a child 
may be eligible for special education 
and related services. Child find 
activities typically involve some sort of 
screening process to determine whether 
the child should be referred for a full 
evaluation to determine eligibility for 
special education and related services. 
Therefore, persons such as employees of 
the SEA, LEA, or other public agencies 
responsible for the education of the 
child may identify children who might 
need to be referred for an.evaluation. 
However, it is the parent of a child and 
the public agency that have the 
responsibility to initiate the evaluation 
procedures in §§ 300.301 through 
300.311 and section 614 of the Act. 

Changes: None. 

Comment: Several commenters stated 
that the regulations should clarify that 
the 60-day timeframe in § 300.301(c) to 
complete an evaluation does not begin 
if a parent requests an initial evaluation, 
the LEA denies the request, and the 
parent challenges the LEA’s decision in 
a due process hearing. 

Discussion: We bdlews the regulations 
already address the commenters’ 
concern. Section 300.301(b) provides 


that a parent may initiate a request for 
an initial evaluation to determine if the 
child is a child with a disability. If the 
public agency agrees to conduct the 
evaluation, § 300.304(a) requires the 
public agency to provide notice to the 
parents, in accordance with § 300.503, 
that describes any evaluation 
procedures that the agency proposes to 
conduct. The public agency must obtain 
informed consent for the evaluation, 
consistent with §§ 300.9 and 300.300, 
prior to conducting the evaluation. The 
60-day timeframe begins when the 
public agency receives the consent for 
evaluation. 

If, however, the public agency does 
not suspect that the child has a 
disability and denies the request for an 
initial evaluation, the public agency 
must provide written notice to the 
parents, consistent with § 300.503(b) 
and section 615(c)(1) of the Act, which 
explains, among other things, why the 
public agency refuses to conduct an 
initial evaluation and the information 
that was used as the basis to make that 
decision. The parent may challenge 
such a refusal by requesting a due 
process hearing, but the timeline for 
conducting the evaluation does not 
begin prior to parental consent for 
evaluation. A parent would not be able 
to give consent under this part without 
knowing what specific evaluation 
procedures the public agency is 
to conduct. 

Changes: None. 

Comment: A few commenters 
recommended that the regulations 
clarify whether a public agency has the 
right to deny a parent’s request for an 
initial evaluation. 

Discussion: The regulations are 
sufficiently clear on this point. Section 
300.503(a), consistent with section 


- 615(b)(3) of the Act, provides that a 


public agency may refuse to initiate or 
change the identification, evaluation, or 
educational placement of the child, or 
the provision of FAPE to the child, if the 
public agency provides written notice. 
This includes situations in which a 
public agency wishes to deny a parent’s 
request for an initial evaluation. The 
written notice must meet the 
requirements in § 300.503(b). Thus, for 
situations in which a public agency 
wishes to deny a parent’s request for an 
initial evaluation, the-written notice 
would provide, among other things, an 
explanation of why the public agency 
refuses conduct an initial evaluation 
and the information that was used to 
make that decision. A parent may : 
challenge the public agency’s refusal to 
conduct an initial evaluation by 
requesting a due process hearing. 
Changes: None. 


Procedures for Initial Evaluation 
(§ 300.301(c)) 


Comment: Numerous commenters 
requested that the regulations clarify 
when the 60-day timeframe for a public 
agency to conduct an initial evaluation 
begins. One commenter requested that 
the 60-day timeframe include 


completing both the evaluation and 


eligibility determination. 

Several commenters recommended 
reducing the timeframe for evaluations 
from 60 days to 30 days. Some 
commenters recommended that the 60- 
day timeframe be 60 school days. A few 
commenters stated that the timeframe 
for evaluation should be longer if 
additional time is required for specific 
assessments, such as behavioral 
assessments or other assessments based 
on scientific practices. 

Discussion: It would be inconsistent 
with the Act to reduce the timeframe 
from 60 days to 30 days, require the 60- 
day timeframe to be 60 school days, 
extend the timeframe for particular 
types of assessments, or require that the 
60-day timeframe cover both the 
evaluation and determination of 
eligibility. Section 614(a)(1)(C)(i)(1) of 
the Act requires an initial evaluation to 
be conducted within 60 days of 
receiving parental consent for the 
evaluation or, if the State establishes a 
timeframe within which the evaluation 
must be conducted, within that 
timeframe. The regulations in 
§ 300.301(c) reflect this requirement. 

Changes: None. 

Comment: A few commenters asked 
whether a State could establish a 
timeframe of more than 60 days to 
complete an initial evaluation. A 
significant number of commenters 
recommended that if a State establishes 
its own timeframe within which an 
evaluation must be conducted, that the 
timeframe be less, but not more, than 60 
days. Several commenters 
recommended that if a State has its own 
timeframe for evaluation, the timeframe 
should be reasonable and “‘reasonable”’ 
should be defined. Some commenters 
recommended that if a State’s timeframe 
is greater than 60 days, the Department 
should provide guidance to the State 
and to parents in that State. One 
commenter recommended that if a State 
establishes its own timeframe, the State 
must offer parents an adequate 
opportunity to assert their procedural 
rights. 

Discussion: Section 300.301(c), 
consistent with section 614(a)(1)(C)(i)(I) 
of the Act, requires an initial evaluation 
to be completed within 60 days of 
receiving parental consent for 
evaluation or, if the State establishes a 
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timeframe within which the evaluation 
must be conducted, within such 
timeframe. The Department declines to 
require that a State-established 
timeframe be less than 60 days or to 
place additional requirements on States 
with timeframes of greater than 60 days 
because the Act gives States the 
authority to establish different 
timeframes and imposes no restrictions 
on State exercise of that authority. We 
believe this is evidence of an intent to 
permit States to make reasoned 
determinations of the appropriate 
period of time in which evaluations 
should be conducted based on 
particular.State circumstances. 

Changes: None. 

Comment: Numerous commenters 
requested clarification regarding the 
timeframe to complete an initial 
evaluation and convene the IEP Team. 
A few commenters stated that the 
timeframe from referral to IEP 
development could be as long as 120 
calendar days (30 days from referral to 
consent; 60 days from consent to the 
eligibility determination; and 30 days 
from the eligibility determination to 
development of the IEP), and 
recommended that this timeframe be 60 
days. 

One commenter recommended that 
public agencies provide consent forms 
to parents promptly after a referral for 
evaluation has been made so that the 
child’s evaluation is not delayed. A few 
commenters asked how promptly an 
LEA must seek parental consent 
following a referral for evaluation, and 
whether an LEA can wait until 
September to obtain consent if a referral 
is made in June or July. 

Discussion: We cannot change the 
timeframe for an initial evaluation 
specified in section 614(a)(1)(C) of the 
Act. Section 614(a)(1)(C) of the Act 
requires that an initial evaluation be 
conducted within 60 days of receiving 
parental consent for the evaluation, or 
within the timeframe established by the 
State. Section 300.323(c) isa 
longstanding requirement that a meeting 
be held to develop the child’s IEP 
within 30 days of determining that a 
child needs special education and 
related services. We decline, however, 
to specify the timeframe from referral 
for evaluation to parental consent, or the 
timeframe from the completion of an 
evaluation to the determination of 
eligibility, as we are not in a position to 
determine the maximum number of 
days that should apply to these periods 
in all circumstances. 

However, it has been the 
Department’s longstanding policy that 
evaluations be conducted within a 
reasonable period of time following the 


agency’s receipt of parental consent, if 
the public agency agrees that an initial 
evaluation is needed to determine 
whether a child is a child with a 
disability. Likewise, the Department - 
believes that eligibility decisions should 
be made within a reasonable period of 
time following the completion of an 
evaluation. 

The child find requirements in 
§ 300.111 and section 612(a)(3)(A) of the 
Act require that all children with 
disabilities in the State who are in need 
of special education and related services 
be identified, located, and evaluated. 
Therefore, it would generally not be 
acceptable for an LEA to wait several 
months to conduct an evaluation or to 
seek parental consent for an initial 
evaluation if the public agency suspects 
the child to be a child with a disability. 

If it is determined through the 
monitoring efforts of the Department or 
a State that there is a pattern or practice 
within a particular State or LEA of not 
conducting evaluations and making 
eligibility determinations in a timely 
manner, this could raise questions as to 
whether the State or LEA is in 
compliance with the Act. 

With regard to the total timeframe 
from referral to IEP development, this 
will vary based on a number of factors, 
including the timing of parental consent 
following referral for an evaluation and 
whether a State establishes its own 
timeframe to conduct an initial 
evaluation. Given such factors, we do 
not believe it is feasible to further 
regulate on this timeframe. 

Changes: None. 

Comment: Numerous commenters 
recommended that an initial evaluation 
be conducted in an expedited timeframe 
for children who are homeless or in the 
custody of a child welfare agency. The 
commenters stated that public agencies 
should take into consideration the date 
on which the child was first referred for 
evaluation by any public agency. 

Discussion: Congress recognized the 
unique problems homeless children face 
and included several new provisions in 
the Act to ensure that homeless children 
and youth with disabilities have access 
to the same services and supports as all 
other children with disabilities. The 
Department recognizes that the high 
mobility rates of some homeless 
children with disabilities (as well as 
other children, including some children 
who are in the custody of a State child 
welfare agency) pose unique challenges 
when a child is referred for an 
evaluation, but moves to another district 
or State before an evaluation can be 
initiated or completed. In such cases, 
the Department believes it is important 
that the evaluations be completed as 


expeditiously as possible, taking into 
consideration the date on which the 
child was first referred for evaluation in 
any LEA. However, the high mobility 
rate of these children and their potential 
range of evaluation needs means that 
any specific expedited timeframe could 
be both too long to ensure that all 
children are evaluated before they 
move, and too short to be reasonable in 
all circumstances. There is nothing, 
however, in Part B of the Act or these 
regulations that would prohibit a State 
from establishing its own policies to 
address the needs of homeless children, 
including adopting a timeframe for 
initial evaluations that is less than 60 
days. 

Changes: None. . 


Exception (§ 300.301(d)) 


Comment: Numerous commenters 
requested clarification regarding 
whether the 60-day timeframe for initial 
evaluations could be extended by 
mutual agreement between the parent 
and the public agency. A few 
commenters asked whether the 60-day 
timeframe could be extended for reasons 
other than the exceptions listed in 
§ 300.301(d), and whether a State could 
include other exceptions in its State 
policies and procedures. 

Discussion: Congress was Clear in 
limiting the exceptions to the 60-day 
timeframe to the situations in section 
614(a)(1)(C)(ii) of the Act. Therefore, we 
do not believe it is appropriate to 
include in the regulations other 
exceptions, such as permitting a parent 
and a public agency to mutually agree 
to extend the 60-day timeframe or to 
include exceptions to the timeframe, 
that would be in addition to those in the 
Act and listed in § 300.301(d). However, 
the Act gives States considerable 
discretion with a State-adopted 
timeframe. A State could adopt a 
timeframe of 60 days or some other 
number of days, with additional 
exceptions. 

Changes: None. 

Comment: A number of comments 
were received requesting clarification 


_on the provision in § 300.301(d)(1), 


which allows an extension of the 60-day 


- or State-established timeframe to 


complete an initial evaluation if the 
parent of a child repeatedly fails or 
refuses to produce the child for an 
evaluation. A few commenters asked 
whether the exception applies when a 


‘ child is not available because of 


absences on the days the evaluation is 
scheduled. Several commenters stated 
that ‘‘produce” does not necessarily 
mean the child’s physical presence in 
school. Other commenters requested 
that the regulations define ‘‘repeatedly 
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fails” and “refuses to produce” so that 
LEAs do not have to engage in 
exhaustive efforts to obtain access to the 
child to complete the evaluation. 

One commenter recommended that 
the regulations clarify that an LEA must 
document that it has made several 
attempts to address the parent’s 
concerns and clarify any confusion the 
parent may have about the evaluation, 
as well as address issues that make it 
difficult for the parent to bring the child 
to a scheduled evaluation, such as lack 
of transportation and childcare. 

Discussion: Section 300.301(d) 
follows the specific language in section 
614(a)(1)(C)(ii)(I) of the Act. We do not 
believe it is appropriate or reasonable to 
define “repeatedly fails” or ‘‘refuses to 
produce” because the meaning of these 
phrases will vary depending on the 
specific circumstances in each case. For 
- example, situations in which a child is 
absent on the days the evaluation is 
scheduled because the child is ill would 
be treated differently than if a parent 
repeatedly fails to keep scheduled 
appointments. Similarly, situations in 
which a parent fails to keep scheduled 
appointments when a public agency 
repeatedly schedules the evaluation to 
accommodate the parent’s schedule 
would be treated differently than 
situations in which a public agency 
makes no attempt to accommodate a 
parent’s schedule. 

We do not believe it is necessary to 
clarify that an LEA must document that 
it has made several attempts to address 
a parent’s concerns and issues about the 
evaluation. As a matter of practice, 
LEAs attempt to address parent’s 
concerns and issues prior to scheduling 
an evaluation because repeated 
cancellations of appointments or 
repeated failures to produce the child 
for an evaluation are costly in terms of 
staff time and effort. 

Changes: None. 

Comment: Numerous commenters 
recommended that there be an 
exception to the 60-day timeframe when 
a child transfers to a new school before 
an evaluation is completed. 

Discussion: The exception referred to 
by the commenters is already in the 
regulations. Section 300.301(d)(2), 
consistent with section 614(a)(1)(C)(ii)(I) 
of the Act, states that the 60-day or 
State-established timeframe does not 
apply when a child transfers to a new 
school before an evaluation is 
completed, if the new public agency is 
making sufficient progress to ensure 
prompt completion of the evaluation, 
and the parent and new public agency 
agree to a specific time when the 
evaluation will be completed. While the 
exception to the 60-day timeframe, as 


stated in section 614(a)(1)(C)(ii)(1) of the 
Act and paragraph (d)(2) of this section, 
only applies when a child transfers to a 
school located in another public agency, 
we do not believe the language in 
paragraph (d)(2), as proposed in the 
NPRM, is necessarily clear on this 
matter. We, therefore, have added 
language in paragraph (d)(2) to provide 
additional clarity. We believe it is 
important that it is understood that the 
60-day or State-established timeframe 
does not apply when a child transfers 
from one school to another school in the 
same public agency. When a child 
transfers from one school to another 
school in the same public agency, we 
expect that an initial evaluation will be 
conducted within 60 days of receiving 
parental consent for the evaluation, or 
within the State-established timeframe. 

Changes: We have added language to 
§ 300.301(d)(2) to clarify that the 
exception to the 60-day or State- 
established timeframe only applies 
when a child transfers to a new school 
located in another public agency. 

Comment: Several comments were 
received on the provision in new 
§ 300.301(e) (proposed 
§ 300.301(d)(2)(ii)) that allows an 
exception to the 60-day or State- 
established timeframe, only if the new 
public agency is making sufficient 
progress to ensure a prompt completion 
of the evaluation and the parent and 
new public agency agree to a specific 
time when the evaluation will be 
completed. One commenter stated that 
schools would be unable to meet the 60- 
day timeframe for children who transfer 
from another public agency if the new 
public agency has not been notified of 
the evaluation timeframe. Another 
commenter recommended that 
exceptions to the 60-day timeframe 
should not be permitted because the 
term “sufficient progress” is not 
defined. A few commenters requested 
that the regulations define “sufficient 
progress.” 

One commenter stated that there 
might be legitimate reasons for not 
completing an evaluation within the 60- 
day timeframe, such as differences in 
the assessment instruments used in the 
previous and new public agency, and 
requested that the regulations provide 
guidance on how a public agency 
should determine if appropriate 
progress is being made. 

One commenter recommended that if. 
there is no date certain when an 
evaluation must be completed when a 
child transfers public agencies, the new 
public agency should conduct an 
evaluation within 60 days of the 
enrollment date of the child; make 
reasonable efforts to obtain evaluation 


information from the previous public 
agency; and consider any available 
evaluation information from the 
previous public agency. 

_One commenter recommended 
requiring the new public agency to 
contact the previous public agency 
within five days to request a report of 
any actions taken to transfer the child’s 
records, copies of completed 
evaluations, a copy of the child’s file, 
and an estimate as to when the 
information will be sent. The 
commenter stated that public agencies 
should be required to keep records of 
such attempts to inform parents of all 
actions through written communication. 
The commenter stated that if the 
information is not received within 15 
days, the new public agency should be 
required to begin a new evaluation and 
complete it within the 60-day or State- 
established timeframe. 

Discussion: The exceptions to the 60- 
day or State-established timeframe must 
be permitted because they are statutory. 
Section 614(a)(1)(C)(ii)() of the Act, 
which is incorporated in 
§ 300.300(d)(2), provides that the 60-day - 
or State-established timeframe does not 
apply if a child enrolls in a school 
served by the public agency after the 
relevant timeframe has begun, and prior 
to a determination by the child’s 
previous public agency as to whether 
the child is a child with a disability. 
The exception applies only if the 
subsequent public agency is making 
sufficient progress to ensure prompt 
completion of the evaluation, and the 
parent and subsequent public agency 
agree to a specific time when the 
evaluation will be completed. 

We do not believe it is necessary to 
define the phrase “sufficient progress”’ 
because the meaning will vary 
depending on the specific 
circumstances in each case. As one 
commenter noted, there may be 
legitimate reasons for not completing 
the evaluation within the 60-day 
timeframe, such as differences in 
assessment instruments used in the 
previous and new public agencies, and 
the length of time between a child 
leaving one school and enrolling in the 
next school. Therefore, we believe that 
whether a new public agency is making 
sufficient progress to ensure prompt 
completion of an evaluation is best left 


to the discretion of State and local 


officials and parents to determine. 

It would be over-regulating to specify 
the number of days within which a new 
public agency must request a child’s 
records from the previous public agency 
or to require the new public agency to 
document its attempts to obtain the 
records and keep parents informed of all 
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actions through written communication. 


_ We note, however, that § 300.304(c)(5), 


consistent with section 614(b)(3)(D) of 
the Act, requires each public agency to 
ensure that the evaluations of children 
with disabilities who transfer from one 
school district to another school district 
in the same school year are coordinated 
with the children’s prior and 
subsequent schools, as necessary, and as 
expeditiously as possible, to ensure 
prompt completion of full evaluations. 

Additiona ly, new § 300.323(g) 
(proposed § 300.323(e)(2)), consistent 
with section 614(d)(2)(C)(ii) of the Act, 
requires the new school in which the 
child enrolls to take reasonable steps to 
promptly obtain the child’s records 
(including the IEP and supporting 


_ documents and any other records 


relating to the provision of special 
education or related services to the 
child) from the previous public agency 
in which the child was enrolled. The 
previous public agency in which the 
child was enrolled must also take 
reasonable steps to promptly respond to 
the request from the new public agency. 
We believe that these requirements will 
help to ensure that a child’s records are 
promptly received by the new public 
agency. 

The Act does not require the 


- evaluation of a child who is transferring 


to a new school to be completed within 
60 days of the enrollment date of the 
child, as recommended by one 
commenter, and we do not believe that 
such a requirement should be included 
in the regulations. The completion of 
evaluations for children who transfer to 
another school are subject to multiple 
factors and we decline to regulate on a 
specific timeframe that would apply in 
all circumstances. 

Changes: None. 

Comment: One commenter 
recommended sanctions against a new 
public agency that fails to make an effort 
to complete an evaluation of a child 
who transfers to another school that was 
begun by a previous public agency. The 
commenter stated that the previous 
public agency should also be sanctioned 
for failure to cooperate with a new 
public agency or for otherwise impeding 
the ability of the new public agency to 
complete the evaluation promptly. 

Discussion: As part of its general 
supervisory responsibilities in § 300.149 
and section 612(a)(11) of the Act, each 
SEA is responsible for ensuring that the 
requirements of Part B of the Act are 


-followed, including the requirements for 


children who transfer from one public 
agency to another public agency within 
the school year. Whether sanctions 
against a particular LEA are appropriate 
should be determined by the SEA in the 


first instance, as they are in the best 
position to determine what sanctions, 
technical assistance, or combination of 
the two are likely to lead to future 
compliance. For that reason, we decline 
to regulate with more specificity in this 
area. 

Changes: None. 


Screening for Instructional Purposes Is 
Not Evaluation (§ 300.302) 


Comment: One commenter requested 
clarification on the difference between 
screening and evaluation and 
recommended that the regulations 
include specific examples of what 
constitutes screening, including testing 
instruments that are appropriate to be 
used for screening to determine 
appropriate instructional strategies. 
Many commenters recommended 
permitting States to determine the 
screening process for identifying 
appropriate instructional strategies. 

One commenter stated that 
“screening” is too loosely defined and 
may be confused with State regulations 
that require screening for a child’s . 
entrance into school. The commenter 
recommended that the regulations 
address issues such as the need for 
parental consent prior to screening and 
a timeframe for screening subsequent’to 
a request. 

Discussion: An “evaluation,” as used 
in the Act, refers to an individual 
assessment to determine eligibility for 
special education and related services, 
consistent with the evaluation 
procedures in §§ 300.301 through - 
300.311. “Screening,” as used in 


§ 300.302 and section 614(a)(1)(E) of the ~ 


Act, refers to a process that a teacher or 
specialist uses to determine appropriate 
instructional strategies. Screening is 
typically a relatively simple and quick 
process that can be used with groups of 
children. Because such screening is not 
considered an evaluation under 

§§ 300.301 through 300.311 to 
determine eligibility for special 
education services, parental consent is 
not required. 

Section 300.302 does not address 
screening for a child’s entrance into 
school under a State’s rules. Screening 
required under a State’s rules for a 
child’s entrance into school is the 
responsibility of the State and is not 
within the purview of the Act. We 


- believe that the provisions in §§ 300.301 


through 300.311, regarding evaluations, 
and § 300.302, regarding screening for 
instructional purposes, are clear, and 
therefore, we do not believe it is 
necessary to add language to the 
regulations. 

We decline to provide specific 
examples of testing instruments to 


determine appropriate instructional 
strategies because this will vary based 
on the age of the child and the subject 
matter, and is best left to State and local 
officials to determine. Likewise, the 
process for screening, including the 
timeframe to complete the screening 
process, is a decision that is best left to 
State and local officials to determine, 
based on the instructional needs of the 
children. 

Changes: None. 

Comment: One commenter asked 
whether the provisions in § 300.302, 
regarding screening, apply to a child 


’ with a disability, as well as a child who 


has not been identified as a child with 
a disability. One commenter noted that 
§ 300.302 refers to screening of a child 
by a teacher or a specialist and asked 
who would be considered a specialist. 
Another commenter requested ° 
clarification regarding the term 
“instructional strategies for curriculum 
implementation,” as used in § 300.302. 

Discussion: Section 300.302, 
consistent with section 614(a)(1)(E) of 
the Act, states that the screening of a 
child by a teacher or specialist to 
determine appropriate instructional 
strategies is not considered an 
evaluation for purposes of determining 
eligibility for special education and 
related services. This applies to a child 
with a disability, as well as a child who 
has not been identified as a child with 
a disability. Such screening, therefore, 
could occur without obtaining informed 
parental consent for screening. 

We believe the determination of who 
is considered a ‘‘specialist” should be 
left to the discretion of the public 
agency and should not be specified in 
the regulations. The term, “‘instructional 
strategies for curriculum 
implementation” is generally used to 
refer to strategies a teacher may use to 
more effectively teach children. 

Changes: None. 

Comment:One commenter. 
recommended clarification regarding 
whether States can develop and 
implement policies that permit 
screening of children to determine if 
evaluations are necessary. 

Discussion: There is nothing in the 
Act that requires a State to, or prohibits 
a State from, developing and 
implementing policies that permit 
screening children to determine if 


‘evaluations are necessary. However, 


screening may not be used to delay an 


evaluation for special education and 


related services. If a child is referred for 
an evaluation to determine eligibility for 
special education and related services, 


. the public agency must implement the 


requirements in §§ 300.301 through 
300.311 and adhere to the 60-day or the 
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State-established timeframe to — 
the evaluation. 
Changes: None. 


Reevaluations (§ 300.303) 


Comment: A few commenters 
recommended clarifying that a parent is 
not required to provide a reason for 
requesting a reevaluation. Several 
commenters recommended that the 
regulations require a public agency to 
provide prior written notice if a parent 
requests-a reevaluation within a year 
and the public agency refuses the 


uest. 

Section 300.303(b), 
consistent with section 614(a)(2)(A)(ii) 
of the Act, states that a reevaluation may 
occur if the child’s parent or teacher 
requests a reevaluation. There is no 
requirement that a reason for the 
reevaluation be given and we agree that 
a reevaluation cannot be conditioned on 
the parent providing a reason for 
a reevaluation. 

ection 300.303(b), consistent with 
section 614(a)(2)(B) of the Act, provides 
that a reevaluation may occur not more 
than once a year and must occur at least 
once every three years, unless the parent 
and the public agency agree otherwise. 
If a parent requests more than one 
reevaluation in a year and the public 
agency does not believe a reevaluation 
is needed, we believe the regulations are 
clear that the public agency must 
provide the parents with written notice 
of the agency’s refusal to conduct a 
reevaluation, consistent with § 300.503 
and section 615(c)(1) of the Act. We do 
not believe additional regulations are 
necessary to address this specific 
instance of a public agency’s refusal to 
initiate a reevaluation and the written 
notice requirements in § 300.503. 

Changes: None. 

Comment: A few commenters 
requested clarification regarding 
whether an evaluation that assesses 
skills that were not previously assessed 
in the same related services area would 
be considered an evaluation or 
reevaluation. One commenter, asked, for 
example, if a speech-language 
evaluation was conducted to assess a 
child’s speech impairment one year, 
would an evaluation the following year 
to assess the child’s language abilities be 
considered an evaluation or 
reevaluation? 

Discussion: An initial evaluation of a 
child is the first complete assessment of 
a child to determine if the child has a 
disability under the Act, and the nature 
and extent of special education and 
related services required. Once a child 
has been fully evaluated, a decision has 
been rendered that a child is eligible for 
services under the Act, and the required 


services have been determined, any 
subsequent evaluation of a child would 
constitute a reevaluation. In the 
example provided by the commenter, 
the second evaluation would be 
considered a reevaluation. 

Changes: None. 

Comment: One commenter 
recommended that reevaluations be 
required at least once every three years 
because a child’s mental and physical 


* profile changes in three years, and thus, 


so would the child’s educational needs. 
Another commenter recommended 
requiring LEAs to inform parents that 
information from the most recent 
evaluation, which could be three or 
more years old if the parent agrees that 
a reevaluation is unnecessary, will be ~ 
used in the development of a child’s 
IEP. 

A few commenters recommended an 
accountability process for LEAs that do 
not conduct reevaluations at least every 
three years. The commenters 
recommended requiring LEAs to report 
to the State the number of children with 
disabilities who qualified for, but were 
not given a three-year reevaluation; 
provide prior written notice to parents 


. if the LEA determines that a three-year 


reevaluation is not necessary, including 
the justification for such determination; 
and inform the parent in writing in the 
parent’s language that a three-year 
reevaluation will be conducted if the 
parent disagrees with the LEA’s 
determination. 

One commenter recommended 
requiring an LEA that does not conduct 
a reevaluation at least once every three 
years to justify the reasons in writing, 
especially if there is evidence that the 
child is not meeting the State’s 
academic achievement standards. 

Discussion: Section 300.303(b)(2), 
consistent with section 614(a)(2)(B)(ii) 
of the Act, requires a reevaluation to 
occur at least once every three years, 
unless the parent and the public agency 
agree that a reevaluation is unnecessary. 

It would be overly burdensome to 
require an LEA to report to the State the 
number of children with disabilities 
who qualified for, but were not given a 
three-year reevaluation. Similarly, it 
would be overly burdensome to require 
LEAs to inform parents that information 
from the most recent evaluation will be 
used to develop a child’s IEP or to 


justify to the parent in writing the LEA’s 


reasons for not conducting a 
reevaluation every three years if the 
parent and the agency have already 
agreed that a reevaluation is 
unnecessary. 

If a parent requests a reevaluation and 
the public agency disagrees that a 
reevaluation is needed, the public 


agency must provide prior written 
notice to the parent, consistent with 
§ 300.503, that explains, among other 
things, why the agency refuses to 
conduct the reevaluation and the 
parent’s right to contest the agency’s 
decision through mediation or a due 
process hearing. 

In situations where a public agency 
believes a reevaluation is necessary, but 
the parent disagrees and refuses consent 
for a reevaluation, new 
§ 300.300(c)(1)(ii) is clear that the public 
agency may, but is not required to, 
pursue the reevaluation by using the 
consent override procedures described 
in § 300.300(a)(3). 

Changes: None. 

Comment: One commenter 
recommended the following 
requirements for the reevaluation of a 
child with the most significant cognitive 
disabilities who is assessed based on 
alternate achievement standards: (a) 
Prohibiting the public agency from 
automatically determining that a three- 
year reevaluation is not needed; (b) 
requiring the public agency to consider 
whether the child has been correctly 
identified to be assessed against 
alternate achievement standards; and (c) 
requiring a review of evaluation data to 
determine whether the child is, to the 
extent possible, being educated in the 
general curriculum and assessed with 
instruments aligned with that 
curriculum. 

Discussion: We do not believe 
changes to the regulations are necessary 
to address the commenter’s concerns. 
The Act does not include any special 
requirements for the reevaluation of a 
child with the most significant cognitive 
disabilities who is assessed against 
alternate achievement standards. It 
would be inconsistent with the 
individualized evaluation and 
reevaluation procedures in section 
614(b) and (c) of the Act for a public 
agency to automatically determine that 
reevaluations are unnecessary for a 
specific group of children. In 
determining whether a reevaluation is 
needed, the parent and the public 
agency must consider the child’s 
educational needs, which may include 
whether the child is participating in the 
general education curriculum and being 
assessed appropriately. 

Changes: None. 

Comment: One commenter 
recommended clarifying that parents 
have the right to prevent the over-testing 
of their child and that the requirements 
for reevaluations do not diminish the 
rights of parents to make decisions 
regarding the reevaluation. Several 
commenters recommended that the 
regulations require States to establish 
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additional procedural safeguards to 
ensure that parents who agree that a 
reevaluation is unnecessary are aware of 
the implications of their decision. 
Discussion: There is nothing in the 
Act to suggest that the requirements for 
reevaluations in § 300.303 diminish the 
rights of parents. As stated in § 300.303, 
consistent with section 614(a)(2) of the 


- Act, a parent can request a reevaluation 


at any time, and can agree with the 
public agency to conduct a reevaluation 
more frequently than once a year. 
Likewise, a parent and a public agency 
can agree that a reevaluation is not 
necessary. We believe that in reaching 
an agreement that a reevaluation is 
unnecessary, as provided for in 

§ 300.303(b), the parent and public 
agency will discuss the advantages and 
disadvantages of conducting a 
reevaluation, as well as what effect a 
reevaluation might have on the child’s 
educational program. Therefore, we do. 
not agree with the commenter that 
additional procedural safeguards are 
necessary to ensure that parents who 
agree that a reevaluation is unnecessary 
are aware of the implications of their 
decision. 

Changes: None. 

Comment: Many commenters 
requested that the opportunity to waive 
a reevaluation occur only after the IEP 
Team has reviewed extant data to 
determine whether additional data are 
needed to determine the child’s 
eligibility and the educational needs of 
the child. 

Discussion: The review of existing 
data is part of the reevaluation process. 
Section 300.305(a), consistent with 
section 614(c)(1) of the Act, is clear that, 
as part of any reevaluation, the IEP 
Team and other qualified professionals, 
as appropriate, must review existing 
evaluation data, and on the basis of that 
review, and input from the child’s 
parents, identify what additional data, if 
any, are needed to determine whether 
the child continues to have a disability, 
and the educational needs of the child. 
Therefore, the opportunity for a parent 
and the public agency to agree that a 
reevaluation is unnecessary occurs 
before a reevaluation begins. It would be 
inconsistent with the Act to implement 
the commenters’ recommendation. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
clarify that waiving a three-year 
reevaluation must not be adopted as 
routine agency policy or practice and 
should only be used in exceptional 
circumstances. Another commenter 
recommended that the regulations 
require the LEA to offer parents a 


reevaluation at least annually when a 


parent agrees that a three-year 
reevaluation is not needed. Another 
commenter recommended that the 
regulations clarify that a reevaluation 
may be warranted more than once a year 
if the child’s condition changes or new 
information becomes available that has 
an impact on the child’s educational 
situation. ; 

Discussion: It is not necessary to add 
language clarifying that waiving three- 
year reevaluations must not be a routine 
agency policy or practice because the 
regulations are clear that this is a 
decision that is made individually for 
each child by the parent of the child and 
the public agency. Section 
300.303(b)(2), consistent with section 
614(a)(2)(B)(ii) of the Act, states that a 
reevaluation must occur at least once 
every three years, unless the parent and 
the public agency agree that a 
reevaluation is unnecessary. When a 
parent and a public agency agree that a 
three-year reevaluation is unnecessary, 
there is no requirement that the public 
agency offer the parent a reevaluation 
each year. We do not believe that it is 
necessary to have such a requirement 
because if parents who have waived a 
three year reevaluation later decide to 
request an evaluation, they can do so. 
Also, public agencies have a continuing 
responsibility to request parental 
consent for a reevaluation if they 
determine that the child’s educational 
or related services needs warrant a 
reevaluation. : 

We do not believe additional 
regulations are needed to clarify that a 
reevaluation can occur more than once © 
a year. Section 300.303(b)(1), consistent 
with section 614(a)(2)(B)(i) of the Act, 
already provides that a reevaluation can 
occur more than once a year if the 
parent and the public agency agree that 
a reevaluation is needed. 

Changes: None. 

Comment: One commenter asked 
whether the agreement between the 
parent and the public agency that a 
reevaluation is unnecessary is the same 
as parental consent in § 300.9. 

Discussion: An agreement between a 


- parent and a public agency is not the 


same as parental consent in § 300.9. 
Rather, an agreement refers to an 
understanding between a parent and the 
public agency and does not need to 
meet the requirements for parental 
consent in § 300.9. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
clarify that when a parent obtains an 
independent educational evaluation 
(IEE) and provides new information to 
the public agency, a reevaluation could 
be conducted more than once a year so 


that the public agency can verify the 
results of the IEE. 
Discussion: The changes 
recommended by the commenter are 
unnecessary. Section 300.303(b)(1), 
consistent with section 614(a)(2)(B)(i) of 


- the Act, is clear that a reevaluation can 


be conducted more than once a year if 
the parent and the public agency agree 
that it is necessary. Therefore, in the 
situation presented by the commenter, if 
the results of an IEE provide new 
information that the public agency and 
the parent agree warrant a reevaluation, 
the parent and the public agency could 
agree to conduct a reevaluation. 

Changes: None. 

Comment: One commenter asked 
whether an IEE is considered a 
reevaluation and whether an IEE is 
prohibited within less than a year of the 
public agency’s most recent evaluation. 

Discussion: An IEE would be 
considered as a potential source of 
additional information that the public 
agency and parent could consider in 
determining whether the educational or 
related services needs of the child 
warrant a reevaluation, but it would not 
be considered a reevaluation. There is 
no restriction on when a parent can 
request an IEE. 

Changes: None. 


Evaluation Procedures (§ 300.304) 
Notice (§ 300.304(a)) 


Comment: Numerous commenters 
recommended that the regulations 


_ clarify that the requirement for prior 


written notice to parents in § 300.304(a) 
is satisfied if the public agency notifies 
the parent of the type(s) of assessment(s) 
that will be conducted. One commenter 
stated that the prior written notice 
requirements for evaluations should be 
satisfied if the public agency notifies the 
parent of the type(s) of assessment(s) 
that will be conducted, the method(s) of ~ 
assessment, and the persons who will 
conduct the assessment(s). 

Discussion: It would be inconsistent * 
with the Act for a public agency to limit 
the contents of the prior written notice 
in the manner requested by the 
commenters. In addition to describing 
the evaluation procedures the agency 
proposes to use, as required in 
§ 300.303(a), section 615(c)(1) of the Act 
requires the prior written notice to 
include an explanation of why the 
agency proposes to evaluate the child; a 
description of each evaluation 
procedure, assessment, record, or report 
the agency used as a basis for requesting 
the evaluation; a statement that the 
parents have protection under the 
procedural safeguards of the Act, and if 
this notice is not an initial referral for 


| 
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evaluation, the means by which a copy 
of the procedural safeguards can be 
obtained; sources for the parents to 
contact to obtain assistance in 
understanding the provisions of the Act; 
a description of other options that were 
considered and why these reasons were 
rejected; and a description of other 
factors that are relevant to the agency’s 
proposal to request consent for an 
evaluation. 

Changes: None. 

Comment: A few commenters stated 
that the notice to parents regarding the 
evaluation procedures the agency 
proposes to use must be provided in the 
native language of the parents, and 
- recommended that this requirement be 
clarified in § 300.304. . 

Discussion: Information regarding the 
evaluation procedures the agency 
proposes to use, as required in 
§ 300.303(a), is included in the prior 
written notice required in 
§ 300.503(c)(1)(ii). Section 
306.503(c)(1)(ii) requires, that the prior 
written notice to parents be provided in 
the native language of the parent or 
other mode of communication used by 
the parent, unless it is clearly not 
feasible to do so. We see no need to 
repeat these requirements in § 300.304 . 
and,believe that doing so could cause 
confusion about the status of other 
applicable requirements that would not 
be repeated in this section. 

Changes: None. 


Conduct of Evaluation (§ 300.304(b)) 


Comment: One commenter asked 


whether the “procedure” referred toin ~ 


§ 300.304(b)(2) is the same as the 
“measure or assessment” referred to in 
section 614(b)(2)(B) of the Act. Another 
commenter recommended changing 
§ 300.304(b)(2) to follow the statutory 
language. 
Discussion: Section 300.304(b)(2), as 
proposed, states that the public agency 
may not use any single “procedure” as 
the sole criterion for determining 
whether a child is a child with a 
disability and for determining an 
appropriate educational program for the 
child. Section 614(b)(2)(B) of the Act 
states that in conducting an evaluation, 
the LEA must not use any single 
“measure or assessment” as the sole 
criterion for determining whether a 
child is a child with a disability or 
determining an appropriate educational 
program for the child. We agree that the 
statutory language should be used in 
§ 300.304(b)(2) because use of the term 
“procedure,” rather than “measurement 
’ or assessment,” could be confusing. 
Changes: We have changed 
“procedure” to “measurement or 


assessment” in § 300.304(b)(2), 
consistent with the statutory language. 

Comment: One commenter 
recommended adding the word 
“always’”’ to § 300.304(b) to state that the 
public agency must “always” conduct 
an evaluation in accordance with the 
requirements in § 300.304(b)(1) through 
(b)(3). 

Discussion: Adding the word 
“always” to § 300.304(b) would not 
change the requirements for conducting 
an evaluation consistent with 
§ 300.304(b). The regulation already 
requires a public agency to conduct the 
evaluation in accordance with 
§ 300.304(b)(1) through (b)(3) and there 
are no exceptions to that requirement. 
Therefore, we decline to change 
§ 300.304(b) in the manner 
recommended by the commenter. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
define “technically sound instruments” 
and “relative contribution” in 
§ 300.304(b)(3). Another commenter 
recommended that the instruments used 
in reevaluations to determine whether 
the child continues to have a disability 


_ should be based on scientific research 


methods. 

Discussion: Section 300.304(b)(3) 
follows the specific language in section 
614(b)(2)(C) of the Act and requires that 
the evaluation of a child use technically 
sound instruments that may assess the 
relative contribution of cognitive and 
behavioral factors, in addition to 
physical and developmental factors. 
“Technically sound instruments” 


generally refers to assessments that have . 


been shown through research to be valid 
and reliable. Therefore, it would be 
redundant to add language requiring 
that instruments used in reevaluations 
be based on scientific research methods, 
as recommended by one commenter. 
The phrase ‘‘relative contribution,” as 
used in § 300.304(b)(3), generally means 
that assessment instruments that allow 
the examiner to determine the extent to 
which a child’s behavior is a result of 
cognitive, behavioral, physical, or — 
developmental factors may be used in 
evaluating a child in accordance with 
§ 300.304. Because the meaning of 
“relative contribution” is context 
specific, we do not believe it should be 
defined in these regulations. 

Changes: None. 


Other Evaluation Procedures 
(§ 300.304(c)) 


Comment: One commenter 
recommended clarifying that differences 
in language and socialization practices 
must be considered when determining 


' eligibility for special education and 


related services, including biases related 
to the assessment. 

Discussion: We do not believe that the 
clarification requested by the 
commenter is necessary. The Act and 
these regulations recognize that some 
assessments may besbiased and 
discriminatory for children with 
differences in language and 
socialization practices. Section 


_614(b)(3)(A)(i) of the Act requires that _ 


assessments and other evaluation 
materials used to assess a child under 
the Act are selected and administered so 
as not to be discriminatory on a racial 

or cultural basis. Additionally, in 
interpreting evaluation data for the : 
purpose of determining eligibility ofa 
child for special education and related 
services, § 300.306(c) requires each 
public agency to draw upon information 
from a variety of sources, including 
aptitude and achievement tests, parent 
input, teacher recommendations, as well 
as information regarding a child’s 
physical condition, social or cultural 
background, and adaptive behavior. We 
believe that these provisions provide 
adequate protection for the concerns 
raised by the commenter. 

Changes: None. 

Comment: One commenter requested 
that the regulations clarify that a public 
agency should not use the “not clearly 
feasible’ exception in § 300.304(c)(1)(ii) 
to improperly limit a child’s right to be 
evaluated in the child’s native language 
or other mode of communication. 

Discussion: Section 300.304(c)(1)(ii), 
consistent with section 614(b)(3)(A)(ii) 
of the Act, requires that assessments and 
other evaluation materials used to assess 
a child be provided and administered in 
the child’s native language or other 
mode of communication and in the form 
most likely to yield accurate 
information on what the child knows 
and can do, unless it is clearly not 
feasible to so provide or administer. We 
agree that this provision should not be 
improperly used to limit evaluations in 
a child’s native language, but we do not 
believe that a change to the regulations 
is necessary or that it would prevent 
inappropriate application of the existing 
rule. 

Changes: None. 

Comment: One commenter 
recommended including ‘“‘behavior”’ in 
the list of areas to be evaluated in 
§ 300.304(c)(4).-Another commenter 
recommended requiring a functional 
behavioral assessment to be part of a 
child’s evaluation whenever any 
member of the IEP Team requests it or 
raises concerns about the child’s 
behavior. One commenter asked why 
physical assessments were not included 
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in the list of assessments that should be 
conducted. 

Discussion: Section 300.304(c)(4) 
requires the public agency to ensure that 
the child is assessed in all areas related 
to the suspected disability. This could 
include, if appropriate, health, vision, 
hearing, social and emotional status, © 
general intelligence, academic 
performance, communicative status, and 
motor abilities. This is not an 
exhaustive list of areas that must be 
assessed. Decisions regarding the areas 
to be assessed are determined by the 
suspected needs of the child. Ifa child’s 
behavior or physical status is of 
concern, evaluations addressing these 
areas must be conducted. No further 
clarification is necessary. 

Changes: None. 

Comment: Many commenters 
recommended that the evaluation report 
include a description of the extent to 
which an assessment varied from 
standard conditions because there are 
few assessments that produce valid and 
reliable information for English 
language learners suspected of having a 
disability. Several commenters stated 
that it is standard practice for 
professionals administering assessments 
to include information in their reports 
when assessments are conducted using 
nonstandard conditions. One 
commenter recommended that the 
regulations require all evaluation 
reports to clearly indicate the language 
or other mode of communication used 
in assessing a child and a determination 
of whether using such language or other 
mode of communication yielded 
accurate information. 

Discussion: As stated by several 
commenters, it is standard test 
administration practice to include in the 
evaluation report the extent to which an 
assessment varied from standard 
conditions, including the language or 
other mode of communication that was 
used in assessing a child. It is, therefore, 
unnecessary to include this requirement 
in the regulations. 

Changes: None. 

Comment: Many commenters 
recommended that the regulations 
require public agencies to provide 
parents with evidence that the 
assessments to-be used are reliable and 
valid for their particular use, as well as 
assurances that the assessments will be 
administered in the child’s primary 
language or mode of communication. 
The commenters also recommended that 
public agencies be required to provide 
parents with information regarding the 
assumptions being made about the tests 
and the inferences that can be drawn 
from the test results. 


Discussion: Section 300.304(a), 


- consistent with section 614(b)(1) of the 


Act, requires the public agency to 
provide notice to the parents of a child 
with a disability, in accordance with 

§ 300.503, that describes the evaluation 
procedures the agency proposes to 
conduct. To require public agencies to 
provide all parents with the specific 
information recommended by the 
commenters would be burdensome for 
public agencies, and could be 
overwhelming for some parents, and 
therefore, we decline to add such a 
requirement to the regulations. While 
we understand that some parents will 
want the detailed information 
mentioned by the commenter, parents 
can always request such additional 
information before providing informed 
written consent for the evaluation or 
reevaluation. 

Changes: None. 

Comment: A few commenters 
recommended that the regulations © 
require comprehensive psychological 
and educational evaluations to rule out 
alternate causes of functional 
impairments in academic achievement. 
~ Discussion: We believe the regulations 
already address the commenters’ 
concerns and we do not believe any 
further clarification is necessary. 
Section 300.304(c)(6) requires that 
evaluations are sufficiently 
comprehensive to identify all of the 
child’s special education and related 
services needs, whether or not 
commonly linked to the disability 
category in which the child has been 
identified. In addition, § 300.306(b), 
consistent with section 614(b)(5) of the 
Act, states that a child must not be 
determined to be a child with a 
disability if the determinant factor for 
that determination is lack of appropriate’ 
instruction in reading or math, or 
limited English proficiency.. 

Changes: None. 

Comment: Several commenters 
recommended that the requirements in 
new § 300.301(d)(2) and (e) (proposed 
§ 300.301(d)(2)(i) and (ii)), regarding 
children who transfer to another public 
agency before an initial evaluation is 
completed, should be cross-referenced 
in § 300.304(c)(5). 

Discussion: We agree that a cross- 
reference in § 300.304(c)(5) is 
appropriate. 

Changes: We have added “‘consistent 


with § 300.301(d)(2) and (e),”’ following | 


“possible” in § 300.304(c)(5). 

Comment: None. 

Discussion: In reviewing 
§ 300.304(c)(5), we determined that 
§ 300.304(c)(5) should be amended to 
refer to children with disabilities who 
transfer to another public agency ‘‘in the 


same school year” rather than “in the 
same academic year’’ because that is the 


term most commonly understood by 


parents and school officials. 
Changes: We have changed “‘academic 
ar” to ‘‘school year”’ in 
§ 300.304(c)(5). 
Comment: One commenter 
recommended adding language 
regarding scientifically based special 


.education and related services to 


§ 300.304(c)(6). 

Discussion: Section 300.304(c)(6) 
requires that the evaluation of a child 
with a disability be sufficiently 
comprehensive to identify all the child’s 
special education and related services 
needs, whether or not commonly linked 
to the disability category in which the 
child has been classified. We believe 
that the focus on providing scientifically 
based special education and related 
services is clear in the Act and these 
regulations and do not believe it is 
necessary to refer to ‘‘scientifically 
based” services each time we refer to 
special education and related services. 
Therefore, we decline to add this 
language in § 300.304(c)(6), as requested 
by the commenter. : 

Changes: None. 


Additional Requirements for 
Evaluations and Reevaluations 
(§ 300.305) 


Review of Existing Evaluation Data 
(§ 300.305(a)) 


Comment: One commenter stated that 
a comma should be added after ‘“‘current 
classroom-based” in § 300.305(a)(1)(ii) 
to clarify that a review of existing 


’ evaluation data for a child must include, 


as appropriate, data from three types of 


assessments: Current classroom-based, 


local, or State assessments. 

Discussion: We agree with the 
commenter and will revise the language 
consistent with the commenter’s 
suggestion and consistent with section 
614(c)(1)(A)(ii) of the Act. The changes 
will clarify that a review of existing 
evaluation data on a child must include, 
as appropriate, current classroom-based, 
local, or State assessment data. 

Changes: We have inserted a comma 
following ‘“‘classroom based”’ and 
“local’’ in § 300.305(a)(1)(ii), consistent 
with the statutory language. 

Comment: One commenter asked 
whether a public agency must conduct 
a reevaluation when a reevaluation is 
requested to determine the child’s 
educational and functional needs, but 


the child’s eligibility for special 


education and related services is not in 
question. 

Discussion: Section 300.305(a)(2), 
consistent with section 614(c)(1)(B) of 
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the Act, states that one of the purposes 
of a reevaluation is to determine the 
educational needs of the child, 
including whether any additions or 
modifications to the special education 
and related services are needed to 
enable the child to meet the child’s IEP 
goals and to participate in the general 
education curriculum. Thus, if a 
reevaluation is requested to determine 
the child’s educational needs when the. 
child’s continued eligibility is not in 
question, the public agency must either 
conduct the reevaluation or provide 
notice to the parents as to why the 
public agency believes a reevaluation is 
unnecessary. 

Changes: None. 


Requirements if Additional Data Are 
Not Needed (§ 300.305(d)) 


Comment: One commenter requested 
that the regulations define or remove the 
phrase ‘qualified professionals, as 
appropriate” in § 300.305(d)(1). 

iscussion: Section 300.305(d)(1) 
follows the specific language in section 
614(c)(1) of the Act and refers to the 
decision made by the IEP Team and 
“other qualified professionals, as 
appropriate” regarding whether 
additional data are needed to determine 
whether a child continues to be a child 
with a disability and the child’s 
educational needs. The phrase, 
“qualified professionals, as appropriate”’ 
is used to provide flexibility for public 
agencies to include other professionals 
who may not be a part of the child’s IEP 
Team in the group that determines if 
additional data are needed to make an 
eligibility determination and determine 
the child’s educational needs. We 
believe that public agencies should have 
flexibility in determining how to define 
“qualified professionals” and we do not 
believe a definition should be included 
in the regulations. 

Changes: None. 


Evaluations Before Change in Eligibility 
(Proposed Evaluations Before Change in 
Placement) (§ 300.305(e)) 


Comment: One commenter stated that 
the heading for § 300.305(e), 
“Evaluations before change in 


placement” should be changed because | 


the regulations that follow do not deal 
with changes in placement. Another 
commenter requested clarification 
regarding the meaning of the term 
“placement.”’ The commenter stated 
that § 300.305(e) uses the term to mean 
that special education services are no 
longer required, but that this is not the 
meaning when used in the context of 
alternative educational placements. The 
commenter also asked whether moving 
a child from a self-contained classroom 


to a resource room is a change of 
placement. 

Discussion: We agree that the heading 
for § 300.305(e) should be changed to 
more accurately reflect the requirements 
in this subsection. We will, therefore, 
change the heading to ‘‘Evaluations 
before change in eligibility,’ which is 
consistent with the heading in section 
614(c)(5) of the Act. 

With regard to the commenter’s 
question about whether moving a child 
from a self-contained classroom to a 
resource room would be a change of 
placement, we believe that it would be, 
as it would change the child’s level of 
interaction with his or her nondisabled 


peers. However, as noted previously, the’ 


term ‘‘change of placement” should not 
have been used in connection this 
regulation. 

In the example provided by the 
commenter, generally, if a child is 
moved from a self-contained classroom 
to a resource room, it is likely that the 
child’s current IEP cannot be 
implemented in the resource room, 
because the educational program in the 
resource room is likely to be 
substantially and materially different 
than the educational program in the 
self-contained classroom or the 
educational program in the resource 
room would change the level of 
interaction with nondisabled peers. 
Therefore, this situation would likely be 
a change of placement under the Act. 

Changes: We have removed the 
heading ‘‘Evaluations before change in 
placement” in § 300.305(e) and replaced 
it with ‘Evaluations before change in 
eligibility” for clarity and consistency 
with the heading in section 614(c)(5) o 
the Act. 

Comment: Many commenters 
recommended that evaluations for other 
institutions (e.g., vocational 
rehabilitation agencies, colleges and 
universities) should be required before a 
child graduates from secondary school 
with a regular diploma or exceeds the 
age limit for FAPE. However, a number 
of commenters disagreed and stated that 
public agencies should not be required 
to conduct evaluations that will be used 
to meet the entrance or eligibility 
requirements of another institution or 
agency. One commenter requested 
clarification regarding whether schools 
must provide updated evaluations for 
college testing and admissions purposes 
and recommended including language 
in the regulations that explicitly states 
that public agencies are not required to 
conduct tests that are needed for 
admission to postsecondary programs. 
Another commenter recommended that 
the regulations clarify that LEAs have 
responsibility for providing the 


postsecondary services that are included 
in the summary of the child’s academic 
achievement and functional 
performance. 

One commenter requested requiring a 
reevaluation before a child exits the 
school system. Another commenter 
recommended clarifying that a 
comprehensive evaluation is not 
required for children aging out of 
special education. 

A number of commenters provided . 
recommendations on the information 
that should be included in the summary 
of a child’s academic and functional 
performance required in § 300.305(e)(3). 
Commenters suggested that the 
summary report should include 
information about the child’s disability; 
the effect of the disability on the child’s 
academic and functional performance 
(sufficient to establish eligibility under 
the Americans with Disabilities Act and 
Section 504 of the Rehabilitation Act, if 
appropriate); any needed modifications 
or adaptations essential to the child’s 
success; the child’s most recent 
evaluations by professionals, including 
the child’s academic achievement and 
functional performance levels; assistive 
technology and other supports used by 
the child; and any modifications and 
supports that would facilitate the child’s . 
successful transition to postsecondary 
education or employment. 

Discussion: We do not believe that the 
regulations should require public 
agencies to conduct evaluations for 
children to meet the entrance or 
eligibility requirements of another 
institution or agency because to do so 
would impose a significant cost on’ 
public agencies that is not required by 
the Act. While the requirements for 
secondary transition are intended to 
help parents and schools assist children 
with disabilities transition beyond high 
school, section 614(c)(5) in the Act does 
not require a public agency to assess a 
child with a disability to determine the 
child’s eligibility to be considered a 


- child with a disability in another 


agency, such as a vocational 
rehabilitation program, or a college or 
other postsecondary setting. The Act 
also does not require LEAs to provide 
the postsecondary services that may be 
included in the summary of the child’s 
academic achievement and functional 
performance. We believe it would 
impose costs on public agencies not 
contemplated by the Act to include such 
requirements in the regulations. 

It would be inconsistent with the Act 
to require public agencies to conduct | 
evaluations for children who are exiting 
the school system because they exceed 
the age for eligibility under State law. 
Section 300.305(e)(2), consistent with 
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section 614(c)(5)(B)(i) of the Act, is clear 


_ that an evaluation in accordance with 


§§ 300.304 through 300.311 is not 
required before the termination of a 
child’s eligibility under the Act due to 
graduation from secondary school with 
a regular diploma or due to exceeding 
the age eligibility for FAPE under State 
law. 


Section 300.305(e)(3), consistent with 
section 614(c)(5)(B)(ii) of the Act, states 
that the summary required when a child 
graduates with a regular diploma or 
exceeds the age eligibility under State 
law must include information about the 
child’s academic achievement and 
functional performance, as well as 
recommendations on how to assist the 
child in meeting the child’s 
postsecondary goals. The Act does not 
otherwise specify the information that 
must be included in the summary and. 
we do not believe that the regulations 
should include a list of required 
information. Rather, we believe that 
State and local officials should have the » 
flexibility to determine the appropriate 
content in a child’s summary, based on 
the child’s individual needs and 
postsecondary goals. 

Changes: None. 

Comment: One commenter stated that 
public agencies should not be required 
to conduct an evaluation of a child who 
graduates with a regular diploma 
because a regular diploma means that 
the child has met the same requirements 
and achieved the same or similar level 
of competency as the child’s 
nondisabled classmates. The commenter 
also requested that the regulations 
‘define a regular diploma to mean that 
the child has reached a comparable 
level of achievement as the child’s. 
nondisabled classmates. 

Discussion: Section 300.305(e)(2) 
specifically states that a public agency 
does not need to evaluate a child with 
a disability who graduates with a 
regular diploma. In addition, as noted in 
the Analysis of Comments and Changes 
section for subpart B, we have clarified 
in § 300.101(a)(3)(iv) that a regular 
diploma does not include alternate 
degrees, such as a general educational 
development (GED) credential. We do 
not believe that any further clarification 
with respect to the definition of “regular 
diploma” is necessary. 

Changes: None. 


Determination of Eligibility (§ 300.306) 


Comment: One commenter 
recommended that the regulations 
require public agencies to provide 
parents with copies of all evaluations at 
no cost. However, another commenter 
stated that evaluations are often lengthy 
and requested clarification as to 


whether public agencies must provide 
copies of evaluations to parents at no 
cost. 

Discussion: Section 300.306(a)(2), 
consistent with section 614(b)(4)(B) of 
the Act, requires that a copy of the 
evaluation report and the 
documentation of determination of 
eligibility be given to the parent. We 
have added language to § 300.306(a)(2) 
to clarify that the public agency must 
provide these copies at no cost to the 
parent. 

With regard to providing parents with 
copies of all evaluations, § 300.501(a), 
consistent with section 615(b)(1) of the 
Act, affords parents an opportunity to 
inspect and review all education records 
with respect to the identification, 
evaluation, and educational placement 
of the child, and the provision of a 
FAPE to the child. Specific procedures 
for access to records are contained in 
the confidentiality provisions in 
§§ 300.610 through 300.627. 

Section 300.613 requires a public 
agency to permit a parent to inspect and 
review any education records relating to 
their child that are collected, 
maintained, or used by the agency 
under the Act. The right to inspect and 
review records includes the right to a 
response from the agency to reasonable 
requests for explanations and 
interpretations of the records; the right 
to request that the agency provide 
copies of the records containing the 
information if failure to provide those 
copies would effectively prevent the 
parent from exercising the right to 
inspect and review the records; and the 
right to have a representative of the 
parent inspect and review the records. 
To the extent that the commenters may 
have been concerned about free copies 
of evaluation documents that would not 
be provided under the above 
regulations, we decline to regulate 
further, as we believe that the cited 
provisions adequately balance the 
interests of the parents for free copies 
and the public agencies in controlling 


costs. 


Changes: We have added language to 


-§ 300.306(a)(2) to clarify that the 


evaluation report and the 
documentation of determination of 
eligibility must be provided at no cost 
to the parent. 

Comment: One commenter 
recommended that parents receive 
evaluation reports prior to an IEP Team 
meeting because the reports may have 
information that parents need to 
participate in making decisions about 
the IEP. The commenter stated that, if 
parents receive reports at meetings, 
rather than before the meetings, they 
cannot be active participants. Another 


commenter stated that parents should be 
provided with copies of documents 
related to the determination of 
eligibility at least five days prior to the 
eligibility determination meeting. 
Discussion: The Act does not establish 
a timeline for providing a copy of the 
evaluation report or the documentation 
of determination of eligibility to the 
parents and we do not believe that a 
specific timeline should be included in 
the regulations because this is a matter 
that is best left to State and local 
discretion. It is, however, important to 
ensure that parents have the information 


‘they need to participate meaningfully in 


IEP Team meetings, which may include 
reviewing their child’s records. Section 
300.613(a) requires a public agency to 
comply with a parent request to inspect 
and review existing education records, 
including an evaluation report, without 
unnecessary delay and before any 
meeting regarding an IEP, and in no case 
more than 45 days after the request has 
been made. This includes the right to a 
response from the public agency to 
reasonable requests for explanations and | 
interpretations of records, consistent 
with § 300.613(b)(1). 

While it would be appropriate for 
parents to review documents related to 
the determination of eligibility prior to 
the eligibility determination, there is no 
requirement that eligibility be 
determined at an IEP Team meeting and 
it would not be appropriate for a public 
agency to provide documentation of the 
determination of eligibility prior to 
discussing a child’s eligibility for 
special education and related services 
with the parent. Section 300.306(a)(1) 
and section 614(b)(4)(A) of the Act 
require that a group of qualified 
professionals and the parent determine 
whether the child is a child with a 
disability. Therefore, providing 
documentation of the eligibility 
determination to a parent prior to a 
discussion with the parent regarding the 
child’s eligibility would indicate that 
the public agency made its 
determination without including the 
parent and possibly, qualified 
professionals, in the decision. 

Changes: None. 


Special Rule for Eligibility 
Determination (§ 300.306(b)) 


Comment: A number of commenters 
recommended other factors that should 
be ruled out before a child is 
determined to be a child with a 
disability. Many‘commenters stated that 
a child should not be determined to be 
a child with a disability if the 
determinant factor is lack of instruction 
in English language development or lack 
of access to State content standards. A 
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few commenters expressed concern 
regarding subjective judgments about 
the definition of ‘“‘appropriate 
instruction.” One commenter stated that 
determining the quality of reading 
instruction that children received in the 
past might be difficult, if not 
impossible, especially when children 
are referred for an evaluation after they 
enter middle school or are highly 
mobile. 

Discussion: We agree that a child 
should not be determined to be a child 
with a disability if the determinant 
factor is lack of access to State content 
standards, and we believe this is 
implicit in section 614(b)(5) of the Act, 
which states that a child must not be 
determined to be a child with a 
disability if the determinant factor is 
lack of appropriate instruction in 
reading (including the essential 
components of reading instruction, as 
defined in the ESEA) or lack of 
instruction in math. 

During the Department’s internal 
review of these regulations, we noted 
that, while § 300.306(b)(1)(i) refers to 
lack of “appropriate” instruction in 
reading, there is no similar qualifier for 
math. We believe it is equally important 
that a child not be determined to be a 
child with a disability if the 
determinant factor is the lack of 
“appropriate” instruction in math. 
Therefore, we will revise 
§ 300.306(b)(1)(ii) to make this clear. 

We are unclear what the commenter 
means by lack of instruction in English 
language development. However, ifa 
child’s low achievement is a result of 
limited English proficiency or lack of 
access to instruction in reading, the 
child must not be determined to be a 
child with a disability, consistent with 
section 614(b)(5) of the Act. 

Whether a child has received 
“appropriate instruction”’ is 
appropriately left to State-and local 
officials to determine. While 
information regarding the quality of 
instruction a child received in the past 
may be helpful in determining whether 
a child is eligible for special education 
services, it is not essential. Schools, 
however, must ensure that the 
determinant factor in deciding that a 
child is a child with a disability is not 
a lack of appropriate instruction in 
reading and math 

Changes: We have added 
“appropriate” in § 300.306(b)(1)(ii) to 
refer to a “lack of appropriate 
instruction in math.” 

Comment: Some commenters 
requested that we include in the 
regulations the essential components of 


reading instruction defined in the ESEA. 


Discussion: For reasons set forth 
elsewhere in this preamble, we are not 
adding definitions to these regulations 
from statutes other than the Act. 
However, the definition of the essential 
components of reading instruction from 
section 1208(3) of the ESEA is included 
here for reference. 

Essential Components of Reading 
Instruction—The term “essential 
components of reading instruction” 
means explicit and systematic 
instruction in— 

(A) Phonemic awareness; 

(B) Phonics; 

(C) Vocabulary development; 

(D) Reading fluency, including oral 
reading skills; and 

(E) Reading comprehension strategies. 

Changes: None. 


Procedures for Determining Eligibility 
and Educational Need (Proposed 
Procedures for Determining Eligibility 
and Placement) (§ 300.306(c)) 


Comment: None. 

- Discussion: During the review of these 
regulations, we noted that section 
614(b)(4) of the Act refers to procedures 
for determining eligibility and 

“educational need,” rather than 
procedures for determining eligibility 
and “‘placement,”’ as in the heading for 
proposed § 300.306(c). Therefore, we 
will change the heading in § 300.306(c) 
to be consistent with section 614(b)(4) of 
the Act. 

Changes: We have replaced 
“placement” with “educational need’”’ 
in the heading to § 300.306(c), 
consistent with section 614(b)(4) of the 
Act. 


Additional Procedures for Identifying 
Children With Specific Learning 
Disabilities 

Specific Learning Disabilities 

(§ 300.307) 

Comment: Numerous commenters 
supported proposed § 300.307(a)(1), 
which allowed States to prohibit LEAs 
from using a severe discrepancy 
between IQ and achievement 
(discrepancy models) to determine 
eligibility under the specific learning 
disability (SLD) category. However, 
many commenters supported the use of 
discrepancy models and requested that 
the regulations allow discrepancy 
models to continue to be used. 
Numerous commenters stated that 
§ 300.307(a)(1) exceeds statutory 
authority and that LEAs should be 
permitted to use discrepancy models. 
Many commenters cited Conf. Rpt. 108- 
779 and stated that Congress did not 
intend to prohibit LEAs from msig 
discrepancy models. 


Discussion: The Department agrees 
that proposed § 300.307(a)(1) should be 
removed. We believe this will improve 
the clarity of the regulations and make 
it easier for parents and professionals to 
understand. With respect to permitting 
LEAs to use discrepancy models, even 
with the removal of § 300.307(a)(1), 
States are responsible for developing 
criteria to determine whether a child is 
a child with a disability, as defined in 
§ 300.8 and section 602(3) of the Act, 
including whether a particular child 
meets the criteria for having an SLD. 
Under section 614(b)(6) of the Act, 
States are free to prohibit the use of a 
discrepancy model. States, including 
States that did not use a discrepancy 
model prior to the Act, are not required 
to develop criteria that permit the use of 
a discrepancy model. 

Changes: We have removed 
§ 300.307(a)(1) and redesignated the 
subsequent provisions in § 300.307. 

Comment: Many commenters stated 
that response to intervention (RTI) 
should be considered one component of 
the evaluation process and not the sole 
component. Another commenter stated 
that neither a discrepancy model nor an 
RTI model alone can correctly identify 
children with SLD and that other data 
are needed, such as informal and formal 
assessments, histories, and observations. 
One commenter stated that all relevant 
and available evaluation data, such as 
the nature and type of evaluation, 
evaluator qualifications, and outcome 
data should be considered. One 
commenter recommended that RTI be 
tied to the general evaluation 
procedures. Another commenter 
recommended referencing the 
evaluation procedures in § 300.309 to 
clarify that RTI must be used as one 
component of the evaluation process to 
determine eligibility for special 
education and related services. Several 
commenters stated that relying solely on 
an RTI model would result in larger 
numbers of children being identified 
with an SLD. 

Discussion: Consistent with 
§ 300.304(b) and section 614(b)(2) of the 
Act, the evaluation of a child suspected 
of having a disability, including an SLD, 
must include a variety of assessment 
tools and strategies and cannot rely on 
any single procedure as the sole 
criterion for determining eligibility for 
special education and related services. 
This requirement applies to all children 
suspected of having a disability, 
including those suspected of having an 


‘SLD. 


To simplify new § 300.307(a)(2) 
(proposed § 300.307(a)(3)) and remove 
unnecessary repetition, we will: (a) 
Remove the phrase “‘as part of the 
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procedures described in 

§ 300.304;” and (b) replace “‘process that 
determines if the child responds to 
scientific, research-based intervention”’ 
with “process based on the child’s 
response to scientific, research-based 
intervention.” Section 300.311(a)(7) will 
also be revised, consistent with this 
language. 

Changes: We have revised new 
§ 300.307(a)(2) (proposed 
§ 300.307(a)(3)) and § 300.311(a)(7) for 
clarity. 

Comment: Several commenters 
recommended changing new 
§ 300.307(a)(2) (proposed ; 

§ 300.307(a)(3)) to require that State 
criteria “may” rather than “must” 
permit a process that determines if a 
child responds to research-based 
intervention in order to be consistent 
with section 614(b)(6)(B) of the Act. 

Discussion: Making the requested 
change to new § 300.307(a)(2) (proposed 
§ 300.307(a)(3)) would be inconsistent 
with the Act. Section 614(b)(6)(B) of the 
Act gives LEAs the option of using a 
process that determines if a child 

responds to research-based 
interventions. 
_Changes: None. 

Comment: Several commenters 
recommended that the regulations 
include a statement that discrepancy 
models have been discredited and that 
there is no evidence that they can be 
applied in a valid and reliable manner. 
Several commenters recommended that 
the Department urge States, at least 
through guidance, to eliminate 
provisions under State laws that permit 
the use of discrepancy models. 

Discussion: We do not believe it is 
appropriate to add language in the 
regulations discouraging the use of 
discrepancy models to identify children 
with SLD. We removed current 
§ 300.541(a)(2), which required States to 
use a discrepancy model to determine 
whether a child has an SLD, because 
section 614(b)(6) of the Act now 
specifies that an LEA shall not be 
required to consider a severe 
discrepancy in determining whether a 
child has an SLD. New § 300.307(a)(2) 
(proposed § 300.307(a)(3)) requires 
States to permit the use of a process that 
examines whether the child responds to 
scientific, research-based interventions. 
as part of the information reviewed to 
determine whether a child has an SLD. 
The regulations reflect the Department’s 
position on the identification of 
children with SLD and our support for 
models that focus on assessments that 
are related to instruction and promote 
intervention for identified children. 

Changes: None. 


Comment: commenter 
recommended that any guidance the 
Department issues on RTI models 
should emphasize that RTI represents a 
shift in how children are identified for 
special education services and not just 
an additional task that special education 
teachers must do. 

Discussion: Consensus reports and 
empirical syntheses indicate a need for 
major changes in the approach to 
identifying children with SLD. Models 
that incorporate RTI represent a shift in 
special education toward goals of better 
achievement and improved behavioral 
outcomes for children with SLD because 
the children who are identified under 
such models are most likely to require 
special education and related services. 
We will consider addressing this issue 
in future guidance. 

Changes: None. 

Comment: Many commenters stated 
that the elimination of discrepancy 
models would result in an inability to 
identify children with SLD who are 
gifted. One commenter stated that a 
scatter of scores should be used to 
identify children with SLD who are 
gifted. 

Discussion: Discrepancy models are 
not essential for identifying children 
with SLD who are gifted. However, the 
regulations clearly allow discrepancies 
in achievement domains, typical of 


children with SLD who are gifted, to be © 


used to identify children with SLD. 

Changes: None. 

Comment: Many commenters opposed 
the use of RTI models to determine 
whether a child has an SLD, stating that 
there is a lack of scientific evidence 
demonstrating that RTI models correctly 
identify children with SLD. One 
commenter stated that RTI is a 
subjective method of determining 
whether treatment is effective and is not 
a treatment itself. A few commenters 
requested additional research 
demonstrating the efficacy of the wide- 
scale use of RTI models. Some 
commenters stated that research on the 
use of RTI models has been conducted 
only in the area of reading in the 
primary grades and pointed to the lack 


of scientific data on achievement gains 


or long-term success. One commenter 
stated that there is no evidence that RTI 
is effective for non-native speakers of 
English and minority populations. 
Another commenter stated that RTI 
would fail to identify young children 


with SLD. One commenter stated that 


when a child fails to respond to an 
intervention, it is unclear why the child 
failed (e.g., inappropriate intervention, 
ineffective teaching, unreasonable 
expectations). One commenter stated 
that longitudinal data are needed to 


determine if children who succeed in an 
RTI process later become eligible under 
the category of SLD based on reading 
fluency and comprehension difficulties, 
or difficulties in other academic areas, 
such as mathematics problem-solving or 
written expression. 

Discussion: The Act requires that 
LEAs be permitted to use a process that 
determines if a child responds to 
research-based interventions. Further, 
there is an evidence base to support the 
use of RTI models to identify children 
with SLD on a wide scale, including 
young children and children from 
minority backgrounds. These include 
several large-scale implementations in 
Iowa (the Heartland model; Tilly, 2002); 
the Minneapolis public schools 
(Marston, 2003); applications of the 
Screening to Enhance Equitable 
Placement (STEEP) model in 
Mississippi, Louisiana, and Arizona 
(VanDerHeyden, Witt, & Gilbertson, in 
press); and other examples (NASDE, 
2005). While it is true that much of the 
research on RTI models has been 
conducted in the area of reading, 80 to 
90 percent of children with SLD 
experience reading problems. The 
implementation of RTI in practice, 
however, has included other domains. 
RTI is only one component of the 
process to identify children in need of 
special education and related services. 
Determining why a child has not 
responded to research-based 
interventions requires a comprehensive 
evaluation. 

Changes: None. 

Comment: One commenter expressed 
concern about how LEAs will conduct 
evaluations for children suspected of 
having an SLD who attend private 
schools because requiring an RTI 
process could become entangled with 
the private school’s instructional 
practices. The commenter 
recommended clarifying that child find 
does not require an LEA to use RTI to 


1 Tilly II, W. D. (2002). School psychology as a 
problem solving enterprise. In A. Thomas & J. 
Grimes (Eds.), Best Practices in School Psychology 
IV. Washington D.C.: National Association of 
School Psychologists; VanDerHeyden, A.M, Witt, 
J.C, & Gilbertson, D. (in press). Effect of a problem 
solving intervention on the accurate identification 
of children. Journal af School Psychology; Marston, 
D., Muyskens, P., Lau, M., & Canter, A. (2003). 
Problem-solving model for decision making with 
high incidence disabilities: The Minneapolis 
experience. Learning Disabilities Research and 
Practice, 18, 187-200; Gresham, F., 
A.M, & Witt, J. C. (in press). Response to 
intervention in the identification of learning 
disabilities: Empirical support and future 
challenges. School Psychology Review; National 
Association of State Directors of Special Education 
(2005). Response to intervention: policy 
considerations and implementations. Alexandria 
VA: Author. 
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identify children with SLD who are 
attending private schools. 
Discussion: An RTI process does not 
replace the need for a comprehensive 
evaluation. A public agency must use a 
variety of data gathering tools and 
strategies even if an RTI process is used. 
The results of an RTI process may be 
one component of the information 
reviewed as part of the evaluation 
procedures required under §§ 300.304 
and 300.305. As required in 
§ 300.304(b), consistent with section 
614(b)(2) of the Act, an evaluation must 
include a variety of assessment tools 
and strategies and cannot rely on any 


single procedure as the sole criterion for. 


determining eligibility for special 
education and related services. 

It is up to each State to develop 
criteria to determine whether a child 
has a disability, including whether a 
particular child has an SLD. In 
developing their criteria, States may 
wish to consider how the criteria will be 
implemented with a child for whom 
systematic data on the child’s response 
to appropriate instruction is not 
available. However, many private 
schools collect assessment data that 
would permit a determination of how 
well a child responds to appropriate 
instruction. The group making the 
eligibility determination for a private 
school child for whom data on the 
child’s response to appropriate 
instruction are not available may need 
to rely on other information to make 
their determination, or identify what 
additional data are needed to determine 
whether the child is a child with a 
disability. However, under § 300.306(b), 
a public agency may not identify any 
public or private school child as a child 
with a disability if the determinant 
factor is lack of appropriate instruction 
in reading or math. 

Changes: None. 

Comment: One commenter stated that 
adoption of new procedures for 
evaluating children suspected of having 
an SLD should not penalize or 
declassify children who under prior 
procedures were found to have an SLD. 
The commenter recommended using the 
requirements in § 300.305, rather than 
data from a child’s response to a 
scientific, research-based intervention 
process, to consider whether a child 
continues to have an SLD. 

Discussion: An RTI process does not 
replace the need for a comprehensive 
evaluation, and a child’s eligibility for 
special education services cannot be 
changed solely on the basis of data from 
an RTI process. Consistent with 
§ 300.303 and section 614(a)(2) of the 
Act, a child with a disability must be 
reevaluated if the public agency 


determines that the educational or 
related services needs of the child 
warrant a reevaluation or if the child’s 
parent or teacher requests a 
reevaluation. A reevaluation must occur 
no more than once a year, unless the 
parent and the public agency agree 
otherwise, and at least once every three 
years, unless the parent and the public 
agency agree that a reevaluation is 
unnecessary, to determine whether the 
child continues to have a disability and 
to determine the educational needs of 
the child. Reevaluations must-be 
conducted in accordance with 
§§ 300.304 through 300.311. In addition, 
as noted in § 300.305(e)(1), except for 
children at the end of their secondary 
school career, a reevaluation must be 
done before determining that a child is 
no longer a child with a disability. In 
conducting a reevaluation, as noted in 
§ 300.305, consistent with section 614(c) 
of the Act, the IEP Team and other 
qualified professionals must review 
existing evaluation data on the child 
including evaluations provided by the 
parents of the child; current classroom- 
based, local, or State assessments and 
classroom-based observations; and 
observations by teachers and related 
services providers. 

The results of an RTI process may be 
one component of the information 


_ reviewed as part of the reevaluation 
process. It is up to each State to develop 


criteria to determine whether a child 
continues to have a disability, including 
whether a particular child has an SLD. 
States that change their eligibility 
criteria for SLD may want to carefully 
consider the reevaluation of children — 
found eligible for special education 
services using prior procedures. States 
should consider the effect of exiting a 
child from special education who has 
received special education and related 
services for many years and how the 
removal of such supports will affect the 
child’s educational progress, 
particularly for a child who is in the 


_ final year(s) of high school. Obviously, 7 


the group should consider whether the 
child’s instruction and overall special 
education program have been 
appropriate as part of this process. If the 
special education instruction has been 
appropriate and the child has not been 
able to exit special education, this 
would be strong evidence that the 
child’s eligibility needs to be 
maintained. 2 

Changes: None. 


Alternative Research-Based Procedures 
(New § 300.307(a)(3)) (Proposed 
§ 300.307(a)(4)) 


_ Comment: Many commenters 
expressed support for allowing the use 


of alternative research-based procedures 
to determine whether a child has an 
SLD. However, a few commenters stated 
that the use of alternative research- 
based procedures should be removed 
because there is no indication that these 
procedures will assist in identifying a 
child with an SLD and because the Act 
does not use this term. — 

Discussion: New § 300.307(a)(3) 
(proposed § 300.307(a)(4)) recognizes 
that there are alternative models to 
identify children with SED that are 
based on sound scientific research and 
gives States flexibility to use these 
models. For example, a State could 
choose to identify children based on 
absolute low achievement and 
consideration of exclusionary factors as 
one criterion for eligibility. Other 
alternatives might combine features of 
different models for identification. We 
believe the evaluation procedures in 
section 614(b)(2) and (b)(3) of the Act 
give the Department the flexibility to 


‘allow States to use alternative; research- 


based procedures for determining 
whether a child has an SLD and is 
eligible for special education and 
related services. 

Changes: None. 

Comment: One commenter stated that 
alternative research-based procedures 
are not based on scientific research and 
should therefore be removed. 

Discussion: The Department does not 
support the use of identification 
procedures that are not based on 
scientific research. Models or 
procedures that claim to assist in 
identifying a child with an SLD, but 
which are not based on sound scientific 
research, are not appropriate and should 
not be adopted by LEAs or States. 

Changes: None. 

Comment: A few commenters stated 
that the meaning of alternative research- — 
based procedures is unclear and should 
be defined. One commenter stated that 


- there would be inappropriate 


interventions and procedures without 
further clarification as to the meaning of 
alternative research-based procedures. 
Discussion: As noted in the Analysis 
of Comments and Changes section for 
subpart A, we have added the definition | 
of scientifically based research from 
section 9101(37) of the ESEA to the 
definitions section of these regulations. 
This definition is the most appropriate | 
definition to include in these 
regulations, given the importance 
Congress placed on aligning the Act 
with the ESEA. The Department does | 
not intend to dictate how extensive the | 
research must be or who, within an LEA | 
or State, should determine that the 
research is of high quality. We believe 
that this is a matter best left to State and 
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local officials because determining the © 
presence of an appropriate instructional 
process is part of the State-adopted 
criteria. This addition should provide 

_ the clarity requested by the commenters. 

Changes: We have added a definition 

of scientifically based research to 
§ 300.35, giving the term the definition 
in section 9101(37) of the ESEA. 


Consistency With State Criteria 
(§ 300.307(b)) 


Comment: Several commenters 
expressed concern about allowing States 
to decide on the approach to 
determining whether a child has an 
SLD, and requested the Department 
develop criteria to be used across the 
nation. However, numerous commenters 
supported the development of State 
criteria and requiring public agencies to 
use the State criteria to determine 
whether a child has an SLD. Many 


commenters stated that this requirement 


is necessary to prevent inconsistent 
eligibility requirements among LEAs in 
a State. Other commenters stated that 
the requirement exceeds statutory 
authority and that LEAs should be 
allowed to make decisions about the 
criteria and methods to identify 
children with SLD. 

Discussion: The Department believes 
that eligibility criteria must be 
consistent across a State to avoid 
confusion among parents and school 
district personnel. The Department also 
believes that requiring LEAs to use State 
criteria for identifying children with 
disabilities is consistent with the State’s 


responsibility under section 612(a)(3) of’ 


the Act to locate, identify, and evaluate 
all eligible children with disabilities in 
the State. We believe this provides the 
Department with the authority to 
require a public agency to use State 
criteria in determining whether a child 
has an SLD, consistent with §§ 300.307 
through 300.311. 

Changes: None. 

Comment: A few commenters 
requested requiring States to adopt and 
implement only one model to determine 
whether a child has an SLD. However, 
several commenters requested that 
States and LEAs have the flexibility to 
use more than one model. One 
commenter noted that States need 
flexibility to determine eligibility 
criteria until there is greater 
understanding of the effectiveness of 
evidence-based protocols in identifying 
children with SLD. 

Discussion: There is nothing in the 
Act that would require a State to use 
one model of identification to identify a 
child with an SLD. We do not believe 
the regulations should include such a 
requirement, because section 614(b)(6) 


of the Act indicates that some flexibility 
in the selection of models of 
identification by LEAs can be 
appropriate, if permitted by the State. 

Changes: None. 

Comment: One commenter 
recommended that the Department 
require States to develop a plan to 
implement Statewide eligibility criteria 
that includes dissemination of research- 
based models, collecting data on the use 
of such models, providing professional 
development on the State’s criteria, and 
implementing appropriate services and 
instruction. 

Discussion: We agree that it could be 
helpful for States to develop a plan to 
implement any new SLD criteria, as 
recommended by the commenter. 
However, we do not believe States 
should be required to adopt such a plan, 
as this is a matter that is best left to 
individual States to decide. 

Changes: None. 


Group Members (§ 300.308) 


Comment: Several commenters 
requested an explanation of the use of 
“group members” rather than ‘‘team 
members” to describe the group that 
determines whether a child suspected of 
having an SLD is a child with a 
disability. One commenter stated that 
the eligibility determination is an IEP 
Team function and, therefore, using the 


term ‘‘group members” is inappropriate. 


One commenter stated that § 300.308 is 
confusing because the group seems to be 
the same as the IEP Team. 

Discussion: The change from ‘“‘team 
members” to ‘“‘group members” was 
made in the 1999 regulations to 
distinguish this group from the IEP 
Team, because the team of qualified 
professionals and the parent in 
§ 300.306(a)(1) that makes the eligibility 
determination does not necessarily have 
the same members as an IEP Team. In 
some States, this group of professionals 
may have the same individuals as the 
IEP Team, but in other States, this is not 
the case. We inadvertently referred to 
“team members” in 300.309(a)(2)(ii) 
and, therefore, will change this to 
“group.” 

Changes: We have changed ‘‘team 
members” to ‘“‘group” in 
§ 300.309(a)(2)(ii) to be consistent with 
§ 300.306(a)(1). 

Comment: Several commenters stated 
that the requirements for the 
qualifications of the group members in 


_ proposed § 300.308(a) are unnecessary 


and should be removed because they are 
not included in the Act, are overly 
prescriptive, and add another set of 
procedural requirements. On the other 
hand, a number of commenters 
recommended additional or different 


qualifications that should be required of 
the group members in § 300.308. Several 
commenters recommended that the 
group members be qualified to conduct 
assessments in the area of ‘‘cognition” 
rather than “intellectual development” 
to ensure that specific cognitive abilities 
are assessed, rather than global 
intellectual abilities. 

Several commenters recommended 
that proposed § 300.308(a)(2), requiring 
group members to apply “critical 
analysis” to the data, be changed to 
require group members to apply 
“clinical” analysis to the data. One 
commenter stated that clinical analysis 
should be defined and suggested a 
definition that includes professional © 
judgment informed by empirical 
research, training, and experience, and 
guided by interpretation of patterns in 
evaluation findings from a number of 
sources (e.g., test scores; interviews; 
work samples; observational data; and 
information from parents, school 
personnel, and other related services 
providers). 

A few commenters recommended 
requiring evaluations to be completed 
by certified speech-language 
pathologists and school psychologists to 
ensure that qualified professionals 
conduct the assessments. One 
commenter recommended that the 
examples of the areas for diagnostic 
assessments be preceded by “‘such as” 
to avoid a misinterpretation that a 
speech-language pathologist, for 
example, is mandated to participate in 
every SLD determination. 

Several commenters agreed with the 
professional competencies for the group 
members described in § 300.308(a). 
However, one commenter stated that 
“collectively qualified” is too broad a 
term and should be more narrowly 
defined. Another commenter stated that 
there is no way to ensure that the group 
members possess the necessary 
expertise unless there is a mechanism to 
determine whether the group members 
have the specified competencies in 
proposed § 300.308(a). 

One commenter stated that, although 
professionals from more than one 
discipline may be qualified to 
administer certain assessments, they do 
not bring the same expertise to the 
process. One commenter asked if a 
special education teacher, a regular 
education teacher, and parent were all 
that would be necessary if they 
collectively met the competency 
requirements. 

everal commenters stated that the 
list of professionals in proposed 
§ 300.308(b) for the eligibility group 
should be removed and decisions about 
group members left to schools and 
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districts. Other commenters stated that 
the requirements for the eligibility 
group should be the same as those for 
the group that determines the eligibility 
of children suspected of all other 
disabilities. 

Many commenters recommended that 
additional or different professionals 
should be included in the group. 
Numerous commenters recommended 
including speech-language pathologists 
in the group because of their expertise 
in reading and conducting individual 
diagnostic assessments in the areas of 
speech and language. 

A few commenters stated that a 
school psychologist should be a 
required member of the group, rather 
than listed as “if appropriate.” One of 
these commenters stated that, even if 
school psychologists are no longer 
required to administer assessments to 
determine whether there is a 
discrepancy between the child’s 
achievement and ability, school 
psychologists conduct assessments 
related to cognitive functioning, 
behavior, and other issues that may 
affect a child’s learning. 

Numerous commenters recommended 

requiring the special education teacher 
who is part of the eligibility group to 
have expertise in the area of SLD. 
However, one commenter stated that it 
is unnecessary for a special education 
teacher to be part of the group because 
the teacher would not have any 
instructional experience with the yet-to- 
be identified child and nothing in the 
Act requires special education teachers 
to possess any diagnostic expertise in 
the area of SLD. 
~ One commenter recommended that 
the group include a teacher with 
- experience in teaching children who are 
failing or at-risk for failing, in addition 
to a general education and special 
education teacher. Several commenters 
recommended adding a reading 
specialist as a required member. A few 
commenters recommended including a 
social worker as a required member, 
stating that it is important that one of 
the members examine the child’s home 
and community environment to rule out 
environmental and economic factors as 
a primary source of the child’s learning 
difficulties. Another commenter 
recommended adding a guidance 
counselor as a required member. One 
commenter recommended including a 
school nurse and stated that a school 
nurse can contribute information about 
educationally relevant medical findings. 
One commenter stated that a reading 
teacher and an educational therapist 
should always be included in the group. 
A few commenters were not familiar 
with the role of an educational therapist 


and requested a definition or 
elimination of the term from the list of 
“other professionals.’’ One commenter 
stated that two of the three professionals 
listed as ‘‘other professionals” (school 
psychologist, reading teacher, 
educational therapist) are not 
credentialed and questioned why they 
were included in the group. 

Discussion: The Department has 
considered the diversity of comments 
received and, given the lack of 
consensus about which individuals 
should be included in the group that 
makes eligibility determinations for 
children suspected of having an SLD, 
believes that the requirements in current 
§ 300.540 should be retained. Current 
§ 300.540 states that the eligibility group 
for children suspected of having SLD 
must include the child’s parents and a 
team of qualified professionals, which 
must include the child’s regular teacher 
(or if the child does not have a regular 
teacher, a regular classroom teacher 
qualified to teach a child of his or her 
age) or for a child of less than school 
age, an individual qualified by the SEA 
to teach a child of his or her age; and 
at least one person qualified to conduct’ 
individual diagnostic examinations of 
children, such as a school psychologist, 
speech-language pathologist or remedial 
reading teacher. We believe this allows 
decisions about the specific 
qualifications of the members to be 
made at the local level, so that the 
composition of the group may vary 
depending on the nature of the child’s 
suspected disability, the expertise of 
local staff, and other relevant factors. 
For example, for a child suspected of 
having an SLD in the area of reading, it 
might be important to include a reading | 
specialist as part of the eligibility group. 
However, for a child suspected of 
having an SLD in the area of listening 
comprehension, it might be appropriate 
for the group to include a speech- 
language pathologist with expertise in 
auditory processing disorders. Current 
§ 300.540 provides flexibility for schools 
and districts, and ensures that the group 
includes individuals with the 
knowledge and skills necessary to 
interpret the evaluation data and make 
an informed determination as to 
whether the child is a child with an 
SLD, and the educational needs of the 
child. 

Changes: Section 300.308 has been 
changed to include the requirements 
from current § 300.540. 


Determining the Existence of a Specific 
Learning Disability (§ 300.309) 


Comment: One commenter stated that 
there is no authority in the Act for the 


SLD eligibility requirements outlined in 
§ 300.309. 

Discussion: We agree that the 
statutory language is broad and does not 


_ include the specific requirements to 


determine whether a child suspected of 
having an SLD is a child with a 
disability. The purpose of these 
regulations, however, is to provide 
details to assist States in the appropriate 


- implementation of the Act. We believe 


the requirements in § 300.309 are 
necessary to ensure that States have the 
details necessary to implement the Act. 

Changes: None. 

Comment: One commenter stated that 
RTI was Congress’ preference for 
determining eligibility under SLD, and 
therefore, the criteria for RTI should be 
the first paragraph of § 300.309 
(Determining the existence of a specific 
learning disability). 

Discussion: The Department believes 
that the criteria in § 300.309 are 
presented in a logical order and are 
consistent with the Act. 

Changes: None. 

Comment: One commenter stated that 
a discrepancy between intellectual | 
ability and achievement can 
differentiate between children with 
disabilities and children with general 
low achievement, and noted that the 
problems with discrepancy models have 
been in implementation, rather than in 
the concept itself for identifying 
children with SLD... 

Discussion: There is a substantial 
research base summarized in several 
recent consensus reports (Donovan & 
Cross, 2002; Bradley et al., 2003) and 
meta-analyses (Hoskyn & Swanson, 
2000; Steubing et al., 2002) that does not 
support the hypothesis that a 
discrepancy model by itself can 
differentiate children with disabilities 
and children with general low 
achievement.” Therefore, we disagree 
with the comment because such a 
differentiation is not possible with any 
single criterion, including RTI. 

Changes: None. 

Comment: One commenter requested 
retaining the language in current 
§ 300.541, regarding the use of 
discrepancy models. 


2 Donovan, M.S., & Cross, C.T. (2002). Minority 
students in special and gifted education. 
Washington, DC: National Academy Press; Bradley, 
L., Danielson, & Hallahan, D.P. (Eds.). Identification 
of learning disabilities: Research to practice. 
Mahway, NJ: Erlbaum; Hoskyn, M., & Swanson, H.L 
(2000). Cognitive processing of low achievers and 


children with reading disabilities: A selective meta- © 


analytic review of the published literature. The 
School Psychology Review, 29, 102-119; Steubing, 
K.K., Fletcher, J.M., LeDoux, J.M., Lyon, G.R., 
Shaywitz, S.E., & Shoywitz B.A. (2002). Validity of 
1Q-discrepancy, classifications of reading 
disabilities: A meta-analysis. American Educational 
Research Journal, 39, 469-518. 
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Discussion: Section 614(b)(6) of the 
Act prohibits States from requiring a 
discrepancy approach to identify 
children with SLD. Current § 300.541 
requires a discrepancy determination 
and is, therefore, inconsistent with the 

Ack 

Changes: None. 

Comment: One commenter 
that the eligibility group be allowed to 
consider the results from standardized, 
individualized testing (not just 
criterion-based testing or functional 
assessments) in the eligibility 
determination. 

Discussion: Nothing in the Act or 
these regulations would preclude the 
eligibility group from considering 

- results from standardized tests when 
making eligibility determinations. 

Changes: None. 

Comment: Many commenters 
recommended adding the concept of 
psychological processing disorders to 
the eligibility criteria in § 300.309. 
Several commenters noted that the 
criteria in § 300.309 do not fully address 

_ the definition of SLD in § 300.8(c)(10), 
which includes a processing disorder in 
one or more of the basic psychological 
processes. Several commenters stated 
that, without requiring documentation 
of a basic psychological processing 

- disorder, the number of children 
identified with SLD will significantly 
_ increase and the use of assessment tools 
_ that have the potential to significantly 
guide instruction will decrease. Several 
commenters stated that failure to 
consider individual differences in 
cognitive processing skills reverses 
‘more than 20 years of progress in 
cognitive psychology and 
developmental neuroscience. One 
commenter stated that identifying a 
basic psychological processing disorder 
would help ensure that children 
identified with an SLD are not simply 
victims of poor instruction. One 
commenter stated that the shift away 
__ from requiring diagnostic assessments 
in the area of cognition would make it 
conceptually impossible to document 
that a child has a disorder in one or 
more of the basic psychological _ 
processes, as required in the-definition 
of SLD in § 300.8(c)(10). 

Discussion: The Department does not 
believe that an assessment of 
psychological or cognitive processing 
should be required in determining 
whether a child has an SLD. There is no 
current evidence that such assessments 
are necessary or sufficient for 
identifying SLD. Further, in many cases, 
these assessments have not been used to 
make appropriate intervention 
decisions. However, § 300.309(a)(2)(ii) 
permits, but does not require, 


consideration of a pattern of strengths or 
weaknesses, or both, relative to 
intellectual development, if the 
evaluation group considers that 
information relevant to an identification 
of SLD. In many cases, though, 
assessments of cognitive processes 
simply add to the testing burden and do 
not contribute to interventions. As 
summarized in the research consensus 
from the OSEP Learning Disability 
Summit (Bradley, Danielson, and 
Hallahan, 2002), “Although processing 
deficits have been linked to some SLD 
(e.g., phonological processing and 
reading), direct links with other 
processes have not been established. 
Currently, available methods for 
measuring many processing difficulties 
are inadequate. Therefore, 
systematically measuring processing 
difficulties and their link to treatment is 
not yet feasible * * *. Processing 
deficits should be eliminated from the 
criteria for classification * * *.” (p. 
797).3 Concerns about the absence of 
evidence for relations of cognitive 
discrepancy and SLD for identification 
go back to Bijou (1942;4 see Kavale, 
2002) 5. Cronbach (1957) § characterized 
the search for aptitude by treatment 
interactions as a “hall of mirrors,” a 
situation that has not improved over the 
past few years as different approaches to 
assessment of cognitive processes have 
emerged (Fletcher et al., 2005; Reschly 
& Tilly, 1999) 7. 

Changes: None. 

Comment: Several commenters 
requested that the regulations include a 
definition of ‘intellectual 
development.” 

Discussion: We do not believe it is 
necessary to define “intellectual 
development” in these regulations. 
Intellectual development is included in 
§ 300.309(a)(2)(ii) as one of three 


3 Bradley, R., Danielson, L., & Hallahan, D.P. 
(Eds.). (2002). Identification of learning disabilities: 
Research to practice. Mahwah, NJ: Erlbaum. 

4Bijou, S.W. (1942). The psychometric pattern 
approach as an aid to clinical assessment—a 
review. American Journal of Mental Deficiency, 46, 
354-362. 

5 Kavale, K. (2002). Discrepancy models in the 
identification of learning disabilities. In R. Bradley, 
L. Danielson, & D.P. Hallahan (Eds.). Identification 
of learning disabilities: Research to practice (pp. 
370-371). Mahwah, NJ: Erlbaum. 

6 Cronbach, L.J. (1957). The two disciplines of 
scientific psychology. American Psychologist, 12, 
671-684. 

7 Fletcher, J.M., Denton, C., & Francis, D.J. (2005). 
Validity of alternative approaches for the 
identification of LD: Operationalizing unexpected 
underachievement. Journal of Learning Disabilities, 
38, 545-552; Reschly, D.J., & Tilly, W.D. (1999). 
Reform trends and system design alternatives. In 
D.J. Reschly, W.D. Tilly, III, and J.P. Grimes (Eds.). 
Special education in transition: Functional 
assessment and noncatéegorical programming. 
Longmont, CO: Sopris West. 


standards of comparison, along with age 
and State-approved grade-level 
standards. The reference to “intellectual 
development” in this provision means 
that the child exhibits a pattern on 
strengths and weaknesses in 
performance relative to a standard of 
intellectual development such as 
commonly measured by IQ tests. Use of 
the term is consistent with the 
discretion’ provided in the Act in 
allowing the continued use of 
discrepancy models. 

Changes: None. 

Comment: Several commenters stated 
that intra-individual differences, 
particularly in cognitive functions, are 
essential to identifying a child with an 
SLD and should be included in the 
eligibility criteria in § 300.309. 

Discussion: As indicated above, an 
assessment of intra-individual 
differences in cognitive functions does 
not contribute to identification and 
intervention decisions for children 
suspected of having an SLD. The 
regulations, however, allow for the 
assessment of intra-individual 
differences in achievement as part of an 
identification model for SLD. The 
regulations also allow for the 
assessment of discrepancies in 
intellectual development and 
achievement. 

Changes: None. 

Comment: One commenter requested 
guidance on how to determine whether 
a child was provided with learning 
experiences appropriate for the child’s 
age, as required in § 300.309(a)(1). 

Discussion: While such guidance 
might be helpful, we believe SEAs and 
LEAs are in the best position to provide 
guidance on age-appropriate learning 
experiences. 

Changes: None. 

Comment: Several commenters 
expressed support for the requirements 
in § 300.309(a)(1) and stated that the 
first element of determining eligibility 
for an SLD is a finding that the child 
does not achieve commensurate with 
the child’s age in one or more of the 
eight areas when provided with learning 
experiences appropriate to the child’s 
age. However, several commenters 
requested requiring that eligibility 
determinations for an SLD include 
evidence that the child’s achievement 
level is not commensurate with the 
child’s age and ability (emphasis 
added). One commenter indicated that 
knowledge of a child’s ability level is 
important to ensure that a determination 
is not based on deficits in areas not 
related to cognitive processing (e.g., lack 
of opportunity to learn, social or 
emotional disturbances), and to prevent 
misdiagnosis of children with mental 
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retardation and SLD. One commenter 
stated that § 300.309(a)(1) would allow 
any child who failed to achieve 
commensurate with his or her age to be 
considered to have an SLD, and this will 
increase the number of children referred 
for special education and related 
services. 

Several commenters expressed 
concern that the eligibility 
determination for SLD is based on 
whether the child achieves 
commensurate with his or her age 
because current practice uses normative 
data that are based on grade level. These 
commenters recommended clarifying 
that grade level or classmate 
performance should also be considered. 

Discussion: The first element in 
identifying a child with SLD should be 
a child’s mastery of grade-level content 
appropriate for the child’s age or in 
relation to State-approved grade-level 
standards, not abilities. This emphasis 
is consistent with the focus in the ESEA 
on the attainment of State-approved 
grade-level standards for all children. 
State-approved standards are not 
expressed as ‘“‘norms”’ but represent 
benchmarks for all children at each 
grade level. The performance of 
classmates and peers is not an 
appropriate standard if most children in 
a class or school are not meeting State- 
approved standards. Furthermore, using 
grade-based normative data to make this 
determination is generally not 
appropriate for children who have not 
been permitted to progress to the next 
academic grade or are otherwise older 
than their peers. Such a practice may 
give the illusion of average rates of 
learning when the child’s rate of 
learning has been below average, 

‘resulting in retention. A focus on 
expectations relative to abilities or 
classmates simply dilutes expectations 
for children with disabilities. 

We will modify § 300.309(a)(1) to 
clarify that, as a first element in 
determining whether a child has an 
SLD, the group must determine that the 
child does not demonstrate achievement 
that is adequate for the child’s age or the 
attainment of State-approved grade-level 
standards, when provided with learning 
experiences and instruction appropriate 
for the chjld’s age or State-approved 
grade-level standards in one or more of 
the areas listed in § 300.309(a)(1). The 
reference to “‘State-approved grade-level 
standards” is intended to emphasize the 
alignment of the Act and the ESEA, as 
well as to cover children who have been 
retained in a grade, since age level 
expectations may not be appropriate for 
these children. The reference to 
“instruction” will be added to 
emphasize that children may not be 


identified as having SLD if there is no 
documentation of appropriate 


*‘ instruction, consistent with the Act and 


the ESEA. Consistent with this change, 
we will add a reference to ‘‘State- 
approved grade-level standards” in 

§§ 300.309(a)(2)(i) and (ii). We will also 
combine proposed § 300.311(a)(5) and 
(6) into § 300.311(a)(5) to ensure 
consistency with the requirements in 

§ 300.309{(a). 


Changes: We have modified 
§ 300.309(a)(1) and §§ 300.309(a)(2)(i) 
and (ii), and combined proposed 
§ 300.311(a)(5) and (6) into 
§ 300.311(a)(5) to ensure consistency 
with the requirements in § 300.309(a). 


Comment: Several commenters 
expressed support for including reading 
fluency in the list of areas to be 
considered when determining whether a 
child has an SLD. However, several 
commenters recommended removing 
reading fluency from the list in 
§ 300.309(a)(1), stating that a weakness 
in reading fluency, in isolation, does not 
indicate a reading disability. 


Discussion: No assessment, in 
isolation, is sufficient to indicate that a 
child has an SLD. Including reading 
fluency in the list of areas to be 
considered when determining whether a 
child has an SLD makes it more likely 
that a child who is gifted and has an 
SLD would be identified. Fluency 
assessments are very brief and highly 
relevant to instruction. We, sthsedlocs. do 
not believe that reading fluency should 
be removed from § 300.309(a)(1). 


Changes: None. 


Comment: Many commenters stated 
that eligibility criteria based on RTI 


- models will result in dramatic increases 


in referrals, special education 
placements, and legal problems. One 
commenter stated that the eligibility 
criteria in §.300.309 do not provide 
sufficient checks and balances to ensure 
that only those children who truly 
require special education are identified 
as having SLD. A few commenters 
stated that using an RTI model would 
result in incorrectly identifying 
underachieving children as having SLD. 


Discussion: We do not believe that 
eligibility criteria based on RTI models 
will result in dramatic increases in 
referrals and special education 
placements. Well-implemented RTI 
models and models that identify 
problems early and promote 
intervention have reduced, not 
increased, the number of children 
identified as eligible for special 
education services and have helped 
raise achievement levels for all children 


in a school.® We believe that the 
regulations do provide sufficient checks 
to ensure that only children who need 
special education and related services 
are identified as having SLD. 

Changes: None. 

Comment: Several commenters stated ~ 
that the language in § 300.309(a)(2)(ii) is 
very confusing and should be rewritten. 
Many commenters stated that the word 
“or” instead of “‘and” should be used 
between § 300.309(a)(2)(i) and 
§ 300.309(a)(2)(ii), because otherwise a 
child could be identified with an SLD 
because he or she failed to meet passing 
criteria on a State assessment, and 
failure to make sufficient progress on a 
State-approved assessment alone is not 
grounds for a determination that a child 
has an SLD. Several commenters stated 
that the phrase, “pattern of strengths 
and weaknesses in performance, 
achievement, or both” is a typographical 
error because it is repeated twice. 

Discussion: We do not agree that 
“and” should be used instead of “‘or’”’. 
between § 300.309(a)(2)(i) and (ii), 
because this would subject the child to 
two different identification models. We 
agree that failing a State assessment 
alone is not sufficient to determine 
whether a child has an SLD. However, 
failing a State assessment may be one 
factor in an evaluation considered by 
the eligibility group. As required in 
§ 300.304(b)(1), consistent with section 
614(b)(2)(A) of the Act, the evaluation 
must use a variety of assessment tools 
and strategies to gather relevant 
information about the child. Further, 

§ 300.304(b)(2), consistent with section 
614(b)(2)(B) of the Act, is clear that 
determining eligibility for special 
education and related services cannot be 
based on any single measure or 
assessment as the sole criterion for 
determining whether a child is a child 
with a disability. 

We agree that § 300.309(a)(2)(ii) could 
be stated more clearly and will rewrite 
it to state that the eligibility group can 
determine that a child has an SLD if the 
child meets the criteria in 
§ 300.309(a)(1) and exhibits a pattern of 
strengths and weaknesses in 
performance, achievement, or both, 
relative to age and State-approved 
grade-level standards, or intellectual 
development, that is determined by the 
group to be relevant to the identification 
of an SLD. 

Changes: We have changed 
§ 300.309(a)(2)(ii) for clarity. 


8 Burns, M., Appleton, J., Stehouwer, J. (2005). 
Meta-analytic review of responsiveness-to- 
intervention research: Examining field-based and 
research-implemented models. Journal of 
Psychoeducational Assessment, 23, 381-394. 
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Comment: Several commenters 
requested a definition of “‘State- 
approved results.’”’ One commenter 
stated that the language was extremely 
confusing and that “‘State-approved 
results” could be interpreted to mean 
approved results that are equivalent to 
proficiency on State assessments under 
the ESEA, and this could lead to 
eligibility determinations for a very 
large group of older children with poor 
reading performance for whom it would 
be nearly impossible to make sufficient 
progress to become proficient readers. 
This commenter recommended 
changing the language to refer to a 
child’s failure to achieve a rate of 
learning to make sufficient progress 
based on ‘‘State-defined criteria.” 
Another commenter recommended 
substituting “State achievement 
standards” for “State approved results.” 

Discussion: The intention is to refer to 
State assessments approved under the 
ESEA. We have changed ‘“‘State- 
approved results” to ‘‘State-approved 
grade-level standards.” We believe this 
change adequately addresses the 
commenters concerns. 

Changes: We have removed ‘‘State- 
approved results” and inserted in its 
place ‘‘State-approved grade-level 
standards” in § 300.309 and § 300.311. 

Comment: One commenter stated that 
including “State-approved results” in 
§ 300.309(a)(2)(i) means that there is no 
Federal definition of SLD. 

Discussion: States must develop 
criteria for determining whether a child 
has an SLD that are consistent with the 
Federal requirements in §§ 300.307 
through 300.311 and the definition of 
SLD in § 300.8(c)(10). 

Changes: None. 

Comment: A few commenters stated 
that using the criteria in § 300.309(a)(2), 
a child could meet State standards and 
still be identified as a child with an 
SLD. 

Discussion: We agree with the 
commenters. Accelerated growth 
toward, and mastery of, State-approved 
grade-level standards are goals of 
special education. Furthermore, as 
stated in § 300.101, the fact that a child 
is advancing from grade to grade does 
not make a child with a disability 
ineligible for special education and 
related services. However, consistent 
with § 300.8, the group making the 
eligibility determination must conclude 
both that the child has an.SLD and, that, 
because of that disability, the child 
needs special education and related 
‘services. 

Changes: None. 

Comment: Many commenters 
requested more detail and specific 
guidelines on RTI models, such as 


information on who initiates the RTI 
process and who should be involved in 
the process; how one ensures there is a 
strong leader for the RTI process; the 
skills needed to implement RTI models; 
the role of the general education 
teacher; how to determine that a child 
is not responsive to instruction, 
particularly a child with cultural and 
linguistic differences; the number of 
different types of interventions to be 
tried; the responsibility for monitoring 
progress; the measurement of treatment 
integrity; and ways to document 
progress. One commenter stated that it 
is imperative that the regulations allow 
the flexibility necessary to 
accommodate the array of RTI models 
already in use. | 

Several commenters requested that 
the Department define and set a 
standard for responsiveness that calls 
for demonstrated progress and 
improvement in the rate of learning, to 
indicate that a child can function in the 
classroom. Several commenters stated 
that there would be a dramatic increase 
in the number of children identified 
with an SLD without a clearly defined 
system in place. 

Discussion: There are many RTI 
models and the regulations are written 
to accommodate the many different 
models that are currently in use. The 
Department does not mandate or 
endorse any particular model. Rather, 
the regulations provide States with the 
flexibility to adopt criteria that best 
meet local needs. Language that is more 
specific or prescriptive would not be 
appropriate. For example, while we 
recognize that rate of learning is often a 
key variable in assessing a child’s 
response to intervention, it would not 


be appropriate for the regulations to set _ 


a standard for responsiveness or 
improvement in the rate of learning. As 
we discussed earlier in this section, we 
do not believe these regulations will 
result in significant increases in the 


number of children identified with SLD. 


Changes: None. 

Comment: One commenter stated that, 
without additional clarity, eligibility 
criteria will vary substantially among 
States and that States will have 
definitions that are suited to their 
individual preferences, rather than a 
universal sense of what constitutes 
eligibility under SLD based on the 
research and national standards of 
professional practice. 

Discussion: State eligibility criteria 
must meet the requirements in 
§§ 300.307 through 300.111 and LEAs 
must use these State-adopted criteria. 
We believe that, although these 
provisions allow States some flexibility 
in how children with SLD are 


identified, the requirements in these 
provisions will ensure that SLD criteria 
do not vary substantially across States. 

Changes: None. 

Comment: One commenter stated that, 
without more clarity in the 
requirements for RTI models, there 
would be an increase in the number of 
eligibility disputes between parents and 
school districts. 

Discussion: We do not believe more 


clarity in the requirements for RTI 


models is necessary. States can avoid 
disputes over eligibility determinations 
by developing clear criteria, consistent 
with the regulatory parameters, and 
providing staff with the necessary 
guidance and support to implement the 
criteria. 

_ Changes: None. 

Comment: One commenter urged the 
Department to encourage States to 
convene a group of education, 
disability, and parent stakeholders to 
discuss and design a model approach to 
early identification of children with 
SLD. 

Discussion: The Department agrees 
that it is important to identify children 
with SLD early and to provide the 
necessary instruction and supports to 
avoid referrals to special education. The 
extent to which States involve other 
interested parties (e.g., disability groups, 
parent groups) in the design or 
development of such a system is a 
decision that should be made by each 
State. 

Changes: None. 

Comment: A few commenters stated 
that professional development 
requirements to implement RTI models 
should be incorporated into the 
regulations so RTI models are not 
haphazardly implemented. One 
commenter stated that before RTI can be 


used systematically as part of the 


special education identification process, 
school districts must have 
administrative support at all levels, 
ongoing professional development for 
all staff, and coordination with 
institutions of higher education. Several 
commenters recommended encouraging 
States to develop efficient, collaborative 
evaluation systems. One commenter 
recommended requiring regular 
education teachers to address the needs 
of children with different learning 
styles, identify early and appropriate 
interventions for children with 
behavioral challenges, and understand 
and use data and assessments to 
improve classroom practices and. 
learning. 

Discussion: We agree that 
administrative support, professional 
development, and coordination with 
teacher training programs would be 
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helpful in the effective implementation 
of RTI models. We also agree that 
efficient and collaborative evaluation 
systems should be developed, and that 
all teachers, including regular education 
teachers, should be trained to address 
the needs of children with different 
learning styles, identify early and 
appropriate interventions for children 
with behavioral challenges, and 
understand and use data and 
assessments to improve classroom 
practices and learning. However, 
professional development requirements 
are a State responsibility, consistent 
with § 300.156 and section 612(a)(14) of 
the Act, and it would be inappropriate 
for the Department to include specific 
professional development requirements 
in these regulations. 

Changes: None. 

Comment: One commenter stated that 
if a State prohibits the use of a 
discrepancy model, there would not be 
sufficient time or funds necessary to 
effectively train staff. Several 

‘commenters asked that there be a 
transition period so that personnel can 
be adequately trained in RTI or other 
forms of assessment and observation. 

Discussion: It is not necessary for 
these regulations to require a transition 
period for implementing RTI models, 
particularly because there are many 
schools and districts currently 
implementing RTI models. Under the ~ 
requirements in section 614(b)(6) of the 
Act, which took effect July 1, 2005, 
States should have developed 
mechanisms to permit LEAs to use RTI 
models. States may need to make 
adjustments based on these final 
regulations. Nothing in these regulations 
requires an LEA to drop current 
practices in favor of a new model with 
no transition. Obviously, a plan would 
need to be developed when changing to 
an RTI model, including strategies for 
implementation and professional 
development. : 

Changes: None. 

Comment: Many commenters stated 
that the use of RTI models would be 
costly, requiring massive staff training 
and resources. Many commenters 
recommended ways in which the 
Department could support States in 
improving identification and 
interventions for children with SLD. 
Commenters’ recommendations 
included the following: long-term, 
Statewide pilot studies on assessments 
and interventions for children with 
SLD; methods to increase the use of RTI; 
guidance on establishing appropriate 
timelines for instructional interventions; 
and information on new scientifically 
based approaches to identifying 
children with SLD. 


Discussion: The Department 
recognizes the need for technical 
assistance and training to implement 
RTI models and is directing technical 
assistance funds under Part D of the Act, 
administered by the Department’s Office 
of Special Education Programs (OSEP), 
toward this effort. OSEP plans to 
develop and disseminate an RTI 
resource kit and devote additional 
resources to technical assistance 
providers to assist States in 
implementing RTI models. OSEP will 
also continue to identify and develop 
model RTI implementation sites and 
evaluate SLD identification models in 
math and reading. In addition, the 
Comprehensive Center on Instruction, 
jointly funded by OSEP and the Office 
of Elementary and Secondary Education 
(OESE), will provide technical 
assistance to States on RTI 
implementation. 

Changes: None. 

_ Comment: Many commenters 
supported examining the pattern of 
strengths and weaknesses in 
determining whether a child is 
considered to have an SLD. A number 
of commenters stated that it is important 
that groups use a process to determine 
whether a child responds to scientific, 
research-based interventions, as well as 
consider relevant, empirically validated 
patterns of strengths and weaknesses in 
achievement, performance, or both, 
relative to intellectual development. 
One commenter stated that “pattern of 
strengths and weaknesses in 
performance”’ in § 300.309(a)(2)(ii) is 
insufficiently defined and without a 
clearer definition of ‘‘pattern,”’ schools 
will continue the wait-to-fail model. 
One commenter recommended 
clarifying the meaning of ‘“‘weakness,” 
stating that weakness does not mean 
failure, and that there may be specific 
actions that could address weaknesses 
in performance that would result in 
failure if left alone. 

Discussion: Patterns of strengths and 
weaknesses commonly refer to the 
examination of profiles across different 
tests used historically in the 
identification of children with SLD. We 
believe that the meaning of ‘‘pattern of 
strengths and weaknesses” is clear and 
does not need to be clarified in these 
regulations. 

Changes: None. 

Comment: Some commenters stated 
that using a pattern of strengths and 
weaknesses in a child’s performance to 
identify a child with an SLD could be 
misinterpreted to identify children, 
other than children with disabilities, 
who are underperforming due to 
cultural factors, environmental or 
economic disadvantage, or low effort. 


Discussion: Section 300.309(a)(3) is 
clear that children should not be 
identified with SLD if the 
underachievement is primarily the 
result of a visual, hearing, or motor 
disability; mental retardation; emotional 
disturbance; cultural factors; or 
environmental or economic 
disadvantage. The eligibility group 
makes the determination after the 
evaluation of the child is completed. 
Therefore, we believe that there is 
minimal risk that a child who is 
underachieving due to these factors will 
be identified as having an SLD. 

Changes: None. 

Comment: Some commenters 
recommended using “cognitive ability” 
in place of “intellectual development”’ 
because “intellectual development” 
could be narrowly interpreted to mean 
performance on an IQ test. One 
commenter stated that the term 


“cognitive ability” is preferable because ~ 


it reflects the fundamental concepts 
underlying SLD and can be assessed 
with a variety of appropriate assessment 
tools. A few commenters stated that the 
reference to identifying a child’s pattern 
of strengths and weaknesses that are not 
related to intellectual development 
should be removed because a cognitive 
assessment is critical and should always 
be used to make a determination under 
the category of SLD. 

Discussion: We believe the term 
“intellectual development” is the 
appropriate-reference in this provision. 
Section 300.309(a)(2)(ii) permits the 
assessment of patterns of strengths and 
weakness in performance, including 
performance on assessments of 
cognitive ability. As stated previously, 
“intellectual development”’ is included 
as one of three methods of comparison, 
along with age and State-approved 
grade-level standards. The term 
“cognitive’’ is not the appropriate 
reference to performance because 
cognitive variation is not a reliable 
marker of SLD, and is not related to 
intervention. 

Changes: None. 

Comment: One commenter reviewed 
the list of factors in § 300.309(a)(3) that 
must be ruled out as primary reasons for 
a child’s performance and asked 
whether children with other health 
impairments (OHI), traumatic brain 
injury (TBI), or speech impairments 
would overlap with the SLD definition. 
Several commenters noted that many 
children with hearing, visual, or motor 
disabilities; mental retardation; or 
erhotional disturbances (ED) also have 
concomitant learning disabilities that go 
unidentified, and that these children . 
end up with lower academic and 
functional achievement levels than they 
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should because an important 
contributing factor to their learning 
problems has not been addressed. 
Several commenters recommended 
adding language to the regulations 
stating that a child with a disability 
other than an SLD may also be 
identified with an SLD. 

Discussion: Children with one of the 
disabilities in § 300.8 should be 
identified as a child with a disability 
using the category that is most 
appropriate for the child. Some children 
may be identified under other disability 
categories, such as OHI, TBI, ED, or 
speech impairment, and may also have 
low achievement and even meet SLD 
criteria. Services must meet the child’s 
needs and cannot be determined by the 
child’s eligibility category. We believe it 
is unnecessary to add language 
regarding SLD as a concomitant 
disability. 

Changes: None. 

Comment: One commenter asked 
what kind of assessment identifies 
culture as a primary cause of academic 
performance deficits and recommended 
removing the requirement in 
§ 300.309(a)(3)(iv) unless there are 
objective methods to determine whether 
a child’s low performance is a result of 
cultural factors. 

Discussion: The identification of the 
effect of cultural factors on a child’s 
performance is a judgment made by the 
eligibility group based on multiple 

_sources of information, including the 
home environment, language 
proficiency, and other contextual factors 
gathered in the evaluation. The 
Department believes that the 
identification of children with SLD will 
improve with models based on 
systematic assessments of a child’s 
response to appropriate instruction, the 
results of which are one part of the 
information reviewed during the 
evaluation process to determine 
eligibility for special education and 
related services. States and public 
agencies must follow the evaluation 
procedures in §§ 300.304-and 300.305 
and section 614(b) of the Act, including 
using assessments and other evaluation 
materials that do not discriminate on a 
racial or cultural basis, consistent with 
§ 300.304(c)(1)(i) and section 
614(b)(3)(A)(i) of the Act. 

Changes: None. 

Comment: Many commenters 
recommended that limited English 
proficiency be among the factors that 
the eligibility group must rule out as a 
primary factor affecting a child’s 
performance. 

Discussion: Section 300.306(b)(1)(iii), 
consistent with section 614(b)(5)(C) of 
the Act, is clear that a child must not 


be identified as a child with a disability 
if the determinant factor for that 
determination is limited English 
proficiency. However, we agree that it is 
important to re-emphasize this 
requirement in § 300.309 and will add 
this to thelist of factors that the 
eligibility group must rule out as a 
primary factor affecting a child’s 
performance. 

Changes: We have added a new 
paragraph (vi) to § 300.309(a)(3) to 
include “limited English proficiency” in 
the list of factors that must be ruled out 
as a primary factor affecting a child’s 
performance before determining that a 
child is eligible for special education 
services under the category of SLD. 

Comment: Numerous commenters 
supported the requirement in 
§ 300.309(b)(1) for data demonstrating 
that a child suspected of having an SLD 
has been provided wit): high-quality, 
research-based instruction in regular 
education settings delivered by 
qualified personnel. Several 
commenters stated that this requirement 
should apply to all children and asked 
why this requirement is confined to 
only children suspected of having SLD. 
One commenter stated that if schools 
would use proven best practices, there 
would be fewer children in need of 
special education in the later grades. 
However, one commenter stated that it 
is incorrect to assume that any child 
who is not responding to interventions 
must have an SLD when there are a 
myriad of reasons why children may not 
be responding to instruction. One 
commenter recommended adding “to 
the extent practicable” to acknowledge 
that scientific research-based 
interventions are not available in many 
areas, particularly in mathematics. One 
commenter recommended decreasing 
the emphasis on research-based 
instruction. 

Discussion: Sections 300.306(b)(1)(i) 
and (ii), consistent with section 
614(b)(5)(A) and (B) of the Act, 
specifically state that children should 


_ not be identified for special education if 


the achievement problem is due to lack 
of appropriate instruction in reading or 
mathematics. This issue is especially 
relevant to SLD because lack of 
appropriate instruction in these areas 
most commonly leads to identifying a 
child as having an SLD. All children 
should be provided with appropriate 
instruction provided by qualified 
personnel. This is an important tenet of 
the Act and the ESEA. Both the Act and 
the ESEA focus on doing what works as 
evidenced by scientific research and 
providing chi!dren with appropriate 
instruction delivered by qualified 
teachers. 


Changes: None. 

Comment: We received a number of 
comments concerning the requirement 
for high-quality, research-based 
instruction provided by qualified 
personnel. One commenter stated that it 
would be difficult for rural school 
districts to meet this requirement 
because of staffing requirements in the 
regular education setting. Several 
commenters stated that the requirement 
for high-quality, research-based 
instruction exceeds statutory authority 
and should be removed, because it 
provides a basis for challenging any 
determination under the category of 
SLD. One commenter asked for 
clarification regarding the legal basis for 
providing high-quality, research-based 
instruction if the child is not 
determined eligible for special 
education. Another commenter stated 
that attorneys will read § 300.309(b) as 
providing a legal entitlement to ESEA, 
research-based instruction and data- 
based documentation for every child 
considered for eligibility under the 
category of SLD, and that when this 
standard is not met, will bring the 
matter to a due process hearing and 
request compensatory education. 

Numerous commenters requested a 
definition of high-quality, research- 
based instruction. One commenier 
asked who validates that the research 
meets the highest quality. Another 
commenter asked that the regulations 


_ specify how much research a program 


must undergo before it is deemed to be 
research-based. One commenter stated 
that the Department must address how 
States determine whether a child has 
been provided with a high-quality, 
research-based instructional program; 
whether appropriate classroom 
interventions were delivered; and 
whether an intervention has been 
successful. One commenter stated that 
the absence of additional clarification 
would result in great disparity in States’ 
policies and lead to inappropriate 
interventions and procedures. One 
commenter recommended that there be 
evidence that the instruction is effective 
for the child’s age and cultural 
background. 

A few commenters recommended that 
children who are not progressing 
because they have not received 
research-based instruction by a qualified 
teacher should immediately receive 
intensive, high-quality, research-based 
instruction by qualified personnel. One 
commenter expressed concern that 
§ 300.309(b) restricts referrals to only 
those children who have received high- 
quality, research-based instruction from 
qualified teachers. One commenter 
stated that a child’s eligibility to receive 
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special education services under the 
category of SLD appears to be 
contingent on the LEA’s commitment to 
providing effective regular education 
services by qualified staff, and, as such, 
a child with an SLD is held hostage by 
a system that is not working. One 
commenter asked whether the eligibility 
group can make a determination that a 
child has an SLD in the absence of a 
child’s response to high-quality 
research-based instruction. 

Several commenters stated that the 
lack of research-based instruction by a 
qualified teacher should not limit a 
child’s eligibility for services. Another 
commenter recommended clarifying 
that a child should not be found 
ineligible under the category of SLD 
because the child either did not respond 
to a scientific, research-based 
intervention during a truncated 
evaluation, or because the child was not 
provided an opportunity to respond to 
such an intervention. 

Discussion: Watering down a focus on 
appropriate instruction for any children, 
including children with disabilities or 
children living in rural areas would be 
counter to both the Act and the ESEA. 
However, we agree that the requirement 
for high quality, research-based ~ 
instruction exceeds statutory authority. 
The Act indicates that children should 
not be eligible for special education if 
the low achievement is due to lack of 
appropriate instruction in reading or 
math. Therefore, we will change the 
regulations to require that the eligibility 
group consider evidence that the child 
was provided appropriate instruction 
and clarify that this means evidence that 
lack of appropriate instruction was the 
source of underachievement. 

The eligibility group should not 
identify a child as eligible for special 
education services if the child’s low 
achievement is the result of lack of 
appropriate instruction in reading or 
math. Eligibility is contingent on the 
ability of the LEA to provide 
appropriate instruction. Determining the 
basis of low achievement when a child 
- has been given appropriate instruction 
is the responsibility of the eligibility 


oup. 

o Whether a child has received 
“appropriate instruction” is 
appropriately left to State and local 
officials to determine. Schools should 
have current, data-based evidence to 
indicate whether a child responds to 
appropriate instruction before 
determining that a child is a child with 
a disability. Children should not be 
identified as having a disability before 
concluding that their performance 
deficits are not the result of a lack of 
appropriate instruction. Parents of 


children with disabilities have due 
process rights that allow them to file a 
complaint on any matter that relates to 
the identification, evaluation, and 
educational placement of their child 
with a disability, and the provision of 
FAPE to their child. 

Changes: We have revised the 
introductory material in § 300.309(b) to 
emphasize that the purpose of the 
review is to rule out a lack of 
appropriate instruction in reading or 
math as the reason for a child’s 
underachievement. We have also 
revised § 300.309(b)(1) to refer to 
appropriate instruction rather than high- 
quality, research-based instruction, and 
removed the cross reference to the 
ESEA. 

Comment: One commenter stated that 
many reading programs claim to be 
research-based, but lack credible 
evidence of the program’s effectiveness. 

Discussion: Programs that claim to be 
research-based, but which are not based 
on sound scientific research, should not 
be considered research-based 
instruction by a State or LEA. 

Changes: None. 

Comment: One commenter asked 
what criteria should be used to 
determine that the child was provided 
with appropriate high quality, research- 
based instruction, especially when the 
child has been home schooled or 
attends a private school. One 
commenter asked about children 
referred for evaluation from charter ~ 
schools and expressed concern that 
these children would not be eligible 


‘under the category of SLD because they 


did not have instruction delivered by 
qualified personnel. 

Discussion: As part of the evaluation, 
the eligibility group must consider 
whether the child received appropriate 
instruction from qualified personnel. 
For children who attend private schools 
or charter schools or who are home- 
schooled, it may be necessary to obtain 
information from parents and teachers 
about the curricula used and the child’s 
progress with various teaching 
strategies. The eligibility group also may 
need to use information from current 
classroom-based assessments or 
classroom observations. On the basis of 


' the available information, the eligibility 


group may identify other information 
that is needed to determine whether the 
child’s low achievement is due to a 
disability, and not primarily the result 
of lack of appropriate instruction. The 
requirements for special education 
eligibility or the expectations for the 
quality of teachers or instructional 
programs are not affected, and do not 
differ, by the location or venue of a 
child’s instruction. 


_ have revised § 300.309(b). 


Changes: None. 
Comment: Many commenters 


_ requested a definition of “qualified 


personnel.’ One commenter stated that 
teachers should be trained to deliver the 
program of instruction and simply 
saying they should be highly qualified 
is not sufficient. One commenter 
recommended removing the phrase 
“qualified personnel” in § 300.309(b)(1), 
because it is likely to be interpreted to 
mean that instruction must be delivered 
by highly qualified teachers, as defined 


_ in the ESEA. 


Discussion: Section 300.156 and 
section 614(a)(14) of the Act are clear 
that each State is responsible for 
establishing and maintaining personnel 
qualifications to ensure that personnel 
are appropriately and adequately 
prepared and trained, including that 
those personnel have the content 
knowledge and skills to serve children 
with disabilities. Consistent with 
§ 300.18 and section 602(10) of the Act, 
a public school teacher, including a 
special education teacher, who teaches 
core academic subjects must meet the 
highly qualified teacher standards under 
the Act. The term that is used in 
§ 300.309(b)(1), “qualified personnel,” 
does not, and should not be interpreted 
to, require that private school teachers 
be ‘“‘highly qualified’’ to deliver the 
instruction discussed in § 300.309(b)(1). 

Changes: None. : 

Comment: One commenter asked 
whether the regulations require an LEA 
to provide high-quality, research-based 
instruction in the regular education 
setting prior to, or as part of, the referral 
process before the group can determine 
whether a child has an SLD. One 
commenter recommended that research- 
based interventions occur prior to a 
referral to special education. Several 
commenters stated that an evaluation to. 
assess all areas of suspected disability 
should follow an assessment of a child’s 
response to instruction. 

Discussion: What is important is that 
the group making the eligibility decision 
has the information that it needs to rule 
out that the child’s underachievement is 
a result of a lack of appropriate 
instruction. That could include 
evidence that the child was provided 
appropriate instruction either before, or 
as a part of, the referral process. 
Evidence of appropriate instruction, 
including instruction delivered in an 
RTI model, is not a substitute for a 
complete assessment of all of the areas — 


- of suspected need. As discussed earlier 


in this section, we have revised 
§ 300.309(b) to make this clear. 
Changes: As discussed previously, we 


| 
| 
| 
| 
1 
q 
| 
q 


Federal Register/Vol. 71, No. 156/Monday, August 14, 2006/Rules and Regulations 


46657 


Comment: One commenter 
recommended that data be maintained 
on the number of children identified 
with SLD. 

Discussion: Data are maintained on 
the number of children identified with 
SLD. Section 618 of the Act requires 
States to report annually to-the 


Department the number and percentage © 


of children with disabilities by 
disability category, in addition to race, 
ethnicity, limited English proficiency 
status, and gender. 

Changes: None. 

Comment: Many commenters 
recommended reinforcing the role of 
parents in determining whether a child 
has an SLD by adding language to 
§ 300.309(b) stating-that the child’s 
parents and the group of qualified 
professionals must consider whether the 
child is a child with a disability. 

Discussion: Section 300.306(a)(1), 
consistent with section 614(b)(4)(A) of 
the Act, is clear that the parent of the 
child is included in eligibility 
determinations. Section 300.309(a) 
cross-references the group in § 300.306, 
-which includes the parent. We believe 
this adequately addresses the role of the 
parent and that no changes are 
necessary. 

Changes: None. 

Comment: One commenter requested 
a definition of “data-based 
documentation.” 

Discussion: Data-based 
documentation refers to an objective 
and systematic process of documenting 
.a child’s progress. This type of 
assessment is a feature of strong 
instruction in reading and math and is 
consistent with § 300.306(b)(1)(i) and 
(ii) and section 614(b)(5)(A) and (B) of 
the Act, that children cannot be 
identified for special education if an 
achievement problem is due to lack of 
appropriate instruction in reading or 
math. 

Changes: None. 

Comment: Numerous commenters 
supported requiring data-based 
documentation of repeated assessments 
of achievement at reasonable intervals 
to be provided to parents during the 

_time the child is receiving instruction. 
One commenter emphasized the 
importance of documenting that the 
interventions used are data based and 
implemented with fidelity. One 
commenter stated that data-based 
documentation should be provided to 
all parents of children with disabilities, 
not just children suspected of having 
SLD. However, several commenters 
stated that requiring data-based 
documentation of repeated assessments 
is an additional bureaucratic 
requirement that is overly prescriptive 


and costly, and will require additional 
paperwork. . 
iscussion: We believe that one of the 


most important aspects of good teaching © 


is the ability to determine when a child 
is learning and then to tailor instruction 
to meet the child’s individual needs. 
Effective teachers use data to make 
informed decisions about the 
effectiveness of a particular 
instructional strategy or program. A 
critical hallmark of appropriate 
instruction is-that data documenting a 
child’s progress are systematically 
collected and analyzed and that parents 
are kept informed of the child’s 
progress. Assessments of a child’s 
progress are not bureaucratic, but an 
essential component of good 
instruction. 

Changes: None. 

Comment: Several commenters 
requested definitions for “repeated 
assessments” and ‘‘reasonable 
intervals.” 

Discussion: Instructional models vary 
in terms of the frequency and number of 
repeated assessments that are required 
to determine a child’s progress. It would 
be inappropriate for the Departmént to 
stipulate requirements in Federal ‘ 
regulations that would make it difficult 
for districts and States to implement 
instructional models they determine 
appropriate to their specific 
jurisdictions. 

Changes: None. 

Comment: One commenter 
recommended removing the 
requirement for data-based 
documentation of repeated assessments 
of achievement at reasonable intervals 
because it would make it impossible to 
determine eligibility if a child is new to 
a school district and district personnel 
do not have a child’s records with such 
information. 

Discussion: We do not believe 
removing the requirement is the 
appropriate solution to the commenter’s 
problem. States will need to adopt 
criteria for determining how to provide 
such data for children new to a district. 
Children should not be identified as 
having SLD if there is no evidence of 
appropriate instruction. 

Changes: None. 

Comment: One commenter expressed 
concern that § 300.309(b)(2), requiring 
parents to be informed of their child’s 
repeated failure to perform well on 
assessments, could be interpreted to 
refer to the assessments under the ESEA 
and that this would mean that a child 
must perform poorly over a period of 
several school years to be considered for 
eligibility under the category of SLD. 

Discussion: While the results of a 
child’s performance on assessments 


under the ESEA may be included as 
data documenting a child’s progress, 
relying exclusively on data from 
Statewide assessments under the ESEA 
would likely not meet the requirement 
for repeated assessments at “reasonable 
intervals,” as required by these 
regulations. It is possible that a State 
could develop other assessments tied to 
the State approved test that would meet 
these requirements. 

Changes: None. 

Comment: Numerous commenters 
asked how long an intervention should 
continue before determining a child has 
not made adequate progress and a 
referral for an evaluation to determine 
eligibility for special education is made. 
Several commenters recommended that 
if a child is not making progress within 
45 days, an evaluation should take 
place. Other commenters recommended 
a time limit of 90 days. One commenter 
recommended the regulations include a 
range of active intervention days, not 
just a waiting period, within which the 
IEP Team expects to notice a change, 
and recommended between 45-75 
school days. One commenter suggested 
6-10 weeks as an appropriate period of 
time. 

A few commenters recommended 
requiring States to establish reasonable 
time limits for decision making. Several 
commenters recommended requiring the 
IEP Team and the parents to agree on an 
appropriate period of time. 

everal commenters stated that unless 
a timeline is specified in the 
regulations, there would be different 
standards occurring throughout the 


_ country. A few commenters expressed 


concern that if time limits were not 
clarified, school districts and parents 
would interpret the timelines 
differently, which would result in 
contentious situations and litigation. 
One commenter stated that a parent 
could sue for compensatory services if, 
after requesting an evaluation, the LEA 
requires an assessment of how the child 
responds to high quality research-based 
instruction. 

Several commenters stated that the 
lack of a specific timeline means that an 
evaluation could be indefinitely delayed 
and children denied services. Several 
commenters recommended adding 
language to the regulations to ensure 
that RTI models could not be usedto 
delay an evaluation of a child suspected 
of having a disability, access to special 
education and related services, or 
protections under the Act. 

In addition to requesting a definition 
of an “appropriate period of time,” a 
few cummenters requested a definition 


of ‘‘adequate progress” and 


recommended adding language to 
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require States to define ‘‘adequate 
progress.” One commenter stated that a 
child’s rate of learning needs to be 
examined carefully. One commenter 
offered a definition of a 
“developmentally appropriate rate”’ as 
the time or the number of repetitions 
required to have at least 85 percent of 
children at the same age or grade level 
acquire and retain the particular skill or 
academic levels, as established by 
research or by experience with the 
delivery of that curriculum or program. 

Discussion: Instructional models vary 
in terms of the length of time required 
for the intervention to have the intended 
effect on a child’s progress. It would not 
be appropriate for the Department to 
establish timelines or the other 
requirements proposed by the 
commenters in Federal regulations, 
because doing so'would make it difficult 
for LEAs to implement models specific 
to their local school districts. These 
decisions are best left to State and local 
professionals who have knowledge of 
the instructional methods used in their 
schools. 

The Department believes that good 
instruction depends on repeated 
assessments of a child’s progress. This 
allows teachers to make informed 
decisions about the need to change their 
instruction to meet the needs of the 
child, and also provides parents with 
information about their child’s progress 
so that they can support instruction and 
learning at home. Parents should be 
informed if there are concerns about 
their child’s progress and should be 
aware of the strategies being used to 
improve and monitor their child’s 
progress. 

We understand the commenters’ 
requests for more specific details on 
timelines and measures of adequate 
progress. However, as noted above, 
these decisions are best left to 
professionals who have knowledge 
about the instructional models and 
strategies used in their States and 
districts. 

We also understand the commenters’ 
concerns that the requirements in 
§ 300.309(b) may result in untimely 
evaluations or services and that parents 
must be fully informed about the 
school’s concerns about their child’s 
progress and interventions provided by 
the school. Therefore, we will combine 
proposed § 300.309(c) and (d), and 
revise the new § 300.309(c) to ensure 
that the public agency promptly 
requests parental consent to evaluate a 
child suspected of having an SLD who 
has not made adequate progress when 
provided with appropriate instruction, 
which could include instruction in an 
RTI model, and whenever a child is 


referred for an evaluation. We will also 
add a new § 300.311(a)(7)(ii) to ensure 
that the parents of a child suspected of 
having an SLD who has participated in 
a process that evaluates the child’s 
response to scientific, research-based 
intervention, are notified about the 
State’s policies regarding collection of 
child performance data and the general 
education services that will be 
provided; strategies to increase their 
child’s rate of learning; and their right 
to request an evaluation at any time. If 
parents request an evaluation and 
provide consent, the timeframe for 
evaluation begins and the information 
required in § 300.309(b) must be 
collected (if it does not already exist) 
before the end of that period. 

Changes: We have combined 
proposed § 300.309(c) and (d), and 
revised the new paragraph (c) in 
§ 300.309 to require the public agency to 
promptly request parental consent to 


evaluate a child suspected of having an 


SLD who has not made adequate 
progress when provided appropriate 
instruction, and whenever a child is 
referred for an evaluation. We also have 
added a new § 300.311(a)(7)(ii) to 
require that the eligibility report include 
evidence that when a child has 
participated in an RTI process, the 
parents were informed of State policies 
regarding child performance data that 
would be collected and the general 
education services that would be 
provided; strategies to support the 
child’s rate of learning; and a parent’s 
right to request an evaluation at any 
time. 
Comment: Many commenters 
recommended clarifying when parental 
consent for evaluation should be 
obtained and when the 60-day timeline 
to complete an evaluation begins. 
Several commenters recommended 
ensuring that the 60-day timeline for 
evaluation applies regardless of the 
evaluation model used. One commenter 
asked how scientific research-based 
interventions could be completed 
within a 60-day evaluation timeline. 
One commenter stated that 60 days may 
not be enough time to appropriately 
determine whether a child responds to 
instruction, particularly for children 
who have not had exposure to such 
interventions (e.g., children entering the 
public school system for the first time). 
One commenter asked if the intent of 


the regulations is to allow a 


determination that a child has an SLD 
to take place outside the timeline for an 
initial evaluation, and stated that 
without clarification of the intersection 
between an RTI process (that may, by 
definition, require additional time 
beyond that which is permitted for an 


evaluation) and the required period of 
time for an initial assessment, the 
regulations would cause confusion and 
result in improper evaluations and 
eligibility determinations. 

Several commenters recommended 
that the regulations address the need for 
an extension of the timeline and allow 
States to set an alternative timeline 
without a written agreement. Several 
commenters requested adding a 
provision for an extended timeline, with 


parental consent, in exceptional 


circumstances. Several commenters 
stated that the language regarding an 
extension of timelines is confusing. 

Discussion: Section 300.309(c), as 
revised, clarifies that if a child has not 
made adequate progress after an 
appropriate period of time, a referral for 
an evaluation must be made. As 
required in § 300.301(c), the initial 
evaluation must be conducted within 60 
days of receiving consent for an 
evaluation (or if the State establishes a 
timeframe within which the evaluation 
must be completed, within that 
timeframe). Models based on RTI 
typically evaluate the child’s response 
to instruction prior to the onset of the 
60-day period, and generally do not 
require as long a time to complete an 
evaluation because of the amount of 
data already collected on the child’s 
achievement, including observation 
data. RTI models provide the data the 
group must consider on the child’s 
progress when provided with 
appropriate instruction by qualified 
professionals as part of the evaluation. 

Section 300.309(b)(1) requires that the 
eligibility group consider data on the 
child’s progress when provided with 
appropriate instruction by qualified 
professionals as part of this evaluation. 
These data, along with other relevant 
information, will assist the eligibility 
group in determining whether the 
child’s low achievement is attributable 
to a lack of appropriate instruction. As 
required in § 300.306(b)(1)(i) and (ii), 
consistent with section 614(b)(5)(A) and 
(B) of the Act, a child cannot be 
identified as a child with a disability if 
the determinant factor for that 
determination is lack of appropriate 
instruction in reading or math. 

Based on their review of the existing 
data, and input from the child’s parents, 
the eligibility group must decide, on a 
case-by-case basis, depending on the 
needs of the child and the information 
available regarding the child, what 
additional data, if any, are needed to 
determine whether the child is a child 
with a disability, and the educational 
needs of the child. If the eligibility 
group determines that additional data 
are needed and that these data cannot be 
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obtained within the 60-day timeframe 
(or the timeframe established by the 
State), new § 300.309(c) (proposed 

§ 300.309(d)) allows the extension of the 
timeframe with mutual written 
agreement of the child’s parent and the 
eligibility group. 

Changes: None. 

- Comment: One commenter asked how 
the 60-day timeframe would be followed 
if the time extends over school breaks. 

Discussion: The 60-day timeframe 
refers to 60 calendar days and would 
include school breaks. 

Changes: None. 

Comment: Several commenters stated 
that the regulations appear to set up a 
separate process and procedure for the 
evaluation and identification of children 
with SLD, and then impose the 
timeframe and procedures that apply to 
the evaluation of all other disability 
categories. One commenter stated that 
the timeframe for evaluating children 
with SLD is less stringent than for other 
disability categories and is, theraicee, 
discriminatory. 

Discussion: Although there are 
additional criteria and procedures for 
evaluating and identifying children 
suspected of having SLD, the group 
must also comply with the procedures 
and timelines that apply to all 
evaluations, including evaluations for 
SLD. Evaluation of children suspected 
of having SLD must follow the same 
procedures and timeframes required in 
§§ 300.301 through 300.306, in addition 
to those in §§ 300.307 through 300.311. 

Changes: None. 

Comment: One commenter stated that 

“appropriate period of time’ should be 
replaced with “reasonable period of 
time” because courts are accustomed to 
deciding what constitutes a reasonable 
‘ timeframe in various evaluation 
contexts. 

Discussion: It is not necessary to 
change “appropriate period of time” to 
“reasonable period of time,’ because the 
terms here have similar meanings and 
are commonly understood to be 
synonymous. 

Changes: None. 

Comment: One commenter requested 
that the regulations clarify who should 
refer a child for an evaluation to 
determine eligibility for special 
education services. 

Discussion: Under § 300.301(b), and 
consistent with the requirements in 
§ 300.300 and section 614(a)(1)(D) of the 
Act, either a parent of a child or a public 
agency may initiate a request for an 
evaluation at any time to determine if 
the child is a child with a disability. We 
do not believe that further clarification 
is necessary. 

Changes: None. 


Comment: One commenter stated that 
a school district should retain its 
discretion not to evaluate a child subject 
to the parent’s right to contest the 
decision through due process 
procedures. 

Discussion: The commenter’s concern 
is already addressed in § 300.111, which 
provides that'an LEA must identify, 
locate, and evaluate children who are in 
need of special education and related 
services. If an LEA refuses to evaluate a 
child, the LEA must provide prior 
written notice, consistent with § 300.503 
and section 615(b)(3) of the Act. The 
parent can challenge this decision 
through a due process hearing. 

Changes: None. 


Observation (§ 300.310) 


Comment: Many commenters 
recommended removing the observation 
requirements in § 300.310, stating that 
they are costly and overly prescriptive 
and have no statutory basis. One 
commenter stated that the requirements 
for determining eligibility under the 
category of SLD are so specific that the 
observation requirements are 
unnecessary. 

Discussion: The observation — 
requirements for children suspected of 
having SLD have been in the regulations 
since before 1983. Important 
information can be obtained about a 
child through observation in the 
classroom, or for a child less than 
school age, in an environment 
appropriate for a child of that age. 
Objective observations are essential to 
assessing a child’s performance and 
should be a part of routine classroom 
instruction and are not costly or overly 
prescriptive. We believe the observation 
requirements are an important matter to 
regulate clearly. We will, therefore, 
change § 300.310(a) through § 300.310(c) 
to clearly state that the public agency 
must ensure appropriate observation 
and documentation of the child’s 
academic performance and behavior in 
the areas of difficulty to determine 
whether a child has an SLD. 

Changes: We have changed 
§ 300.310(a) through § 300.310(c) to 
clearly state the observation 
requirements in determining whether a 
child has an SLD. 

Comment: Several commenters 
supported requiring a member of the 
group to be trained in observation. 
Many commenters requested 
clarification regarding what it means to 
be trained in observation. One 
commenter stated that there are no 
established training protocols or 
uniform professional standards for 
conducting an observation. 


Discussion: We agree that the 
requirement for an individual to be | 
trained in observation is unclear and 
should be removed. States are 
responsible for determining specific 
personnel qualification requirements, 
and, for the reasons stated under 
§ 300.308, States and LEAs should 
determine appropriate group 
membership. 

. Changes: We have removed the 
phrase “trained in observation” from 
§ 300.310(a). 

Comment: Several commenters stated 
that the public agency should determine 
the most appropriate individual to 
conduct the observation. One 


commenter recommended specifying a 


reading specialist to conduct the 
observation when the child’s learning 
problems involve reading. Another 
commenter stated that the observer 
should not be limited to a member of 
the eligibility group. One commenter 
stated that it is not necessary to obtain 
parental consent for the observation. 

Discussion: The person conducting 
the observation should be a member of 
the eligibility group because 
information from the observation will be 
used in making the eligibility 
determination. If information is 
available from an observation conducted 
as part of routine classroom instruction 
that is important for the eligibility group 
to consider, the eligibility group should 
include the person who conducted that 
routine classroom. This wiil eliminate 
redundant observations and save time 
and resources. Parental consent is not 
required for observations conducted as 
part of routine classroom instruction 
and monitoring of the child’s 
performance before the child is referred 
for an evaluation. 

If an observation has not been 
conducted, or additional observation 
data are needed, the decision as to 
which person should conduct the 
observation is best left to members of 
the eligibility group, based on the type 
of information that is needed to make 
the eligibility determination and 
identify the child’s needs. Parental 
consent is required for observations 
conducted after the child is suspected of 
having a disability and is referred for an 
evaluation. We will revise § 300.310 to 
clarify the different ways in which 
observation data may be obtained and to 
clarify that parental consent is required 
for observations conducted after the 
child is suspected of having a disability 
and is referred for an evaluation. 

Changes: We have revised § 300.310 
to specify in paragraph (a) that the 
public agency must ensure that the 
child is observed in the child’s learning 
environment. A new § 300.310(b) has 
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been added to require the eligibility 
group to use the information obtained 
from the routine classroom observation 
or conduct a new observation and to 
require parental consent for 
observations conducted after the child is 
suspected of having a disability and is 
referred for an evaluation. Proposed 

§ 300.310(b) has been redesignated as 
new § 300.310(c). 

Comment: One commenter requested 
clarification regarding the definition of 
an “‘appropriate” environment in which 
to conduct the observation of a child 
who is less than school age, as well as 
guidance in determining what such an 
environment would be for children who 
are out of school. 

Discussion: The eligibility group is in 
the best position to determine the 
environment appropriate for a child 
who is less than school age or out of 
school. 

Changes: None. 

Comment: One commenter requested 
clear guidance about the working 
relationship between the special 
education teacher and the general 
education teacher in conducting an . 
observation. 

Discussion: We decline to provide 
specific guidance on the working 
relationship between the special 
education teacher and the general 
education teacher in conducting an 
observation because this relationship . 
will necessarily vary depending on how 
’ classrooms are structured and teacher 
responsibilities assigned. Such 
decisions are best made at the local 
level. Generally, we would expect that 
the child’s general education teacher 
would have data from routine classroom 
instruction and would work with the 
other members of the eligibility group to 
determine what additional data, if any, 
are needed to determine whether a child 
has an SLD. A special education teacher 
who is experienced in working with 
children with SLD, for example, might 
have suggestions on ways to structure a 
particular observation session to obtain 
any additional information that is 
needed, and may be able to assist the 
general education teacher in gathering 
the data. 

Changes: None. 

Comment: One commenter 
recommended requiring an observation 
for any child suspected of having a 
disability, not just those suspected of 
having an SLD. 

Discussion: Observation data will 
generally be a part of the existing data 
reviewed for any child suspected of 
having a disability. Section 
300.305(a)(1) requires the eligibility 
group for any child suspected of having 
a disability to review existing evaluation 


data, including classroom-based 
observations and observations by 
teachers and related services providers. 
We do not believe that requiring an 
observation of children suspected of 
other disabilities is necessary, however, 
as identification of those other 
disabilities is not always as dependent 
on classroom performance and behavior 
as is identification of children with 
SLD. 
Changes: None. 


Specific Documentation for the 
Eligibility Determination (Proposed 
Written Report) (§ 300.311) 


Comment: Several-commenters 
supported the requirements for the 
written report, stating that they provide 
a useful framework for practitioners. 
However, several commenters stated 
that the requirements for the written 
report should be removed because they 
go beyond the requirements of the Act 
and impose additional procedural and 
paperwork burdens for school 
personnel. Several commenters stated 
that the report is much more detailed 
than the evaluation and eligibility report 
for children with other disabilities, and: 
stated that this could discourage schools 
from evaluating children suspected of 
havingSLD. 

Discussion: Section 614(b)(4)(B) of the 
Act requires the public agency to 
provide a copy of the evaluation report 
and the documentation of determination 
of eligibility to the parents for all 
children evaluated under the Act. 
Section 300.311 specifies the content for 
the evaluation report for children 
suspected of having SLD. States and 
LEAs have more discretion over the 
specific content of an evaluation report 
for children suspected of having a 
disability under the other disability 
categories. Therefore, whether the SLD 
evaluation report is more detailed or 
burdensome than other evaluation 
reports would depend on State and local 
requirements. We believe that the 
elements of the report specified in 
§ 300.311 provide important checks to 
prevent misidentification and ensure 
that children who actually have SLD are 
identified. 

Changes: None. 

Comment: Several commenters 
recommended that the written report 
include statements regarding the 
existence of a psychological processing 
disorder and the basis for making the 
determination; whether the child 
achieved commensurate with the child’s 
age and ability; whether the child 
achieved commensurate with the child’s 
age and intellectual development; 
whether the child achieved 
commensurate with the child’s peers; 


and whether there are strengths and 
weaknesses in performance or cognitive 
abilities in one or more of the areas in 

§ 300.309(a) that require special 
education and related services. 

Discussion: We decline to change the 
content of the written report in the 
manner recommended by the 
commenters because the statements that 
commenters recommended be included 
in the written report are inconsistent 
with the eligibility requirements for 
children with SLD in § 300.309. 

Changes: None. 

Comment:One commenter _ 
recommended including an assurance 
that the eligibility determination was 
made in-accordance with 
§ 300.306(c)(1), regarding procedures for 
determining eligibility and placement, 
and § 300.8(c)(10), regarding the 
definition of specific learning disability. 

Discussion: Section 300.311(b) 
requires each member of the eligibility 
group to certify in writing whether the 
report reflects the particular member’s 
conclusion about whether the child has 
an SLD, and if it does not reflect his or 
her conclusion, submit a separate 
statement presenting his or her 
conclusions. There is no need for any 
additional assurances. 

Changes: None. 

Comment: One commenter stated that 
including “evaluation report” in the 
description of the written report is 
confusing because it is unclear whether 
the evaluation report is something 
additional to the written report. 

Discussion: The information required 
in the written report in § 300.311 is a 
part of the documentation of eligibility 
required in § 300.306(a)(2). Section 
300.306(b) and (c) lists the requirements 
for eligibility determinations for all 
children suspected of having a 
disability, including children suspected 
of having SLD. Section 300.311 provides 
specific elements that must be 
addressed in the report for children 
suspected of having SLD. Two separate 
reports are not necessary as long as the 
information in § 300.311 is included in 
the documentation of the eligibility 
determination in § 300.306(a)(2). We 
agree that this should be clarified. ~< 
Therefore, we will change the heading 
for § 300.311 from ‘‘Written report” to 
“Specific documentation for the 
eligibility determination” and will 
modify the language in § 300.311(a) 
accordingly. 

Changes: We have changed the 
heading for § 300.311 and modified 
§ 300.311(a) to clarify that the 
requirements in § 300.311 are in 
addition to the requirements for the 
documentation of the eligibility 
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determination required in 
§ 300.306(a)(2). - 


Comment: Several commenters 
requested that the written report include 
the determination of the group 
concerning the effects of cultural 

factors, limited English proficiency, and 
environmental or economic 
disadvantage to be consistent with all 
the elements in § 300.309(a)(3). 

Discussion: We agree that it is 
important to emphasize the importance 
of considering such factors in 
determining eligibility under SLD and 
will add these factors in § 300.311(a). 


Changes: We have added a new 
paragraph (6) to § 300.311(a) to require 
the written report to include a statement 
on the effects of cultural factors, limited 
English proficiency, environmental, or 
economic disadvantage. 


Comment: Several commenters 
requested clarification of what happens 
if a group member disagrees with the 
report and agreement is never reached. 
Other commenters asked whether 
services are delayed pending a group 
consensus; whether the submission of a 
separate statement is synonymous with 
a veto for eligibility; whether it matters 
which group member submits a separate 
report; and whether each group member 
has equal standing. 


Discussion: The eligibility group 
should work toward consensus, but 
under § 300.306, the public agency has 
the ultimate responsibility to determine 
whether the child is a child with a 

-disability. Parents and school personnel 
are encouraged to work together in 
making the eligibility determination. If 
the parent disagrees with the public 
agency’s determination, under 

§ 300.503, the public agency must 
provide the parent with prior written 
notice and the parent’s right to seek 
resolution of any disagreement through 
an impartial due process hearing, 
consistent with the requirements in 

§ 300.503 and section 615(b)(3) of the 
Act. 


Every effort should be made to resolve 
differences between parents and school 
staff through voluntary mediation or 
some other informal dispute resolution 
process. However, as stated in 
§ 300.506(b)(1)(ii) and section 
615(e)(2)(A)(ii) of the Act, mediation or 
other informal procedures may not be 
used to deny or delay a parent’s right to 
a due process hearing, or to deny any 
other rights afforded under Part B of the 
Act. 


Changes: None. 


_ Individualized Education Programs 


Definition of Individualized Education 
Program (§ 300.320) 


General (§ 300.320(a)) 


We received numerous comments 
requesting that we require the IEP to 
include additional content that is not in 
the Act. Under section 614(d)(1)(A)(ii)(D 
of the Act, the Department cannot 
interpret section 614 of the Act to 
require public agencies to include 
additional information in a child’s IEP 
that is not explicitly required under the 
Act. Therefore, we generally have not 
included these comments in our 
analysis and discussion of § 300.320. 

Comment: One commenter requested 
that § 300.320 refer to a “‘student with 
a disability” instead of a ‘‘child with a 
disability.” 

Discussion: The words “child” and 
“student” are used interchangeably 
throughout the Act. The regulations 
follow the statutory language whenever 
possible. In § 300.320, we used the term 
“child with a disability,” consistent 
with section 614(d) of the Act. 

Changes: None. 

Comment: Many commenters 
recommended that the regulations 
include a definition of ‘ ‘functional” as 
it is used, for example, in “functional 
performance” in § 300.320(a)(1) and 
“functional goals” in § 300.320(a)(2). 
Some commenters suggested defining 
“functional” as the acquisition of 
essential and critical skills needed for 
children with disabilities to learn 
specific daily living, personal, social, 
and employment skills, or the skills 
needed to increase performance and 
independence at work, in school, in the 
home, in the community, for leisure 
time, and for postsecondary and other 
life long learning opportunities. One 
commenter recommended that the 
regulations include examples of 
functional skills and how functional 
skills should be measured. 

Discussion: It is not necessary to 
include a definition of ‘‘functional” in 
these regulations because we believe it 
is a term that is generally understood to 
refer to skills or activities that are not. 
considered academic or related to a 
child’s academic achievement. Instead, 
“functional” is often used in the context 
of routine activities of everyday living. 
We do not believe it is necessary to 
include examples of functional skills in 
the regulations because the range of 
functional skills is as varied as the 
individual needs of children with 
disabilities. We also decline to include 
examples of how functional skills are 
measured because this is a decision that 
is best left to public agencies, based on 


the needs of their children. However, it 
should be noted that the evaluation 
procedures used to measure a child’s 
functional skills must meet the same 
standards as all other evaluation 
procedures, consistent with 

§ 300,.304(c)(1). 

Changes: None. 

Comment: One commenter 
recommended revising § 300.320(a) to 
state that ‘‘an IEP includes” rather than 
‘‘an JEP must include” in order to reflect 
the specific language in section 614(d) 
of the Act. The commenter stated that 
use of the word ‘“‘must”’ limits the 
contents of an IEP to the items listed in 
§ 300.320(a). 

Discussion: The word “‘must”’ is used 
in § 300.320(a) to clarify that an IEP is 


- required to include the items listed in 


§ 300.320(a). We believe it is important 
to retain this language in § 300.320(a). 
Under section 614(d)(1)(A)(ii)(I) of the 
Act, section 614 of the Act cannot be 
interpreted to require content in the IEP 
beyond that which is specified in the 
Act. 

Changes: None. 

Comment: One commenter requested 
clarifying the meaning of “appropriate” 
as used, for example, in 
§ 300.320(a)(1)(ii) to refer to a child’s 
participation in “appropriate”’ activities. 

Discussion: The word “appropriate”’ 
in these regulations does not have a 
different meaning from its common 
usage. Generally, the word 
“appropriate” is used to mean 
“suitable” or “fitting” for a particular 
person, condition, occasion, or place. 

Changes: None. 

Comment: Some commenters 
recommended requiring the IEP to 
include a statement of the relevant 
social and cultural background of a’ 
child and how those factors affect the 
appropriate participation, performance, 
and placement of the child in special 
education. 

Discussion: Section 
of the Act precludes the Department 
from interpreting section 614 of the Act 
to require public agencies to include 
information in a child’s IEP other than 
what is explicitly required in the Act. 
Therefore, we cannot require the IEP to 
include the statement requested by the 
commenters. However, a child’s social 
or cultural background is one of many 
factors that a public agency must 
consider in interpreting evaluation data 
to determine if a child is a child with 
a disability under § 300.8 and the 
educational needs of the child, 
consistent with § 300.306(c)(1)(i). 

Changes: None. 

Comment: One commenter stated that 
adapted physical education should be 
part of a child’s IEP. Another 
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commenter recommended that travel 
training be required in the IEP. 

Discussion: The definition of special 
education in new § 300.39 (proposed 
§ 300.38) includes adapted physical 
education and travel training. We do not 
believe adapted physical education and 
travel training should be mandated as 
part of an IEP because, as with all 
special education and related services, 
each child’s IEP Team determines the 
special education and related services 
that are needed to meet each child’s 
unique needs in order for the child to 
receive FAPE. In addition, section 
614(d)(1)(A)(@ii)(1) of the Act prohibits 
the Department from interpreting 
section 614 of the Act to require public 
agencies to include information in a 
child’s IEP that is not explicitly required 
under the Act. 

Changes: None. 

Comment: One commenter 
recommended that IEPs include the 
array of new tools used with 
nondisabled children, so that children 
with disabilities have access to the 
materials they need to progress in the 
general education curriculum. 

Discussion: There is nothing in the 
Act that requires new tools or the same 
tools and materials used by nondisabled 
children to be used with children with 
disabilities or be specified in children’s 
IEPs. Therefore, we cannot make the 
requested change because section 
614(d)(1)(A)(ii)() of the Act prohibits - 
the Department from interpreting 
section 614 of the Act to require public 
agencies to include information in a 
child’s IEP that is not explicitly required 
under the Act. Each child’s IEP Team 
determines the special education and 
related services, as well as 
supplementary aids, services, and 
supports that are needed to meet the 
child’s needs in order to provide FAPE 
consistent with § 300.320(a)(4) and 
section 614(d)(1)(A)(i)(IV) of the Act. 

Changes: None. 


Present Levels of Academic 
Achievement and Functional 
Performance (§ 300.320(a)(1)) 


Comment: A few commenters stated 
that § 300.320(a)(1) requires an IEP to 
include a statement of the child’s 
present levels of academic achievement, 
and recommended that the regulations 
define “‘academic achievement.” 

Discussion: ‘Academic achievement” 
generally refers to a child’s performance 
in academic areas (e.g., reading or 
language arts, math, science, and 
history). We believe the definition could 
- vary depending on a child’s 
circumstance or situation, and therefore, 
we do not believe a definition of 


“academic achievement” should be 
included in these regulations. 

Changes: None. 

Comment: Some commenters 
recommended that the regulations 
clarify that not every child requires a 
functional performance statement or 
functional annual goals. Some 
commenters stated that requiring 
functional assessments for aj] children 
places an unnecessary burden on an 
LEA, does not add value for every child, 
and creates a potential for increased 
litigation. One commenter 
recommended that § 300.320(a)(1), 
regarding the child’s present levels of 
performance, and § 300.320(a)(2), 
regarding measurable annual goals, 
clarify that functional performance and 
functional goals should be included in 
a child’s IEP only if determined 
appropriate by the child’s IEP Team. 

Discussion: We cannot make the 
changes requested by the commenters. 
Section 614(d)(1)(A)(i)(D of the Act 
requires an IEP to include a statement 
of the child’s present levels of academic 
achievement and functional 
performance. 

Changes: None. 

Comment: One commenter requested 
that the regulations require a child’s 


‘present levels of performance to be 


aligned with the child’s annual goals. 
Another commenter stated that the 
content of the IEP should be aligned 
with the State’s core curriculum content 
standards and the knowledge and skills 
needed for children with disabilities to 
become independent, productive, and 
contributing members of their 
communities and the larger society. - 

Discussion: The IEP Team’s 
determination of how the child’s 
disability affects the child’s 
involvement and progress in the general 
education curriculum is a primary 
consideration in the development of the 
child’s annual IEP goals. Section 
300.320(a)(1)(i), consistent with section 
614(d)(1)(A)(i)()(aa) of the Act, requires 
the statement of a child’s present levels 
of performance in the IEP to include 
how the child’s disability affects the 
child’s involvement and progress in the 
general education curriculum. This 
directly corresponds with the provision 
in § 300.320(a)(2)(i)(A) and section 


-614(d)(1)fA)()(D(aa) of the Act, which 
‘requires the IEP to include measurable 


annual goals designed to meet the 
child’s needs that result from the child’s 
disability to enable the child to be 
involved in and make progress in the 
general education curriculum. We do 
not believe further clarification is 
needed regarding the alignment of a 
child’s present levels of performance 
with the child’s annual goals. 


With regard to the alignment of the 
IEP with the State’s content standards, 
§ 300.320(a)(1)(i) clarifies that the 
general education curriculum means the 
same curriculum as all other children. 
Therefore, an IEP that focuses on 
ensuring that the child is involved in 
the general education curriculum will 
necessarily be aligned with the State’s 
content standards. Congress a 
acknowledged, in section 601(c)(5)(A) of - | 
the Act, that ensuring access to the 
general education curriculum in the 
regular classroom, to the maximum 
extent possible, is also effective in 
preparing children with disabilities to 
lead productive and independent adult 
lives. We do not believe further 
clarification is necessary to address the 
commenters’ concerns. 

Changes: None. 


Measurable Annual Goals 
(§ 300.320(a)(2)) 


Comment: One commenter requested 
clarification as to whether IEP goals 
must be specific to a particular 
discipline (e.g., physical therapy goals, 
occupational therapy goals).One 
commenter recommended that goals be 
explicitly defined and objectively 
measured. Another commenter 
recommended requiring IEP goals to 
have specific outcomes and measures on 
an identified assessment tool. One 
commenter recommended clarifying 
that an IEP Team is permitted, under 
certain circumstances, to write goals 
that are intended to be achieved in less 
than one year. 

Discussion: Section 300.320(a)(2)(i), 
consistent with section 
614(d)(1)(A)(i)(ID of the Act, requires 
the IEP to include measurable annual 
goals. Further, § 300.320(a)(3)(i), 
consistent with section 
614(d)(1)(A)(i)(I) of the Act, requires 
the IEP to include a'statement of how 
the child’s progress toward meeting the 
annual goals will be measured. The Act 
does not require goals to be written for 
each specific discipline or to have 
outcomes and measures on a specific 
assessment tool. Furthermore, to the 
extent that the commenters are 
requesting that we mandate that IEPs 
include specific content not in section 
614(d)(1)(A)(i) of the Act, under section 
614(d)(1)(A)(ii)(D, we cannot interpret 
section 614 to require that additional 
content. IEPs may include more than the 
minimum content, if the IEP Team 
determines the additional content is 
appropriate. 

Changes: None. 

Comment: Some commenters 
recommended requiring related services 
in every child’s IEP. The commenters 
stated that related services are necessary 
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to enhance the overall health and well- 
being of the child to prevent secondary 
conditions; ensure that the child 
progresses towards independent 
functioning and community integration; 
increase the child’s ability to function 
and learn in his or her educational 
environment; develop social interaction 
skills to enhance a child’s ability to 
communicate, build relationships, and 
reinforce other positive behavior skills; 
and further advance the child’s ability 
to complete his or her own educational 
requirements and goals. 

Discussion: To require related services 
for every child with a disability would 
be inconsistent with the concept of - 
individualization that has been part of 
the Act since its inception in 1975. 
Related services are only required to the 
extent that-such services are necessary 
to enable the child to benefit from 
special education. Related services, as 
with any other service in an IEP, are 
determined on an individual basis by 
the child’s IEP Team. 

‘Changes: None. 

Comment: Many commenters opposed 
the removal of benchmarks and short- 
term objectives as required components 
of the IEP and recommended that States 
and LEAs be permitted to require 


- benchmarks and short-term objectives 


for all children with disabilities. Many 
commenters recommended that the 
regulations allow the IEP Team to 
determine whether to include short- 
term objectives in a child’s IEP to 
measure progress in functional areas 
that are not measurable through other 
means. 

Discussion: Benchmarks and short- 
term objectives were specifically 
removed from section 614(d)(1)(A)(i)(ID 
of the Act. However, because 
benchmarks and short-term objectives 
were originally intended to assist 
parents in monitoring their child’s 
progress toward meeting the child’s 
annual goals, we believe a State could, 
if it chose to do so, determine the extent 
to which short-term objectives and 
benchmarks would be used. However, 
consistent with § 300.199(a)(2) and 
sections 608(a)(2) and 614(d)(1)(A)(ii)(D 
of the Act, a State that chooses to 
require benchmarks or short-term 
objectives in IEPs in that State would 
have to identify in writing to the LEAs 
located in the State and to the Secretary 
that such rule, regulation, or policy is a 
State-imposed requirement, which is 
not required by Part B of the Act or the 
Federal regulations. 

Changes: None. 

Comment: A few commenters 
supported the requirement in 
§ 300.320(a)(2)(ii) for benchmarks or 
short-term objectives to be déveloped 


for children who take alternate 
assessments aligned to alternate 
achievement standards. However, a few 
commenters stated that limiting short- 
term objectives to children who take 
alternate assessments is not acceptable 
because the one percent limit on the 
percentage of children who may take 
alternate assessments is arbitrary. 
Discussion: The requirement to 
develop short-term objectives or 
benchmarks covers all children with 


‘disabilities who are assessed using 


alternate assessments aligned to 
alternate achievement standards, 
consistent with section 
614(d)(1)(A)@)(D(cc) of the Act. The one 
percent cap referred to by the 
commenter is not a limit on the number 
of children who may take an alternate 
assessment based on alternate 
achievement standards. Rather, it is a 
limit on the number of proficient and 
advanced scores that may be included 
in calculating adequate yearly progress 
(AYP) under the ESEA, consistent with 
34 CFR § 200.13(c)(1)(ii). As noted 
previously, the requirement to include 
benchmarks or short-term objectives for 
all children with disabilities was 
specifically removed from section 


614(d)(1)(A)() (MD of the Act. 


Changes: None. 

Comment: One commenter stated that 
the IEP should not include benchmarks 
for alternate achievement standards 
because this would be teaching to the 
test and would lower expectations for 
children. 

Discussion: Section 300.320(a)(2)(ii) 
requires benchmarks or short-term 
objectives only for children with 
disabilities who take alternate 
assessments aligned to alternate 
achievement standards. By ‘teaching to 
the test,’’ we assume that the commenter 
believes that a benchmark or short-term 
objective must be written for each 
alternate achievement standard. There is 


_no such requirement in the Act or these 


regulations. 

Changes: None. 

Comment: One commenter requested 
clarification on how schools should 
determine which children in 
kindergarten through grade two must 
have short-term objectives or 
benchmarks in their IEPs. Another 
commenter requested clarification on 
how the requirements for benchmarks or 
short-term objectives apply to 
preschoolers. 

Discussion: Section 300.320(a)(2)(ii), 
consistent with section 
614(d)(1)(A)(i)()(cc) of the Act, requires 
an IEP to include benchmarks or short- 
term objectives for children with 
disabilities who take an alternate 
assessment aligned to alternate 


achievement standards. This would 
apply to preschool children and 
children with disabilities in 
kindergarten through grade two only if 
these children are assessed in a State or 


_districtwide assessment program and 


the State has opted to develop an 
alternate assessment based on alternate 
achievement standards. Under title I of 


- the ESEA, States are only required to 


assess children in grades 3 through 8 
and once in high school, so it is unlikely 
that even States that choose to develop 
alternate achievement standards will 
include this age population in a 
Statewide assessment program or 
develop an alternate achievement 
standard for these children. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
require IEP Team members, including 
the parents, to be involved in 
developing short-term objectives. 

Discussion: Sections 300.320 through 
300.324 and section 614(d) of the Act 
are clear that the IEP Team, which 
includes the parent, is responsible for 
developing benchmarks or short-term 
objectives for children who take 
alternate assessments aligned to 
alternate achievement standards. 

Changes: None. 

Comment: One commenter 
recommended clarifying that goals and 
objectives must be aligned with the 
State’s alternate assessment. 

Discussion: Section 612(a)(16)(C)(ii) of 
the Act requires alternate assessments to 
be aligned with the State’s challenging 
academic content standards and 
academic achievement standards, and if 
the State has adopted alternate 
academic achievement standards 
permitted under 34 CFR § 200.1(d), to 
measure the achievement of children 
with disabilities against those standards. 
Section 614(d)(1)(A)(i)(D of the Act 
requires the IEP to include a statement 
of measurable annual goals, including 
academic and functional goals, designed 
to meet the child’s needs that result 
from the child’s disability to enable the 
child to be involved in and make 
progress in the general education 
curriculum. However, there is nothing 
in the Act that requires a child’s IEP 
goals to be aligned with the State’s 
alternate assessment based on alternate 
achievement standards. Additionally, 
for some children, goals may be needed 
for activities that are not closely related 
to a State’s academic content and 
academic achievement standards. 

Changes: None. 

Comment: A few commenters stated 
that the regulations should be more 
specific about what must be included in 
an IEP goal if benchmarks or short-term 
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objectives are not required in every 
child’s IEP. 

Discussion: The regulations are clear 
on the requirements for IEP goals. 
Section 300.320(a)(2)(i), consistent with 
section 614(d)(1)(A)(i)(ID of the Act, 
requires that annual IEP goals be 
measurable and designed to meet the 
child’s needs that result from the child’s 
disability to enable the childto be 
involved in and make progress in the 
general education curriculum, and to 
meet each of the child’s other 
educational needs that result from the 
child’s disability. We believe that these 
requirements will ensure that progress 
toward achieving a child’s annual goals 
can be objectively monitored and 
_ measured. We do not believe that 
additional specificity is needed. 

Changes: None. 

Comment: One commenter suggested 
requiring SEAs to ensure that LEAs 
receive professional development in 
writing measurable goals and effective 
methods of measuring progress toward 
achieving those goals. 

Discussion: We do not believe that the 
requested requirement should be 
included in the regulations. State and 
local officials are in the best position to 
determine the training and professional 
development needs of their personnel. 

Changes: None. 

Comment: One commenter 
recommended retaining current 
§ 300.350, regarding the responsibilities 
of the public agency to provide special 
education and related services to a child 
with a disability in accordance with the 
child’s IEP and to make a good-faith 
effort to assist the child to achieve the 
goals and objectives or benchmarks in 
the IEP. 

Discussion: The requirement in 
current § 300.350(a)(1), regarding a 
public agency’s responsibility to 
provide special education and related 
services to a child with a disability in 
accordance with the child’s IEP, is 
unnecessary, because entitlement to 
FAPE under the Act includes the 
provision of special education and 
related services in accordance with an 
IEP. Paragraphs (a)(2) and (b) in current 
§ 300.350, regarding accountability for a 
child achieving his or her goals, are 
unnecessary because other Federal laws, 
such as title I of the ESEA, already 
provide sufficient motivation for agency 
effort to assist children with disabilities 
in making academic progress. Current 
§ 300.350(c), regarding the rights of 
parents to invoke due process 
procedures if a parent feels-that efforts 
are not being made to achieve the IEP 
goals, is unnecessary because it merely 
provides explanatory information 
regarding the due process procedures 


for parents and children that are 
available in §§ 300.500 through 520. 
Changes: None. 


Periodic Progress Reports 
(§ 300.320(a)(3)(ii)) 


Comment: A few commenters 
supported the language in 
§ 300.320(a)(3)(ii), which requires the 
IEP to include a description of when 
periodic reports on the child’s progress 
toward meeting the annual goals will be 
provided. However, many commenters 
recommended retaining current 
§ 300.347(a)(7), which requires parents 
of a child with a disability to be 
informed about their child’s progress at 
least as often as parents of nondisabled 
children and for the report to include 
information on the extent to which the 
child’s progress is sufficient to enable 
the child to achieve the goals by the end 
of the year. : 

One commenter recommended 
requiring progress reports to be 
provided with enough time to allow 
changes in the IEP if the goals will not 
be met by the end of the year. A few 
commenters recommended requiring the 
reports to explain, in reasonable detail 
and with specific progress measures, the 
extent to which the child is making 
progress on each of the annual goals in 
the child’s IEP. Another commenter 
recommended requiring LEAs to report 
progress in measurable terms. The 
commenter stated that many LEAs 
convert a measurable objective or goal 
into subjective and vague language, 
such as ‘‘adequate progress,” which 
does not provide objective 
measurements of achievement. Another 
commenter recommended requiring 
progress reports to be specifically linked 
to the measurable outcomes of a child’s 
annual goals. 

Numerous commenters requested that 
progress reports be provided with 
school report cards. However, one 
commenter stated that not all school 
districts have quarterly report cards, 
and, therefore, the regulations should 
require progress reports to be issued at 
the same time as other report cards i 
the district. 

Discussion: Section 300.320(a)(3)(ii) 
follows the language in section 
614(d)(1)(A)(i)(M) of the Act and 
requires the IEP to include a description 
of when periodic reports on the child’s 
progress toward meeting the annual 
goals will be provided. The Act does not 
require report cards or quarterly report 
cards. Report cards and quarterly report 
cards are used as examples in 
§ 300.320(a)(3)(ii) of when periodic 
reports on the child’s progress toward 
meeting the annual goals might be 
provided. The specific times that 


progress reports are provided to parents 
and the specific manner and format in 
which a child’s progress toward meeting 
the annual goals is reported is best left 
to State and local officials to determine. 
In addition, under section 
614(d)(1)(A)(ii)(I) of the Act we cannot 
interpret section 614 of the Act to 
require additional information in a 
child’s IEP that is not specifically 
required by the Act. 

Changes: None. 


Statement of Special Education and 
Related Services (§ 300.320(a)(4)) 


Comment: One commenter 
recommended requiring the regular 
education teacher to offer modifications 
for every assignment given to a child 
with a disability. 

Discussion: It would be inconsistent 
with the Act to implement the 
commenter’s recommendation. 
Consistent with § 300.320(a)(4) and 
section 614(d)(1)(A)(i)(IV) of the Act, the 
child’s IEP Team determines the special 
education and related services, and 
supplementary aids, services, and other 
supports that are needed for the child to 
advance appropriately toward meeting 
the child’s annual goals. 

Changes: None. 

Comment: A significant number of 
commenters recommended the 
regulations include a definition of 
“peer-reviewed research,” as used in 
§ 300.320(a)(4). One commenter 
recommended that the definition of 
peer-reviewed research be consistent 
with the work of the National Research 
Council. 

Discussion: “Peer-reviewed research”’ 
generally refers to research that is 
reviewed by qualified and independent 
reviewers to ensure that the quality of 
the information meets the standards of 
the field before the research is 
published. However, there is no single 
definition of ‘‘peer reviewed research’”’ 


. because the review process varies 


depending on the type of information to 
be reviewed. We believe it is beyond the 
scope of these regulations to include a » 
specific definition of “peer-reviewed 
research” and the various processes 
used for peer reviews. 

Changes: None. 

Comment: Some commenters 
recommended revising § 300.320(a)(4) to 
require special education and related 
services, and supplementary aids and 
services, to be based on “‘evidenced- 
based practices” rather than ‘“‘peer- 
reviewed research.”’ A few commenters 
recommended revising § 300.320(a)(4) to 
require special education and related 
services, and supplementary aids and 


_ services to be based on peer-reviewed 


research, eVidenced-based practices, 


a 
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and emerging best practices. Many - 
commenters recommended clarifying 
the meaning and intent of the phrase ‘“‘to 
the extent practicable.’’ One commenter 
recommended requiring all IEP Team 
meetings to include a focused 
discussion on research-based methods 
and to provide parents with prior 
written notice when the IEP Team 
refuses to provide documentation of 
research-based methods. 

Discussion: Section 300.320(a)(4) 
incorporates the language in section 
614(d)(1)(A)(i)(IV) of the Act, which 
requires that special education and 
related services and supplementary aids 
and services be based on peer-reviewed 
research to the extent practicable. The 
Act does not refer to “‘evidenced-based — 
practices” or “emerging best practices,” 
which are generally terms of art that 
may or may not be based on peer- 
reviewed research. Therefore, we 
decline to change § 300.320(a)(4) in the 
manner suggested by the commenters. 


The phrase ‘‘to the extent practicable,” _ 


as used in this context, generally means 
that services and supports should be 
based on peer-reviewed research to the 
extent that it is possible, given the 
availability of peer-reviewed research. 
We do not believe further clarification is 
necessary. 

We decline to require all IEP Team 
meetings to include a focused 
discussion on research-based methods 
or require public agencies to provide 
prior written notice when an IEP Team 
refuses to provide documentation of 
research-based methods, as we believe 
such requirements are unnecessary and 
would be overly burdensome. 

Changes: None. 

Comment: One commenter 
recommended clear guidance on the 
responsibilities of States, school 
districts, and school personnel to 
provide special education and related 
services, and supplementary aids and 
services that are based on peer-reviewed 
research. One commenter requested 
clarification that the requirement for | 
special education and related services, 
and supplementary aids and services to 
be based on peer-reviewed research 
does not mean that the service with the 
greatest body of research is the service 
necessarily required for FAPE. Another 
commenter requested that the 


. regulations clarify that the failure of a 


public agency to provide special 
education and related services, and 
supplementary aids and services based 
on peer-reviewed research, does not 


result in a denial of FAPE, and that the 


burden of proof is on the moving party 
when the denial of FAPE is at issue. 

Discussion: Section 612(d)(1)(A)(i)(IV) 
of the Act requires special education 


and related services, and supplementary 
aids and services, to be based on peer- 
reviewed research to the extent 
practicable. States, school districts, and 
school personnel must, therefore, select 
and use methods that research has 
shown to be effective, to the extent that 
methods based on peer-reviewed 


- research are available. This does not 


mean that the service with the greatest 
body of research is the service 
necessarily required for a child to 
receive FAPE. Likewise, there is nothing 
in the Act to suggest that the failure of 

a public agency to provide services 
based on peer-reviewed research would 
automatically result in a denial of FAPE. 
The final decision about the special 
education and related services, and 
supplementary aids and services that 
are to be provided to a child must be 
made by the child’s IEP Team based on 
the child’s individual needs. 

With regard to the comment regarding . 
the burden of proof when the denial of 
FAPE is at issue, we have addressed this 
issue in the Analysis of Comments and 
Changes section for subpart E. 

Changes: None. 

Comment: Several commenters 
recommended including a construction 
clause in the regulations to clarify that. 
no child should be denied special 
education and related services, or 
supplementary aids and services, based 
on.a lack of available peer-reviewed 
research on a particular service to be 
provided. 

Discussion: We do not believe that th 
recommended construction clause is 
necessary. Special education and related 
services, and supplementary aids-and 
services based on peer-reviewed 
research are only required ‘‘to the extent 
practicable.” If no such research exists, 
the service may still be provided, if the 
IEP Team determines that such services 
are appropriate. A child with a 
disability is entitled to the services that 
are in his or her IEP whether or not they 
are based on peer-reviewed research. 
The IEP Team, which includes the 
child’s parent, determines the special 
education and related services, and: 
supplementary aids and services that 
are needed by the child to receive FAPE. 

Changes: None. 

Comment: A few commenters 


‘recommended that the regulations 


clarify that the reference to “peer- 
reviewed research”’ does not require an 
IEP to include instructional 
methodologies. However, a few 
commenters recommended that the 
regulations require all elements of a 
program provided to a child, including 
program methodology, to be specified in 
the child’s IEP. 


Discussion: There is nothing in the 
Act that requires an IEP to include 
specific instructional methodologies. 
Therefore, consistent with section 
614(d)(1)(A)(ii)(I) of the Act, we cannot 
interpret section 614 of the Act to 
require that all elements of a program 


provided to a child be included in an 


IEP. The Department’s longstanding 
position on including instructional 
methodologies in a child’s IEP is that it 
is an IEP Team’s decision. Therefore, if 
an IEP Team determines that specific 
instructional methods are necessary for 
the child to receive FAPE, the 
instructional methods may be addressed 
in the IEP. 

Changes: None. 

Comment: A few commenters 
requested that the regulations require 
programs provided to a child with a 
disability to be research-based with 
demonstrated effectiveness in 
addressing the particular needs of a 
child. 

Discussion: While the Act clearly 
places an emphasis on practices that are 
based on scientific research, there is 
nothing in the Act that requires all 
programs provided to children with 
disabilities to be research-based with 
demonstrated effectiveness in 
addressing the particular needs of a 
child where not practicable. We do not 
believe the recommended change 
should be made because, ultimately, it 
is the child’s IEP Team that determines 
the special education and related 
services that are needed by the child in 
order for the child to receive FAPE. 

Changes: None. 

Comment: A few commenters 
recommended that § 300.320(a)(4) 
specifically refer to assistive technology 
devices as supplementary aids that must 
be provided to the child. 

Discussion: It is not necessary to refer 
to assistive technology devices in 
§ 300.320(a)(4). Section 300.324(a)(2)(v), 
consistent with section 614(d)(3)(B)(v) 
of the Act, already requires the IEP 
Team to consider whether the child 
needs assistive technology devices and 
services. 

Changes: None. 


Participation With Nondisabled 
Children (§ 300.320(a)(5)) 


Comment: Many commenters 
recommended that § 300.320(a)(5), 
regarding the participation of children 
with disabilities with nondisabled 
children, follow the language in section 
614(d)(1)(A)(i)(V) of the Act and use the 
term “regular class’’ instead of ‘‘regular 
educationai environment.” One 
commenter stated that parents, school 
staff, and the community consider the 
“regular class” to be the place where a 


| 
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child’s nondisabled peers go to school, 
while “regular educational 
environment” is interpreted to be 
anywhere in the school, such as down . 
the hallway, in a separate wing of the 
school, or across the lunch room. One 
commenter stated that the term “regular 
education environment” could be 
interpreted to mean only special classes 
such as art, music, and gym. A few 
commenters recommended defining 
“regular education environment” to 
mean the participation of children with 
‘disabilities with their nondisabled peers 
in the regular classroom and other 
educational settings, including 
nonacademic settings. 

Discussion: We agree that use of the 
term “regular educational environment” 
may be misinterpreted. Therefore, we 
will revise § 300.320(a)(5) to require the 
IEP to include an explanation of the 
extent, if any, to which the child will 
not participate with nondisabled 
children in the regular class. 

Changes: We have changed 
§ 300.320(a)(5) to refer to the “regular 
class” instead of the “regular education 
environment.” 

Comment: One commenter 
recommended adding language to 
§ 300.320(a)(5) for preschool children 
with disabilities and stated that “regular 
education environment” should be 
replaced with “settings with typically 
developing peers.”’ 

Discussion: Section 300.320(a)(5) 
follows the language in section 
- 614(d)(1)(A)(i)(V) of the Act and applies 
to all children with disabilities covered 
by Part B of the Act, which includes 
preschool children under section 619 of 
the Act. We do not believe it is 
necessary to change the regulations in 
the manner suggested by the commenter 
because the “regular class” includes a 
preschool setting with typically 
developing peers. 

Changes: None. 


Statewide and Districtwide Assessments 
(§ 300.320(a)(6)) 


Comment: A few commenters 
recommended requiring parents to be 
informed in writing of the consequences 
of their child taking an alternate 
assessment, including any effect on the 
child’s eligibility for graduation with a 
regular high school diploma. The 
commenters stated that providing this 
information to parents is particularly 
important in States that require passing 
a State exam in order to obtain a regular 
high school diploma. 

iscussion:.Section 612(a)(16) of the 
Act requires that the State (or, in the 
case of a districtwide assessment, the 
LEA) develop and implement guidelines 
for the participation of children with 


disabilities in alternate assessments, 
including alternate assessments aligned 
to alternate achievement standards 
permitted under 34 CFR 200.1(d). 
Section 200.6(a)(2)(iii)(A)(2) of the 


‘ESEA title I regulations requires States 


to inform parents that their child’s 
achievement will be measured against 
alternate achievement standards. 

We acknowledge that these 
requirements do not specifically require 
a public agency to inform parents of any 
potential consequences of a child 
participating in an alternate assessment. 
The commenters’ recommendation will 
be considered along with other 
comments we have received in response 
to the NPRM proposing changes to 
§ 300.160, which was published in the 
Federal Register on December 15, 2005 
(70 FR 74624). As noted elsewhere in 
this preamble, the final regulations for 
§ 300.160, regarding participation in 
assessments, will be published in a 
separate final rule. 

Changes: None. 

Comment: One commenter 
recommended defining ‘‘appropriate 


accommodations” and “individual 


appropriate accommodations” as 
accommodations that are needed to 
meet the child’s unique needs that 
maintain and preserve test validity, 
reliability, and technical testing 
standards. 

Discussion: Section 
614(d)(1)(A)(i)(VD(aa) of the Act 
requires that the IEP include a statement 
of any individual appropriate 
accommodations that are necessary to 
measure the academic and functional 
performance of the child on State and 
districtwide assessments. The 
requirements in proposed § 300.160, 
published in the Federal Register on 


' December 15, 2005, provide additional 


information about accommodations and 
the participation of children with 
disabilities in State and districtwide 
assessments. As noted elsewhere in this 
preamble, the final § 300.160 will be 
published in a separate final rule. We 
will consider the commenter’s 
recommendation along with other 
comments received in response to the 
NPRM proposing changes to § 300.160. 

Changes: None. 

Comment: One commenter 
recommended changing the word 
“must” in § 300.320(a)(6)(ii) to state that 
if an IEP Team determines that the child 
will take an alternate assessment, the 
IEP “will” include a statement of why 
the child cannot participate in the 
regular assessment. The commenter 
stated that “‘will” is less coercive and 
more in line with the consensus 
decision-making model of IEP Team 
meetings. 


Discussion: Generally, we have used 
the word “must” for regulations that 
describe what a public agency must do 
and the word “will” when referring to 
what the IEP Team has determined a 
child will do. While we understand the 
commenter’s concern, we believe it is 
unnecessary to change 


- § 300.320(a)(6)(ii). 


Changes: None. 

Comment: One commenter 
recommended that § 300.320(a)(6) 
clarify that a child with the most 
significant cognitive disabilities, who 
has been determined by the IEP Team to 
be unable to make progress toward the 
regular achievement standards even 
with the best instruction, will be taught 
and assessed based on alternate 
achievement standards. 

Discussion: It would be inappropriate 
to require a child with the most 
significant cognitive disabilities to be 
taught and assessed based on alternate 
achievement standards. Consistent with 
section 614(d)(1)(A)(i)(VI)(bb) of the © 
Act, the child’s IEP Team is responsible 
for determining the particular 
assessment that is appropriate for a 
child. Under § 200.1(d) of the ESEA title 
I regulations, a State is permitted, but 
not required, to adopt alternate 
achievement standards and develop an 
alternate assessment based on those 
standards for children with the most 


_ significant cognitive disabilities. There 


is no requirement under the Act or the 
ESEA that a State develop an alternate 
assessment based on alternate 
achievement standards. 

Changes: None. 

Comment: One commenter stated that 
§ 300.320(a)(6) should include 
information about alternate assessments 
because there will be children who will 
not be successful with generic 
accommodations. 

Discussion: Section 612(a)(16)(C) of 
the Act provides information regarding 
alternate assessments and the 
requirements for alternate assessments 
under the Act. As noted elsewhere in 
this preamble, the final regulations for 
§ 300.160, which will incorporate the 
requirements in section 612(a)(16) of the 
Act and provide further clarification 
regarding the participation of children 
with disabilities in assessments, will be 
published in a separate document. We 
will consider the commenter’s 
recommendation along with other 
comments received in response to the 
NPRM proposing changes to § 300.160. 

Changes: None. 

Comment: One commenter suggested 
revising § 300.320(a)(6)(i), which 
requires the IEP to include a statement 
of any individual appropriate 
accommodations that are necessary to 
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‘‘measure”’ the academic and functional 


performance of the child on State and 
districtwide assessments. The 
commenter recommended revising the 
statement to require the IEP to include 
a statement of any individual 
appropriate accommodations that are 
necessary to allow the child to 
“participate” in assessments. 

Discussion: To change the regulation 
in the manner suggested by the 
commenter would be inconsistent with 
the Act. Section 300.320(a)(6)(i) reflects 
the language in section 
614(d)(1)(A)(i)(VI)(aa) of the Act and 
requires accommodations that are 
necessary to measure a child’s 
performance. Accommodations that 
allow a child to “participate” in 
assessments could include 
accommodations that invalidate the 
child’s test score, thereby resulting in an 
assessment that does not “measure” a 
child’s performance. 

Changes: None. 


Initiation, Frequency, Location, and 
Duration of Services (§ 300.320(a)(7)) 


Comment: One commenter 
recommended clarifying that the term 
“duration” in § 300.320(a)(7), regarding 
services and modifications in the IEP, 
refers to the length of a particular 
service session and not the entire IEP. 

Discussion: The meaning of the term 
“duration” will vary, depending on 
such things as the needs of the child, 
the service being provided, the 
particular format used in an IEP, and 
how the child’s day and IEP are 
structured. What is required is that the 
IEP include information about the 
amount of services that will be provided 
to the child, so that the level of the 
agency’s commitment of resources will 
be clear to parents and other IEP Team 
members. The amount of time to be 
committed to each of the various 
services to be provided must be. 
appropriate to the specific service, and 
clearly stated in the IEP in a manner 
that can be understood by all involved 
in the development and implementation 
of the IEP. 

Changes: None. 

Comment: One commenter requested 
that the regulations require the IEP to ~ 
include information about the person(s) 
providing the services, rather than just 
a listing of the services. 

Discussion: The Act does not require 
the IEP to include information about the 
specific person(s) providing the 
services. Section 614(d)(1)(A)(ii)(D of 
the Act precludes the Department from 
interpreting section 614 of the Act to 
require public agencies to include 
information in the IEP beyond what is 
specifically required by the Act. 


Changes: None. 


Transition Services (§ 300.320(b)) 
Comment: Many commenters 
disagreed with changing the age at 
which transition services must be 


- provided to a child with a disability 


from 14 years to 16 years. One 
commenter recommended that 
transition services begin at age 13. 
Another commenter recommended that 
transition services begin before high 
school, because if there is a choice of 
high schools, transition goals may be a 
determining factor in the selection 
process. A few commenters requested 
that the regulations clarify that States 
may continue to begin transition 
services with the first IEP after the child 
turns age 14. Some commenters 
recommended that transition begin two 
to four full school years before the child 
is expected to graduate because some 
children may exit school at age 17. 
Numerous commenters recommended 
that the regulations clarify that States 
have discretion to require transition 
services to begin before age 16 for all 
children in the State. However, a few 
commenters recommended removing 
the phrase ‘‘or younger if determined 
appropriate by the IEP Team” in 
§ 300.320(b) because the language is not 


in the Act and promotes additional 


special education services. 

A few commenters recommended that 
the regulations require transition 
planning to begin earlier than age 16 if 
necessary for the child to receive FAPE. 
Other commenters recommended 
clarifying that, in order for transition 
services to begin by age 16, transition 
assessments and other pre-planning | 
needs that would facilitate movement to 
post-school life must be completed prior 
to the child’s 16th birthday. One 
commenter recommended requiring 
transition planning to begin no later - 
than the child’s freshman year in high 
school and that this planning include 
selecting assessment instruments and 
completing assessments that will lead to 
the development of transition goals and 
objectives in the child’s IEP. 

Discussion: Section 
614(d)(1)(A)(i)(VI) of the Act requires 
that transition services begin no later 
than the first IEP to be in effect when 
the child turns 16. Because IEP Team 
decisions must always be 
individualized, we have included the 
phrase ‘“‘or younger if determined 
appropriate by the IEP Team” in 
-§ 300.320(b). 

The Act does not require transition 
planning or transition assessments, as 
recommended by some commenters. 
Therefore, consistent with section 
614(d)(1)(A)(ii)() of the Act, we cannot 


interpret section 614 of the Act to 
require that IEPs include this 
information because it is beyond what is 
specifically required in the Act. 

The Department believes that a State 
could require transition services, if it 
chose to do so, to begin before age 16 
for all children in the State. However, 
consistent with § 300.199(a)(2) and 
section 608(a)(2) of the Act, a State that 
chooses to require transition services 
before age 16 for all children would 
have to identify in writing to its LEAs 
and to the Secretary that such rule, 
regulation, or policy is a State-imposed . 
requirement that is not required by Part 
B of the Act and Federal regulations. 

Changes: None. 

Comment: A few commenters 
recommended that § 300.320(b) clarify 
that the child is a participating IEP 
Team member and that the IEP Team is 
required to consider the child’s 
preferences in developing transition 
goals and services. 

Discussion: The clarification 
requested is not needed because 
§ 300.321(b)(1) already requires the 
public agency to invite a child with a 
disability to attend the child’s IEP Team 
meeting, if a purpose of the meeting is 
to consider the child’s postsecondary 
goals and the transition services needed 
to assist the child to reach those goals. 
In addition, § 300.321(b)(2) requires the 
public agency to take steps to ensure 
that the child’s preferences and interests 
are considered, if the child does not 
attend the IEP Team meeting. We 
believe that this is sufficient 
clarification that, for the purposes 
mentioned by the commenter, the child 
is a participating IEP Team member. 

Changes: None. 

Comment: A few commenters 
requested that the regulations clarify 
whether “transition assessments” are 
formal evaluations or competency 
assessments. One commenter stated that 
transition assessments should be 
different for a college-bound child with 
a disability than for a child with severe 
disabilities whose future is a group 
home. 

Discussion: We do not believe the 
requested clarification is necessary 
because the specific transition 
assessments used to determine __ 
appropriate measurable postsecondary 
goals will depend on the individual 
needs of the child, and are, therefore, 
best left to States and districts to 
determine on an individual basis. 

Changes: None. 

Comment: One commenter requested 
clarification of the term ‘‘postsecondary 
goals.” Another commenter 
recommended defining “postsecondary 
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goals” in the definition section of these 
regulations. 
- Discussion: We do not believe it is 

- necessary to include a definition of 
“postsecondary goals”’ in the 
regulations. The term is generally 
understood to refer to those goals that a 
child hopes to achieve after leaving 
secondary school (i.e., high school). 

Changes: None. 

Comment: One commenter requested 
clarification regarding whether 
§ 300.320(b)(1) requires measurable 
postsecondary goals in each of the areas 
of training, education, employment, 
and, independent living skills. 

Discussion: Beginning not later than 
the first IEP to be in effect when the 
child turns 16 years of age, section 
614(d)(1)(A)(i)(VIID(aa) of the Act 
requires a child’s IEP to include 
measurable postsecondary goals in the 
areas of training, education, and 
employment, and, where appropriate, 
independent living skills. Therefore, the 
only area in which postsecondary goals 
are not required in the IEP is in the area 
of independent living skills. Goals in © 
the area of independent living are 
required only if appropriate. It is up to 
the child’s IEP Team to determine 
whether IEP goals related to the 
development of independent living 
skills are appropriate and necessary for 
the child to receive FAPE. 

Changes: None. 

Comment: Some commenters 
recommended that the regulations retain 
the requirement in current 
§ 300.347(b)(1) that requires IEPs to 
include a statement of the transition 
service needs of the child under 
applicable components of the child’s 
IEP that focus on the child’s courses of 
study (such as participation in 
advanced-placement courses or a 
vocational education program). 

Discussion: The requirement referred 
to by the commenter is already in the 
regulations. Section 300.320(b)(2) 
includes a reference to “courses of 
study” as part of transition services, 
consistent with section 
614(d)(1)(A)(i)(VIID (bb) of the Act. The 
examples in current § 300.347(b)(2) (i-e., 
advanced placement course or a 
vocational education program) are not 
included in § 300.320(b)(2) because we 
do not believe they are necessary to 
understand and implement the 
requirement. 

Changes: None. - 

Comment: Several commenters 
recommended that the regulations 
explicitly require transition services to 
include vocational and career training 
through work-study and documentation 
of accommodations needed in the 
workplace. 


Discussion: The Act does not require 
IEPs to include vocational and career 
training or documentation of workplace 
accommodations. Consistent with 
section 614(d)(1)(A)(ii)(D of the Act, we 
cannot interpret section 614 of the Act 
to require IEPs to include information 
beyond what is specifically required in 
the Act. It is up to each child’s IEP Team 
to determine the transition services that 
are needed to meet the unique transition 
needs of the child. 

Changes: None. 

Comment: A few commenters 
recommended that the regulations 
clarify that schools can use funds 
provided under Part B of the Act to 
support children in transitional 
programs on college campuses and in 
community-based settings. 

Discussion: We do not believe that the 
clarification requested by the - 
commenters is necessary to add to the 
regulations because, as with all special 
education and related services, it is up 
to each child’s IEP Team to determine 
the special education and related 
services that are needed to meet each . 
child’s unique needs in order for the 
child to receive FAPE. Therefore, if a 
child’s IEP Team determines that a 


- child’s needs can best be met through 


participation in transitional programs 
on college campuses or in community- 
based settings, and includes such 
services on the child’s IEP, funds 
provided under Part B of the Act may 
be used for this purpose. 

Changes: None. 

Comment: One commenter 
recommended more accountability for 
transition services. 

Discussion: The Act contains 
significant changes to the monitoring 
and enforcement requirements under 
Part B of the Act. Section 300.600, 
consistent with section 616(a) of the 
Act, requires the primary focus of 
monitoring to be on improving 
educational results and functional 
outcomes for children with disabilities. 
The provisions in section 616{a) and 
(b)(2)(C)(ii) of the Act set forth the 
responsibility of States to monitor the 
implementation of the Act, enforce the 
Act, and annually report on 
performance of the State and each LEA. 

Section 300.600(c), consistent with 
section 616(a)(3) of the Act, requires 
States to measure performance in 
monitoring priority areas using 
quantifiable indicators and such 
qualitative indicators as are needed to 
adequately measure performance. 
Section 300.601 reflects statutory 
language in section 616(b) of the Act 
and requires States to have a 
performance plan that evaluates their 
efforts to implement the requirement 


and purposes of the Act. Transition 
services are specifically being addressed 
in State performance plans. We believe 
that these changes to the monitoring and 
enforcement requirements will ensure 
that States and LEAs are held 
accountable for the transition services 
they provide. 

Changes: None. 


Comment: One commenter requested 
that the regulations be revised to 


include an affirmative statement that 


transition services can be used to drive 
the IEP for the child. 


Discussion: It would be inappropriate 
to include such a requirement in these 
regulations because, while section 
614(d)(1)(A)(i)(VIID of the Act includes 
transition services in a child’s IEP, there 
is no suggestion that it be the only 
component or the component that 
governs a child’s IEP. 


Changes: None. 


Transfer of Rights at Age of Majority 
(§ 300.320(c)) 


Comment: One commenter 
recommended that the regulations 
specify how the child is to be informed 
of the transfer of rights. The commenter 
also recommended that the regulations 
require public agencies to explain to the 
child the rights that will transfer to the 
child on reaching the age of majority. 


Discussion: The specific manner in 
which a child is informed about his or 
her rights is best left to States, districts, 
and IEP Teams to decide, based on their 
knowledge of the child and any unique 


local or State requirements. Section 


300.320(c), consistent with section 
614(d)(1)(A)(i)(VIID)(cc) of the Act, 
already requires the IEP to include a 
statement that the child has been 
informed of the child’s rights under Part 
B of the Act, if any, that will transfer to 
the child on reaching the age of 
majority. We do not believe further 
clarification is necessary. 


Changes: None. 


-Comment: One commenter stated that 
§ 300.320(c) is redundant with ~ 
§ 300.520. 


Discussion: Sections 300.320 and 
300.520 are related, but not redundant. 
Section 300.320(c) requires the IEP to 
include a statement that the child has 
been informed of the child’s rights 
under Part B of the Act that will transfer 
to the child on reaching the age of 
majority. Section 300.520 provides 
additional information about the 


- transfer of rights as part of the 


procedural safeguards for parents and 
children under the Act. 


Changes: None. 
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Construction (§ 300.320(d)) 


Comment: One commenter stated that 
§ 300.320(d)(2) constrains States and 
LEAs from adding elements to the IEP 
and misses the opportunity to make 
sense of the one percent and two 
percent rules under the ESEA. One 
commenter recommended that the 
regulations explicitly state that nothing 
limits a State from adding its own _ 
mandatory components of the IEP, 
especially given the purpose and intent. 
to align the Act with the ESEA. 

Discussion: There is nothing in the 
Act that limits States and LEAs from 
adding elements to the IEP, so long as 
the elements are not inconsistent with 
the Act or these regulations, and States 
do not interpret the Act to require these 
additional elements. Section 300.320(d), 
consistent with section : 
614(d)(1)(A)(Gii)(D of the Act, does not 
prohibit States or LEAs from requiring 
IEPs to include information beyond that 
which is explicitly required in section 
614 of the Act. However, if a State 
requires IEPs to include information 
beyond that which is explicitly required 
in section 614 of the Act, the State must 
identify in writing to its LEAs and the 
Secretary that it is a State-imposed 
requirement and not one based on the 
Act or these regulations, consistent with 
§ 300.199(a)(2) and section 608(a)(2) of | 
the Act. 

Changes: None. 


TEP Team (§ 300.321) 


Comment: One commenter 
recommended that the regulations 
clarify whether regular education 
teachers are required at every IEP Team 
meeting. 

Discussion: Consistent with 
§ 300.321(a)(2) and section 
614(d)(1)(B)(ii) of the Act, a regular 
education teacher is a required member 
of an IEP Team if the child is, or may 
be, participating in the regular 
education environment. In such cases, 
the regular education teacher would be 
expected to attend each IEP Team 
meeting, unless the regular education 
teacher has been excused from attending 
a meeting, pursuant to § 300.321(e) and 
section 614(d)(1)(C) of the Act. We do 
not believe further clarification is 
necessary. 

Changes: None. 

Comment: Many comments were 
received recommending that the IEP 
Team include additional members 
beyond those required by § 300.321(a). 
Several commenters stated that 
occupational therapists should be part 
of the IEP Team because of their unique 
training in assisting children to learn in 
changing environments. A few 


commenters recommended that a 
recreation therapist or specialist be 
included on the IEP Team. Other 
commenters stated that a practitioner 
skilled in assistive technology should be 
included. Several commenters 
recommended that the IEP Team 
include individuals with knowledge or 
special expertise regarding the related 
services needs of a child. 

Some commenters stated that 
individuals from the child welfare 
system should be included as members 
of the IEP Team and should be invited 
to attend IEP Team meetings when the 
purpose of the meeting is to consider 
transition services for a child who is a 
ward of the State or in the custody of 
the child welfare agency. The 
commenters recommended that the IEP 
Team should specifically include any of 
the following individuals: The child’s 
attorney or guardian ad litem, court 
appointed special advocate, caseworker, 
foster parent, caretaker, or judge. 

Discussion: It would be inappropriate 
to require that individuals with specific 
professional knowledge or qualifications 
attend all IEP Team meetings. These 
decisions should be made on a case-by- 
case basis in light of the needs of a 
particular child. Section 300.321(a)(6), 
consistent with section 614(d)(1)(B)(vi) 
of the Act, already allows other 
individuals who have knowledge or 
special expertise regarding the child, 
including related services personnel, as 
appropriate, to be included as members 
of a child’s IEP Team at the discretion 
of the parent or the agency. Therefore, 
we decline to make the changes 
recommended by the commenters. 
However, it should be noted that ifa 
public agency wishes to invite officials 
from another agency, such as officials of 
the child welfare agency that are not 
representing the child, the public 
agency must obtain parental consent for 
the individual to participate in the IEP 
Team meeting because confidential 
information about the child from the 
child’s education records would be 

shared at the meeting. 

Changes: None. 

Comment: A few commenters 
recommended that the IEP Team 
include a representative of the private 
school or facility when an IEP is 
developed for a child in a private 
school. 

Discussion: We believe the 
commenters’ concerns are already 
addressed in the regulations. Section 
300.325(a) requires that, before a public 
agency places a child with a disability 


- in, or refers a child to, a private school 


or facility, the agency must initiate and 
conduct a meeting to develop an IEP for 
the child and must ensure that a 


representative of the private school or 
facility attends the meeting. 

Changes: None. 

Comment: A few commenters stated 
that the IEP Team should include other 
persons whose presence on the IEP 
Team would be beneficial to the child, 
regardless of their academic 
qualifications. Other commenters 
recommended that the IEP Team 
include credentialed and licensed 
personnel, even though it is important 
to recognize that people who are not 


. credentialed have important roles to 


play. 

Discussion: We believe the 
commenters’ concerns are already 
addressed. Section 614(d)(1)(B)(vi) of 
the Act states that other individuals 
who have knowledge or special 
expertise regarding the child may be 
included as members of a child’s IEP 
Team at the discretion of the parent or 
the agency. Consistent with 
§ 300.321(c), the party (parents or public 
agency) who invites the individual to be 
a member of the IEP Team determines 
the knowledge or special expertise of 
such individual. 

_ Changes: None. 

Comment: Several commenters 
recommended that the IEP Team 
include an IEP manager who would 
communicate with IEP members not in 
attendance, ensure that the IEP 
requirements are met, and assume 
responsibility for implementing the IEP. 

Discussion: The Act does not require 
an IEP Team manager as a part of the 
IEP Team. While having one individual 
manage the provision of services under 
the IEP might be a good practice in 
particular circumstances, we decline to 
require IEP Team managers for all IEPs 
because, in many cases, it would be 
unnecessary. In addition, to ensure that 
all IEP Team members are aware of their 
responsibilities regarding the 
implementation of a child’s IEP, 

§ 300.323(d) requires that the child’s IEP 
be accessible to each regular education 
teacher, special education teacher, 
related services provider, and any other 
service provider who is responsible for 
its implementation. 

Changes: None. 

‘Comment: A few commenters 
recommended that the special education 
teacher on a child’s IEP Team should be 
required to have expertise in the area of 
the child’s disability. The commenters 
stated that this is especially important 
for children with dyslexia and children 
with other learning disabilities. 

A few commenters recommended that 
the child’s future teacher be required to 
attend an end-of-the-year IEP Team 
meeting. - 
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Discussion: Section 612(d)(1)(B)(iii) of 
the Act requires that not less than one 
special education teacher of the child 
(or where appropriate, not less than one 
special education provider of the child) 
be included on the IEP Team. Decisions 
as to which particular teacher(s) or 
-special education provider(s) are 
members of the IEP Team and whether 
IEP Team meetings are held at the end 
of the school year or some other time, 
are best left to State and local officials 
to determine, based on the needs of the 
child. 

Changes: None. 

Comment: A few commenters 
recommended defining “regular 
education environment” in 
§ 300.321(a)(2) to mean the regular 
classroom and the non-academic 
environment. A few commenters 
requested that the regulations require 
children to be in the regular classroom 
and in nonacademic activities with their 
nondisabled peers. 

Discussion: It is not necessary to 
define ‘‘regular education environment” 
or to repeat that children with 
disabilities should be included in the 
regular classroom and in nonacademic 
activities with their nondisabled peers. 
The LRE requirements in §§ 300.114 
through 300.120, consistent with section 
612(a)(5) of the Act, are clear that each 
public agency must ensure that, to the 
maximum extent appropriate, children 
with disabilities are educated with 
children who are nondisabled. Section 
300.117, consistent with section 
612(a)(5) of the Act, is clear that this 
includes nonacademic and 
extracurricular services and activities. 

Changes: None. 

Comment: A few commenters stated 
that a special education provider should 
be allowed to substitute for a special 
’ education teacher only when the child 
does not have a special education 
teacher because the role of a special 
education teacher is different from the 
role of a special education provider. 

Discussion: The recommended change 
is not appropriate. Section 300.321(a)(2) 
incorporates the language in section 
614(d)(1)(B)(iii) of the Act and requires 
the IEP Team to include not less than 
one special education teacher, or where 
appropriate, not less than one special 
education provider. The special 
education provider may substitute when 
there is no special education teacher. 
However, the Act leaves open the 
possibility that there may be other 
appropriate circumstances when a 
special education provider could ~ 
substitute for a special education 
teacher. These are decisions best left to 
State and local officials. 

Changes: None. 


Comment: A few commenters 
recommended that the regulations 
define “special education teacher” and 
“special education provider,” as used in 
§ 300.321(a)(3). 

Discussion: Section 300.321(a)(3), 
consistent with section 614(d)(1)(B)(iii) 
of the Act, requires that the IEP Team 
include not less than one special 
education teacher, or where appropriate, 
not less than one special education 
provider of the child. This is not a new 
requirement. The same requirement is 
in current § 300.344(a)(3). As noted in 
Attachment I of the March 12, 1999 final 
regulations, the special education 
teacher or provider who is a member of 
the child’s IEP Team should be the 
person who is, or will be, responsible 
for implementing the IEP. For example, 
if the child’s disability is a speech 
impairment, the special education 
teacher or special education provider 
could be the speech language 
pathologist. We do not believe that 
further clarification is needed. 

Changes: None. 

Comment: Many commenters 
recommended that the regulations 
require the IEP Team to include a 
representative of the public agency who 
has the authority to commit resources. 
One commenter stated that the failure of 
this individual to attend an IEP Team 
meeting lengthens the decision-making 
process, delays services, and removes 
parents from equal participation in an 
IEP Team meeting. 

Discussion: Section 300.321(a)(4) 
incorporates the language in section 
614(d)(1)(B)(iv) of the Act and requires 
the IEP Team to include a representative 
of the public agency who is qualified to 
provide or supervise the provision of 
specially designed instruction to meet 


~ the unique needs of children with 


disabilities; is knowledgeable about the 
general education curriculum; and is 
knowledgeable about the availability of 
LEA resources. 

A public agency may determine 
which specific staff member will serve 
as the agency representative in a 
particular IEP Team meeting, so long as 
the individual meets these 
requirements. It is important, however, 
that the agency representative have the 
authority to commit agency resources 
and be able to ensure that whatever 
services are described in the IEP will 
actually be provided. However, we do 
not need to regulate in the manner 
suggested, as the public agency will be 
bound by the IEP that is developed at an 
IEP Team meeting. 

Changes: None. 

Comment: One commenter 
recommended that the IEP Team 
include an individual who is qualified 


to conduct individual diagnostic 
assessments. 

Discussion: Section 300.321(a)(5) 
follows the language in section 
614(d)(1)(B)(v) of the Act and requires 
the IEP Team to include an individual 
who can interpret.the instructional 
implications of evaluation results. An 
individual who is qualified to conduct 
a particular assessment does not 
necessarily have the skills or knowledge 
to assist the IEP Team in determining 
the special education, related services, 
and other supports that are necessary in 
order for the child to receive FAPE. 
Therefore, we do not believe that it is 
necessary to require that the IEP Team 
also include an individual who can 
conduct diagnostic assessments. 

Changes: None. 

Comment: A few commenters 
expressed concern that IEP Team 
meetings are being used by parent 
advocates to train parents of other 
children, and by attorneys to train their 
associates about the school’s IEP 
process. In order to prevent this, these 
commenters stated that the regulations 


- should identify the specific knowledge 


and expertise that an individual must 
have to be included on an IEP Team. 
One commenter expressed concern 
about confidentiality rights; the lack of 
credentials for advocates; and the lack 
of authority for a parent or school 
district to prevent advocates from 
participating in an IEP Team meeting. 
Discussion: Section 614(d)(1)(B)(vi) of 
the Act allows other individuals who 
have knowledge or special expertise 
regarding the child to be included on a 
child’s IEP Team. Section 300.321(c) 
provides that the determination of the 
knowledge or special expertise of these 
individuals must be made by the party 
(parents or public agency) who invited 
the individual to be a member of the IEP 
Team. We continue to believe that this 
determination is best left to parents and 
the public agency. We also believe that 
it would be inappropriate to regulate on 
the specific knowledge and expertise 
that an individual must have to be 
included on an IEP Team because it 
would be burdensome for both parents 
and public agencies. us 
Additionally, nothing in the Act 
prevents parents from consenting to 
have an observer who is not a member 
of the IEP Team present at the meeting, 
as the parent can consent to the sharing 
of confidential information about the 
child. With that exception, it should be 
emphasized that a person who does not 
have knowledge and special expertise 
regarding the child and who is not 
requested to be present at the IEP Team 
meeting by the parent or public agency 
would not be permitted to be a member 
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of the IEP Team-or be permitted to 
attend the IEP Team meeting as an 
observer. 

Changes: None. 

Comment: A few commenters 
recommended changing § 300.321(a)(7) 
to clarify that a parent has the right to 
bring their child to any or all IEP Team 
meetings at any age. 

Discussion: We do not believe that the 
additional clarification requested by the 
commenters is necessary. Section 
614(d)(1)(B)(vii) of the Act clearly states 
that the IEP Team includes the child 
with a disability, whenever appropriate. 
Generally, a child with a disability 
should attend the IEP Team meeting if 
the parent decides that it is appropriate 
for the child to do so. If possible, the 
agency and parent should discuss the 
appropriateness of the child’s 
participation before a decision is made, 
in order to help the parent determine 
whether or not the child’s attendance 
would be helpful in developing the IEP 
or directly beneficial to the child, or 
both. 

Until the child reaches the age of 
majority under State law, unless the 
rights of the parent to act for the child 
are extinguished or otherwise limited, 
only the parent has the authority to 
make educational decisions for the child 
under Part B of the Act, including 
whether the child should attend an IEP 
Team meeting. 

Changes: None. 


Transition Services Participants 


(§ 300.321(b)) 


Comment: A few commenters 
recommended requiring the public 
agency to invite the child with a 
disability to attend the child’s IEP Team 
meeting no later than age 16 or at least 
two years prior to the child’s expected 
graduation, whichever comes first. 

Discussion: The commenters’ 
concerns are addressed in § 300.321(b), 
which requires the public agency to 
invite a child with a disability to attend 
the child’s IEP Team meeting if a 
purpose of the meeting will be the 
consideration of the postsecondary goals 
for the child and the transition services 
needed to assist the child in reaching 
the child’s postsecondary goals. 
Furthermore, a child’s IEP must include 
transition services beginning not later 
than the first IEP to be in effect when 
the child turns 16, or younger, if 
determined appropriate by the IEP 
Team, consistent with § 300.320(b). 

Changes: None. 

Comment: One commenter requested 
that the regulations clarify that parents 
and children are not required to use the 
transition services offered by agencies 


that the school invites to the IEP Team 
meeting. 

Discussion: There is nothing in the 
Act or these regulations that requires a 
parent or child to participate in’ 
transition services that are offered by 
agencies that the public agency has 
invited to participate in an IEP Team 
meeting. However, if the IEP Team 
determines that such services are 
necessary to meet the needs of the child, 
and the services are included on the 
child’s IEP, and the parent (or a child 
who has reached the age of majority) 
disagrees. with the services, the parent 
(or.the child who has reached the age of 
majority) can request mediation, file a 
due process complaint, or file a State 
complaint to resolve the issue. We do 
not believe further clarification in the 
regulations is necessary. 

Changes: None. 

Comment: A few commenters 
recommended requiring the public 
agency to include all the notice 
requirements in § 300.322(b) with the 
invitation to a child to attend his or her 
IEP Team meeting. The commenters 
stated that children need to be fully 
informed about the details and purpose 
of the meeting in order for them to 
adequately prepare and, therefore, 
should have the same information that 
is provided to other members of the IEP 
Team. 

Discussion: We decline to make the 
suggested change. We believe it would 
be overly burdensome to require a 
public agency to include all the notice 
requirements in § 300.322(b) with an 
invitation to a child to attend his or her 
IEP Team meeting, particularly because 
the information is provided to the 
‘child’s parents who can easily share this 
information with the child. However, 
when a child with a disability reaches 
the age of majority under State law, the 
public agency must provide any notice 
required by the Act to both the child 
and the parents, consistent with 
§ 300.520 and section 615(m)(1)(A) of 
the Act. 

Changes: None. 

Comment: One commenter requested 
clarification regarding the public 
agency’s responsibility to invite a child 
who has not reached the age of majority 
to the child’s IEP Team meeting when 
a parent does not want the child to 
attend. 

Discussion: Section 300.321(b)(1) 
requires the public agency to invite a 
child with a disability to attend the 
child’s IEP Team meeting if a purpose 
of the meeting will be the consideration 
of the postsecondary goals for the child 
and the transition services needed to 
assist the child in reaching those goals, 
regardless of whether the child has 


reached the age of majority. However, 
until the child reaches the age of 
majority under State law, unless the 
rights of the parent to act for the child 
are extinguished or otherwise limited, 
only the parent has the authority to 
make educational decisions for the child 
under Part B of the Act, including 
whether the child should attend an IEP 
Team meeting. 

Changes: None. 

Comment: A few commenters 
expressed concern that § 300.321(b) 
does not require children to have 
sufficient input as a member of the IEP 
Team and recommended requiring the 
IEP Team to more strongly consider the 
child’s preferences and needs. 

Discussion: Section 300.321(a)(7} 
includes the child as a member of the 
IEP Team, when appropriate, and 
§ 300.321(b)(1) requires the public 
agency to invite the child to the child’s 
IEP Team meeting when the purpose of 
the meeting will be the consideration of 
the postsecondary goals for the child - 
and the transition services needed to 
assist the child in reaching those goals. 
Further, if the child does not attend the 
IEP Team meeting, § 300.321(b)(2) 
requires the public agency to take other 
steps to ensure that the child’s 
preferences and interests are 
considered. We believe this is sufficient 


~ to ensure that the child’s preferences 


and needs are considered and do not 
believe that any changes to § 300.321(b) 
are necessary. 

Changes: None. 
- Comment: One commenter stated that 
the requirements in § 300.321(b), 
regarding transition services 
participants, are not in the Act, are too 
rigid, and should be modified to provide 
more flexibility for individual children. 

Discussion: We believe that, although 
not specified in the Act, the 
requirements in § 300.321(b) are 
necessary to assist children with 
disabilities to successfully transition 
from high school to employment, 
training, and postsecondary education 
opportunities. We believe it is critical 
for children with disabilities to be 
involved in determining their transition 
goals, as well as the services that will be 
used to reach those goals. Section 
300.321(b), therefore, requires the 
public agency to invite the child to 
attend IEP Team meetings in which 
transition goals and services will be 
discussed. If the child does not attend 
the IEP Team meeting, § 300.321(b)(2) 
requires the public agency to take other 
steps to ensure that the child’s 
preferences and interests are 
considered. 

We also believe that, when it is likely 
that a child will be involved with other 


: 
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agencies that provide or pay for 
transition services or postsecondary 
services, it is appropriate (provided that 
the parent, or a child who has reached 
the age of majority, consents) for 
representatives from such agencies to be 
invited to the child’s IEP Team meeting. 
The involvement and collaboration with 
other public agencies (e.g., vocational 
rehabilitation agencies, the Social 
Security Administration) can be helpful 
in planning for transition and in 
providing resources that will help 
children when they leave high school. 
We believe that children with 
disabilities will benefit when transition 
services under the Act aré coordinated 
with vocational rehabilitation services, 
as well as other supports and programs 
that serve all children moving from 
school to adult life. Therefore, we 
decline to change the requirements in 

§ 300.321(b). 

Changes: None. 

Comment: One commenter stated that 
§ 300.321(b)(1), which requires the 
public agency to invite the child to an 
IEP Team meeting when transition is to 
be considered, duplicates 
§ 300.321(a)(7), which requires a child 
with a disability to be invited to his or 
her IEP Team meeting, whenever 
possible. 

Discussion: These two provisions are 
not redundant. Section 300.321(a)(7) 
requires the public agency to include 
the child with a disability, when 
appropriate (not “whenever possible,” 
as stated by the commenter), in the 
child’s IEP Team meeting, and, thus, 
provides discretion for the parent and 
the public agency tq determine when it 
is appropriate to include the child in the 
IEP Team meeting. Section 300.321(b), 
on the other hand, requires a public 
agency to invite a child to attend an IEP 
Team meeting when the purpose of the 
meeting will be to consider the 
postsecondary goals for the child and 
the transition services needed to assist 
the child to reach those goals. The 
Department believes it is important for 
a child with a disability to participate in 
determining the child’s postsecondary 
goals and for the IEP Team to consider 
the child’s preferences and interests in 
determining those goals. 

Changes: None. 

Comment: Many commenters 
recommended removing the 
requirement in § 300.321(b)(3) for 
parental consent (or consent of a child 
who has reached the age of majority) 
before inviting personnel from 
participating agencies to attend an IEP 
Team meeting because it is burdensome, 
may reduce the number of agencies 
participating in the IEP Team meeting, 
and may limit the options for transition 


services for the child. The commenters 
stated that this consent is unnecessary 
under FERPA, and inconsistent with 

§ 300.321(a)(6), which allows the parent 
or the agency to include other 
individuals in the IEP Team who have 
knowledge or special expertise 
regarding the child. 

Discussion: Section 300.321(b)(3) was 
included in the regulations specifically 
to address issues related to the 
confidentiality of information. Under 
section 617(c) of the Act the Department 
must ensure the protection of the 
confidentiality of any personally 
identifiable data, information, and 
records collected or maintained by the 
Secretary and by SEAs and LEAs 
pursuant to Part B of the Act, 
irrespective of the requirements under 
FERPA. We continue to believe that a 
public agency should be required to 
obtain parental consent (or the consent 
of a child who has reached the age of 
majority) before inviting representatives 
from other participating agencies to 
attend an IEP Team meeting, consistent 
with § 300.321(b)(3). 

We do not believe that the 
requirements in § 300.321(b)(3) are 
inconsistent with § 300.321(a)(6). 
Section 300.321(a)(6) permits other 
individuals who have knowledge or 
special expertise regarding the child to 
attend the child’s IEP Team meeting at 
the discretion of the parent or the public 
agency. It is clear that in § 300.321(b)(3), 


* the individuals invited to the IEP Team 


meeting are representatives from other 
agencies who do not necessarily have 
special knowledge or expertise 
regarding the child. In these situations, 
we believe that consent should be - 
required because representatives of 
these agencies are invited to participate 
in a child’s IEP Team meeting only 
because they may be providing or 
paying for transition services. We do not 
believe that representatives of these 
agencies should have access to all the 
child’s records unless the parent (or the 
child who has reached the age of 
majority) gives consent for such a 
disclosure. Therefore, we believe it is 
important to include the requirement for 
consent in § 300.321(b)(3). 

Changes: None. 

Comment: Some commenters - 
recommended removing the phrase, ‘‘to 
the extent appropriate”’ in 
§ 300.321(b)(3) and requiring public 
agencies to invite a representative of any 
participating agency that is likely to be 
responsible for providing or paying for 
transition services to the IEP Team 
meeting. ‘ 

Discussion: We disagree with the 
recommended change because the 
decision as to whether to invite a 


particular agency to participate in a 
child’s IEP Team meeting is a decision 
that should be left to the public agency 
and the parent (or the child with a 
disability who has reached the age of 
majority). 

Changes: None. 

Comment: Numerous commenters 
recommended retaining current 
§ 300.344(b)(3)(ii), which requires the 
public agency to take steps to ensure the 
participation of invited agencies in the 
planning of any transition services 
when the agencies do not send a 
representative to the IEP Team meeting. 
These commenters stated that the 
participation of other agencies is vital to 
ensuring that the child receives the 
necessary services. One commenter 
requested that the regulations clarify 
that, aside from inviting other agencies 
to attend a child’s IEP Team meeting, 
public agencies have no obligation to 
obtain the participation of agencies 
likely to provide transition services. 

Discussion: The Act has never given 
public agencies the authority to compel 
other agencies to participate in the 
planning of transition services fora ~__ 
child with a disability, including when 
the requirements in § 300.344(b)(3)(ii) 
were in effect. Without the authority to 
compel other agencies to participate in 
the planning of transition services, 
public agencies have not been able to 
meet the requirement in current 
§ 300.344(b)(3)(ii) to ‘‘ensure’’ the 
participation of other agencies in 
transition planning. Therefore, while we 
believe that public agencies should take _ 
steps to obtain the participation of other 
agencies in the planning of transition 
services for a child, we believe it is 
unhelpful to retain current 


§ 300.344(b)(3)(ii). 


Changes: None. 

Comment: A few commenters 
recommended that the regulations 
require the public agency to put parents 
in touch with agencies providing 
transition services. 

Discussion: We do not believe it is 
necessary to regulate to require public 
agencies to put parents in touch with 
agencies providing transition services. 
As a matter of practice, public agencies 
regularly provide information to 
children and parents about transition 
services during the course of planning 
and developing transition goals and 
determining the services that are 
necessary to meet the child’s transition 
goals. 

Changes: None. 

Comment: One commenter asked 
whether a parent could exclude an 
individual from the IEP Team. 

Discussion: A parent can refuse to 
provide consent only for the public 
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agency to invite other agencies that are 
likely to be responsible for providing or 
paying for transition services. A parent 
may not exclude any of the required 
members of the IEP Team. 

Changes: None. 


IEP Team Attendance (§ 300.321(e)) 


Comment: We received many 
comments from individuals expressing 
concern about allowing IEP Team 
members to be excused from attending 
an IEP Team meeting. A few 
commenters recommended that the 
regulations require all IEP Team . 
members to attend all IEP Team 
meetings without exception. One 
commenter stated that excusing 
members from attending IEP Team 
meetings interrupts the flow of the 
meeting and takes away time from 
discussing the child’s needs. Another 
commenter expressed concern that the 
integrity of the IEP Team meeting 
process depends on a discussion to 
determine the services that are 
necessary to meet the child’s unique 
needs, and that the richness of this 
discussion may be diminished if IEP 
Team members are allowed to be 
excused too frequently and the IEP 
Team must rely on written input. 

Several commenters recommended 
that the regulations acknowledge that, 
in most circumstances, interactive 
discussion in IEP Team meetings is 
preferable to written input. Many 
commenters requested that the 
multidisciplinary scope of the IEP Team 
meeting be maintained. One commenter 
stated that written input from an’ 
excused IEP Team member is not 
sufficient and will be burdensome for 
both the writer and the readers. 

Discussion: Section 614(d)(1)(C) of the 
Act allows a parent of a child with a 
disability and the LEA to agree that the 
attendance of an IEP Team member at 
an IEP Team meeting, in whole or in 
part, is not necessary under certain 
conditions. Allowing IEP Team 
members to be excused from attending 
an IEP Team meeting is intended to 
provide additional flexibility to parents 
in scheduling IEP Team meetings and to 
avoid delays in holding an IEP Team 
meeting when an IEP Team member 
cannot attend due to a scheduling 
conflict. 

Changes: None. 

Comment: Many commenters stated 
that the excusal provisions in § 300.321 
should be optional for States and that 
States should be allowed to require that 
all IEP Team members attend each IEP 
Team meeting. Several commenters 
recommended allowing States to 
determine the circumstances or 
conditions under which attendance at 


the IEP Team meeting is not required. A 
few commenters recommended 
clarifying whether a State must have 
policies and procedures to excuse IEP 
Team members. 

Discussion: Under section 
614(d)(1)(C) of the Act, a State must 
allow a parent and an LEA to agree to 
excuse a member of the IEP Team. 
Section 300.321(e) reflects this 
requirement and we do not have the 
authority to make this optional for - 
States. We also do not have the 
authority to allow a State to restrict, or 
otherwise determine, when an IEP Team 
member can be excused from attending 
a meeting, or to prohibit the excusal of 
an IEP Team member when the LEA and 
parent agree to the excusal. Whether a 
State must have policies and procedures 
to excuse IEP Team members from 
attending an IEP Team meeting will 
depend on whether such policies and 
procedures are required by a State to 
implement this statutory requirement. 
However, every State must allow a 
parent and an LEA to agree to excuse an 
IEP Team member from attending an IEP 
Team meeting. 

Changes: None. 

Comment: Several commenters 
recommended that the regulations 
clarify whether the excusal agreement 
must meet the standard for informed 
consent. Some commenters stated that 
Congress intended excusal agreements 
to mean informed written consent. 
Other commenters stated that parents, 
not the public agency, can provide 
consent and therefore, only parents 
should be allowed to provide consent. 
for excusing IEP Team members from 
IEP Team meetings. A few commenters 
recommended simplifying § 300.321(e) 
by eliminating the different procedures 
for different types of excusals. 

Discussion: Whether a parent must 
provide consent to excuse a member of 
the IEP Team from attending an IEP 
Team meeting depends on whether the 
member’s area of the curriculum or 
related services is being modified or 
discussed at the IEP Team meeting. We 
cannot eliminate the different 
procedures for different types of 
excusals because section 614(d)(1)(C) of 
the Act clearly differentiates between 
circumstances in which parental 
consent is required and when ari 
agreement is required to excuse an IEP 
member from attending an IEP Team. 
meeting. 

If the member’s area is not being 
modified or discussed, § 300.321(e)(1), 
consistent with section 614(d)(1)(C) of 
the Act, provides that the member may 
be excused from the meeting if the 
parent and LEA agree in writing that the 
member’s attendance is not necessary. 


An agreement is not the same as 
consent, but instead refers to an — 
understanding between the parent and 
the LEA. Section 614(d)(1)(C) of the Act 
specifically requires that the agreement 
between a parent and an LEA to excuse 
a member’s attendance at an IEP Team 
meeting must be in writing. If, however, 
the member’s area is being modified or 
discussed, § 300.321(e)(2), consistent 
with section 614(d)(1)(C)(ii) of the Act, 
requires the LEA and the parent to 
provide written informed consent. 
Changes: None. 
Comment: One commenter asked 
whether parents must be provided any 
information when asked to excuse IEP 
Team members. .A few commenters 
recommended that the request for an 
excusal include the reason for the 
request to excuse a member of the IEP 
Team, that it be written in the chosen 
language of the parent, and 
accompanied by written evaluations and 


recommendations of the excused IEP 


Team member. 

A few commenters recommended that 
no IEP Team member should be excused 
from attending an IEP Team meeting 
until the parent is informed about the 
purpose of the meeting for which the 
public agency proposes to excuse the 
IEP Team member; the IEP Team 
member’s name and position; the 
reason(s) the public agency wants to 
excuse the IEP Team member; the 
parent’s right to have the IEP Team 
member present; and the parent’s right 
to discuss with the IEP Team member 
any issues in advance of the meeting so 
the parent is adequately informed. The 
commenters stated that this notice’ 
should be included in any statement of 
parent’s rights that is distributed. 

Numerous commenters recommended 
that the regulations include specific 
language to clarify that, before agreeing 
to excuse an IEP Team member, serious 
consideration must be given to 
determining if written input will be 
sufficient to thoroughly examine what 
services are needed and whether 
changes to the current IEP are necessary. 
A few commenters recommended that 
parents be informed of the roles and 
responsibilities of the excused member 
prior to giving consent for the excusal. 
Some commenters stated that parents 
must understand that they have the 
right to disagree and not excuse a 
member of the IEP Team who the 
parents believe may be essential to 
developing or revising an IEP. One 
commenter recommended that the 
written agreement be required to 
include information that the parent was 
informed of the parent’s right to have all 
IEP Team members present. 


| 
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One commenter recommended 
permitting States to establish additional 
procedural safeguards that guarantee 
that parents who consent to excuse an 
IEP member from a meeting do so freely 
and are aware of the implications of 
their decisions. Some commenters 
expressed concern that a parent could 
be pressured to agree to excuse an TEP 
Team member for what, in reality, are 
economic or staffing reasons. One 
commenter stated that parents should 
have the right to consent to excusal only 
after conferring with the individual to | 
be excused. Some commenters 
recommended that parents be informed 
that they have a legal right to require an 
IEP Team member to participate in the 
meeting. 

A few commenters expressed concern 
that the permission to excuse IEP Team 
members from attending IEP Team 
meetings will be abused, particularly 
with language-minority parents who are 
often misinformed or misled by school 
districts. Some commenters stated that 
parents do not understand the roles of 
the various members and could easily 
be pressured into excusing vital 
members of the IEP Team. 

A few commenters recommended that 
the regulations include requirements to 
guard against excessive excusals. Some 
commenters stated that an LEA that 
routinely prevents general or special 
education teachers, or related services 
providers, from attending IEP Team 
meetings using the excusal provisions 
should be subject to monitoring and 
review. 

Discussion: When an IEP Team 
member’s area is not being modified or 
discussed, § 309.321(e)(1), consistent 
with section 614(d)(1)(C) of the Act, 
provides that the member may be 
excused from the meeting if the parent 
and LEA agree in writing that the 
member’s attendance is not necessary. 
We believe it is important to give public 
agencies and parents wide latitude 
about the content of the agreement and, 
therefore, decline to regulate on the 
specific information that an LEA must 
provide in a written agreement to 
excuse an IEP Team member from 
attending the IEP Team meeting when 
the member’s area of the curriculum or 
related services is not being modified or 
discussed. 

When an IEP Team member’s area is 
being modified or discussed, 

§ 300.321(e)(2), consistent with sectio 
614(d)(1)(C)(ii) of the Act, requires the 
LEA and the parent to provide written 
informed consent. Consistent with 

§ 300.9, consent means that the parent 
has been fully informed in his or her 
native language, or other mode of 
communication, and understands that 


the granting of consent is voluntary and 
may be revoked at any time. The LEA 
must, therefore, provide the parent with 
appropriate and sufficient information 
to ensure that the parent fully 
understands that the parent is 
consenting to excuse an IEP Team > 
member from attending an IEP Team 
meeting in which the member’s area of 
the curriculum or related services is 
being changed or discussed and that if 
the parent does not consent the IEP 
Team meeting must be held with that 
IEP Team member in attendance. 

We believe that these requirements 
are sufficient to ensure that the parent 
is fully informed before providing 
consent to excuse an IEP Team member 
from attending an IEP Team meeting in 
which the member’s area of the 
curriculum will be modified or 
discussed, and do not believe that it is 
necessary to include in the regulations 
the more specific information that 
commenters recommended be provided 
to parents. 

We also do not believe it is necessary 
to add a regulation permitting States to 
establish additional procedural 
safeguards for parents who consent to 
excuse an IEP Team member, as 
recommended by one commenter, 
because we believe the safeguard of 
requiring consent will be sufficient to 
prevent parents from feeling pressured 
to excuse an IEP Team member. 
Furthermore, parents who want to 
confer with an excused team member 
may ask to do so before agreeing or 
consenting to excusing the member from 
attending the IEP Team meeting, but it 
would be inappropriate to add a 
regulation that limited parent rights by 
requiring a conference before the parent 
could agree or consent to the excusal of 
an IEP Team member. 

With regard to the recommendation 
that the notice state that the parent has 
a legal right to require an IEP Team 
member to participate in an IEP Team 
meeting, it is important to emphasize 
that it is the public agency that” 
determines the specific personnel to fill 
the roles for the public agency’s 
required participants at the IEP Team 
meeting. A parent does not have a legal 
right to require other members of the 
IEP Team to attend an IEP Team 
meeting. Therefore, if a parent invites 
other public agency personnel who are 
not designated by the LEA to be on the 
IEP Team, they are not required to 
attend. 

An LEA may not routinely or 
unilaterally excuse IEP Team members 
from attending IEP Team meetings as 
parent agreement or consent is required 
in each instance. We encourage LEAs to 
carefully consider, based on the 


individual needs of the child and the 
issues that need to be addressed at the 
IEP Team meeting whether it makes 
sense to offer to hold the IEP Team 
meeting without a particular IEP Team 
member in attendance or whether it 
would be better to reschedule the 
meeting so that person could attend and 
participate in the discussion. However, 
we do not believe that additional 
regulations on this subject are 
warranted. 

An LEA that routinely excuses IEP 
Team members from attending IEP 
Team meetings would not be in 


_ compliance with the requirements of the 


Act, and, therefore, would be subject to 
the State’s monitoring and enforcement 
provisions. 

Changes: None. 

Comment: A few commenters 
requested clarification on whether 
excusals from IEP Team meetings apply 
to only regular education teachers, 
special education teachers, and related 
services providers, or to all individuals 
whose curriculum areas may be 
discussed at an IEP Team meeting. One 
commenter recommended clarifying 
that all IEP Team members, as defined 
in § 300.321, must be represented at the 
IEP Team meeting unless excused by the 
parents and the LEA. 

One commenter stated that 
§ 300.321(e) can be read to require that 


_ each individual invited to the IEP Team 


meeting by the parent or the public 
agency (who has knowledge or special 
expertise) must attend the meeting 
unless the parent and the agency agree 
in writing that they need not attend. The 
commenter recommended that the 
regulations clarify that the attendance of 
the other individuals invited,to attend 
the IEP Team meeting by the parent and 
public agency is discretionary and that 
no waiver is needed to hold the IEP 
Team meeting without them. The 
commenter recommended revising _. 
§ 300.321(e)(1) to refer to “mandatory” 
members of the IEP Team. Another 
commenter expressed concern that it is 
not possible to pre-determine the areas 


_of the curriculum that may be addressed 


at an IEP Team meeting, and 
recommended that excusals be 
permitted only for the IEP Team 
members identified by the public 
agency in § 300.321(a). 

One commenter recommended that 
the regulations allow teachers with 
classroom responsibilities to attend an 
IEP Team meeting for 15 to 20 minutes 
and leave the meeting when necessary. 
Some commenters requested 
clarification regarding situations in 
which there is more than one regular 
education teacher at an IEP Team 
meeting and whether one or both | 
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teachers must have a written excusal to 
leave before the end of an IEP Team 


meeting. 


One commenter stated that it is 
unclear whether consent must be 
obtained if a speech pathologist or 
occupational therapist cannot attend a 
meeting because speech pathologists- 
and occupational therapists are not © 
required members of an IEP Team. 

Discussion: We believe that the 
excusals from IEP Team meetings apply 
to the members of the IEP Team in _ 
paragraphs (a)(2) through (5) in 


§ 300.321, that is, to the regular 


education teacher of the child (if the 
child is, or may be participating in the 
regular education environment); not less 
than one special education teacher of 
the child (or where appropriate, not less 
than one special education provider of 
the child); a representative of the public 
agency who meets the requirements in 

§ 300.321(a)(4); and an individual who. 
can interpret the instructional 
implications of evaluation results. We 
do not believe it is necessary to require 
consent or a written agreement between 
the parent and the public agency to 
excuse individuals who are invited to 
attend IEP Team meetings at the 
discretion of the parent or the public 
agency because such individuals are not 
required members of an IEP Team. We 
will add new language to § 300.321(e) to 
clarify the IEP Team members for whom 
the requirements regarding excusals 
apply. 

With regard to situations in which 
there is more than one regular education 
teacher, the IEP Team need not include 
more than one regular education 
teacher. The regular education teacher 
who serves as a member of a child’s IEP 
Team should be a teacher who is, or 
may be, responsible for implementing a 
portion of the IEP so that the teacher can 
participate in discussions about how 
best to instruct the child. If the child has 
more than one regular education teacher 
responsible for carrying out a portion of 
the IEP, the LEA may designate which 
teacher or teachers will serve as the IEP- 
member(s), taking into account the best 
interest of the child. An LEA could also 
agree that each teacher attend only the 
part of the meeting that involves 
modification to, or discussion of, the 
teacher’s area of the curriculum. 

Section 300.321(a)(3) requires the IEP 
Team to include not less than one 
special education teacher or where 
appropriate, not less than one special 
education provider of the child. As 
explained earlier, a special education 
provider is a person who is, or will be, 
responsible for implementing the IEP. 
Therefore, if a speech pathologist, 
occupational therapist, or other special 


education provider, other than the 
child’s special education teacher is on 
the IEP Team, written consent from the 
parent would be required for the speech 
pathologist, occupational therapist, or 
other special education provider to be 
excused from attending an IEP Team 
meeting, in whole or in part, when the 
IEP Team meeting involves a 
modification to, or discussion of, the 
IEP Team member’s related service or 
area of the curriculum. 

- Changes: We have added language in 
§ 300.321(e)(1) to refer to paragraphs 
(a)(2) through (a)(5), and a reference to 
paragraph (e)(1) in § 300.321(e)(2) to 
clarify the IEP Team members for whom 
a parent and public agency must 
consent or agree in writing to excuse 
from an IEP Team meeting. 

Comment: A few commenters stated 
that excusal of the regular education 
teacher is already built into the 
requirements and questioned the 
circumstances under which a State 
might exceed these requirements. 

Discussion: Section 300.321(a)(2) does 
not require a regular education teacher 
to be part of the IEP Team for a child 
who is not participating in the regular 
education environment or is not 
anticipated to participate in the regular 
education environment. The excusals 
from IEP Team meetings in § 300.321(e) 
apply to a regular education teacher 
who is part of the IEP Team by virtue 
of the fact that the child with a 
disability is participating, or may be 
participating, in the regular education 
environment. 

Changes: None. 

Comment: Some commmenters 
recommended setting a limit as to how 
often teachers can be excused from IEP 
Team meetings. A few commenters 
recommended prohibiting the excusal of 
IEP Team members for initial IEP Team 
meetings. One commenter | 
recommended allowing an IEP Team 
meeting to occur only if there is one 
person who cannot attend the meeting. 

Many commenters opposed the 
excusal of teachers, therapists, speech 
providers, and other experts who work 
with a child on an ongoing basis. A few 
commenters stated that regular 
education teachers should not be 
excused from IEP Team meetings 


’ because they have the content expertise 


that is critical to the IEP process. One 
commenter stated that the excusal of an 
LEA representative should not be | 
allowed. 

A few commenters requested 
guidance to make it more difficult for 
IEP Team members to be excused from 
IEP: Team meetings. Some commenters 
stated that excusing IEP Team members 
should only be done in limited 


circumstances and only when 
absolutely necessary. 

Some commenters recommended that 
the regulations provide an opportunity 
for the parents to challenge a public 
agency’s attempt to exclude staff . 
members who believe their attendance 
is necessary at an IEP Team meeting. A 
few commenters suggested that the 
regulations prohibit excusal of 
personnel based on the cost of providing 
coverage in the classroom for a teacher 
to attend the IEP Team meeting, 
disagreements over appropriate services 
among staff, or scheduling problems. 
One commenter recommended that the 
regulations clearly state that teachers 
cannot be barred from attending an IEP 
Team meeting. 

Discussion: We decline to make the 
changes requested by the commenters 
because it would be inconsistent with 
section 614(d)(1)(C) of the Act to set a 
limit on the number of times an IEP 
Team member could be excused; 
prohibit excusals for initial IEP Team . 
meetings; restrict the number of 
excusals per meeting; prohibit certain 
IEP Team members from being excused 
from attending an IEP Team meeting; or 
otherwise restrict or limit parents and 
LEAs from agreeing to excuse IEP Team 
members from attending an IEP Team 
meeting. Likewise, it would be 
inconsistent with section 614(d)(1)(C) of 
the Act for an LEA to unilaterally 
excuse an IEP Team member from 
attending an IEP Team meeting. 

The public agency determines the 
specific personnel to fill the roles for the 
public agency’s required participants at 
the IEP Team meeting. Whether other 


‘teachers or service providers who are 


not the public agency’s required 
participants at the IEP Team meeting 
can attend an IEP Team meeting is best 


- addressed by State and local officials. 


Changes: None. 

Comment: A few commenters asked 
whether the regular teacher, the special 
education teacher, principal, or the LEA 
makes the decision with the parent to 
excuse an IEP member. Some 
commenters recommended that the 
regulations require the excused IEP 
Team member to agree to be excused 
from an IEP Team meeting. Other 
commenters stated that a teacher should 
be included as one of the parties that 
decide whether a teacher should be 
excused from attending the IEP Team 
meeting. 

Numerous commenters recommended . 
that, before an IEP Team member is 
excused from attending an IEP Team 
meeting, sufficient notice must be given 
so that other IEP Team members can 
consider the request. Some commenters 
requested that the regulations clarify 
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whether the entire IEP Team must meet 
and then agree on whether a member’s 
attendance at the IEP Team meeting is 
needed. 

Discussion: It would not be 
appropriate to make the changes 
recommended by the commenters. 
There is no requirement that the 
excused IEP Team member agree to be 
excused from the IEP Team meeting, 
that a teacher be included as one of the 
parties that decides whether a teacher 
should be excused from attending the 
IEP Team meeting, or that other IEP 
Team members agree to excuse a 
member’s attendance. It is up to each 
public agency to determine the - 
individual in the LEA with the authority 
to make the agreement (or provide 
consent) with the parent to excuse an 
IEP Team member from attending an IEP 
Team meeting. The designated 
individual must have the authority to 
bind the LEA to the agreement with the 
parent or provide consent on behalf of 
the LEA. 

Changes: None. 

Comment: A few commenters 
recommended that the regulations 
specifically state that parents retain the 
right to change their mind to excuse an 
IEP Team member and have full IEP 
Team member participation, if it 
becomes apparent during the IEP Team 
meeting that the absence of an excused 
IEP Team member inhibits the 
development of the IEP. One commenter 
expressed concern that parents will be 
informed of excusals at the beginning of 
a meeting or be given a note, report, or 
letter from the absent IEP Team 
member. 

Discussion: The IEP Team is expected 
to act in the best interest of the child. 
As with any IEP Team meeting, if 
additional information is needed to 
finalize an appropriate IEP, there is 
nothing in the Act that prevents an IEP © 
Team from reconvening after the needed 
information is obtained, as long as the 
IEP is developed in a timely manner, 

- consistent with the requirements of the 
Act and these regulations. The parent 
can request an additional IEP Team 
meeting at any time and does not have 
to agree to excuse an IEP Team member. 
Likewise, if a parent learns at the IEP 
Team meeting that a required 
participant will not be at the meeting, ~ 
the parent can agree to continue with 
the meeting and request an additional 
meeting if more information is needed, 
or request that the meeting be 
rescheduled. 

Changes: None. 

Comment: Several commenters 
recommended that the regulations 
specify the amount of time prior to an 
IEP Team meeting by which notice must 


be received by the parent about the 
LEA’s desire to excuse an IEP Team 
member from attending an IEP Team 
meeting. A few commenters 
recommended that an LEA’s request for 
excusal of an IEP Team member be 
provided to the parent 10 business days 
prior to the date of the IEP Team 
meeting and other commenters 
recommended five business days before 
an IEP Team meeting. 

One commenter recommended that 
the regulations specify when the 
parent’s written consent to excuse IEP 
Team members from the meeting must 
be received by the agency. Many 
commenters recommended that the 
regulations include language requiring 
that any agreement to excuse an IEP 
Team member from attending the IEP 
Team meeting be done in advance of the 
meeting. Some commenters stated that 
requiring an agreement in advance of an 
IEP Team meeting would allow the 
parent to review the IEP Team member’s 
written input prior to the IEP Team 
meeting and ensure that parental 
consent is informed. A few commenters 
recommended that the Act prohibit a 
written agreement from being signed 
before the meeting occurs. 

Discussion: The Act does not specify 


how far in advance of an IEP Team 


meeting a parent must be notified of an 
agency’s request to excuse a member 
from attending an IEP Team meeting or 
when the parent and LEA must sign a 
written agreement or provide consent to 
excuse an IEP Team member. Ideally, 


- public agencies would provide parents 


with as much notice as possible to 
request that an IEP Team member be 
excused from attending an IEP Team 
meeting, and have agreements or 
consents signed at a reasonable time 
prior to the IEP Team meeting. 
However, this might not always be 
possible, for example, when a member 
has an emergency or an unavoidable 
scheduling conflict. To require public 
agencies to request an excusal or obtain 
a signed agreement or consent to excuse 
a member a specific number of days 
prior to an IEP Team meeting would 
effectively prevent IEP Team members 
from being excused from IEP Team 
meetings in many situations and, thus, 
be counter to the intent of providing 
additional flexibility to parents in 
scheduling IEP Team meetings. 
Furthermore, if an LEA requests an 
excusal at the last minute or a parent 
needs additional time or information to 
consider the request, the parent always 
has the right not to agree or consent to 
the excusal of the IEP Team member. 
We, therefore, decline to regulate on 
these matters. 

Changes: None. 


Comment: One commenter requested 
that the regulations clarify the 
timeframe in which the written input 
must be provided to the parent and the 
IEP Team. Another commenter 
expressed concern that without 
knowing whether the information 
submitted is sufficient to answer any of 
the parent’s questions, the parent could 
not agree, in any informed way, to 
excuse an IEP Team member from 
attending the IEP Team meeting. 

Savers! commenters recommended 
that written input be provided to 
parents a reasonable amount of time 
prior to the meeting and not at the 
beginning of the meeting. One 
commenter recommended requiring that 
parents receive written evaluations and 
recommendations from the excused 
member at least 10 business days before 
the IEP Team meeting. Another 
commenter recommended that written 
input be provided at least 10 school 
days in advance of the meeting; another 
commenter suggested no later than 
seven days before the meeting; a few 
commenters recommended at least five 
days in advance of the meeting; and 
some commenters recommended at least 
three business days before the meeting. 

A few commenters recommended 
requiring public agencies to send 
parents the written input of excused IEP 
Team members as soon as they receive 
it so that parents have sufficient time to 
consider the input. One commenter 
recommended that the regulations 
require the written input to be provided 
to IEP Team members and parents at the 
same time. 

Discussion: Section 614(d)(1)(C)(ii)(ID 
of the Act requires that input into the 
development of the IEP by the IEP Team 
member excused from the meeting be 
provided prior to the IEP Team meeting 
that involves a modification to, or 
discussion of the member’s area of the 
curriculum or related services. The Act 
does not specify how far in advance of 
the IEP Team meeting that the written 
input must be provided to the parent 
and IEP Team members. For the reasons 
stated earlier, we do not believe it is 
appropriate to impose a specific 


_ timeframe for matters relating to the 


excusal of IEP Team members. Parents 
can always reschedule an IEP Team 
meeting or request that an IEP Team 
meeting be reconvened if additional 
time is needed to censider the written 
information. 

Changes: None. 

Comment: A few commenters 
recommended language clarifying that 
IEP Team members who submit input 
prior to an IEP Team meeting may still 
attend the meeting. Other commenters 
requested that the regulations specify 
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that failure to provide prior written 
input, due to inadequate notice or 
unreasonable workloads, does not 
prohibit the excused member from 
attending the meeting in person. 

Discussion: The Act does not address 
circumstances in which an IEP Team 
member is excused from an IEP Team 
meeting, but desires to attend the | 
meeting. We believe such circumstances 
are best addressed by local officials and 
are not appropriate to include in these 
regulations. 

Changes: None. 

Comment: A few commenters 
recommended that the format of the 
written input required in § 300.321(e) be 
flexible and not unduly burdensome. 
One commenter stated that no new form 
should be created for the written input. 

A few commenters recommended that 
the regulations clarify that the written 
input must be sufficient to allow the IEP 
Team to thoroughly examine the 
services needed and decide whether 
changes to the current IEP are needed. 
Other commenters recommended that 
the written input provide information 
about a child’s level of academic 
achievement and functional 
performance; recommendations for 
services, supports, and accommodations 
to improve academic and functional 
performance; revisions to the current 
annual goals; and other appropriate 
guidance. 

Other commenters recommended that 
the written input include the IEP Team 
member’s opinions regarding the child’s 
eligibility and services needed; the basis 
for the opinions, including any 
evaluations or other documents that 
formed the basis for the IEP Team 
member’s opinion; and whether the 
evaluations were conducted by the IEP 
Team member or another person. These 
commenters also recommended that the 
regulations require the excused IEP 
Team member to include a telephone 
number where the IEP Team member 
can be reached prior to the meeting if 
the parent wants to contact the member, 
and a telephone number where the 
member can be reached during the 
meeting in case immediate input during 
the meeting is required. 

A few commenters recommended 
prohibiting public agencies from giving 
the child the written input at school to 
take home to his or her parents. One 
commenter recommended that the 
written input be provided with the 
meeting notice required in § 300.322. 
Another commenter recommended that 
the regulations allow the written input 
to be provided to parents and other IEP 
Team members by electronic mail or 
other less formal methods. : 


Discussion: The Act does not specify 
the format or content to be included in 
the written input provided by an 
excused member of the IEP Team. 
Neither does the Act specify the 
method(s) by which a public agency 
provides parents and the IEP Team with 
the excused IEP Team member’s written 
input. We believe that such decisions 
are best left to local officials to 
determine based on the circumstances 
and needs of the individual child, 
parent, and other members of the IEP 
Team, and therefore decline to regulate 
in this area. 

Changes: None. 

Comment: One commenter 
recommended requiring any IEP Team 
member who is excused from an IEP 
Team meeting to be trained in the 
updated IEP within one calendar week 
of the IEP Team meeting. A few 
commenters recommended that the 
excused IEP Team members be provided 
a copy of the new or amended IEP after 
the meeting. One commenter 
recommended that one person be 
designated to be responsible for sharing 
the information from the meeting with 
the excused IEP Team member and for 
communicating between the parent and 
the excused IEP Team member after the 
meeting. : 

Discussion: Section 300.323(d) 
already requires each public agency to 
ensure that the child’s IEP is accessible 
to each regular education teacher, 
special education teacher, related 
services provider and other service 
provider who is responsible for its 
implementation, regardless of whether 
the IEP Team member was present or 


-excused from an IEP Team meeting. 


How and when the information is 
shared with the IEP Team member who 
was excused from the IEP Team meeting 
is best left to State and local officials to 
determine. 

Changes: None. 

Comment: A few commenters 
recommended that the regulations 
require the LEA to inform a parent when 
the absent IEP Team member will 
address the parent’s questions and 
concerns. Another commenter 
recommended that the regulations 
require the LEA to inform the parent of 
procedures for obtaining the requested 
information. 

Discussion: We do not believe it is 
appropriate to regulate on these matters. 
The manner in which the parent’s 
questions and concerns are addressed, 
and how the information is shared with 
the parent, are best left for State and 
local officials to determine. 

Changes: None. 

Comment: One commenter requested 
clarification on how the provisions in 


§ 300.321(e), which allow IEP Team 
members to be excused from IEP Team 
meetings, relate to revising an IEP 
without convening an IEP Team 
meeting. 

Discussion: The two provisions 
referred to by the commenter are. 
independent provisions. Section 
300.321(e), consistent with section 
614(d)(1)(C) of the Act, describes the 
circumstances under which an IEP 
Team member may be excused from an 
IEP Team meeting. Section 
300.324(a)(4), consistent with section 
614(d)(3)(D) of the Act, permits the 
parent and the public agency to agree 
not to convene an IEP Team meeting to 
make changes to a child’s IEP after the 
annual IEP Team meeting has been held. 

Changes: None. 


Initial IEP Team Meeting for Child 
Under Part C (§ 300.321(f)) 


Comment: Several commenters 
recommended that the regulations 
require the public agency to inform 
parents of their right to request that the 
public agency invite their child’s Part C 
service coordinator to the initial IEP 
Team meeting. One commenter 
recommended that the regulations 
require parents to be informed of this 
option in writing. 

Discussion: Section 300.321(f), 
consistent with section 614(d)(1)(D) of 
the Act, requires the public agency, at 
the request of the parent, to send an 
invitation to the Part C service 
coordinator or other representatives of 
the Part C system to attend the child’s 
initial IEP Team meeting. We believe it 
would be useful to add a cross-reference 
to § 300.321(f) in § 300.322 to emphasize 
this requirement. 

Changes: We have added a cross- 
reference to § 300.321(f) in § 300.322. 


Parent Participation (§ 300.322) 


Public Agency Responsibility—General 
(§ 300.322(a)) 


Comment: A few commenters 
recommended that the notice of the IEP 
Team meeting include a statement that 
the time and place of the meeting are 
negotiable and must be mutually agreed 
on by the parent and public agency. 
Other commenters recommended that 
the regulations emphasize the need for 
flexibility in scheduling meetings so 
that districts make every effort to secure 
parent participation in meetings. 

Many commenters requested that the 
regulations specify how far in advance 
a public agency must notify parents of 
an IEP Team meeting. One commenter 
recommended requiring that parents be 
notified a minimum of five school days 
before the date of the meeting. 


ia 
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Discussion: We do not agree with the 
changes recommended by the 
commenters. Section 300.322(a) already 
requires each public agency to take 
steps to ensure that one or both parents 
are present at each meeting, including 
notifying parents of the meeting early 
enough to ensure that they have an 
opportunity to attend, and scheduling 
the meeting at a mutually agreed on 
time and place. We believe that these 
requirements are sufficient to ensure 
that parents are provided the 
opportunity to participate in meetings. 
We also believe that State and local 
officials are in the best position to 
determine how far in advance parents 
must be notified of a meeting, as this 
will vary based on a number of factors, 
including, for example, the distance 
parents typically have to travel to the 
meeting location and the availability of 
childcare. 

. Changes: None. 


Information Provided to Parents 


(§ 300.322(b)) 


Comment: Several comments were ~* 
received requesting that additional 
information be provided to parents 
when the public agency notifies parents 
about an IEP Team meeting. One 
commenter recommended informing 
parents that they can request an IEP 
Team meeting at any time. Other 
commenters recommended that the 
notice include any agency requests to 
excuse an IEP Team member from 
attending the meeting, and any written 
input from an IEP Team member who is 
excused from the meeting. Another 
commenter recommended that parents 
receive all evaluation reports before an 
IEP Team meeting. A few commenters 
recommended that parents receive a 
draft IEP so that they have time to 
examine the child’s present levels of 
performance; prepare measurable goals; 
and consider appropriate programs, 
services, and placements. 

Discussion: The purpose of the notice 
requirement in § 300.322 is to inform 
‘parents about the IEP Team meeting and 
provide them with relevant information 
(e.g., the purpose, time, and place of the 
meeting, and who will be in 
attendance). This is not the same as the 
procedural safeguards notice that 

‘informs parents of their rights under the 
Act. 

If, at the time the IEP Team meeting 
notice is sent, a public agency is aware 
of the need to request that an IEP Team 
member be excused from the IEP Team — 
meeting, the public agency could 
include this request with the meeting 
notice. We do not believe that it is 
appropriate to require that the request to 
excuse an IEP Team member from an 


IEP Team meeting be included in the 
meeting notice, because the public 
agency may not be aware of the need to 
request an excusal of a member at the 
time the IEP Team meeting notice is 
sent. For similar reasons, it is not 
appropriate to require that the IEP Team 
meeting notice include any written 
input from an IEP Team member who 
may be excused from the IEP Team 
meeting. 

As noted in § 300.306(a)(2), the public 
agency must provide a copy of an 
evaluation report and the 
documentation of determination of 
eligibility at no cost to the parent. 
Whether parents receive all evaluation 
reports before an IEP Team meeting, 
however, is a decision that is best left 
to State and local officials to determine. 

With respect to a draft IEP, we 
encourage public agency staff to come to 
an JEP Team meeting prepared to 
discuss evaluation findings and 
preliminary recommendations. 
Likewise, parents have the right to bring 
questions, concerns, and preliminary 
recommendations to the IEP Team 
meeting as part of a full discussion of 
the child’s needs and the services to be 
provided to meet those needs. We do 


. not encourage public agencies to 


prepare a draft IEP prior to the IEP Team 
meeting, particularly if doing so would 
inhibit a full discussion of the child’s 
needs. However, if a public agency 
develops a draft IEP prior to the IEP 
Team meeting, the agency should make 
it clear to the parents at the outset of the 
meeting that the services proposed by 
the agency are preliminary 
recommendations for review and 
discussion with the parents. The public 
agency also should provide the parents 
with a copy of its draft proposals, if the 
agency has developed them, prior to the 
IEP Team meeting so as to give the 
parents an opportunity to review the 
recommendations of the public agency 
prior to the IEP Team meeting, and be 
better able to engage in a full discussion 
of the proposals for the IEP. It is not 
permissible for an agency to have the 
final IEP completed before an IEP Team 
meeting begins. 

Changes: None. 


Other Methods To Ensure Parent 
Participation (§ 300.322(c)) 


Comment: One commenter 
recommended that the regulations 
permit parents to provide input through 
a written report in order to document 
that the parents provided input into 
their child’s education. 

Discussion: Parents are free to cunts 


input into their child’s IEP through a . 


written report if they so choose. 


Therefore, we do not believe that a _ 
change is needed. 
Changes: None. 


Conducting an IEP Team Meeting 
Without a Parent in Attendance 
(§ 300.322(d)) 


Comment: Many commenters 
recommended that § 300.322(d) retain 
paragraphs (d)(1) through (d)(3) in 
current § 300.345, which provide 
examples of the types of records a 
public agency may keep to document its 
attempts to arrange a mutually agreed 
upon time and place for an IEP Team 
meeting. These examples include 
detailed records of telephone calls made 
or attempted and the results of those 
calls; copies of correspondence sent to 
the parents and any responses received; 
and detailed records of visits made to 


_the parent’s home or place of 


employment and the results of those 
visits. A few commenters stated that 
removing these provisions violates 
section 607(b) of the Act. 

Discussion: We agree that these 
provisions are important to encourage 
parent participation in the IEP process, 
which is an important safeguard for 
ensuring FAPE under the Act. We will, 
therefore, add the requirements in 
current § 300.345(d)(1) through (d)(3) to 
§ 300.322(d). 

Changes: We have added the 
requirements in current § 300.345(d)(1) 
through (d)(3) to § 300.322(d). 

Comment: One commenter stated that 
parents who do not participate in IEP 
Team meetings when the school has 
made good-faith efforts to include them 
should be sanctioned. 

Discussion: There is nothing in the 
Act that would permit sanctioning a 
parent who does not participate in an 
IEP Team meeting, nor do we believe 
that it would be appropriate or helpful 
to do so. Sanctioning a parent is 
unlikely to engender the type of active 
participation at IEP Team meetings that 
would be desirable or helpful in 
developing, reviewing, or revising a 
child’s IEP. 

Changes: None. 

Comment: One commenter 
recommended that the regulations make 
explicit that the LEA can move forward 
and hold an IEP Team meeting without 
the parent, if notice has been provided 
consistent with § 300.322(a)(1) and 
(b)(1), and the parent does not 
participate. The commenter 
recommended that this requirement be 
consistent with the parent. participation 
requirements for placement meetings in 
§ 300.501(c)(3) and (c)(4). 

Discussion: Section 300.322(d) 
explicitly allows a meeting to be 
conducted without a parent if the public 
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agency is unable to convince the parent 
to attend. The requirements for parent 
participation in IEP Team meetings in 

§ 300.322, and placement meetings in ~ 
§ 300.501 are consistent. Section 
300.322(d) states that an IEP Team 
meeting may be conducted without a 
parent in attendance if the public 
agency is unable to convince a parent to 
attend the IEP Team meeting. Similarly, 
§ 300.501(c)(4) provides that a group, 
without the involvement of the parent, 
may make a placement decision if the 
public agency is unable to obtain the 
parent’s participation in the decision. In 
both cases, the public agency must keep 
a record of its attempts to obtain the 
parent’s involvement. | 

Changes: None. 

Comment: One commenter expressed 
concern that allowing school districts to 
hold IEP Team meetings without 
parents could increase the over- 
representation of African American 
children placed in special education. 

Discussion: Section 300.322(a) 
requires a public agency to take steps to 
ensure that one or both parents are 
afforded the opportunity to participate 
in an IEP Team meeting, including 
notifying parents of the meeting early 
enough to ensure that they will have an 
opportunity to attend, and scheduling 
the meeting at a mutually agreed on 
time and place. Section 300.322(c) 
requires the public agency to use other 
methods to ensure parent participation 
if neither parent can attend an FEP Team 
meeting, including individual or 
conference telephone calls. Only when 
a public agency is unable to convince a 
parent to participate in an IEP Team 
meeting may the meeting be conducted 
without a parent. We disagree with the 
implication in the comment that parents 
of one race are less likely to participate 
in IEP Team meetings. 

Changes: None. 

Comment: Many commenters 
recommended retaining current 
§ 300.345(e), which requires the public 
agency to take whatever action is 
necessary to ensure that the parent 
understands the proceedings at an IEP 
Team meeting, including arranging for 
an interpreter for parents with deafness 
or whose native language is other than 
English. Some commenters stated that 
current § 300.345(e) is protected by 
section 607(b) of the Act and, therefore, 
cannot be removed. 

Many commenters acknowledged that 
there are other Federal laws that require 
public agencies to take appropriate 
measures to ensure that parents 
understand the proceedings at an IEP 
Team meeting, but stated that not all 
stakeholders are aware of the 
applicability of those other protections 


in IEP Team meetings. Several 
commenters expressed concern with the 
removal of current § 300.345(e) stating 
that other Federal laws are not 
enforceable at special education due 
process hearings. 

Discussion: We agree that current 
§ 300.345(e) is an important safeguard of 
parent participation for parents wi 
deafness or whose native language is 
other than English. We will, therefore, 
add the requirements in current 
§ 300.345(e) to the regulations. 
~ Changes: We have added the 
requirements in current § 300.345(e) as 
new § 300.322(e), and redesignated the 
subsequent paragraph as § 300.322(f). 


Parent Copy of Child’s IEP (New 
§ 300.322(f)) (Proposed § 300.322(e)) — 


Comment: One commenter 
recommended that the regulations 
clarify that the public agency must 
provide the parent a copy of any 
amended IEPs, in addition to the 
original IEP. 

Discussion: Section 300.324(a)(6), 
consistent with section 614(d)(3)(F) of 
the Act, requires the public agency to, 
upon request of the parent, provide the 
parent with a revised copy of the IEP 
with the amendments incorporated. We 
do not believe any further clarification 
is necessary. 

Changes: None. 


When IEPs Must Be in Effect (§ 300.323) 


Comment: Some commenters 
recommended retaining current 
§ 300.342(b)(1)(i) to ensure that an IEP is 
in effect before special education 
services are provided to a child. 

Discussion: We do not believe it is 
necessary to retain current 
§ 300.342(b)(1)(i) because we believe 
this requirement is implicit in 
§ 300.323(a), which requires each public 
agency to have an IEP in effect for each 
child with a disability in the public 
agency’s jurisdiction at the beginning of 
each school year. 

Changes: None. 


TEP or IFSP for Children Aged Three 


Through Five (§ 300.323(b)) 


Comment: One commenter 
recommended revising the regulations 
to clarify when an IEP must be in place 
for a child transitioning from an early 
intervention program under Part C of 
the Act to a preschool special education 
program under Part B of the Act whose 
third birthday occurs after the start of 
the school year. 

Discussion: The commenter’s concern 
is already addressed in the regulations. 
Section 300.101(b), consistent with 
section 612(a)(1)(A) of the Act, requires 
an IEP to be in effect no later than the 


child’s third birthday. However, 

§ 300.323(b)(1), consistent with section 
614(d)(2)(B) of the Act, provides that a 
State, at its discretion, may provide 
special education and related services to 


’ two-year-old children with disabilities 


who will turn three during the school 
year. In such cases, the State must 
ensure that an IEP is developed and in 
effect at the start of the school year in 
which the child turns three. 

Changes: None. 

Comment: One commenter stated that 
an IFSP that was incorrectly developed 
by the early intervention agency should 
not be the school district’s 
responsibility to correct. 

Discussion: The development of an 
IFSP for children from birth through age 
two is the responsibility of the 
designated lead agency responsible for 
early intervention programs under 
section 635(a)(10) in Part C of the Act. 
When a child turns age three, section 
612(a)(9) of the Act requires each State 
to ensure that an IEP has been 
developed and implemented. However, 
if a child turns age three and an LEA 
and a parent agree to use an IFSP in lieu 
of an IEP, as allowed under section 
614(d)(2)(B) of the Act, the LEA is 
responsible for ensuring that the 
requirements in § 300.323(b) are met. 
Therefore, if an IFSP was incorrectly 
developed by the early intervention 
agency and the public agency and the 
parent agree to use the IFSP in lieu of 
an IEP, the LEA is responsible for 
modifying the IFSP so that it meets the 
requirements in § 300.323(b). 

ection 300.323(b), consistent with 
section 614(d)(2)(B) of the Act, allows 
an IFSP to serve as an JEP for a child 


. with a disability aged three through five 


(or at the discretion of the SEA, a two- 
year old child with a disability, who 
will turn age three during the school 
year), under the following conditions: - 
(a) using the IFSP as the IEP is 
consistent with State policy and agreed 
to by the agency and the child’s parents; 
(b) the child’s parents are provided with 
a detailed explanation of the differences 
between an IFSP and an IEP; (c) written 
informed consent is obtained from the 
parent if the parent chooses an IFSP; (d) 
the IFSP contains the IFSP content, 
including the natural environments 
statement; (e) the IFSP includes an 
educational component that promotes 
school readiness and incorporates pre- 
literacy, language, and numeracy skills 
for children with IFSPs who are at least 
three years of age; and (f) the IFSP is 
developed in accordance with the IEP 
procedures under Part B of the Act. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 


J 
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require the IEP Team to explain the 
changes in services and settings in the 
initial IEP Team meeting for a child 
transitioning from an early intervention 
program under Part C of the Act toa 
preschool program under Part B of the 
Act. 

Discussion: We do not believe it is 
necessary to change the regulations in 
the manner recommended by the 
commenter. Section 300.124, consistent 
with section 612(a)(9) of the Act, 
already requires States to have in effect 
policies and procedures to ensure that 
children transitioning from an early 
intervention program under Part C of 
the Act to a preschool program under 
Part B of the Act experience a smooth 
and effective transition to those 
preschool programs. In addition, each 
LEA is required to participate in 
transition planning conferences with the 
lead agency responsible for providing 
early intervention services and to have 
an JEP (or an IFSP, if consistent with 
§ 300.323(b) and section 636(d) of the 
Act) for the child developed and 
implemented by the child’s third 
birthday. We believe that in the course 
of the transition planning conferences 
and developing the child’s IEP, there 
would be many opportunities for 
discussions regarding the services 
provided under Parts B and C of the Act. 

Changes: None. 

Comment: One commenter stated that 
there is no statutory basis to require 
detailed explanations of the differences 
between an JEP and an IFSP or for 
written informed parental consent when 
an IFSP is used in lieu of an IEP. ; 

Discussion: We believe it is important 
to retain these requirements in 
§ 300.323(b)(2) because of the 
importance of the IEP as the statutory 
vehicle for ensuring FAPE to a child 
with a disability. Although the Act does 
not specifically require a public agency 
to provide detailed explanations to the 
parent of the differences between an IEP 
and an IFSP, we believe parents need 
this information to make an informed 
choice regarding whether to continue to 
use an IFSP in lieu of an IEP. Parents, 
for example, should understand that it 
is through the IEP that the child is 
entitled to the special education and 
related services that the child’s IEP 
Team determines are necessary to 
enable the child to be involved in and 
make progress in the general education 
curriculum and to receive FAPE. Ifa 
parent decides to use an IFSP in lieu of 
an IEP, the parent must understand that 
the child will not necessarily receive the 
same services and supports that are 
afforded under an IEP. For a parent to 
waive the right to an IEP, informed 
parental consent is necessary. 


Changes: None. 

Comment: Some commenters 
recommended that the regulations 
explicitly state that the IFSP does not 
have to include all the elements of an 
IEP when the IFSP is used in lieu of an 

Discussion: Section 300.323(b)(1) 
provides that, in order for the IFSP to 
be used as the IEP, the IFSP must 
contain the IFSP content (including the 
natural environments statement) in 
section 636(d) of the Act and be 
developed in accordance with the IEP 
procedures under Part B of the Act. For 
children who are at least three years of 
age, the IFSP must also include an 
educational component that promotes 
school readiness and incorporates pre- 
literacy, language, and numeracy skills. 
There is no requirement for the IFSP to 
include all the required elements in an 
IEP. We think this point is clear in the 
regulations and that no further 
clarification is necessary. 

Changes: None. 

Comment: Some commenters 


. recommended changing 


§ 300.323(b)(2)(i) to require parental 
consent before a preschool-aged child 
receives an IFSP in States that have a 
policy under section 635(c) of the Act. 


- Some commenters recommended that 


the regulations clarify whether States 
have flexibility to continue early 
intervention services until the end of 
the school year in which a child turns 
three. 

Discussion: Section 300.323(b) 
outlines the specific requirements that 
apply when an IFSP is used in lieu of 
an IEP for children aged three through 


- five, as a means of providing FAPE for - 


the child under Part B of the Act. This 
is not the same as the policy in section 
635(c) of the Act, which gives States the 


flexibility to provide early intervention 


services under Part C of the Act to three 
year old children with disabilities until 
they enter into, or are eligible under 
State law to enter into, kindergarten. 
Under § 300.323(b), when an IFSP is 
used in lieu of an IEP, the child 
continues to receive FAPE. This wou!d 
not be the case under section 635(c) of 
the Act. Under section 635(c) of the Act, 
parents of children with disabilities 
who are eligible for preschool services 
under section 619 of the Act and 
previously received early intervention 
services under Part C of the Act, may 
choose to continue early intervention 
services until the child enters, or is 
eligible under State law to enter, 
kindergarten. The option to continue 
early intervention services is available 
only in States where the lead agency 
under Part C of the Act and the SEA 
have developed and implemented a 


State policy to provide this option. This 
option will be detailed in the Part C 
regulations, and not the PartB 
regulations, as it permits a continuation 
of eligibility and coverage under Part C 
of the Act, rather than FAPE under Part 
B of the Act. 

Parental consent is required under 
§ 300.323(b), when the IFSP is used in 
lieu of an IEP, and under section 635(c) 
of the Act, when a parent opts to 
continue early iritervention services. 

Changes: None. 


Initial IEPs; Provision of Services 
(§ 300.323(c)) 


Comment: One commenter 
recommended removing the 
requirement for an IEP Team meeting to 
be conducted within 30 days of 
determining that the child needs special 
education and related services. Another 
commenter recommended extending the 
time to 60 days. A few commenters 


- recommended that the regulations 


require the meeting to be held no later 
than 15 days after the eligibility 
determination. 

Discussion: The requirement to 
conduct a meeting to develop a child’s 
IEP within 30 days of the determination 
that a child needs special education and 
related services is longstanding, and has 
been included in the regulations since 
they were first issued in final form in 
1977. Experience has shown that many 
public agencies choose to conduct the 
meeting to develop the child’s IEP well 
before the 30-day timeline. Reducing the 
timeline to 15-days, as some 
commenters suggest, would be 
impractical, because there are situations 
when both public agencies and parents 
need additional time to ensure that . 
appropriate individuals can be present 
at the meeting. Experience has 
demonstrated that the 30-day timeline 
for conducting a meeting to develop an 
IEP is a reasonable time to provide both 
public agencies and parents the 
opportunity to ensure that required 
participants can be present at the IEP 
Team meeting. Therefore, we decline to 
alter this longstanding regulatory 
provision. 

Changes: None. 


Accessibility of Child’s IEP to Teachers 
and Others (§ 300.323(d)) 


Comment: Many commenters 
recommended retaining current 
§ 300.342(b)(3)(i) and (b)(3)(ii), which 
require teachers and providers to be 
informed of their specific 
responsibilities for implementing an 
IEP, and the specific accommodations, 
modifications, and supports that must 
be provided to the child in accordance 
with the child’s IEP. Several 
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commenters stated that a child’s IEP» 


_ Should be readily accessible and all 


those involved in a child’s education 
should be required to read and 
understand it. 

Discussion: Section 300.323(d) 
requires that the child’s IEP be 
accessible to each regular education 
teacher, special education teacher, 
related services provider, and any other 
service provider who is responsible for 
its implementation. The purpose of this 
requirement is to ensure that teachers 
and providers understand their specific 
responsibilities for implementing an 
IEP, including any accommodations or 
supports that may be needed. We agree 
with the commenters’ recommendation 
and believe retaining current 
§ 300.342(b)(3)(i) and (b)(3)(ii) is 
necessary to ensure proper 
implementation of the child’s IEP and 
the provision of FAPE to the child. * 
However, the mechanism that the public 
agency uses to inform each teacher or 
provider of his or her responsibilities is 
best left to the discretion of the public 
agency. 

Changes: We have restructured 
§ 300.323(d) and added a new paragraph 
(d)(2) to include the requirements in 
current § 300.342(b)(3)(i) and (b)(3)(ii). 


IEPs for Children Who Transfer Public 
Agencies in the Same State 

(§ 300.323(e), IEPs for Children Who 
Transfer From Another State 

§ 300.323(f), and Transmittal of Records 
§ 300.323(g)) (Proposed Program for 
Children Who Transfer Public Agencies 
(§ 300.323(e)) 


Comment: None. 

Discussion: Several technical changes 
are needed in proposed § 300.323(e) for 
clarity and improved readability. We 
believe that readability will be 
improved by reorganizing this provision 
into three separate paragraphs— 
paragraph (e), which will address 
transfers within the same State, 
paragraph (f), which will address 
transfers from another State, and 
paragraph (g), which will address the 
transmittal of records. 

In addition, clarity will be improved 
by changing certain terms to align with 
terms that are more commonly used in 
this part. For example, while the Act 
uses the term ‘‘Program”’ in the title of 
this requirement (referring to an 
“individualized education program’’); 


we believe it would be clearer to use 


“TEP” throughout this provision. In 
addition, as noted in the discussion of 
§ 300.304(c)(5), we believe that it is 
important to include language stating 
that the requirements in § 300.323 are 
applicable to children with disabilities 
who have an IEP in effect in a previous 


public agency and who transfer to anew 
school within the same “school year,” 
rather than the same ‘“‘academic year,” 
because ‘“‘school year” is the term most 
commonly understood by parents and 
school officials. Further, it is important 
that the regulations clearly and 
consistently differentiate between the 
responsibilities of the ‘““new” public 
agency and the “previous” public 
agency. 

Changes: We have restructured 
proposed § 300.323(e) into three 
separate paragraphs, and each paragraph 
has been re-named to comport with the 
three concepts in the statutory . 
requirement. Proposed § 300.323(e)(1)(i) 
has been changed to new § 300.323(e), 
“IEPs for children who transfer public 
agencies in the same State.’’ Proposed 
§ 300.323(e)(1)(ii) has been changed to 
new § 300.323(f), “IEPs for children who 
transfer from another State.’”’ Proposed 
§ 300.323(e)(2) has been changed to new 
§ 300.323(g), “Transmittal of records.” 


We have substituted “IEP”’ for 
“program”’ in new § 300.323(e) 
(proposed § 300.323(e)(1)(i)), and have 
made the following changes to new 
§ 300.323(e) (proposed 
§ 300.323(e)(1)(i)) and new § 300.323(f) 
(proposed § 300.323(e)(1)(ii)): (1) added 
language to clarify that the requirements 
apply to a child with a disability who 
has an IEP in effect in a previous public 
agency and transfers to a new school 
within the same school year; (2) 
replaced the term “‘is consistent with 
Federal and State law” with “meets the 
applicable requirements in §§ 300.320 
through 300.324;” and (3) clarified 
when a requirement applies to the 
“new” public agency to which the child 
transfers versus the “‘previous’’ public 
agency. 

Comment: Severa! 
requested that the regulations clarify the 
meaning of “comparable services.”’ 


Discussion: We do not believe it is 
necessary to define “comparable 
services” in these regulations because 
the Department interprets ‘‘comparable” 
to have the plain meaning of the word, 
which is ‘similar’ or “‘equivalent.”’ 
Therefore, when used with respect to a 
child who transfers to a new public 
agency from a previous public agency in 
the same State (or from another State), 
“comparable” services means services 
that are “similar” or “equivalent” to 
those that were described in the child’s 
IEP from the previous public agency, as 
determined by the child’s newly- 
designated IEP Team in the new public 
agency. 

Changes: None. 


IEPs for Children Who Transfer From 
Another State (New § 300.323(f)) 
(Proposed § 300.323(e)(1)(ii)) 


Comment: One commenter requested 
clarification regarding the 
responsibilities of LEAs who receive a 
child transferring from out of State. . 

Discussion: When a child transfers 
from another State, new § 300.323(f) 
(proposed § 300.323(e)(1)(ii)), consistent 
with section 614(d)(2)(C)(i)(I1) of the 
Act, requires the LEA, in consultation 
with the parents, to provide the child 
with E, including services 
comparable to those in the IEP from the 
previous public agency, until such time 
as the new public agency conducts an 
evaluation (if determined tobe ~ 
necessary) and adopts a new IEP. 

Changes: None. 

Comment: Several commenters 
requested that the regulations clarify 
what happens when a child transfers to 
a State, with eligibility criteria that are 
different from the previous public 
agency’s criteria. 

Discussion: Under § 300.323(f)(1), if 
the new public agency determines that 
an evaluation of the child is necessary 
to determine whether the child is a 
child with a disability under the new 
public agency’s criteria, the new public 
agency must conduct the evaluation. 
Until the evaluation is conducted, 

§ 300.323(f) requires the new public 
agency, in consultation with the parent, 
to provide the child with FAPE, 
including services comparable to those 
described in the IEP from the previous 
public agency. The specific manner in 
which this is accomplished is best left 
to State and local officials and the 
parents to determine. We do not believe 
that any further clarification is 
necessary. 

Changes: None. 

Comment: One commenter requested 
clarification about whether parental 
consent must be obtained for the new 
public agency to evaluate a child with 
an IEP who transfers from another State. 
Another commenter requested that the 
regulations clarify that an evaluation of 
a child who transfers from another State 
is considered a reevaluation. 

One commenter requested that the 
regulations address circumstances in 
which comparable services are 
considered unreasonable in the State 
receiving the child. Some commenters 
stated that the stay-put provision should 
be imposed by the new State if the 
parent disagrees with the new public 
agency about the comparability of 
services. 

Discussion: New § 300.323(f) 
(proposed § 300.323(e)(1)(ii)), consistent 
with section 614(d)(2)(C)(i)(ID of the 


a 
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Act, states that, in the case of a child 

with a disability who enrolls in a new — 

school in another State, the public 

- agency, in consultation with the 
parents, must provide FAPE to the 
child, until such time as the public 
agency conducts an evaluation pursuant 
to §§ 300.304 through 300.306, if — 
determined necessary by the public 

_agency, and develops a new IEP, if 
appropriate, that is consistent with 
Federal and State law. The evaluation 
conducted by the new public agency 
would be to determine if the chilthis a 
child with a disability and to determine 
the educational needs of the child. 
Therefore, the evaluation would not be 
a reevaluation, but would be an initial 
evaluation by the new public agency, 
which would require parental consent. 
If there is a dispute between the parent 
and the public agency regarding what 
constitutes comparable services, the 
dispute could be resolved through the 
mediation procedures in § 300.506 or, as 
appropriate, the due process hearing 
procedures in §§ 300.507 through 
300.517. We believe these options 
adequately address circumstances in 
which comparable services are 
considered unreasonable. 

With regard to the comment that the 
stay-put provisions should be imposed 
by the new State if the parent disagrees 
with the new public agency about the 
comparability of services, stay-put 
would not apply, because the evaluation 
is considered an initial evaluation and 
not a reevaluation. 

Changes: None. 

Comment: A few commenters ~ 
requested clarification regarding the 
responsibilities of the new public 
agency for a child with a disability who 
moves during the summer. 

Discussion: Section 614(d)(2)(a) is 
clear that at the beginning of each 
school year, each LEA, SEA, or other 
State agency, as the case may be, must 
have an IEP in effect for each child with 
a disability in the agency’s jurisdiction. 
Therefore, public agencies need to have 
a means for determining whether 
children who move into the State during 
the summer are children with 
disabilities and for ensuring that an IEP 
is in effect at the beginning of the school 
year: 

Changes: None. 

Comment: Some commenters 
requested clarification regarding what a 
new public agency should do when a 
child’s IEP is developed (or revised) by 
the child’s previous public agency at the 
end of a school year (or during the 
summer), for implementation during the 
next school year, and the child moves 
to the new public agency before the next 


school year begins (e.g., during the 
summer). 

Discussion: This is a matter to be 
decided by each individual new public 
agency. However, if a child’s IEP from 
the previous public agency was 
developed (or reviewed and revised) at 
or after the end of a school year for 
implementation during the next school 
year, the new public agency could 
decide to adopt and implement that IEP, 
unless the new public agency 
determines that an evaluation is needed. 
Otherwise, the newly designated IEP 
Team for the child in the new public 
agency could develop, adopt, and 
implement a new IEP for the child that 
meets the applicable requirements in 
§§ 300.320 through 300.324. 

Changes: None. 


Transmittal of Records (New 3 
§ 300.323(g)) (Proposed § 300.323(e)(2)) 


Comment: Several commenters 
recommended that the regulations 
require the previous public agency to 
transmit a child’s records to the new 
public agency within 15 business days 
after receiving the request. Other 
commenters recommended that the 
regulations require a specific timeframe 
for the school to obtain and review the 
previous educational placement and 
services of the transfer child. 

Discussion: New § 300.323(g) 
(proposed § 300.323(e)(2)) follows the 
language in section 614(d)(2)(C)(ii) of 
the Act, and requires the new public 
agency to take reasonable steps to 
promptly obtain the child’s records from 
the previous public agency in which the 
child was enrolled. New § 300.323(g) 
(proposed § 300.323(e)(2)) also requires 
the previous public agency to take 
reasonable steps to promptly respond to 
the request from the new public agency. 
There is nothing in the Act that would 
prevent a State from requiring its public 
agencies to obtain a child’s records or 
respond to requests for a child’s records 
within a specific timeframe. This is an 
issue appropriately left to States to 
determine. 

Changes: None. 


Development of IEP 


Development, Review, and Revision of 
IEP (§ 300.324) 


Comment: A few commenters 
recommended requiring al] IEP 
members to sign the IEP. 

Discussion: There is nothing in the 
Act that requires IEP members to sign | 
the IEP and we believe it would be | 
overly burdensome to impose such a 
requirement. 

Changes: None. 

Comment: A few commenters 
requested that the regulations require 


the IEP Team to consider the social and 
cultural background of the chiid in the 
development, review, or revision of the 
child’s IEP. 

Discussion: Under § 300.306(c)(1)(i), a 
child’s social or cultural background is 
one of many factors that a public agency 
must consider in interpreting evaluation 
data to determine if a child is a child 
with a disability under § 300.8 and the 
educational needs of the child. We do 
not believe it is necessary to repeat this 
requirement in § 300.324. 

Changes: None. 

Comment: A few commenters 
recommended retaining current 
§ 300.343(a), regarding the public 
agency’s responsibility to initiate and 
conduct meetings to develop, review, 
and revise a child’s IEP. 

Discussion: It is not necessary to 
retain § 300.343(a) because the 
requirements for the public agency to 
initiate and conduct meetings to — 
develop, review, and revise a child’s IEP 
are covered in § 300.112 and § 300.201. 
Section 300.112, consistent with section 
614(a)(4) of the Act, requires the State 
to ensure that an IEP (or an IFSP that 
meets the requirements of section 636(d) 
of the Act) is developed, reviewed, and 
revised for each child with a disability. 
Section 300.201, consistent with section 
613(a)(1) of the Act, requires LEAs to 
have in effect policies, procedures, and 
programs that are consistent with the 
State policies and procedures 
established under §§ 300.101 through 
300.163, and §§ 300.165 through 
300.174, which include the 
requirements related to developing, 
reviewing, and revising an IEP for each 


. child with a disability. 


Changes: None. 
Comment: A few commenters 
recommended retaining current 


§ 300.346(a)(1)(iii), regarding the IEP 


Team’s consideration of the results of 
the child’s performance on any general 
State or districtwide assessment 
programs in developing the child’s IEP. 
The commenter stated that it is 
important to retain this requirement _ 
because such testing informs the IEP 
Team of the child’s success in the 
general education curriculum. 
Discussion: The Department agrees 
that State and districtwide assessments 
provide important information 
concerning the child’s academic 
performance and success in the general 
education curriculum. However, current 
§ 300.346(a)(1)(iii) was removed, 
consistent with section 614(d)(3)(A)(iv) 
of the Act. Because the language from 
current § 300.346(a)(1)(iii) was 
specifically excluded from the Act, we 
do not believe it is appropriate to retain 
it in the regulations. We do not believe 
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that an explicit regulation is needed, 
however, because § 300.324(a)(1)(iv) 
requires the IEP Team, in developing 
each child’s IEP, to consider the 
academic, developmental, and 
functional needs of the child. A child’s 
performance on State or districtwide 
assessments logically would be 
included in the IEP Team’s 
consideration of the child’s academic 
needs. In addition, as a part of an initial 
evaluation or reevaluation, § 300.305(a) 
requires the IEP Team to review existing 
evaluation data, including data from 
current classroom based, local, and 
State assessments. 

Changes: None. 


Consideration of Special Factors 
(§ 300.324(a)(2)) 


Comment: Many commenters 
recommended changing 
§ 300.324(a)(2)(i) to require that the 
positive behavioral interventions and 
supports for a child whose behavior 
impedes the child’s learning or that of 
others be based on a functional 
behavioral assessment. 

Discussion: Section 300.324(a)(2)(i) 
follows the specific language in section 
614(d)(3)(B)(i) of the Act and focuses on 
interventions and strategies, not 
assessments, to address the needs of a 
child whose behavior impedes the 
child’s learning or that of others. 
Therefore, while conducting a 
functional behavioral assessment 
typically precedes developing positive 
behavioral intervention strategies, we do 
not believe it is appropriate to include 
this language in § 300. 324(a)(2)(i). 

Changes: None. 

Comment: A few commenters 
recommended that § 300.324(a)(2)(i) 
refer specifically to children with 
internalizing and externalizing 
behaviors. 

Discussion: We do not believe it is 
necessary to make the recommended 
change because § 300.324(a)(2)(i) is 
written broadly enough to include 
children with internalizing and 
externalizing behaviors. 

Changes: None. 

Comment: Many commenters 
expressed concern that the 
consideration of special factors in 
§ 300.324(a)(2)(i) is not sufficient to 
address the behavioral needs of children 
with disabilities in the IEP process and 
recommended strengthening the 
regulations by encouraging school 
districts to utilize research-based 
positive behavioral supports and 
systematic and individual research- 
based interventions. One commenter 
recommended training teachers 
regarding the use of positive behavioral 
interventions and supports. 


Discussion: We do not believe that the 
changes recommended by the 
commenters need to be made to 
§ 300.324(a)(2)(i). Whether a child needs 
positive behavioral interventions and 


supports is an individual determination 


that is made by each child’s IEP Team. 
Section 300.321(a)(2)(i) requires the 
Team, in the case of a child whose 
behavior impedes the child’s learning or 
that of others, to consider the use of 
positive behavioral supports, and other 
strategies to address that behavior. We | 
believe that this requirement 
emphasizes and encourages school 
personnel to use positive behavioral 
interventions and supports. 

In addition, the regulations reflect the 
Department’s position that high-quality 
professional development, including the 
use of scientifically based instructional 
practices, is important to ensure that 
personnel have the skills and 
knowledge necessary to improve the 
academic achievement and functional 
performance of children with 
disabilities. Section 300.207, consistent 
with section 613(a)(3) of the Act, 
requires each LEA to ensure that all 
personnel necessary to carry out Part-B 
of the Act are appropriately and 
adequately prepared, subject to the 
requirements in § 300.156 and section 
2122 of the ESEA. 

Section 300.156(a), consistent with 
section 612(a)(14) of the Act, clearly 
states that each State must establish and 
maintain qualifications to ensure that 
personnel are appropriately and 
adequately prepared and trained, and 
have the content knowledge and skills 
to serve children with disabilities. 
Further, section 2122(b)(1)(B) of the 
ESEA requires an LEA’s application to 
the State for title II funds (Preparing, 
training, and recruiting high quality 
teachers and principals) to address how 
the LEA’s activities will be based on a 
review of scientifically based research. 

In addition, the implementation of 
early intervening services in § 300.226 
specifically focuses on professional 
development for teachers and other 
school staff to enable such personnel to 
deliver scientifically based academic 
and behavioral interventions, and 
providing educational and behavioral 
evaluations, services, and supports. We 
expect that the professional 
development activities and the services 
authorized under § 300.226(b)(1) will be 
derived from scientifically based 
research. . 

Finally, because the definition of 
scientifically based research is 
important to the implementation of Part 
B of the Act, a reference to section 
9101(37) of the ESEA has been added in 
new § 300.35, and the full definition of 


the term has been included in the 
discussion to the new § 300.35. Under 
the definition, scientifically based 
research must be accepted by a peer- 
reviewed journal or approved by a panel 
of independent experts through a 
comparably rigorous, objective, and 
scientific review. In short, we believe 
that the Act and the regulations place a 
strong emphasis on research based 
supports and interventions, including 
positive behavioral interventions and 
supports. 

Changes: None. 

Comment: One commenter 
recommended requiring positive 
behavioral interventions and supports 
for all children identified as having an 
emotional disturbance. 

Discussion: Section 300.324(a)(2)(i), 
consistent with section 614(d)(3)(B)(i) of 
the Act, requires the IEP Team to 
consider the use of positive behavioral 
interventions and supports, and other 
strategies to address the behavior of a 
child whose behavior impedes the 
child’s learning or that of others. We do 
not believe there should be a 
requirement that the IEP Team consider 
such interventions, supports, and 
strategies for a particular group of 
children, or for all children with a 
particular disability, because such 
decisions should be made on an 
individual basis by the child’s IEP 
Team. 

Changes: None. 

Comment: A few commenters 
expressed concern that the regulations 
regarding special factors for the IEP 
Team to consider in developing IEPs 
imply that particular methods, 
strategies, and techniques should be 
used. 

Discussion: The requirements in 
§ 300.324 are not intended to imply that 
a particular method, strategy, or 
technique should be used to develop a 
child’s IEP. For example, while 
§ 300.324(a)(2)(i) requires the IEP Team 
to consider the use of positive 


- behavioral interventions and supports, 


and other strategies, it does not specify 
the particular interventions, supports, or 
strategies that must be used. 

Changes: None. 

Comment: Some commenters 
recommended that the special factors 
for a child who is blind or visually 
impaired include a requirement for a 
clinical low vision evaluation to 
determine whether the child nas the 
potential to utilize optical devices for 
near and distance information before 
providing instruction in Braille and the 
usé of Braille. 

Discussion: Section 614(d)(3)(B)(iii) of 
the Act requires instruction in Braille to 
be provided unless the IEP Team 
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determines that instruction in Braille or 
in the use of Braille is not appropriate 
for the child. However, the Act does not 
require a clinical low vision evaluation, 
and we do not believe it would be 
appropriate to include such a 
requirement in the regulations. Whether 
a Clinical low vision evaluation is 
conducted is a decision that should be 
made by the child’s IEP Team. 

Changes: None. 

Comment: Some commenters 
recommended that the regulations 
include language requiring that 
instruction in Braille be considered at 
all stages of IEP development, review, 
and revision. These commenters also 
stated that consideration should be 
given to providing services and supports 
to improve a child’s skills in the areas 
of socialization, independent living, 
orientation and mobility, and the use of 
assistive technology devices. 

Discussion: The issues raised by the 
commenters are already covered in the 
regulations. Section 300.324(a)(2)(iii), 
consistent with section 614(d)(3)(B)(iii) 
of the Act, requires the IEP Team, in the 
case of a child who is blind or visually 
impaired, to provide for instruction in 
Braille and the use of Braille, unless the 
IEP Team determines (after an 
evaluation of the child’s reading and 
writing skills, needs, and appropriate 
reading and writing media) that 
instruction in Braille or the use of 
Braille is not appropriate. As noted 
earlier, a new paragraph (b)(2) has been 
added to § 300.324 to require the IEP 
Team to consider the special factors in 
§ 300.324(a)(2) when the IEP is reviewed 
and revised. This includes considering 
instruction in Braille and the use of 
Braille for a child who is blind or 
visual impaired. 

dition, § 300. 324(a)(1)(iv) 
te the IEP Team to consider, for 
all children with disabilities, the 
academic, developmental, and ~ 
functional needs of the child, which 
could include, as appropriate, the 
child’s need to develop skills in the 
areas of socialization, independent 
living, and orientation and mobility. 
Consideration of a child’s needs for 
assistive technology devices and 
services is required by 
§ 300.324(a)(2)(v). 

Changes: None. 

Comment: Several commenters 
recommended that the regulations 
require IEP Teams, for a child who is 
deaf, to consider the child’s 
communication abilities, ensure that the 
child can access language and 
communicate with peers and adults, * 
and ensure that the child has an 
educational placement that will meet 
the child’s communication needs. The 


commenters also recommended that the 
IEP Team be required to consider the 
qualifications of the staff delivering the 
child’s educational program. 
Discussion: The commenters’ 
concerns are already addressed in the 
regulations. Section 300.324(a)(2)(iv), 


consistent with section 614(d)(3)(B)(iv) 


of the Act, requires the IEP Team to 
consider the communication needs of 
the child, and in the case of a child who 
is deaf or hard of hearing, consider the 
child’s language and communication 
needs, opportunities for direct 
communications with peers and 
professional personnel in the child’s 
language and communication mode, 
academic level, and full range of needs, 
including opportunities for direct 
instruction in the child’s language and 
communication mode: 

With respect to the commenters’ 
recommendation regarding qualified 
staff to deliver the child’s educational 
program, § 300.156, consistent with 
section 612(a)(14) of thé Act, requires 
the SEA to establish and maintain 
qualifications to ensure that personnel 
necessary to carry out the purposes of 
the Act are appropriately and 
adequately prepared and trained to 
serve children with disabilities. 

Changes: None. 

-Comment: Some commenters 
suggested that § 300.324(a)(2)(iv) 
explain that: (a) a primary language 
assessment and assessment of 


* communication abilities may be 


required to determine the child’s most 
effective language; (b) program and _ 
placement decisions must be based on 
such assessments; (c) a child must be in 
an educational placement where the 
child may communicate with peers and 
adults; and (d) a deaf child’s | 
educational placement must include a 
sufficient number of peers and adults 
who can communicate fluently in the 
child’s primary language. 

Discussion: It is not necessary to 
include in the regulations the additional 
language recommended by the 
commenters. Section 300.324(a)(1)(iii), 
consistent with section 614(d)(3)(A)(iii) 
of the Act, requires the IEP Team to 
consider, among other things, the results 
of the initial or most recent evaluation 
of the child, which for a child who is 
deaf, may include an assessment of a 
child’s communication abilities. 
Further, § 300.324(a)(2)(iv), consistent 
with section 614(d)(3)(B)(iv) of the Act, 
requires the IEP Team to consider 
opportunities for direct communications 
with peers and professional personnel 
in the child’s language and 
communication mode, academic level, 
and full range of needs, including 
opportunities for direct instruction in 


the child’s language and communication 
mode. We believe this adequately 


addresses the commenters’ concerns. 


Changes: None. 
Comment: One commenter requested 
that emotional issues be considered an | 


_ additional special factor that can 


impede learning. The commenter stated 
that emotional issues can be addressed 
through individual interventions 
focused on the child’s needs and. 
systemic interventions to pepror the 
overall school climate. 

Discussion: Section 614(d)(3)(B) of the 
Act does not include emotional issues 
as a special factor to be considered by 
the IEP Team. We decline to add it to 
the regulations because there are already 
many opportunities for the IEP Team to 
consider the affect of emotional issues 
on a child’s learning. For example, 

§ 300.324(a)(1), consistent with section 
614(d)(3)(A) of the Act, requires the IEP 
Team to consider the strengths of the 
child; the concerns of the parents for 
enhancing the education of their child; 
the results of the initial evaluation or 
most recent evaluation of the child; and 
the academic, developmental, and 
functional needs of the child, all of 
which could be affected by emotional 
issues and would, therefore, need to be 


-considered by the IEP Team. 


Changes: None. 

Comment: A few commenters 
requested that children with medical 
conditions that are degenerative be 
added to the list of special factors 
considered by the IEP Team. The 
commenters stated that the IEP Team 
should consider the need for children 
with degenerative conditions to 
maintain their present levels of 
functioning by including related 
therapeutic services prior to the loss of 
their abilities, such as occupational and 
physical therapy, and other services to 
address the child’s needs in the areas of 
self-help, mobility, and communication. 

Discussion: Section 614(d)(3)(B) of the 
Act does not include consideration of 
children with degenerative conditions 
as a special factor. We decline to add it 
to the regulations because we believe 
that the regulations already address the 
commenters’ concerns. As with any 
child with a disability, the child’s IEP 
Team, which includes the parent, 
determines the special education and 
related services that are needed in order 
for the child to receive FAPE. For 
children with degenerative diseases, 
this may include related services such 
as physical and occupational therapy (or 
other services to address the child’s 
needs in the areas of self-help, mobility, 
and communication) to help maintain 
the child’s present levels of functioning 
for as long as possible in order for the 
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child to benefit fiom special education. 
In addition, as part of an evaluation or 
reevaluation, § 300.305 requires the IEP 
Team and other qualified professionals, 
as appropriate, to review existing 
evaluation data on the child to 
determine the child’s needs which may 
include evaluations and intormation 
from parents, as well as medical 
professionals who know the child and 
the child’s specific medical condition. 
S. Rpt. No. 108-185, p. 33, and H. 
Rpt. No. 108-77, p. 112, recognized the 
special situations of children with 
medical conditions that are degenerative 
(i.e., diseases that result in negative 
progression and cannot be fully 
corrected or fully stabilized). For 
children with degenerative diseases 


4 


_ who are eligible for services under the 


Act, both reports state that special 
education and related services can be 
provided to help maintain the child’s 
present levels of functioning for as long 
as possible in order for the child.to fully 
benefit from special education services. 
The reports also state, ““The IEP Team 
can include related services designed to 
provide therapeutic services prior to 
loss of original abilities to extend 
current skills and throughout the child’s 
enrollment in school. These services 
may include occupational and physical 
therapy, self-help, mobility, and 
communication, as appropriate.” 

Changes: None. 

Comment: Some commenters stated 
that the IEP Team’s review of the special _ 
factors in § 300.324(a)(2) is duplicative 
and should be eliminated. 

Discussion: The requirements in 
§ 300.324(a)(2) are directly from section 
614(d)(3)(B) of the Act and cannot be 
removed. 

Changes: None. 

Comment: Many commenters 
recommended that the regulations retain 
current § 300.346(b) and require the IEP 


’ Team to consider the special factors in 


§ 300.324(a)(2) when the IEP is reviewed 
and revised. The commenters stated that 
these special factors may affect a child’s 
instructional needs and ability to obtain 
FAPE beyond the period when an IEP is 
initially developed. 

Discussion: The Department agrees 
that the IEP Team should consider the 
special factors in § 300.324(a)(2) when 
an JEP is reviewed and revised. We will, 
therefore, add this requirement to the 
regulations. 

Changes: A new paragraph (b)(2) has 
been added to § 300.324 to require the 
IEP Team to consider the special factors 
in § 300.324(a)(2) when the IEP is 
reviewed and revised. Proposed 
§ 300.324(b)(2) has been redesignated 
accordingly. 


Comment: One commenter requested 
changing § 300.324(a)(2)(v), regarding 
the IEP Team’s consideration of a 
child’s need for assistive technology 
devices and services, to require assistive 
technology devices and services that are 
needed for a child to be included in the 
child’s IEP. 

Discussion: Section 300.320(a)(4) 
requires the IEP to include a statement 
of the special education and related 
services and supplementary aids and 
services to be provided to the child, or 
on behalf of the child. This would 
include any assistive technology devices 
and services determined by the IEP 
Team to be needed by the child in order 
for the child to receive FAPE. Therefore, 
it is unnecessary to repeat this in 
§ 300.324(a)(2)(v). 

Changes: None. 


Agreement (§ 300.324(a)(4)) 


Comment: Many commenters 
expressed concern that permitting 
changes to a child’s IEP without an IEP 
Team meeting will be detrimental to the 
child’s overall education. Several 
commenters requested that 
§ 300.324(a)(4) clarify whether such 
changes to the IEP can only be made 
between the annual IEP Team meetings 
to review the IEP and not in place of an 
annual IEP Team meeting. These 
commenters also requested clarification 
regarding the types of revisions that 
could be made without an IEP Team 
meeting. A few commenters 
recommended limiting the 
circumstances under which an IEP may 
be revised without convening an IEP 
Team meeting. One commenter 
requested that the regulations include’ 
safeguards to ensure that key elements 
of a child’s IEP are not altered without 
a discussion of the changes with the 
parent. 

Discussion: Section 300.324(a)(4), 
consistent with section 614(d)(3)(D) of 
the Act, allows a parent and a public 
agency to agree not to convene an IEP 
Team meeting to make changes to the 
child’s IEP, and instead, to develop a 
written document to amend or modify 
the child’s current IEP. The Act does not 
place any restrictions on the types of 
changes that may be made, so long as 
the parent and the public agency agree. 
Accordingly, we do not believe it would 
be appropriate to include restrictions on 
such changes in the regulations. 

We do not believe that an amendment 
to an IEP can take the place of an annual 
IEP Team meeting. It is unnecessary to 
regulate on this issue because section 
614(d)(4)(A)(i) of the Act clearly 
requires the IEP Team to review the 
child’s IEP annually to determine 
whether the annual goals for the child 


are being achieved. We believe that the 
procedural safeguards in §§ 300.500 
through 520 are sufficient to ensure that - 
a child’s IEP is not changed without 
prior notice by a public agency and an 
opportunity to discuss any changes with 
the — agency. 

Changes: None. 

Comment: Several commenters asked 
whether the agreement to make changes 
to a child’s IEP without an IEP Team 
meeting must be in writing. Many 
commenters recommended requiring 
informed written consent to amend an 
IEP without an IEP Team meetin 

Discussion: Section 614(d)(3)(B) of the 
Act does not require the agreement 
between the parent and the public 
agency to be in writing. In addition, the 
parent is not required to provide 
consent, as defined in § 300.9, to amend 
the IEP without an IEP Team meeting. 
However, it would be prudent for the 
public agency to document the terms of 
the agreement in writing, in the event 
that questions arise at a later time. Of — 
course, changes to the child’s IEP would 
have to be in writing. 

Changes: None. 

Comment: One commenter requested 
that the regulations include safeguards 
to ensure that key elements of a child’s 
prior IEP program are not altered 
without discussion of the change with 
parents, and that parents are provided 
with information that will allow them to 
fully consider the alternatives. 

Discussion: Section 300.324(a)(4), 
consistent with section 614(d)(3)(D) of 
the Act, permits the public agency and 
the parent to agree to amend the child’s 
IEP without an IEP Team meeting. If the 
parent needs further information about 
the proposed change or believes that a 
discussion with the IEP Team is 
necessary before deciding to change the 
IEP, the parent does not have to agree 
to the public agency’s request to amend 
the IEP without an IEP Team meeting. 

Changes: None. 

Comment: A few commenters 
recommended that when an IEP is 
changed without an IEP Team meeting, 
all personnel with responsibility for 
implementing the revised IEP should be 
informed of the changes with respect to 
their particular responsibilities and 
have access to the revised IEP. Some 
commenters recommended that once the 
parent has approved the IEP changes, 
the IEP Team members should be 
notified and trained on the amended IEP 
within one calendar week of the 
changes. 

Discussion: We agree that when the 
parent and the public agency agree to 
change the IEP without an IEP Team 
meeting, it is important that the 
personnel responsible for implementing 
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the revised IEP be notified and informed 
of the changes with respect to their 
particular responsibilities. We will add 
language to address this in 
§ 300.324(a)(4). We do not believe that 
-it is necessary to regulate on the 
timeframe within which a public agency 
must make the IEP accessible to the 
service providers responsible for 
implementing the changes, or otherwise 
notify them of the changes, as this will 
vary depending on the circumstances 
(e.g., whether the changes are minor or 
major changes) and is, therefore, best 
left to State and local public agency 
officials to determine. 
Changes: We have restructured 
§ 300.324(a)(4) and added a new 
paragraph (a)(4)(ii) to require a public 
agency to ensure that the child’s IEP 
Team is informed of changes made to a 
child’s IEP when changes to the IEP are 
made without an IEP Team meeting. 
Comment: One commenter aske 
whether States must allow parents and 
school districts to agree to change the 
IEP without an IEP Team meeting. 
Discussion: The provisions in section 
614(d)(3)(D) of the Act are intended to 
benefit parents by providing the 
flexibility to amend an IEP without 
convening an IEP Team meeting. 
Therefore, a State must allow changes to 
an IEP without an IEP Team meeting 
when a parent and public agency agree 
not to convene an IEP Team meeting, 
and instead develop a written document 
to amend or modify a child’s current 
IEP, consistent with § 300.324(a)(4) and 
- section 614(d)(3)(D) of the Act. 
Changes: None. 


Amendments (§ 300.324(a)(6)) 


Comment: Many commenters 
requested revising § 300.324(a)(6) to 
require public agencies to provide a 
copy of a revised IEP to the parent 
without requiring the parent to request 
the copy when amendments are made to 
the IEP. The commenters stated that this 
safeguard is needed to ensure that 
negotiated amendments are actually 
instituted. Some commenters 
recommended that, at a minimum, the 
parent should be provided with notice 
that they have the right to receive a copy 
of the revised IEP. 

Discussion: The requirement for a 
public agency to provide a parent with 
a revised copy of the IEP upon the 
request of a parent is in section 
614(d)(3)(F) of the Act. There is settle. 
in the Act that would prevent a school 
from providing a copy of a revised IEP 
to a parent whenever amendments are 
made. However, under the Act, the 
school is not required to provide the 
parent a copy of the revised IEP absent 
the parent’s request for a copy. It would 


be inconsistent with the Act to include 
such a requirement in the regulations. 

Changes: None. 

Comment: Some commenters 
recommended that changes to the IEP 
should not take effect until a notice has 
been sent to the parent explaining the 
changes and written consent from the 
parent has been obtained. One 
commenter recommended that the 
regulations require a core group of the 
IEP Team to meet and address any 
changes to the IEP. 

Discussion: To implement the 
commenters’ recommendations would 
be inconsistent with the Act. Section 
614(d)(3)(F) of the Act cross-references 
section 614(d)(3)(D) of the Act, which 
provides that changes to the IEP may be 
made either by the entire IEP Team, 
which includes the parent, at an IEP 
Team meeting, or amended without.an 
IEP Team meeting when the parent and 
public agency agree. The phrase “at an 
IEP Team meeting” following ‘‘by the 
entire IEP Team”’ was inadvertently 
omitted in § 300.324(a)(6). We will, 
therefore, add the phrase to clarify that 
changes to an IEP may be made by the 
entire IEP Team at an IEP Team 
meeting, or amended without an IEP 
Team meeting — the parent and 
public agency a: 

Changes: We ov added the phrase 

“at an IEP Team meeting”’ following “by 
the entire IEP Team.” 


Failure To Meet Transition Objectives 
(§ 300.324(c)) 


Comment: One commenter 
recommended that § 300.324(c) 
emphasize collaboration between public 
agencies providing education and 
transportation in order to resolve 
problems concerning a child’s 
transportation IEP objectives related to 
transition. 

Discussion: Section 300.321(b)(3) 
requires the IEP Team to invite a 
representative of any agency that is 
likely to be responsible for providing or 
paying for transition services, when 
appropriate, and with the consent of the 
parent (or a child who has reached the 
age of majority). In addition, 

§ 300.154(a), consistent with section 
612(a)(12) of the Act, requires each State 
to ensure that an interagency agreement 
or other mechanism for interagency 
coordination is in effect between each 
non-educational public agency and the 
SEA, in order to ensure that services 
needed to ensure FAPE are provided. 
Section 300.154(b) and section 
612(a)(12)(B)(i) of the Act specifically 
refer to interagency agreements or other 
mechanisms for interagency 
coordination with agencies assigned 
responsibility under State policy to 


provide special education or related 
services relating to transition. This 
would include a public agency that is 
responsible for transportation under 
State policy. We believe this is 
sufficient to address the commenter’s 
concern. 

Changes: None. 

Comment: A few commenters 
requested that § 300.324(c)(1) clarify 
that public agencies are under a legal 
obligation to provide services related to 
the transition objectives in a child’s IEP. 

Discussion: It is not necessary to 
include additional language in 
§ 300.324(c)(1). Section 300.101, 
consistent with section 612(a)(1)(A) of 
the Act, requires each SEA to ensure 
that the special education and related 
services that are necessary for the child 
to receive FAPE are provided in 
conformity with the child’s IEP. If an 
agency, other than the public agency, 
fails to provide the transition services 
described in the IEP, the public agency 
must reconvene the IEP Team to 
develop alternative strategies to meet 
the transition objectives for the child set 
out in the child’s IEP, consistent with 
section 614(d)(6) of the Act and 
§ 300.324(c)(1). 

Changes: None. 


Children With Disabilities in Adult 
Prisons (§ 300.324(d)) 


Comment: A few commenters stated 
that guidance is needed regarding what 


_ requirements apply when serving 


incarcerated children with disabilities. 
One commenter recommended requiring 
that children with disabilities 
incarcerated in local jails continue with 
their established school schedules and 
IEP services, which States may provide 
directly or through an LEA. 

Discussion: No change to the 


regulations is needed. Section 


300.324(d)(1), consistent with section 
614(d)(7) of the Act, specifies the 
requirements of the Act that do not 
apply to children with disabilities who 
are convicted as adults under State law 
and incarcerated in adult prisons. If a 
child with a disability is incarcerated, 
but is not convicted as an adult under 
State law and is not incarcerated in an 
adult prison, the requirements of the 
Act apply. Whether the special 
education and related services are 
provided directly by the State or 
through an LEA is a decision that is best 
left to States and LEAs to determine. 

Changes: None. 

Comment: One commenter stated that 
SEAs and LEAs should not be allowed 
to restrict the types of services provided . 
to children with disabilities simply 
because they are incarcerated. 
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Discussion: We disagree with the 
commenter. The Act allows services to 
be restricted for a child with a disability 
who is convicted as an adult under State 
law and incarcerated in an adult prison. 
Section 614(d)(7)(B) of the Act states 
that the IEP Team of a child with a 
disability who is convicted as an adult 
under State law and incarcerated in an 
adult prison may modify the child’s IEP 
or placement if the State has 
demonstrated a bona fide security or 
compelling penological interest that 
cannot otherwise be accommodated. 
Further, the LRE requirements in 
§ 300.114 and the requirements related 
to transition services in § 300.320 do not 
apply. 

Changes: None. 


Private School Placements by Public 
Agencies (§ 300.325) 


Comment: One commenter stated that 
§ 300.325, regarding private school 
placements by public agencies, is not in 
the Act and should be removed. 

Discussion: We disagree with the 
commenter. Section 612(a)(10)(B) of the 
Act provides that children with 
disabilities who are placed in private 
schools and facilities are provided 
special education and related services, 
in accordance with an IEP, and have all 
the rights the children would have if 
served by a public agency. In order to 
comply with this statutory requirement, 
§ 300.325 explains the responsibilities 
of the public agency that places a child 
with a disability in a private school or 
facility with respect to developing, 
reviewing, and revising the child’s IEP. 

Changes: None. 

Comment: A few commenters 
requested clarifying § 300.325(b)(1), 
which allows the private school or 
facility to initiate and conduct IEP Team 
meetings to review and revise the 
child’s IEP at the discretion of the 
public agency. The commenters stated 
that this should be changed to ‘‘only 
with the consent of the public agency.” 

Discussion: We do not believe the 
suggested change is necessary. Section. 
300.325(c) is clear that for publicly- 
placed children with disabilities, even if 
a private school or facility implements 


_achild’s IEP, responsibility for 


compliance with Part B of the Act 
remains with the public agency and the 
SEA. Therefore, it is up to the public 
agency to determine whether the private 
school or facility can initiate and 
conduct an IEP Team meeting to review 
and revise a child’s IEP. 

Changes: None. 


Educational Placements (§ 300.327) 


Comment: A few commenters stated 
that the terms ‘‘educational placement” 


and “placement” are used throughout 
the regulations and recommended that 
only one of the terms be used to avoid 
confusion. A few commenters suggested 
that the term “educational placement” 
be defined to include location, supports, 
and services provided. 

Discussion: The terms ‘“‘educational 
placement” and “‘placement” are used 
throughout the Act, and we have 
followed the language of the Act 
whenever possible. We do not believe it . 
is necessary to define ‘‘educational 
placement.” Section 300.116, consistent 
with section 612(a)(5) of the Act, states 
that the determination of the 
educational placement of a child with a 
disability must be based on a child’s 
IEP. The Department’s longstanding 
position is that placement refers to the 
provision of special education and 
related services rather than a specific 
place, such as a specific classroom or 
specific school. 

Changes: None. 


Alternative Means of Meeting 
Participation (§ 300.328) 


Comment: One commenter requested 
that electronic mail be used as an 


“alternative means of communication for 


administrative matters if the parents and 
the public agency agree. 

Discussion: There is nothing in the 
Act or these regulations that prohibits 
the use of electronic mail to carry out 
administrative matters under section 
615 of the Act, so long as the parent of 
the child with a disability and the 
public agency agree. 

Changes: None. 

Comment: A few commenters 
recommended that the regulations 
clarify that video conferences may be 
used to allow general education teachers 
to participate in IEP Team meetings. 

Discussion: The regulations already 
address the use of video conferences. 
Section 300.328, consistent with section 
614(f) of the Act, allows the use of video 
conferences and other alternative means 
of meeting participation if the parent of 
the child with a disability and the 
public agency agree. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
specify that the cost of using alternative 
means of meeting participation shall be 
borne by the LEA and not the parent. 

Discussion: If a public agency uses an 
alternative means of meeting 
participation that results in additional 
costs, the public agency is responsible 
for paying the additional costs. We do 
not believe it is necessary to include 
this additional language in the 
regulations. Section 300.101, consistent 
with section 612(a)(1)(A) of the Act, 


requires that the public education 
provided to children with disabilities 
must be free and appropriate. The 
benefits of including parents in the IEP 
process by providing alternative means 
by which parents can participate is an 
important part of ensuring that a child 
receives FAPE and far outweighs any 
additional costs for the alternative 
means of participation that a public 
agency may incur. 

Changes: None. 

Comment: A few commenters 
recommended requiring the parent's 
agreement to use alternative means of 
meeting participation to conform to the 
consent requirements in § 300.9. 

Discussion: Section 614(f) of the Act 
allows the parent and a public agency 
to agree to use alternative means of 
meeting participation. Consent, as 
defined in § 300.9 is not required by the 
Act. Therefore, we do not belieVe it 
should be required by regulation. 

Changes: None. 

Comment: One commenter 
recommended that there be additional 
requirements when using alternative 
means of meeting participation. The 
commenter stated that parents should be 
informed of their right to refuse a 
telephone conference and should be 
required to provide consent at least 
seven days prior to the meeting. 
Another commenter recommended 
clarifying that alternative means of 
meeting should only be used when 
necessary. 

Discussion: Section 614(f) of the Act 
allows a parent and a public agency to 
agree to use alternative means of 
meeting participation. The Act does not 
specify any additional requirements or 
restrictions. We view this provision as’ 
providing flexibility for parents and 
public agencies in arranging convenient 
meetings and believe that additional 
requirements would be inconsistent 
with that purpose. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 


‘require LEAs to provide the parent with 


an JEP in a timely manner (within five 
business days) when alternative means 
of meeting participation are used for an 
IEP Team meeting. The commenter 
stated this was necessary so that the 
parent can verify the contents of the IEP. 

Discussion: New 300.322(f) (proposed 
§300.322(e)) requires the public agency 
to give the parent a copy of the child’s 
IEP at no cost to the parent. We believe 
the specific timeframe in which the 
public agency provides a copy of the IEP 
to the parent is best left to the public 
agency to determine. 

Changes: None. 
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Comment: One commenter stated that 
the requirements for alternative means 
of meeting participation in § 300.328. 
should be placed in the regulations 
following § 300.321, because the 
requirements add flexibility to the 
special education process. 

Discussion: The requirements in 
§ 300.328, regarding alternative means 
of meeting participation, apply to IEP 
Team meetings as well as placement 
meetings, and carrying out 
administrative matters under section 
615 of the Act. Therefore, it would not 
be appropriate to move § 300.328 to the 
location in the regulations suggested by 
the commenter. 

Changes: None. 


Subpart E—Procedural Safeguards. 


Due Process Procedures for Parents and 
Children 


Opportunity To Examine Records; 
Parent Participation in Meetings 
(§ 300.501) 


Comment: One commenter 
recommended adding language in 
§ 300.501(a) stating that parents have 
the right to obtain a free copy of all 
education records. 

Discussion: Section 300.501(a), 
consistent with section 615(b)(1) of the 
Act, affords parents an opportunity to 
inspect and review all education records 
with respect to the identification, 
evaluation, and educational placement 
of the child,-and the provision of FAPE 
to the child. Specific procedures for 
access to records are contained in the 
confidentiality provisions in §§ 300.613 
through 300.621. A participating 
agency, consistent with § 300.613(b)(2), 
however, must provide copies of a 
child’s education records to a parent, if 
failure to do so would effectively 
prevent a parent from exercising the 
right to inspect and review the records, 
such as if a parent lives outside of 
commuting distance of the agency. This 
provision is consistent with the access 
rights afforded under FERPA in 34 CFR 
99.10(d)(1). 

We decline to make the change 
requested by the commenter because 
such a change would impose a 
significant new burden on public 
agencies that is not necessary. Public 
agencies, however, are free to provide 
copies whenever requested by the 
parent, if they choose to do so. We have, 
however, made a change to this section 
to correct the cross-references to the 
procedures for inspection and review of 
records. 

Changes: We have corrected the cross- 
references to the procedures for 
inspection and review of records to 
§§ 300.613 through 300.621. 


Comment: One commenter 
recommended adding a provision to 
§ 300.501 that would give parents the 
opportunity to prepare their own reports 
and provide information that would 
become part of the child’s education 
record. 

Discussion: The Act and these 
regulations encourage parental input 
and involvement in all aspects of a 
child’s educational program, and 


provide many opportunities for parents °* 


to provide information that becomes 
part of the child’s education record. For 
example, § 300.304(a)(1), consistent 
with section 614(b)(2)(A) of the Act, 
requires any evaluation to include 
information provided by the parent; 

§ 300.305(a)(2), consistent with section 
614(c)(1)(B) of the Act, requires the 
review of existing data for evaluations 
and reevaluations to include input from 


_ the child’s parents; § 300.306(a)(1), 


consistent with section 614(b)(4) of the 
Act, requires the parent to be part of the 
group that determines whether the child 
is a child with a disability and the 
educational needs of the child; and 
§ 300.321(a)(1), consistent with section 
614(d)(1)(B)(i) of the Act, requires the 
IEP Team that is responsible for 
developing, reviewing and revising the 
child’s IEP to include the parent. In 
addition, § 300.322(a) specifies the steps 
a public agency must take to ensure that 
one or both parents are present at the 
IEP Team meeting and afforded the 
opportunity to participate in the 
meeting. Therefore, we do not believe 
that it is necessary to regulate on this 
issue. However, if a parent provides a 
report for the child’s education record 
and the public agency chooses to 
maintain a copy of the written report, 
that report becomes part of the child’s 
education record and is subject to the 
confidentiality of information 
requirements in §§ 300.610 through 
300.627, and FERPA and its 
implementing regulations in 34 CFR 
part 99. 

Changes: None. 

Comment: Many commenters 
suggested adding language in 
§ 300.501(b)(2) requiring the public 
agency to take whatever action is 
necessary to ensure that parents 
understand the proceedings at any of 
the meetings described in this section. 
The commenters stated that this 
requirement is not unnecessarily 
duplicative and removing it gives the 
impression that interpreters are no 
longer required. Several commenters 
recommended that if school staff 
determines that a parent has difficulty 
understanding the procedural 
safeguards, the public agency must 
explain the parent’s rights at any time 


that a change in services is 
contemplated. 

Discussion: It is not necessary to add 
language to § 300.501(b)(2) to require a 
public agency to take whatever action is 
necessary to ensure that parents 
understand the proceedings at any of 
the meetings described in this section. 
Public agencies are required by other 
Federal statutes to take appropriate 
actions to ensure that. parents who 
themselves have disabilities and limited 
English proficient parents understand 
proceedings at any of the meetings 
described in this section. The other 
Federal statutory provisions that apply 
in this regard are Section 504 of the 
Rehabilitation Act of 1973 and its 
implementing regulations in 34 CFR 
part 104 (prohibiting discrimination on 
the basis of disability by recipients of 
Federal financial assistance), title II of 
the Americans With Disabilities Act and 
its implementing regulations in 28 CFR 
part 35 (prohibiting discrimination on 
the basis of disability by public entities, 
regardless of receipt of Federal funds), 
and title VI of the Civil Rights Act of 
1964 and its implementing regulations 
in 34 CFR part 100 (prohibiting 
discrimination on the basis of race, 
color, or national origin by recipients of © 
Federal financial assistance). : 

As noted in the Analysis of Comments 
and Changes section to subpart D, we 
have retained the requirements in 
current § 300.345(e), which require the 
public agency to take whatever action is 
necessary to ensure that the parent 
understands the proceedings at an IEP 
Team meeting, including arranging for . 
an interpreter for parents with deafness 
or whose native language is other than 
English. This requirement is in new 
§ 300.322(e). We have also included a 
cross reference to new § 300.322(e) in 
§ 300.501(c)(2) to clarify that. 

It is not necessary to include 
regulations to require a public agency to 
explain the procedural safeguards to 
parents any time that a change in 


services is contemplated. Section 


300.503 already requires prior written 
notice to be given to the parents of a 
child with a disability a reasonable time 
before the public agency proposes (or 
refuses) to initiate or change the 
identification, evaluation, or 
educational placement of the child, or 
the provision of FAPE to the child. As 
required in § 300.503(b)(4), the prior 
written notice must include a statement 
that the parents have protections under - 
the procedural safeguards of this part. 
Consistent with §§ 300.503(c) and 
300.504(d), the prior written notice and 
the procedural safeguards notice, 
respectively, must be written in 
language understandable to the general 
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public and provided in the native 
language or other mode of = 
communication of the parent, unless it 
is clearly not feasible to do so. If the 
native language or other mode of 
communication of the parent is not a 
written language, the public agency 
must take steps to ensure that the notice 
is translated orally or by other means to 
the parent in his or her native language 
or other mode of communication and 
that the parent understands the content 
of the notice. 

Changes: None. 

Comment: Several commenters stated 
that § 300.501(b)(3) implies that 
teaching methodologies and lesson 
plans must be included in the IEP, 
which exceeds the requirements of the 
Act. The commenters recommended 
removing “‘if those issues are not 
addressed in the child’s IEP” from 
§ 300.:501(b)(3). 

Discussion: We agree that the phrase 
referred to by the commenters is 
confusing and open to misinterpretation 
and are removing it from 
§ 300.501(b)(3). 

Changes: We have removed the 


phrase “‘if those issues are not addressed. 


in the child’s IEP” from § 300.501(b)(3) 
for clarity. 
Comment: Many commenters 


recommended requiring a public agency ~ 


to make several attempts to involve 
parents in placement decisions and 
requested that § 300.501 be changed to 
require a public agency to maintain: (1) 


Detailed records of telephone calls made 


or attempted and the results of those 
calls; (2) copies of correspondence sent 
to parents and any responses received; 
and (3) detailed records of visits made 
to a parent’s home or place of | 
employment and the results of those 
Visits. 

Discussion: We do not believe the 
additional language requested by the 
commenters is necessary. Section 


300.501(c)(4) requires a public agency to 


maintain a record of its attempts to 
contact parents prior to making a 
placement decision without parent 
participation. We believe this 
requirement is sufficient to ensure that 
a public agency holding a placement 
meeting with neither parent in 
attendance takes the necessary steps to 


- contact parents and maintain 


appropriate documentation of its 
attempts to ensure parent participation. 
As a matter of practice, public agencies 
use a variety of methods to contact 
parents depending on the ways they 


find to be most efficient and effective for 


a particular situation. Public agencies . 


take seriously their obligation to include 


parents in placement decisions and are 
in the best position to determine the 


records they need to'demonstrate that 
they have taken appropriate steps to 
include parents in placement decisions 
before holding a placement meeting 
without a parent in attendance. 

Changes: None. 

Comment: A few commenters 
recommended that placement meetings 


not be held, or decisions made, without 


a representative of the child. The 


commenters recommended appointing a 


surrogate parent when the biological or 
adoptive parent refuses to attend, or is 
unable to participate, in the placement 
meeting. 

Discussion: There is no statutory 


authority to permit the appointment of 
_a surrogate parent when a parent is 


either unable or unwilling to attend a 
meeting in which a decision is made 
relating to a child’s educational 
placement. In section 615(b)(2) of the 
Act, a public agency does not have the 
authority to appoint a surrogate parent 
where a child’s parent is available or 
can be identified and located after 
reasonable efforts, but refuses, or is 


unable, to attend a meeting or otherwise 


represent the child. 
Changes: None. 


Independent Educational Evaluation 
(§ 300.502) 


Comment: One commenter suggested ~ 


adding language to § 300.502 requiring 
evaluators who conduct independent 
educational evaluations (IEEs) to be 
licensed by the State. 

Discussion: We are not changing the 
regulations in the manner requested by 
the commenter because the regulations 


already require that the standards be the 


same for all evaluators, as long as the 
agency’s criteria for evaluators do not 


prohibit a parent from obtaining an IEE. 
An IEE is defined in § 300.502(a)(3)(i) as © 


an evaluation conducted by a qualified 
examiner who is not employed by the 
public agency responsible for the 
education of the child in question. 
Section 300.502(e) provides that in 


order for an IEE to be at public expense, 


the criteria under which the evaluation 


is obtained, including the location of the 


evaluation and the qualifications of the 
examiner, must be the same as the 
criteria that the public agency uses 
when it initiates an evaluation, to the 
extent those criteria are consistent with 
the parent’s right to an IEE. Except for 
these criteria, § 300.502(e)(2) provides 


that a public agency may not impose 


conditions or timelines related to © 
obtaining an IEE at public expense. 
Consistent with applicable agency 


criteria, it would be appropriate for a 
public agency to require an IEE 
examiner to hold, or be eligible to hold, 
a particular license when a public 


agency requires the same licensure for 
personnel who conduct the same types 
of evaluations for the agency. In 
contrast, it would be inconsistent with 
a parent’s right to an IEE for a public 
agency to require all evaluators to be 
licensed, if only individuals employed 
by a public agency may obtain a license. 

Changes: None. 

Comment: One commenter requested 
clarification regarding parental rights to 
an IEE when a public agency is using a 
response to intervention process to 
determine whether a child has SLD. 

Discussion: If a parent disagrees with 
the results of a completed evaluation 
that includes a review of the results of 
a Child’s response to intervention 


_ process, the parent has a right to an IEE 


at public expense, subject to the 
conditions in § 300.502(b)(2) through 
(b)(4). The parent, however, would not 
have the right to obtain an IEE at public 
expense before the public agency 
completes its evaluation simply because 
the parent disagrees with the public 
agency’s decision to use data from a 
child’s response to intervention as part 
of its evaluation to determine if the 
child is a child with a disability and the 
educational needs of the child. 

Changes: None. 

Comment: One commenter requested 
clarification regarding a public agency’s 
right to limit the amount it pays for an 
IEE and asked whether a public agency 
can place limits on the frequency of an 
IEE (e.g., a single IEE in an evaluation 
cycle or in a child’s school career). 

Discussion: It is the Department’s 
longstanding position that public 
agencies should not be required to bear 
the cost of unreasonably expensive IEEs. 
This position is reflected in the 
regulatory provisions. Section 
300.502(a)(2) provides that if a parent 
requests an IEE at public expense, the 
public agency must provide the parent 
with information about where an IEE 
may be obtained and the agency criteria 
applicable for IEEs. In order for an 
evaluation to be at public expense, 

§ 300.502(e)(1) requires that the criteria 
under which an IEE is obtained, 
including the location of the IEE and the 
qualifications of the examiner, be the . 
same as the criteria that the public 
agency uses when it initiates an 
evaluation, to the extent that those 
criteria are consistent with a parent’s 
right to an IEE. In addition, 

§ 300.502(e)(2) states that, except for the 
criteria described above, a public agency 
may not impose conditions or timelines 
related to obtaining an IEE at public 
expense. 

Although it is appropriate for a public 
agency to establish reasonable cost 
containment criteria applicable to 


ad 
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personnel used by the agency, as well as 
to personnel used by parents, a public 
agency would need to provide a parent 
the opportunity to demonstrate that 

- unique circumstances justify selection 
of an evaluator whose fees fall outside 
the agency’s cost containment criteria. 
Section 300.502(b)(2) provides that if 
the parent requests an IEE at public 
expense, the public agency either must 
ensure that the IEE is provided at public 
expense or file a due process complaint 
notice to request a hearing to 
demonstrate that the agency’s 
evaluation is appropriate. 

We do not, however, believe that the 
parent should be limited to one IEE at 
public expense in a child’s school 
career. In the school career of a child, 
there could be more than one point 
when there is a legitimate disagreement 
between a parent and the public agency 
over evaluations of the child. 
Nevertheless, we do believe that it is 
important to clarify that a parent is not 
entitled to more than one IEE at public 
expense when the parent disagrees with 
a specific evaluation or reevaluation 
conducted or obtained by the public 
agency. Therefore, we are adding a new 
paragraph (b)(5) in § 300.502 to clarify 
that a parent is entitled to only one IEE 
each time the public agency conducts an 
evaluation with which the parent 
disagrees. This regulatory provision is 
consistent with a parent’s statutory right 
to an IEE at public expense, while 
recognizing that public agencies should 
not be required to bear the cost of more 
than one IEE when a parent disagrees 
with an evaluation conducted or 
obtained by the public agency. 

Changes: We have added a new 
paragraph (b)(5) in § 300.502 to clarify 
that a parent is entitled to only one IEE 
at public expense each time the public 
agency conducts an evaluation with 
which the parent disagrees. 

Comment: Some commenters 
suggested adding language allowing an 
evaluator conducting an IEE the 
opportunity to review existing data, 
receive input from the child’s parents, 
determine what additional data are 
needed to determine the scope of the 
evaluation, and select the instruments 
appropriate to evaluate the child. The 
commenters also stated that the public 
agency should not restrict the scope of 
the evaluation. 

Discussion: We do not believe it is 
necessary to add language to the 
regulations regarding the review of 
existing data, input from the child’s 
parents, the scope of the evaluation, or 
the instruments used to evaluate the 
child, because an IEE must meet the 
agency criteria that the public agency 


uses when it initiates an evaluation, 
consistent with § 300.502(e). 

Section 300.305(a) provides that, as 
part of an initial evaluation (if 
appropriate) and as part of any 
reevaluation under this part, the IEP 


Team and other qualified professionals, _ 


as appropriate, must review existing 
evaluation data on the child, including 
input from the child’s parents. Since the 
review of existing evaluation data and 
input from the child’s parents are part 
of the public agency’s evaluation, they _ 
would also be appropriate elements in 
an IEE. 

Similarly, § 300.304(b)(1) provides 
that an evaluation conducted by a 
public agency must use a variety of 
assessment tools and strategies to gather 
relevant functional, developmental, and 
academic information about the child, 
including information provided by the 
parent, that may assist in determining 
whether the child is a child with a 
disability under § 300.8, and the content 
of the child’s IEP, including information 
related to enabling the child to be 
involved in and progress in the general 
education curriculum (or for a preschool 
child to participate in appropriate 
activities). These requirements also 
apply to an IEE conducted by an 
independent evaluator, since these 
requirements will be a part of the 
agency’s criteria. 

Generally, the purpose of an 
evaluation under the Act is to determine 
whether the child is a child with a 
disability, and in the case of a 
reevaluation, whether the child 
continues to have a disability, and the 
educational needs of the child. It would 
be inconsistent with the Act for a public 
agency to limit the scope of an IEE in 
a way that would prevent an 
independent evaluator from fulfilling 
these purposes. 

Changes: None. 

Comment: Some commenters 
recommended adding language to the 
regulations requiring a parent to provide 
consent for release of education records 
when a hearing officer orders an LEA to 
provide an IEE at public expense. 

Discussion: Consistent with 
§ 300.622(b), parental consent is not 
required for a public agency to release 
education records to a hearing officer 
because a hearing officer is an official of 
a participating agency, as defined in 
§ 300.611(c). However, when a hearing 
officer orders an IEE, parental consent 
would be required under § 300.622(a) 
for a public agency to release education 
records to the independent evaluator 
who will conduct the IEE, since in these 
situations, the independent evaluator is 
not an official of a participating agency. 
If a parent refuses to consent to the 


release of education records to an 
independent evaluator, a hearing officer 
could decide to dismiss the complaint. 
Therefore, we are not changing the 
regulations in the manner suggested by 
the commenter. 

Changes: None. 

Comment: A few commenters 
requested clarification regarding what 
an LEA must do to satisfy the 
requirement in § 300.502(c)(1) that a 


‘public agency consider the results of an 


evaluation obtained by a parent at 
private expense. The commenters stated 
that public agencies often ignore the 
results of an IEE and recommended 
requiring public agencies to explain 
why an IEE was rejected. 

Discussion: Section 300.502(c)(1) 
imposes an affirmative obligation on a 
public agency to consider the results of 
a parent-initiated evaluation at private 
expense in any decision regarding the 
provision of FAPE to the child, if that 
evaluation meets agency criteria. The 
requirement, however, does not mean 
that the public agency is compelled to 
consider the parent-initiated evaluation 
at private expense in its decision 
regarding the provision of FAPE, if it 
does not meet agency criteria. If the 
agency believes that the parent-initiated 
evaluation does not meet agency 


"> criteria, it would be appropriate for the 


agency to explain to the parent why it 


- believes that the parent-initiated 


evaluation does not meet agency 
criteria. 

Changes: None. 

Comment: Several commenters. 
indicated that permitting any party to 
use the results from a privately-funded 
IEE as evidence at a due process hearing 
may discourage parents from initiating 
and paying for evaluations of their’ 
child. 

Discussion: If a parent obtains an 
evaluation at private expense, there is 
nothing in the Act or these regulations 
that requires a parent to share that 
evaluation with the public agency. A 
privately-funded evaluation that is not 
shared with a public agency would not 
be considered an IEE under this 
regulation. If, however, the parent 
chooses to share the evaluation with the 
public agency, that evaluation may be 
presented by any party as evidence in a 
due process hearing, in accordance with 
§ 300.502(c)(2). Similarly, if a public 
agency reimburses a parent for an IEE, 
and the parent disagrees with the results 
of the IEE, there is nothing in the Act 
or these regulations that would prevent 
a public agency from introducing that 
evaluation in a due process hearing over 
the parent’s objection. We disagree with 
the commenters to the extent that they 
believe that parents should have an 
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expectation of privacy regarding an 
evaluation that is publicly-funded or for 
which they seek public funding. We 
believe it is necessary to change 


- §300.502(c)(2) to ensure that public 


agencies have the opportunity to 
introduce the results of publicly-funded 
IEEs at due process hearings. 

Changes: We have added language in 
§ 300.502(c)-to permit any party to 
present the results of a publicly-funded 
IEE. We have also clarified that ifa 
parent shares a privately-funded IEE 
with the public agency, the privately- 
funded IEE may be used as evidence in 
a due process hearing. 

Comment: One commenter 
recommended that the regulations 
prohibit the testimony of experts who 
did not evaluate the child before the due 
process hearing, unless the other party 
has an equal opportunity to evaluate the 
child at public expense, both parties 
consent to such testimony, or the 
hearing officer or judge orders the 
evaluation. 

Discussion: It would be inappropriate 
to regulate in the manner recommended 
by the commenter. Such determinations 
are made on a case-by-case basis in light 
of the specific facts of each case at fhe 
discretion of the hearing officer. We 
believe that the hearing officer, as the 
designated trier of fact under the Act, is 
in the best position to determine 
whether expert testimony should be 
admitted and what weight, if any, 
should be accorded that expert 
testimony. We would expect that these 
decisions will be governed by 
commonly applied State evidentiary 
standards, such as whether the 
testimony is relevant, reliable, and 
based on sufficient facts and data. 

Changes: None. 


Prior Notice by the Public Agency; 
Content of Notice (§ 300.503) 


Comment: One commenter stated that 
the prior written notice be given to 
parents as soon as possible, but no later 
than 15 days before the public agency 
proposes to initiate or refuse a change. 
Another commenter recommended 
requiring IEP Teams to carefully 
consider all the data and options before 
making a decision to change a child’s 
placement or refuse the parent’s request 
for services. 

Discussion: Section 300.503(a) 
incorporates section 615(b)(3) of the Act 
and requires a public agency to provide 
parents with written notice that meets 
the requirements in § 300.503(b) a 
reasonable time before the public 
agency proposes or refuses to initiate or 
change the identification, evaluation, or 
educational placement of the child, or 
the provision of FAPE to the child. We 


do not believe that it-is necessary to 
substitute a specific timeline to clarify 
what is meant by the requirement that . 
the notice be provided within a 
reasonable period of time, because we 
are not aware of significant problems in 
the timing of prior written notices. In 
addition, prior written notice is 
provided in a wide variety of 
circumstances for which any one 
timeline would be too rigid and, in 
many cases, might prove unworkable. 

We do not believe that it is necessary 
to add a requirement that IEP Teams 
carefully consider all the data and 
options before making a decision to 
change a child’s placement or refuse the 
parent’s request for services. Section 
300.306(c) already requires the group of 
professionals and the parent of the child 
to carefully consider information from a 
variety of sources before determining a 
child’s eligibility and placement. 
Furthermore, the requirements for 
developing, reviewing, and revising a 
child’s IEP in § 300.324, ensure that IEP 
Teams carefully consider all available 
information in developing an IEP, 
including information from the child’s 
parents. 

Changes: None. 

Comment: One commenter suggested 
permitting the prior written notice to be 
the IEP itself, rather than requiring a 
separate document. 

Discussion: There is nothing in the 
Act or these regulations that would 
prohibit a public agency from using the 
IEP as part of the prior written notice so 
long as the document(s) the parent 
receives meet all the requirements in 
§ 300.503. 

Changes: None. 

Comment: One commenter asked how 
a parent would know that the public 
agency is refusing to initiate or change 
the identification, evaluation, or 
placement of a child without an IEP 
Team meeting. Another commenter 
stated that prior written notice should 
be provided in advance of an IEP Team 
meeting, not at the IEP Team meeting, 
so that parents could prepare forthe _ 
meeting. The commenter suggested 
adding language to the regulations 
requiring that the notice be given a 
reasonable time before an IEP Team 
meeting. 

Discussion: The commenter confuses 
the Act’s prior written notice 
requirements with the requirements 
governing IEP Team meetings. Section 
300.503(a), consistent with section 
615(b)(3) of the Act, requires prior 
written notice whenever a public agency 
proposes to initiate or change (or refuses 
to initiate or change) the identification, 
evaluation, or educational placement of 
a child, or the provision of FAPE to a 


child. A public agency meets the 
requirements in § 300.503 so long as the 
prior written notice is provided a 
reasonable time before the public 
agency implements the proposal (or 
refusal) described in the notice. A 
public agency is not required to convene 
an IEP Team meeting before it proposes 
a change in the identification, 
evaluation, or educational placement of 
the child, or the provision of FAPE to 
the child. The proposal, however, 
triggers the obligation to convene an IEP 
Team meeting. Providing prior written 
notice in advance of meetings could 
suggest, in some circumstances, that the 
public agency’s proposal was 
improperly arrived at before the meeting 
and without parent input. Therefore, we 
are not changing § 300.503 to require the 
prior written notice to be provided prior 
to an IEP Team meeting. 

Changes: None. 

Comment: A few commenters 
recommended retaining current 
§ 300.503(a)(2), which provides that if 
the prior written notice relates to an 
action that also requires parental 
consent, the agency may give notice at 
the same time it requests parental 
consent. : 

Discussion: It is not necessary to 
explain in the regulations that prior 
written notice can be provided at the 
same time as parental consent is 
requested, because parental consent 
cannot be obtained without the requisite 
prior written notice. The removal of this 
regulatory provision, however, is not 
intended to prohibit a public agency 
from giving prior written notice at the 
same time that parental consent is 
sought, should the agency choose to do 
so. 
Changes: None. 

Comment: One commenter asked that 
the public agency be required to provide 
a description of all the proposals made 
by anyone on the IEP Team and the 
reasons why one proposal was chosen 
over another. 

Discussion: Section 300.503(b)(1) and 
(b)(2) require the prior written notice to 
include a description of the action 
proposed or refused by the agency and 
an explanation of why the agency 
proposes or refuses to take the action. 
We do not believe that the change 
suggested by the commenter is needed 
because § 300.503(b)(6) and (b)(7) 
already require that the prior written 
notice include a description of the other 
options that the IEP Team considered, 
the reasons why those options were 
rejected, and a description of other 
factors that are relevant to the agency’s 
proposal or refusal. 

Changes: None. 
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Comment: One commenter suggested 
requiring the SEA to provide a list of 
resources for parents to obtain 
assistance in understanding the 
requirements of the Act, including 
providing easy access to the information 
on the State’s Web site. 

Discussion: Section 300.503(b)(5), 
consistent with section 615(c)(1)(D) of 
the Act, already requires the prior 
written notice to include sources for 
parents to contact to obtain assistance in 
understanding the provisions of this 
part. The Department believes that 
parents should have easy access to ~ 
information regarding resources to 
understand the provisions of the Act. 
For many parents, this may include 
accessing such information on the 
State’s Web site. Each State is in the best 
position to determine whether including 
this information on its Web site would 
be helpful for parents. Therefore, we 
decline to add this requirement the” 
regulations. 

Changes: None. 

Comment: One commenter 
recommended removing § 300.503(c)(2), 
regarding the public agency’s 
responsibilities when the parent’s native 
language or other mode of 
communication is not a written 
language. The commenter 
recommended, instead, requiring a 
public agency to use procedures that 
involve little or no cost. One commenter 
stated that § 300.503(c)(2) should be 
removed because all but paragraph 
(c)(2)(ii), regarding ensuring that the 
parent understands the content of the 
prior written notice, exceed statutory 
requirements. 

Discussion: For parents whose mode 
of communication is not a written 
language, § 300.503(c)(2) requires the 
public agency to ensure that the notice 
is translated orally or by other means to 
the parent and that the parent 
understands the content of the notice. 
We decline to remove § 300.503(c) 
because we believe that these rights, as 
well as the other rights enumerated in 
§ 300.503(c), are essential to ensure that 
public agencies provide all parents the 
requisite prior written notice in a 
meaningful and understandable manner. 

Changes: None. 


Procedural Safeguards Notice 
(§ 300.504) 


Comment: Many comments were 
received regarding when the procedural 
safeguards notice must be provided to 
parents. One commenter stated that 
these requirements add paperwork and 
procedural burdens. Several ; 
commenters expressed concern that 
parents will have knowledge of their 
procedural safeguards only when they 


meetin: 


“file a State complaint or request a due 


process hearing. Some commenters 
recommended deleting the requirement 
in § 300.504(a)(2) for the public agency 
to give parents the procedural 
safeguards notice upon receipt of the 
first State complaint or due process 
hearing in the school year. Other 
commenters suggested amending 


§ 300.504(a)(2) to require that the 


procedural safeguards notice be 
provided to parents upon receipt of the 
first due process complaint in that 
school year. Some commenters asked 
whether parents would receive a copy of 
the procedural safeguards notice only 
upon the first filing of a State complaint 
or a due process complaint, but not — 
twice, if a parent submits a complaint 
and also a request for a due process 
hearing in the same school year. 

One commenter was concerned that 
the parents of a child with a disability 
who transfers into a new school will not 
be notified of their procedural rights in 
a timely manner. 

Discussion: Section 300.504(a) reflects 
the new statutory language in séction 
615(d)(1) of the Act, regarding the 
timing of the procedural safeguards 
notice. Section 300.504(a)(1) and (4), 
consistent with section 615(d)(1)(A) of 
the Act, states that a copy of the 
procedural safeguards must be given to 
parents one time a year, except that a 
copy must also be given to parents upon 
initial referral or parent request for 
evaluation; upon receipt of the first 
State complaint and due process 
complaint in that school year; and upon 
request by a parent. There is no longer 
a requirement that the procedural 
safeguards notice be given to parents 
upon notification of each IEP Team 
, as in current § 300.504(a). 

We disagree that § 300.504(a)(2) 
should be removed. The Department 
intends for parents to receive a copy of 
the procedural safeguards notice upon 
receipt of the first State complaint under 
§§ 300.151 through 300.153 and upon 
receipt of the first due process 
complaint under § 300.507 in a school | 
year because we believe that parents 
particularly need a clear understanding 
of their rights when they embark on 
these processes and might not have 


‘available copies of the procedural 


safeguards notice provided earlier in the 
year, or the notice they previously 
received may be outdated. We are 
changing § 300.504(a)(2) to make this 
clear. We also are changing § 300.504(a) 
to specify that the statutory phrase ‘‘one. 
time a year”’ refers to ‘‘one time a school 
ear.” 

Regarding the concern that a parent 
whose child transfers to a new school 
district might not receive appropriate 


notice of the Act’s procedural . 


safeguards, we do not believe that 
additional clarification is necessary. We 
believe that these regulatory provisions 
are sufficient to ensure that the parent 
of a child who changes school districts 
receives the requisite notice in a timely 
manner. When the child with a 
disability transfers to a new school 
district, that school district would have 
an obligation to ensure that the child’s 
parents are provided notice at least once 
in that school year and at the other 
times specified in § 300.504(a). 

We believe that the requirements in 
§ 300'504(a) are necessary to ensure that 
parents have information about the due 
process procedures when they are most 
likely to need them and do not view 
these requirements as unduly 
burdensome. 

Changes: Section 300.504(a)(2) has 
been changed to require public agencies 
to provide parents with a copy of the 
procedural safeguards notice upon 
receipt of the first State complaint under 
§§ 300.151 through 300.153 in a school 
year and upon receipt of the first due 
process complaint under § 300.507 in a 
school year. We have also changed 
paragraph (a) in § 300.504 to clarify that 
the statutory phrase ‘‘one time a year”’ 
refers to a ‘‘school”’ year. 

Comment: Several commenters 
recommended that the procedural 
safeguards notice be given to parents 
when a decision has been made to take 
disciplinary action. Another commenter 
recommended that the procedural 
safeguards notice be given at the time a 
manifestation determination is 
reviewed. 

- Discussion: Section 615(k)(1)(H) of the 
Act requires public agencies to provide 
parents with a copy of the procedural 
safeguards notice not later than the date 
on which the decision to take 
disciplinary action is made. Therefore, 
we are adding this requirement in 
§ 300.504(a). We will not add a 
requirement for public agencies to 
provide parents with a copy of the 
procedural safeguards notice following 
the manifestation determination 
conducted under § 300.530(e), because 


' it would be unnecessarily duplicative to 


require a procedural safeguards notice 
to be provided both prior to and after a 
decision to take disciplinary action has 
been made. 

Changes: A new paragraph (3) has 
been added in § 300.504(a) to require 
the procedural safeguards notice to be 
provided to parents in accordance with 
the discipline procedures in. 


§300.530(h). The subsequent paragraph 


has been renumbered, consistent with 
this change. 
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Comment: Some commenters 
requested that public agencies inform 
parents when the procedural safeguards 
notice has been revised, so that parents 
can request the updated version. 

Discussion: Section 300.504(c), 
consistent with section 615(d) ofthe - 
Act, lists the required contents of the 
procedural safeguards notice. If these 
requirements change because of changes 
made to the Act, public agencies would 
be required to change their procedural 
safeguards notice accordingly. Such 
changes, along with any additional 
changes to a State’s rules, would be 
subject to the public participation 
requirements in § 300.165 and section 


612(a)(19) of the Act. 


Changes: None. 

Comment: One commenter 
recommended requiring that the 
procedural safeguards notice include a 
parent’s right to request the credentials 
of any teacher who supports the child 
in the educational environment, as well 
as documentation regarding the type of 
supervision provided for any teacher 
who is supervised by a highly qualified 
teacher. 

Discussion: The content of the 
procedural safeguards notice is based on 
the items listed in section 615(d)(2) of 
the Act, which do not include providing 
information about teachers’ credentials 
and personnel qualifications in a 
procedural safeguards notice, as 
requested by the commenter. Nor is 
there any requirement elsewhere in the 
Act for public agencies to provide - 
information about teachers’ credentials 
and personnel qualifications. 

Section 1111(h)(6) of the ESEA, 
however, requires LEAs to inform 
parents about the quality of a school’s 
teachers in title I schools. Under the 
ESEA, an LEA that accepts title I, part 
A funding must notify parents of _ 
students in title I schools that they can * 
request information regarding their | 
child’s teacher, including, at a 
minimum: (1) whether the teacher has 
met State requirements for licensure and 
certification for the grade level(s) and 
subject-matter(s) in which the teacher 
provides instruction; (2) whether the 
teacher is teaching under emergency or 
other provisional status through which 
State qualification or licensing criteria 
has been waived; (3) the college major 
and any other graduate certifications or 
degrees held by the teacher, and the 
field of discipline of the certifications or 
degrees; and (4) whether the child is 
provided services by paraprofessionals, 
and if so, their qualifications. In 
addition, each title I school must 
provide each parent timely notice that 
the parent’s child has been assigned, or 
has been taught for four or more 


consecutive weeks, by a teacher who is | 


not highly qualified. These 
requirements also apply to special 
education teachers who teach core 
academic subjects in title I schools. 

Changes: None. 

Comment: Numerous commenters 
expressed concern with allowing LEAs 
to post the procedural safeguards notice 
on the school’s Web site. Several 
commenters asked whether directing a 
parent to the Web site constitutes 
distribution of the notice under the Act. 
One commenter suggested adding 
specific language to the regulations 
stating that posting the notice on the 
school Web site does not replace other 
Part B requirements regarding 
distribution of the notice. 

Discussion: Section 300.504(b), 
incorporates section 615(d)(1)(B) of the 
Act, and permits, but does not require, 
a public agency to post a current copy 
of the procedural safeguards notice on 
its Web site, if one exists. The public 
agency would not meet its obligation in 
§ 300.504(a) by simply directing a 
parent to the Web site. Rather, a public 
agency must still offer parents a printed 
copy of the procedural safeguards 
notice. If, however, a parent declines the 
offered printed copy of the notice and 
indicates a clear preference to obtain the 
notice electronically on their own from 
the agency’s Web site, it would be 
reasonable for the public agency to 
document that it offered a printed copy 
of the notice that the parent declined. 
Posting the procedural safeguards notice 
on a public agency’s Web site is clearly 
optional and for the convenience of the 


. public and does not replace the 


distribution requirements in the Act. We 
do not believe it is necessary to add a 
regulation to clarify this. 

Changes: None. 

Comment: None. 

Discussion: As noted in the Analysis 
of Comments and Changes section for 
subpart B, § 300.152(c)(1) has been 
amended to require that States set aside 
any part of a State complaint filed under 
§§ 300.151 through 300.153 that is being 
addressed in a due process hearing until 
the conclusion of the hearing, and ; 
resolve any issue that is not a part of the 
due process hearing decision within the 
60-day timeline for State complaints 
(unless the timeline is extended, 
consistent with § 300.152(b)). This 
change was made to address those 
limited occasions when a parent files 
both a State complaint and a due 
process hearing on the same or similar 
issues. While the Department does not 
encourage the dual filing of complaints, 
we are aware that this occasionally 
occurs and it is important for the 
regulations to be clear as to how such 


situations should be handled. In light of 
this change, we are amending the 
requirement in § 300.504(c)(5), 
regarding the contents of the procedural 
safeguards notice, to inform parents of 
the opportunity to present and resolve 
complaints through the due process 
complaint and the State complaint 
procedures. 

Changes: We have removed the ‘“‘or”’ 
in § 300.504(c)(5) and replaced it with 
“and” to require that the procedural 
safeguards notice include a full 
explanation of the opportunity to 
present and resolve complaints through 
the due process complaint and the State 
complaint procedures. 

Comment: None. 
Discussion: We are aware of the fact 
that over the years there has been much 
confusion about exactly what must be ~ 

included in the procedural safeguards 
notice. To help clear up this confusion, 
the Department is publishing a model 
procedural safeguards notice on its Web 
site today in accordance with section 
617(e) of the Act. In addition to making 
this model procedural safeguards notice 
available on the Department’s Web site, 
we also are amending the cross- 
references in § 300.504(c) to identify the 
specific regulatory provisions that 
include procedural safeguards for which 
an explanation must be provided in the 
procedural safeguards notice. 

Changes: We have revised the cross- 
references to specific regulatory sections 
in the introductory paragraph of 
§ 300.504(c), consistent with the content 
listed in § 300.504(c)(1) through (13). 

Comment: A few commenters asked 


_ that the regulations require a State to 


develop its procedural safeguards notice 
with the State’s PTIs and CPRCs to 
ensure that it is appropriate for parents. 
One commenter recommended 
including contact information for PTIs 
and CPRCs in the notice. 

Discussion: Section 300.165 and 
section 612(a)(19) of the Act require 
each State to ensure that there are 
public hearings, adequate notice of the 
hearings, and an opportunity for 
comment available to the general public, 
including individuals with disabilities 
and parents of children with 
disabilities, prior to adopting any 
policies and procedures to comply with 
Part B of the Act. There is nothing in the 
Act or these regulations that would 
prevent a public agency from consulting 
representatives of PTIs, CPRCs, or other 
advocacy organizations for assistance in 
developing the procedural safeguards 
notice so that it is appropriate for 
parents and the general public. 

It would be unnecessarily prescriptive 
to require States to consult with 
representatives from particular 
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organizations in developing their 
procedural safeguards notice or to 
require that a State’s procedural 
safeguards notice include contact 
information for particular organizations. 
We believe that such decisions are best 
left to States. 
Changes: None. 
Comment: Several commenters 
suggested requiring the procedural 
safeguards notice to explain how a 
resolution meeting works and the 
responsibilities of parents who 
participate in a resolution meeting. 
Some commenters recommended 
requiring public agencies to inform 
parents in writing about the differences 
between mediation and resolution 
meetings including the differences in 
confidentiality rules; whether attorneys’ 
fees may be reimbursed; the effect of 
resolution and mediation sessions on 
due process hearing timelines; and the 
requirements governing the execution of 
resolution and mediation agreements. 
Discussion: Section 300.504(c)(6), 
consistent with section 615(d)(2)(E)(iii) 
of the Act, requires the procedural 
safeguards notice to include a full 
explanation regarding the availability of 
mediation to resolve complaints. In 
addition, § 300.504(c)(5) requires the 
procedural safeguards notice to provide 
a full explanation of the opportunity for 
parents to present and resolve 
complaints through the due process 
complaint and State complaint 
procedures, including the time period in 
which to file a complaint, the 
opportunity for the agency to resolve the 
complaint, and the differences between 
the due process complaint and the State 
complaint procedures, including the 
jurisdiction of each procedure, what 
_ issues may be raised, filing and _ 
decisional timelines, and relevant 
procedures. Because resolution 
meetings are part of the due process 

* procedures, consistent with § 300.510 
and section 615(f)(1)(B) of the Act, the 
explanation of due process procedures 
would necessarily include information 
about how the resolution meeting works 
and the responsibilities of the parties in 
the resolution meeting. 

We do not believe it is necessary to 
require the procedural safeguards notice 
to explain the differences between 
mediation and resolution meetings 
because the differences will be apparent 
from the clear explanations of the 
respective procedures that are already 
required in the notice. However, there is 
nothing in the Act or these regulations 
that would prohibit a State from 
describing the differences between 
mediation and resolution meetings in its 
procedural safeguards notice, if it chose 
to do so. 


Changes: None. 


Comment: Several commenters 
requested clarification regarding the 
differences between the State complaint 
and due process complaint procedures 
that are required to be included in the 
procedural safeguards notice. Some 
commenters requested clarification 
regarding the meaning of the phrases 
“jurisdiction of each procedure” and 
‘“‘what issues may be raised” in State 
complaints versus due process 
complaints. 


Discussion: It is important for public 
agencies to include an explanation of 
the State complaint procedures in 
§§ 300.151 through 300.153 and the due 
process complaint procedures in 
§ 300.507 in the procedural safeguards 
notice to assist parents in understanding 
the differences between these 
procedures. The reference to 
“jurisdictional issues” addresses the 
scope of the State complaint and due 
process complaint procedures. An ~ 
organization or individual may file a 
State complaint under §§ 300.151 
through 300.153 alleging that a public 
agency has violated a requirement of the 
Act for a violation that occurred not 
more than one year prior to the date on 
which the complaint is received, unless 
one of the exceptions in § 300.153(c) is 
applicable. The Department’s 
longstanding position is that a State 
must resolve any complaint, and may 


- not remove from the jurisdiction of its 


State complaint procedures complaints 
regarding the identification, evaluation, 
or educational placement of the child, 
or the provision of FAPE to the child 
simply because those issues also could 
be the subject of a due process 
complaint. We view the State complaint 
procedures as a very important tool in 

a State’s exercise of its general 
supervision responsibilities, consistent 
with sections 612(a)(11) and 616(a) of 
the Act, to monitor LEA implementation 
of the requirements in Part B of the Act. 
These responsibilities extend to both 
systemic and child-specific issues. 


A parent or a public agency may file 
a due process complaint under 
§ 300.507 on any matter relating to the 
identification, evaluation, or 
educational placement of the child, or 
the provision of FAPE to such child for 
an alleged violation that occurred not 
more than two years (or, within the 
timeframe established by the State) 
before the date the parent or public 
agency knew or should have known 
about the alleged action that forms the 
basis of the complaint. 


Changes: None. 


Electronic Mail (§ 300.505) © 


_ Comment: One commenter requested 
that the regulations clarify that a parent 
who elects to receive notices by 
electronic mail must do so in writing. 
Discussion: Section 300.505, which 
incorporates-section 615(n) of the Act, 
permits public agencies to make the 
electronic mail option available for 
notices required in section 615 of the 
Act, including the prior written notice, 


_ procedural safeguards notice, and due 


process complaint notice. It would be an 
unnecessary paperwork burden to 
require a parent who elects to receive 
notices by electronic mail to do so in 
writing, particularly when there are 
other methods available to document » 
such a request, for example, by the LEA 
making a notation of the parent’s verbal 
request. We believe public agencies 
should have the flexibility to determine 
whether and how to document that a 
parent elects to receive these notices by 
electronic mail. 

Changes: None. 


Mediation (§ 300.506) 


Comment: Several commenters stated 
that the S. Rpt. No. 108-185 expressed 
Congressional intent for a hearing 
officer to have the same plenary power 
over a due process hearing as a Federal 
or State judge. The commenters, 
therefore, recommended permitting a 
hearing officer to require mediation. 

Discussion: Section 300.506(a) 
incorporates section 615(e)(1) of the Act 
and requires public agencies to establish 
and implement procedures to allow 
parties to resolve disputes involving any 
matter under Part B of the Act, 
including matters arising prior to the 


- filing of a due process complaint, to 


resolve disputes through a mediation 
process. Section 615(e)(2)(A)(i) of the 


Act requires the public agency to 


ensure, among other things, that the 
mediation process is voluntary on the 
part of the parties. In light of these 


explicit statutory requirements, we do 


not believe that a hearing officer can 
order that the parties to a due process 
complaint engage in mediation. 

Changes: None. 

Comment: One commenter suggested 
that the regulations include language to 
ensure that the mediation process is not 
used to deny or delay a parent’s right to 
have a State complaint investigated. 

Discussion: We do not believe that 
additional language is necessary to 
address the commenter’s concern. 
Section 300.506(a) requires each public 
agency to ensure that procedures are 
established and implemented to allow 
parties to resolve disputes involving any 
matter under Part B of the Act, 
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including matters arising prior to the 
filing of a due process complaint, to 
resolve disputes through mediation. We 
believe that parties could use mediation 
prior to, or after, filing a State 
complaint. 

Section 300.506(b)(1)(ii), consistent 
with section 615(e)(2)(A)(ii) of the Act, 
is clear that mediation cannot be used 
to deny or delay a parent’s right to a 
hearing on the parent’s due process 
complaint, or to deny other rights 
afforded under Part B of the Act. “Other 
rights under Part B of the Act” include 
a parent’s right to file a State complaint 
and to have that complaint resolved 


~- within applicable timelines. If the 


parties involved voluntarily wish to 
engage in mediation once the complaint 
is filed, and the mediation is not 
successful in resolving the dispute, the 
entity responsible for resolving the 
complaint at the State level must ensure 
that the complaint is resolved within 
the applicable timelines in § 300.152. 
Mediation is not an exceptional 
circumstance that would justify . 
extension of the 60-day timeline for 
issuing the final decision in a State 
complaint, unless the parties agree 
otherwise. However, as provided in 

§ 300.152(b)(1)(ii), the parent and the 
public agency involved can agree to 
extend the time limit to engage in 
mediation to resolve the complaint. 

Changes: None. 

Comment: One commenter 
recommended allowing parties in a 
dispute to engage in mediation and have 
the mediator facilitate the IEP Team 
meeting to incorporate the terms of the 
mediation agreement into the child’s 
IEP. 

Discussion: Although not required by 
the Act, there is nothing in the Act that 
would prohibit the parties in a dispute 
to agree during mediation to have the 
mediator facilitate an IEP Team meeting 
and to incorporate the terms of the 
mediation agreement into the child’s 
IEP. 

Changes: None. 

Comment: Some commenters 
suggested. defining “effective mediation 
techniques” as techniques recognized 
by any State or national accreditation or 
professional mediation association. The 
commenters also recommended 
requiring a formal training and 
certification process for mediators, 
which is created and paid for by the 
SEA. 

Discussion: We decline to define’ 
“effective mediation techniques” in the 
manner suggested by the commenters. 
States have used a number of successful 
techniques over the years to resolve 
disputes between parents and public 
agencies, and we do not want to restrict 


a State’s discretion by providing a 
particular definition. Whether formal 
training and certification for mediators 
is required is a decision best left to each 
State, depending on State policy. 

Changes: None. 

Comment: A few commenters 
recommended requiring mediators to be 
unbiased and knowledgeable in laws, 
regulations, and best practices related to 
children with disabilities. Some 
commenters recommended requiring the 
list of mediators to include information 
on the mediator’s qualifications. Other 
commenters recommended that the list 
of mediators and their qualifications be 
provided to parents and the public. 

Discussion: We do not believe 
additional regulations regarding the 
qualifications of mediators are 
necessary. Section 300.506(b)(3), 
consistent with section 615(e)(2)(C) of 
the Act, requires States to maintain a list 
of individuals who are qualified 
mediators and knowledgeable in the 
laws and regulations relating to the 
provision of special education and 
related services. In addition, 

§ 300.506(c)(1)(ii) requires impartial 
mediators who do not have a personal 
or professional interest that would 
conflict with the person’s objectivity. 

Parents do not select the mediator to 
mediate a particular case. Rather, 

§ 300.506(b)(3)(ii) requires that the 
process for selecting mediators be 
impartial. Therefore, we do not believe 
that public agencies should be required 
to provide the list of mediators and their 
qualifications to parents and the public. 


However, there is nothing in the Act 


that would prohibit a State from making 
this information available to parents and 
the public, if it chooses to do so. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
clarify whether the public agency is 
required to offer parents who choose not 
to use the mediation process an 
opportunity to meet with a disinterested 

Discussion: We believe the regulations 
are clear. Section 300.506(b)(2), 
consistent with section 615(e)(2)(B) of 
the Act, states that a public agency may 
establish procedures to offer parents and 
schools that choose not to use 
mediation, an opportunity to meet with 
a disinterested party who would explain 
the benefits of, and encourage the use 
of, mediation. Therefore, States may 
establish such procedures, but are not 
required to do so. No further 
clarification is necessary. 

Changes: None. 

Comment: One commenter objected to 
the requirement in § 300.506(b)(3)(ii) 
that States select mediators on a 


random, rotational, or other impartial 
basis, and requested retaining current 
§ 300.506(b)(2)(ii), which permits the 
parties to agree on a mediator when the 
mediator is not selected on a random 
basis. 

Discussion: Section 300.506(b)(3)(ii) 
replaces current § 300.506(b)(2)(ii) and 
requires the State to select mediators on 
a random, rotational, or other impartial 
basis. These provisions are sufficient to 
ensure that the selection of the mediator 
is not biased, while providing SEAs 
additional flexibility in selecting 
mediators. Selecting mediators on an 
impartial basis would include 
permitting the parties involved in a 
dispute to agree on a mediator. 

Changes: None. 

Comment: One commenter requested 
a definition of ‘‘timely manner” in 
§ 300.506(b)(5), regarding the 
scheduling of mediation sessions. 

Discussion: Section 300.506(b)(5) 
incorporates section 615(e)(2)(E) of the 
Act and requires that the scheduling of 
each session in the mediation process be 
completed in a timely manner. It is not 
necessary to define “timely manner’”’ 
because this requirement must be read 
consistent with the State’s responsibility 
to ensure that the mediation process 
does not operate to deny or delay a 
parent’s right to a hearing on a due 
process complaint, or to deny other 
rights afforded under Part B of the Act. 

Changes: None. 

Comment: Many commenters stated 
that mediation discussions should 
remain confidential and nét be used in 
any subsequent due process hearings or 
proceedings. The commenters 
recommended that the phrase ‘‘arising 
from that dispute” in § 300.506(b)(6)(i) 
and § 300.506(b)(8) be removed. The 
commenters viewed these provisions as 
permitting confidentiality to apply only 
to the current issue in dispute, and not 
in other subsequent actions. Some 
commenters expressed concern that 
mediation could be used as ‘‘discovery” 
for some future dispute between parties, 
or for a simultaneous dispute between 
the same public agency and some other 
children, or disputes involving the same 
lawyers but different parties. 

Discussion: We agree with the 
commenters that the phrase “arising 
from that dispute’”’ should be removed 
in § 300.506(b)(6)(i) or § 300.506(b)(8). 
We believe that it is important to 
preserve the integrity of the mediation 
process to ensure that mediation 
discussions remain confidential and not 
be used in subsequent due process 
hearings or civil proceedings. To ensure 
that we do not interfere with the 
evidentiary privilege laws of States that 
might not participate in the Part B 
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program (a possibility, but not a current 
actuality), we are adding new language 
that limits the confidentiality provision 
to apply to due process hearings and 
proceedings in any Federal court and 
any State court of a State participating 
in Part B of the Act. 

Changes: We have removed the 
phrase “arising from that dispute” from 
§ 300.506(b)(6)(i). We also have removed 
the phrase ‘“‘proceedings arising from 
that dispute” and replaced it with 
“proceeding of any Federal court or 
State court of a State receiving 
assistance under this part” from 
§ 300.506(b)(8). 

Comment: None. 

Discussion: Following the publication 
of the NPRM, the Department 
reconsidered the subject of 
confidentiality pledges prior to the 
commencement of mediation. Section 
300.506(b)(9) was included in the 
NPRM in light of note 208 of Conf. Rpt. 
No. 108-779, p. 216, which indicates 
the Conference committee’s intention 
that parties could be required to sign 
confidentiality pledges prior to the 
commencement of mediation, without — 
regard to whether the mediation 
ultimately resolves the dispute. 
However, § 300.506(b)(8), already 
requires that discussions that occur 
during the mediation process be 
confidential and not be used as 
evidence in any subsequent due process 
hearing or civil proceeding. Therefore, 
we are removing § 300.506(b)(9). 
Removing § 300.506(b)(9), however, is 
not intended to prevent States from 
allowing parties to sign a confidentiality 
pledge to ensure that discussions during 
the mediation process remain 
confidential, irrespective of whether the 
amediation results in a resolution. 

Changes: Paragraph (b)(9) in § 300.506 
has been removed. 

Comment: A few commenters 
expressed concern regarding the 
requirement in § 300.506(c)(1)(ii) that 
mediators must not have a personal or 
professional interest that conflicts with 
“the person’s objectivity.” The 
commenters stated that disputes will 
arise and compromise the integrity of 
the proceedings without a mechanism to 
determine whether a conflict exists. 

Discussion: Section 300.506(c)(1)(ii) 
incorporates section 615(e) of the Act, 
and provides that mediators must not 
have a personal or professional interest 
that would conflict with the person’s 
objectivity. SEAs have an interest in 
ensuring that their mediators are seen as 
impartial persons so that the parties to 
disputes will be willing to use 
mediation to resolve those disputes. We 
do not believe that further regulation is 
needed, as the SEAs’ interest in 


ensuring that mediators are seen as 
impartial should be sufficient to provide 
for mechanisms to resolve conflicts to 
the extent needed in that State. 

Changes: None. 

Comment: One commenter : 
recommended that the regulations 
clarify that a mediator cannot be 
employed simultaneously as a hearing 
officer. 

Discussion: Case-by-case 
determinations would need to be made 
as to whether there is a conflict of 
interest in the situation that the 
commenter describes. For example, we 
believe that a conflict would arise if a 
mediator was subsequently assigned as 
a hearing officer for the same matter. We 
believe that the requirements in 
§ 300.506(c)(1)(ii), applicable to 
mediators, and the corresponding 
requirements in § 300.511(c)(1)(i)(B), 
applicable to hearing officers, which 
prohibit a mediator and a hearing officer 
from having a personal or professional 
interest that would conflict with the 
person’s objectivity at the mediation or 
the hearing, are sufficient to ensure that 
mediators and hearing officers are fair 
and unbiased. 

Changes: None. 


Filing a Due Process Complaint 
(§ 300.507) 


Comment: Some commenters 
recommended changing the section 
heading in § 300.507 from “Filing a due 
process complaint”’ to “Requesting a 
due process hearing” to avoid confusion 
with the State complaint process. A few- 
commenters requested that the 
regulations clarify that a request for due 
process hearing may be made regarding 
any matter pertaining to the 
identification, evaluation, educational — 
placement, or provision of FAPE for a 
child. 

Discussion: We do not believe that - 
changing the heading to this section is 
necessary or that further clarification is 
needed regarding the matters about 
which a due process complaint can be 
filed. Section 300.507(a) and section 
615(b)(6)(A) of the Act are clear that a 
parent or public agency may file a due 
process complaint on any matter 
relating to the identification, evaluation, 
or educational placement of the child, 
or the provision of FAPE to the child. . 
A party must file a due’ process 
complaint in accordance with 
§§ 300.507 through 300.508 prior to the 
opportunity for a due process hearing 
under this part. If the LEA does not 
resolve the complaint to the satisfaction 
of the parents during the resolution 
process, the disputed issues that were 
raised in the due process complaint 


would be the subject of a due process 
hearing. 

Changes: None. 

Comment: Several commenters 
objected to the removal of current 
§ 300.507(a)(2), which requires the 
public agency to inform the parent 
about the availability of mediation when 
a hearing is initiated. The commenters 
stated that the notice about the 
availability of mediation should be 
expanded, not eliminated. 

Discussion: Section 615(e)(1) of the 
Act expands the availability of 
mediation by requiring public agencies 
to offer mediation to resolve disputes 
about any matter under this part. 
Current § 300.507(a)(2) was replaced by 
§ 300.506(a), which incorporates section 
615(e)(1) of the Act, and requires 
mediation to be available to resolve 
disputes involving any matter under 
this part, including matters arising prior 
to the filing of a due process complaint. 
Section 300.506(a), therefore, expands 
the availability of mediation beyond 
that required in current § 300.507(a)(2). 
Therefore, there is no need to add the 
provision requested by the commenter. 

Changes: None. 

Comment: A few commenters stated 
that the requirement in § 300.507(a) 
places the burden on the parent to file _ 
a due process complaint. 

Discussion: Section 300.507(a), . 
consistent with section 615(b)(6) of the 
Act, permits either a parent or a public 
agency to file a due process complaint. 
Section 615(b)(7) of the Act is clear that 
a parent or a public agency must file a 
due process complaint notice before a 
due process hearing may commence. 

Changes: None. 

Comment: Many commenters 
supported the time limit for submitting 
a due process complaint. Some 
commenters stated that the regulations 
should clarify that, while States may 
adopt an explicit statute of limitations 
that is shorter than two years, they may 
not adopt a time period that is longer 
than two years. Other commenters 
recommended that the regulations 
clarify that if a State has an explicit time 
limit for requesting a due process 
hearing the State time limit must be 
reasonable. A few commenters 
recommended requiring States to 
conduct public hearings and provide an 
opportunity for public comment before 
the State establishes a reasonable time 
limit for filing a due process complaint. 
Still other commenters stated that the 
regulations should include a statement 
that common-law directives regarding 
statutes of limitations should not 
override the Act or State regulatory time 
limits. 
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Some commenters expressed concern 
that reducing the statute of limitations 
from three years to two years makes it 
impossible to protect the rights of 
children. The commenters stated that 
parents and school districts will be 
discouraged from participating in 
alternative dispute resolution options 
because of the short timeframe for filing 
a due process complaint. 

Discussion: Section 300.507(a)(2) and 
section 615(b)(6)(B) of the Act are clear 
that a due process complaint must 
allege a violation that occurred not more 
than two years before the date the 
parent or public agency knew, or should 
have known, about the alleged action 
that forms the basis of the due process 
complaint, or if the State has an explicit 
time limit for filing a due process 
complaint, in the time allowed by that 
State law. 

There is nothing in the Act that would 
preclude a State from having a time 
limit for filing a complaint that is 
shorter or longer than two years. We 
believe that the Act leaves this decision 
to the States. A State choosing to adopt 
a time limit for requesting a hearing, 
other than the two year time limit in the 


_ Act, must comply with the public 


participation requirements in § 300.165 
and section 612(a)(19) of the Act, which 
require that prior to the adoption of any 
policies and procedures needed to 
comply with Part B of the Act 
(including any amendments to such 
policies and procedures), the State must 
ensure that there are public hearings, 
adequate notice of the hearings, and an 
opportunity for public comment. 
However, if a State already has an 
explicit time limit in statute or © 
regulation, and has met the 
requirements in § 300.165 and section 
612(a)(19) of the Act in establishing that 
requirement, new public hearings and 
public comment periods are not 
required. 

It is not necessary to clarify that 
common-law directives regarding 
statutes of limitations should not 
override the Act or State regulatory 
timelines, as the commenters 
recommended, because the Act and 
thesqregulations prescribe specific 
limitation periods which supersede 
common law directives in this regard. 

Changes: None. 

Comment: One commenter suggested 
that the regulations allow extensions of 
the statute of limitations when a 
violation is continuing or the parent is 


requesting compensatory services for a 


violation that occurred not more than 
three years prior to the date the due 
process complaint is received. 

’ Discussion: Section 615(f)(3)(D) of the 
Act provides explicit exceptions to the 


timeline for requesting a due process 
hearing. Section 300.511(f) incorporates 
these provisions. These exceptions do 
not include when, a violation is 
continuing or where a parent is 
requesting compensatory services fora 
violation that occurred not more than 
three years from the date that the due 
process complaint was filed. Therefore, 
we do not believe that the regulations 
should be changed. 


Changes: None. 


Comment: One commenter suggested 
removing § 300.507(b), which requires a 
public agency to inform parents of any 

ee or low-cost legal and other relevant 
services in the area. The commenter 
stated that schools should voluntarily 
provide this information to parents. One 
commenter requested clarification 
regarding the meaning of “other relevant 
services” about which the public agency 
must inform parents. Another 
commenter requested that public 
agencies post information about free or 
low-cost legal services on their Web 
sites. 


Discussion: The provisions in 
§ 300.507(b) are protected by section 
607(b) of the Act and require the public 
agency to inform parents about the _ 
availability of free or low-cost legal and 
other relevant services, if the parent 
requests such information or the parent 
or the agency requests a due process 
hearing. Generally, ‘‘other relevant 
services”’ refers to other sources that 
parents could consult for information, 
such as parent centers. 


The Department believes that parents 
should have easy access to information 
about any free or low-cost legal and 
other relevant services in the area. 
Making the information available on the 
State’s Web site may be a good way of 
providing parents easily accessible 
information, but it may not be effective 
in all cases. Each State is in the best 
position to determine whether including 
this information on its Web site would 
be helpful for parents. Therefore, we 
decline to add this as a requirement in 
these regulations, as recommended by 
the commenter. 


Changes: None. 
Comment: None. 
Discussion: Upon internal review, we 


- determined that it would be clearer for 


§ 300.507(b)(2) to state that the parents 
or the agency files a due process 
complaint, rather than request a hearing 
under § 300.507. 

Changes: We have amended the 
language of § 300.507(b)(2) to refer to 
filing a due process complaint rather 
than requesting a hearing. 


Due Process Complaint (§ 300.508) 


Comment: A few commenters 
expressed concern regarding the use of 
similar terminology for due process 
complaints and State complaints. Some 
commenters stated that the State 
complaint procedures may mistakenly 
be considered a pre-requisite to 
commencing a due process hearing. A 
few commenters requested changing the 
heading in § 300.508 from ‘‘Due process 
complaint” to “Requesting a due 
process hearing” to avoid unnecessary 
confusion. 

Discussion: Section 615(b)(7)(B) of the 
Act states that a party may not have a 
hearing on a due process complaint or 
engage in a resolution meeting until the 
party, or the attorney representing thé 
party, files a due process complaint that 
meets the requirements in § 300.508(b). 
There is no requirement that a party file 
a State complaint prior to filing a due 
process hearing, and we believe that the 
regulation is sufficiently clear about this 
point. Renaming this section 
“Requesting a due process hearing” 
could incorrectly suggest that there is no 
requirement to file a due process 
complaint prior to a due process 
hearing. Therefore, we decline to change 
the name of the heading, as requested by 
the commenters. : 

Changes: None. 

Comment: A few commenters 
requested clarification regarding when a 
determination about the sufficiency of a 
due process complaint must be made 
and who makes the determination. One 
commenter stated that any party who 
alleges that a notice is insufficient ~ 
should be required to state in writing 
the basis for that belief, including the 
information that is missing or 
inadequate. 

Many commenters recommended 
removing the phrase “or engage in a 
resolution meeting” in § 300.508(c). The 
commenters expressed concern that 
requiring parties to engage in a 
resolution meeting before a due process 
hearing will delay the due process 
hearing, particularly when the parties 
must wait for a hearing officer to 
determine the sufficiency of a due 
process complaint before holding a 
resolution meeting. One commenter 
requested that the regulations state that 
the public agency may not deny or delay 
a parent’s right to a due process hearing. 
A few commenters recommended that 
the regulations clarify that a resolution 
meeting cannot be held until the 
complaint is deemed sufficient. 

Some commenters questioned the 
appropriateness of requiring a 
substantive response to a due process 
complaint during a resolution meeting 
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before the complaint is determined to be 
sufficient. Other commenters asked 
whether the 10-day timeline for the 
party receiving the complaint to 
respond to the due process complaint 
resets when a party deems a due process 
complaint to be insufficient or when a 
hearing officer rules that the complaint 
is insufficient. : 

One commenter asked whether two 
resolution meetings are required when 
the sufficiency of the complaint is 
challenged, and whether the 30-day 
resolution period is reset by an 
insufficient complaint. The same 
commenter asked whether the 
resolution meeting should be scheduled 
within 50 days of receiving the parent’s 
original due process complaint, if 
insufficiency has been determined or is 
pending. 

Discussion: Section 300.510(a), 
consistent with section 615(f)(1)(B) of 
the Act, requires the LEA, within 15 
days of receiving notice of the parent’s 
due process complaint, and prior to the 
initiation of a hearing, to convene a 
meeting with the parent and the 
relevant members of the IEP Team to 
discuss the parent’s due process 
complaint so that the LEA has an 
opportunity to resolve the dispute. 
Section 300.508(d)(1), consistent with 
section 615(c)(2)(A) and (D) of the Act, 
provides that the due process complaint 
must be deemed sufficient unless the 
party receiving the due process 
complaint notifies the hearing officer 
and the other party in writing, within 15 
days of receipt of the due process 
complaint, that the due process 
complaint does not meet the 
requirements in § 300.508(b). If the 
party receiving the due process 
complaint notice believes the complaint 
is insufficient, the hearing officer 
determines the sufficiency of the 
complaint. There is no requirement that 
the party who alleges that a notice is 
insufficient state in writing the basis for 
the belief. 

Section 300.508(d)(2), consistent with 
section 615(c)(2)(D) of the Act, states 
that the hearing officer must make a 
determination within five days of 
receiving notice that the party believes 
the complaint is insufficient and 
immediately notify the parties in 
writing of that determination. 

If the hearing officer determines that 
the notice is not sufficient, the hearing 
officer’s decision will identify how the 
notice is insufficient, so that the filing 
party can amend the notice, if 
appropriate. We are not further 
regulating on how the sufficiency claim 
is raised, however, as we believe that 
this matter is more appropriately 


addressed by each State, in light of their 
other hearing procedures. 

Section 616\b)(7)(B) of the Act, 
provides that a party may not have a 
hearing on a due process complaint 
until the party or the party’s attorney 
files a due process complaint that meets 
the content standards in section 
615(b)(7)(A) of the Act, which are 
reflected in § 300.508(b). If the 
complaint is determined to be 
insufficient and is not amended, the 
complaint could be dismissed. 

We agree with S. Rpt. No. 108-185, p. 
38, which states that the resolution 
meeting should not be postponed when 
the LEA believes that a parent’s 
complaint is insufficient. While the 
period to file a sufficiency claim is the 
same as the period for holding the 
resolution meeting, parties receiving 
due process complaint notices should 
raise their sufficiency claims as early as 
possible, so that the resolution period 
will provide a meaningful opportunity 
for the parties to resolve the dispute. 

In order to resolve ambiguity on the 
relationship of a sufficiency claim to the 
resolution meeting, we are revising 
§ 300.508(c) to remove the reference, 
which is not statutory, to the resolution 
meeting. There is no need to hold more 
than one resolution meeting, impose 
additional procedural rules, or 
otherwise adjust the resolution timeline. 

We do not believe it is necessary to 
add language to the regulations stating 
that a public agency may not deny or 
delay a parent’s right to a due process 
hearing. We believe that the timelines 
and requirements for filing a due 
process complaint, and the timelines for 
hearing officer decisions regarding the 
sufficiency of a complaint will 
safeguard against due process hearings 
being unfairly or unnecessarily delayed. 

Changes: We have removed the words 
“or engage in a resolution meeting” in 
§ 300.508(c) for'clarity. 

Comment: One commenter stated that 
the timeline for filing a due process 
hearing should begin when the due 
process complaint is deemed sufficient. 
However, some commenters stated that 
the timeline should begin when a party 
files a due process complaint notice. 
Several commenters stated that a 
hearing officer should be allowed to 
determine whether an amended 
complaint relates to the original 
complaint for purposes of determining 
the time limit for filing a due process 
complaint. 

Discussion: We do not believe that a 
separate filing of a due process 
complaint notice and due process 
complaint, with separate timelines, is 
required by the Act, as those 
distinctions would be unnecessarily 


burdensome and cumbersome. Section 
615(b)(7)(A)(i) of the Act describes the 
due process complaint notice as being 
filed “‘in the complaint,” and we have 
organized our regulation consistent with 
this provision. 

Section 300.507(a)(2), consistent with 
section 615(b)(6)(B) of the Act, states. ~ 
that a due process complaint must 
allege a violation that occurred not more 
than two years (or the time allowed by 
State law), before the date the parent or 
public agency knew, or should have 
known, about the alleged action that 
forms the basis of the due process 
complaint. Section 615(f)(3)(D) of the 
Act provides exceptions to the timeline 
if a parent was prevented from filing a 
due process complaint, which are 
reflected in § 300.511(f). It is up to 
hearing officers to determine whether a 
specific complaint is within the 
allowable timeline, including whether 
an amended complaint relates to a 
previous complaint. 

Changes: None. 

Comment: Many commenters stated 
that the process for amending a due 
process complaint is complex and 
unnecessarily complicated, and will 


‘force parents to seek the services of an 


attorney and make the relationship 
between parties more adversarial. One 
commenter recommended allowing a 
hearing request to be amended up to 
five days before the parties meet to set 
a hearing schedule, rather than five days 
before the hearing. 

Discussion: We do not agree that the 


process for amending a due process 


complaint is complex and unnecessarily . 
complicated. Section 300.508(d)(3) and 
section 615(c)(2)(E) of the Act allow the 
party filing the due process complaint 
an opportunity to amend the complaint 
to ensure that the complaint accurately 
sets out their differences with the other 
party. The complaint can be amended 
only if the parties mutually agree in 
writing to the amendment and are given 
the opportunity for a resolution 
meeting, or the hearing officer grants 
permission to amend the complaint at 
any time not later than five days before 
the due process hearing begins. This 
process ensures that the parties 
involved understand and agree on the 
nature of the complaint before the 
hearing begins. We, therefore, decline to 
change these regulations, and see no 
reason to change the timeline for 
amending a complaint in the manner 
suggested by the commenter. 

ection 300.508(d)(4) and section 
615(c)(2)(E)(ii) of the Act provide that 
when a due process complaint is 
amended, the timelines for the 
resolution meeting and the time period 
for resolving the complaint begin again 
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with the filing of the amended due 
process complaint. 

Changes: None. 

Comment: Some commenters stated 
that parents who are filing a due process 
complaint without the assistance of an 
attorney should have more flexibility . 
when the sufficiency of the complaint is 
determined. The commenters stated that 
parents should be able to receive 
assistance from their State’s due process 
office to complete the due process 
complaint so that it meets the standard 
for sufficiency. 

Discussion: To assist parents in filing 
a due process complaint, § 300.509 and 
section 615(b)(8) of the Act require each 
State to develop a model due process 
complaint form. While there is no 


requirement that States assist parents in 


completing the due process complaint 
form, resolution of a complaint is more 
likely when both parties to the 
complaint have a clear understanding of 
the nature of the complaint. Therefore, 
the Department encourages States, to the 
extent possible, to assist a parent in 
completing the due process complaint 
so that it meets the standards for 
sufficiency. However, consistent with 
section 615(c)(2)(D) of the Act, the final 
decision regarding the sufficiency of a 
due process complaint is left to the 
discretion of the hearing officer. 

Changes: None. 

Comment: One commenter stated that 
parents who file a due process 
complaint without the assistance of an 
attorney should be allowed to amend 
their complaint without having to start 
the process all over again, as long as 
their statement provides the information 
LEAs need to proceed toward 
resolution. A few commenters stated 
that a formal amendment should not be 
required for minor insufficiencies, such 
as leaving out the child’s address or 
name of the child’s school, especially if 
the LEA already has this information. 

Many commenters recommended that 
a hearing officer be allowed to permit a 
party to amend the due process 
complaint, unless doing so would 
prejudice the opposing party. The 
commenters stated that, at a minimum, 
the regulations should state that hearing 
officers must follow the standard that 
permits them to freely grant 
amendments, regardless of timelines, 
when justice so requires. 

Discussion: Section 300.508(d)(3), 
consistent with section 615(c)(2)(E) of 
the Act, provides that a party may only 
amend its complaint in two 
circumstances: (1) if the other party 
consents in writing to the amendment 
and is given the opportunity to resolve 
the complaint in a resolution meeting 
convened under § 300.510, or (2) if the 


hearing officer grants permission for the 
amendment, but only at a time not later 
than five days before the hearing begins. 
Therefore, we do not believe further 
clarification is necessary. With regard to 
parents who file a due process 
complaint without the assistance of an 
attorney or for minor deficiencies or 
omissions in complaints, we would 
expect that hearing officers would 
exercise appropriate discretion in 
considering requests for amendments. 

Changes: None. 

Comment: One commenter suggested 
adding language to the regulations 
stating that an LEA may request and, as 
a matter of right, be granted one 10-day 
extension to respond to a parent’s due 
process complaint. 

Discussion: Section 615(c)(2)(B)(ii) of 
the Act provides that the receiving party 
must provide the party that filed the 
complaint a response to the complaint 
within 10 days of receiving the 
complaint. The Act makes no provision 
for extending this time period, and we 
do not believe it would be appropriate 
to amend the regulations in this manner. 
Allowing an LEA additional time to 
respond to a parent’s due process 
complaint could be used to unduly 
delay the due process hearing, to the 
detriment of the interests of the child. 

Changes: None. 

Comment: A few commenters 
expressed concern that the regulations 
appear to require parents to be 
represented by an attorney in due 
process proceedings and requested that 
the regulations permit a party in a due 
process hearing to be represented by a 
non-attorney advocate. The commenters 
stated that this would allow more 
uniform access to assistance across all 
socio-economic groups and decrease the 
formality of hearings. 

Discussion: We are considering the 
issue of non-attorney representation of 
parties in a due,process hearing under 
the Act, in light of State rules 
concerning the unauthorized practice of 
law. We anticipate publishing a notice 
of proposed rulemaking in the near 
future seeking public comment on vas 
issue. 

Changes: None. 

Comment: One commenter requested 
clarification regarding whether there is 
legal significance or consequence to a 
responding party who fails to file the 
required response to a due process 
complaint or to an LEA that fails to send 
both the prior written notice and the 
due process complaint notice. 

Discussion: The Act does not establish 
consequences for parents who are the 
receiving parties to complaints if they 
fail to respond to a due process 
complaint notice. However, either 


party’s failure to respond to, or to file, 
the requisite notices could increase the 
likelihood that the resolution meeting 
will not be successful in resolving the 
dispute and that a more costly and time- 
consuming due process hearing will 
occur. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
specifically state that a party has a right 
to seek immediate intervention from a 
hearing officer to resolve pre-hearing 
issues and disputes. 

Discussion: Section 300.508, 
consistent with section 615(b) and (c) of 
the Act, sets out the requirements and 
timelines for filing a due process 
complaint. We do not believe the further 
clarification requested by the 
commenter is necessary because the due 
process complaint procedures are 
intended to resolve pre-hearing issues 
and disputes and allow parties to seek 
immediate resolution by a hearing 
officer, when necessary, regarding the 
sufficiency of a due process complaint 
and amendments to a complaint. 

Changes: None. 

Comment: One commenter requested 
that the regulations require a hearing 
officer to dismiss a complaint when the 
hearing officer determines that all issues 
and allegations are insufficient to go 
forward. 

Discussion: We do not believe that 
Federal regulations on this matter are 
required, as we believe that States and 
individual hearing officers are in a 
better position to decide on the utility 
of, or need for, dismissals. 

Changes: None. 


Model Forms (§ 300.509) 


Comment: None. 

Discussion: In reviewing this section, 
we realized that the language in 
paragraph (a) might incorrectly be read 
to suggest that parties other than parents 
and public agencies could file due 
process complaints. 

Changes: We have amended the 
language of § 300.509(a) to clarify that 
only parents and public agencies can 
file due process complaints, while 
parents, public agencies, and other 
parties can file State complaints. : 

Comment: One commenter suggested 
including a statement in § 300.509 
clarifying that parents can use a model 
form, create their own form, or use a 
form created by their attorney, as long 
as it meets the requirements of the Act. 

Discussion: We agree that the use of 
the model forms should not be required 
by an SEA or LEA, and that parents (or 
other parties filing a State complaint) 
may use some other form of notice, so 
long as their notice meets the content 
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requirements of the Act. We are 
clarifying this in § 300.509. 

Changes: We have restructured 
§ 300.509 and clarified that SEAs or 
LEAs cannot require the use of the 
model forms. We have added a new 
paragraph (b) to § 300.509 to provide 
that parents and other parties may use 
another form, so long as the form that 
is used meets the content requirements 
in § 300.508(b) for filing a due process 
complaint, or the requirements in 
§ 300.153(b) for filing a State complaint. 

Comment: A few commenters 
requested language requiring the State 
to work with the State PTI and CPRC to 
develop the model forms so that they 
are written in a manner that parents can 
understand. 

Discussion: It would be over- 
regulating to require a State to work 
with a particular group or groups to 
develop their model forms. We believe 
that such decisions are best made by 
each State and, therefore, decline to 
require a State to work with the State 
PTI and CPRC to develop the model 
forms. However, States must comply 
with the public participation 
requirements in § 300.165 and section 
612(a)(19) of the Act prior to adopting 
a model form. To meet the public 
participation requirements, the State 
must ensure that there are public 
hearings and an opportunity for 
comment available to the general public, 
including individuals with disabilities 
and parents of children with 
disabilities. 

Changes: None. 

Comment: A few commenters 
recommended that the regulations 
clarify that a hearing officer may not 
determine that a due process complaint 
is insufficient in any State that has not 
developed the model forms required in 
§ 300.509. 

Discussion: It would be inappropriate 
to prohibit a hearing officer from finding 
that a complaint is insufficient if the 
receiving party properly challenges the 
sufficiency of the complaint in 
accordance with § 300.508(d)(1) because 
the State has failed to develop the 
model forms in accordance with 
§ 300.509 and section 615(b)(8) of the 
Act. Development of the model forms is 
a State responsibility and parties to a 
due process hearing should not be 
penalized because a State fails to meet 
the requirements in section 615(b)(8) of 
the Act. The Department is authorized. 
to impose sanctions ona State,in _ 
accordance with section 616(d), (e), and 
(g) of the Acct, if it fails to develop the 
model forms required in § 300.509. 

Changes: None. 

Comment: One commenter 
recommended that model forms should 


be developed to assist education 
agencies in filing a due process 
complaint. 

Discussion: We disagree with the 
commenter. We believe that the due 
process complaint requirements in 
§ 300.508 provide sufficient information 
for education agencies that wish to file 
a due process complaint. 

Changes: None. 


Resolution Process (§ 300.510) 
Resolution Meeting (§ 300.510(a)) 


Comment: One commenter expressed 
concern that the resolution process 
under the due process complaint 
procedures could limit the State 
complaint procedures as a means of 
resolving disputes. 

Discussion: The due process 
complaint procedures and the State 
complaint procedures are separate and 
distinct. The State complaint 
procedures remain a viable alternative 
to the due process procedures for 
parents to resolve disputes with public 
agencies in a less formal and more cost- 


‘effective manner. 


Changes: None. 

Comment: Several commenters 
recommended that the regulations 
require an LEA to notify the parent, 
within five days of receiving a due 
process complaint, whether the LEA 
intends to convene a resolution meeting 
or waive the session. The commenters 
recommended that the notice include a 
signature line for a parent to indicate an 
agreement to waive the resolution 
meeting. 

Discussion: Section 615(f)(1)(B) of the 
Act requires an LEA to convene a 
resolution meeting with the parent and 
the relevant member(s) of the IEP Team 
within 15 days of receiving notice of the 
parent’s due process complaint. The 
purpose of the meeting is for the parent 
to discuss the due process complaint 
and the facts that form the basis of the 
due process complaint so that the LEA 
has an opportunity to resolve the 
dispute. We do not believe it is 
necessary to require an LEA to notify 
the parent within five days of receiving 
a due process complaint about the 
LEA’s intention to convene or waive the 
resolution process. An LEA that wishes 
to engage in a resolution meeting will 
need to contact the parent to arrange the 
meeting soon after the due process 
complaint is received in order to ensure 
that the resolution meeting is held 
within 15 days. 

Section 300.510(a)(3) provides that 
the resolution meeting does not need to 
be held if the parent and the LEA agree 
in writing to waive the meeting, or if the 
parent and LEA agree to use the 


mediation process to resolve the 
complaint. The manner in which the 
LEA and parent come to an agreement 
to waive the resolution meeting is left to 
the discretion of States and LEAs. We 
do not believe that there is a need to 
regulate further in this area. 

Changes: None. 

Comment: Some commenters asked 
whether the requirements for resolution 
meetings apply when an LEA initiates a 
due process hearing. A few commenters 
recommended that the requirements for 
resolution meetings should not apply 
when an LEA initiates a due process 
hearing. 

Discussion: Section 615(f)(1)(B)(i) of 
the Act requires an LEA to convene a 
resolution meeting when a parent files 
a due process complaint. Consistent 
with section 615(f)(1)(B)(i)(IV) of the 
Act, the resolution meeting provides an 
opportunity for the parents of the child 
to discuss their complaint, and the facts 
that form the basis of the complaint, so 
that the LEA has an opportunity to 
resolve the complaint. There is no 
provision requiring a resolution meeting 
when an LEA is the complaining party. 
The Department’s experience has shown 
that LEAs rarely initiate due process 
proceedings. 

Changes: None. 

Comment: Some commenters 
recommended that the regulations 
clarify that, in addition to their attorney, 
parents may bring other participants to 
the resolution meeting, such as an 
advocate or family friend. Other 
commenters recommended that neither 
party should be permitted to bring an 
attorney to the resolution meeting. Some 
commenters recommended requiring 
parents to notify the LEA at least one 
day before the resolution meeting 
whether their attorney will be 
participating in the resolution meeting. 
Other commenters, however, stated that 
parents should not be required to notify 
the LEA in advance of the meeting . 
whether the parent plans to bring 
anyone to the meeting. 

Discussion: Section 615(f)(1)(B)(i) of 
the Act states that an LEA must convene 
a resolution meeting with the parents | 
and the relevant members of the IEP 
Team who have specific knowledge of 
the facts identified in the due process 
complaint that includes a representative 
of the public agency who has decision- 
making authority on behalf of that 
agency, and may not include the LEA’s 
attorney unless the parent is 
accompanied by an attorney. 

Section 300.510(a)(4) states thatthe 
parent and the LEA determine the 
relevant members of the IEP Team to 
attend the resolution meeting. We do 
not believe it is necessary to clarify that 
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a parent may bring other participants, 
such as an advocate or family friend, to 
the resolution meeting because section 
614(d)(1)(B)(vi) of the Act and 

§ 300.321(a)(6) are clear that the IEP 
Team may include, at the discretion of 
the parent or the agency, other 
individuals who have knowledge or 
special expertise regarding the child. 
Therefore, such individuals could 
attend the resolution meeting if the LEA 
or parent determined that such 
individuals are relevant members of the 
IEP Team. 

We do not believe it is necessary to 
regulate on whether a parent must 
provide advance notice to the LEA that 
the parent intends to bring an attorney 
to the resolution meeting because we 
expect that it would not be in the 
interest of the parent to withhold such 
information prior to a resolution 
meeting so as to appear at the resolution 
meeting with an attorney without 
advance notice to the public agency. In 
such cases, the public agency could 
refuse to hold the resolution meeting 
until it could arrange the attendance of 
its attorney (within the 15-day period). 
The parent would incur additional 
expenses from having to bring their 
attorney to two resolution meetings. 

Changes: None. 

Comment: Some commenters 
requested clarification regarding 
whether the parent and the LEA must 
agree to the parties who will attend the 
resolution meeting, or whether the 
parent and the LEA can decide 
independently who will attend the 
meeting. The commenters 
recommeded that any disputes 
regarding who should attend the 
resolution meeting should be resolved 
in a timely manner and the meeting 
should proceed with all the disputed 
participants when there is no agreement 
within the 15-day period. Some 
commenters stated that allowing parents 
to determine which members of the IEP 
Team should attend the resolution 
meeting exceeds statutory authority. 

Discussion: Section 615(f)(1)(B)(i) of 
the Act requires the LEA to convene a 
resolution meeting with the parent and 
the relevant member(s) of the IEP Team 
who have specific knowledge of the 
facts identified in the complaint. 
Section 300.510(a)(4) requires the parent 
and the LEA to determine the relevant 
members of the IEP Team who will 
attend the meeting. We urge LEAs and 
parents to act cooperatively in 
determining who will attend the 
resolution meeting, as a resolution 
meeting is unlikely to result in any ~ 
resolution of the dispute if the parties 
cannot even agree on who should 
attend. The parties should keep in mind 


that the resolution process offers a 
valuable chance to resolve disputes 
before expending what can be 
considerable time and money in due 
process hearings. We decline to regulate 
further on how to resolve disputes about 
who should attend these meetings in the 
absence of information about specific 
problems in the process. 

Changes: None. 

Comment: Some commenters 
recommended that the regulations 
provide information on how a 
resolution meeting should proceed. 
Several commenters expressed concern 
that the regulations offer no guidance on 
the protocol or structure of resolution 
meetings, and do not specify whether an 
impartial mediator or facilitator should 
conduct the meeting. 

Discussion: Section 615(f)(1)(B)(i)(IV) 
of the Act states that the purpose of a 
resolution meeting is for parents to 
discuss their due process complaint and 
the facts that form the basis of the due 
process complaint so that the LEA has 
an opportunity to resolve the dispute. 
We do not believe that it is necessary or 
appropriate to regulate on the specific 
structure or protocol for resolution 
meetings as doing so could interfere 
with the LEA and the parent in their 
efforts to resolve the complaint in the 
resolution meeting. 

Changes: None. 

Comment: A few commenters 
recommended that the regulations 
address the need for families to receive 
training in dispute resolution. 

Discussion: There is nothing in the 
Act that would prevent a public agency 
from offering training in dispute 
resolution or referring parents to 
organizations that provide training in 
dispute resolution. Such matters are 
best left to local and State officials to 
determine, based on the training needs 
of parents and families. Therefore, we 
decline to regulate on this matter. 

Changes: None. 

Comment: One commenter 
recommended allowing parents to 
participate in resolution meetings 
through alternative means (e.g., 
teleconferences) and alternative 
procedures (e.g., participation by a 
child’s court-appointed advocate) when 
parents are unavailable (e.g., military 
service, hospitalization). 

Discussion: We understand that 
circumstances beyond a parent’s control 
(e.g., military service, hospitalization) 
may prevent a parent from attending a 
resolution meeting in person. If the LEA 
notifies the parent of its intent to 


schedule a resolution meeting within 15 © 


days of receiving notice of the parent’s 
due process complaint, and the parent 
informs the LEA in advance of the 


parent within five days of the resolution 


meeting that circumstances prevent the . 
parent from attending the meeting in 
person, it would be appropriate for an 
LEA to offer to use alternative means to 
ensure parent participation, such as 
those described in § 300.328, including 
videoconferences or conference 
telephone calls, subject to the parent’s 
agreement. 

There is no authority in the Act for an 
LEA to permit a court-appointed 
advocate to attend the resolution 
meeting in place of a parent, unless the 
public agency has appointed that 
individual as a surrogate parent in 
accordance with § 300.519, or the 
agency determines that the person is a 
person acting in the place of the 
biological or adoptive parent of the 
child in accordance with § 300.30(a)(4). 

Changes: None. 


Resolution Period (§ 300.510(b)) 


Comment: One commenter noted that 
§ 300.510(b)(1) states that if an LEA has 
not resolved a due process complaint 
within 30 days of the receipt of the 
complaint, the due process hearing 
“must” occur, which is inconsistent. 
with section 615(f)(1)(B)(ii) of the Act, 
which states that the due process 
hearing ‘‘may”’ occur. However, another 
commenter recommended retaining the 
language in § 300.510(b), in lieu of the 
permissive statutory language. 

Discussion: We believe that 
§ 300.510(b)(1) should be changed to be 
consistent with section 615(f)(1)(B)(ii) of 
the Act. A requirement that a due 
process hearing must occur when the 
resolution period is not successful in 
resolving the underlying dispute could 
prove unduly restrictive for the parties, 
particularly in situations where the 
parties agree to an extension of the 
resolution period or reach a settlement 
after the resolution period has expired. 
Therefore, we are changing 
§ 300.510(b)(1) to state that a due 
process hearing ‘“‘may”’ occur if the 
parties have not resolved the dispute 
that formed the basis for the due process 
complaint by the end of the resolution 
period. 

Changes: Section 300.510(b)(1) has 
been changed by removing the word 
“must” and replacing it with “may” 
prior to the word ‘‘occur”’ to reflect the 
language in section 615(f)(1)(B)(ii) of the 
Act. 

Comment: Some commenters * 
recommended requiring LEAs to waive 
the resolution period when a parent can 
show that, prior to the filing of the 
complaint, the LEA had specific 
knowledge of the facts later identified in 
the complaint and had a reasonable time 
to resolve the issue, or did not notify the 
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meeting or inform the parent of their 
options. 

Discussion: Section 615(f)(1)(B)(i) of 
the Act provides two occasions when a 
resolution meeting need not occur: (1) 
when the parent and LEA agree in 
writing to waive the meeting; and (2) 
when the parent and LEA agree to use 
the mediation process in § 300.506. 
There are no provisions that allow a 
parent or an LEA to unilaterally waive 
the resolution meeting. In the 
circumstances mentioned by the 
commenter, the resolution meeting still 
is a required vehicle for the parent and 
the LEA to attempt to resolve their 
differences prior to initiating a due 
process hearing. 

Changes: None. 

Comment: We received numerous 
comments expressing concern about the 
resolution process and requesting 
changes to the regulations to ensure that 
the resolution process is used effectively 
to resolve disputes and not to delay or 
deny the right.to a due process hearing. 
Some commenters requested that : 
§ 300.510(b)(3) be removed because it 
allows a public agency to delay the due 
process hearing by scheduling 
resolution meetings at times or places 
that are inconvenient for the parent. 
Many commenters recommended that if 
an LEA fails to convene a resolution 
meeting within the required 15 days, 
bring the required personnel to a 
resolution meeting, or participate in a 
resolution meeting in good faith, the 45- 
day timeline for a hearing decision 
should begin on the date that the due 
process complaint notice was filed. 

Several commenters requested 
clarification on what is considered 
“participation” or ‘‘good faith’’ 
participation in a resolution meeting 
and who decides if participation has 
occurred. A number of commenters 
recommended that the regulations 
permit a hearing officer to determine 
whether a parent or LEA has 
participated in the resolution meeting 
and whether the due process hearing 
can proceed. Another commenter 
requested clarification on when the 45- 
day timeline for a due process hearing 
begins when a hearing officer 
determines that a parent has 
participated. 

Several commenters asked how long a 
due process complaint remains open if 
the parent does not participate during 
the 30-day resolution period. A number 
of commenters requested clarification as 
to whether and how an LEA can dismiss 
a due process complaint when a parent 
refuses to participate in a resolution 
meeting. One commenter recommended 
that the regulations clarify the 


consequences of indefinitely delaying a 
due process 

Discussion: We do not agree that 
§ 300.510(b)(3) should be removed. This 
provision is based on H. Rpt. No. 108- 
77, p. 114, that provides: 


[If] the parent and the LEA mutually agree 
that the meeting does not need to occur, the 
resolution meeting does not need to take 
place. However, unless such an agreement is 
reached, the failure of the party bringing the 
complaints to participate in the meeting will 
delay the timeline for conveningadue __ 
process hearing until the meeting is held. 


We fully expect that only in very rare 
situations will an LEA fail to meet its 
obligation to convene a resolution 
meeting within 15 days of receiving 
notice of the parent’s due process 
complaint, delay the due process 
hearing by scheduling meetings at times 
or places that are inconvenient for the 
parent, or otherwise not participate in 
good faith in the resolution process. 
However, in instances of 
noncompliance, we believe parents 
should be able to request a hearing 
officer to allow the due process hearing 
to proceed. 

In situations where an LEA convenes 
a meeting with the parent and the 
relevant member or members of the IEP 
Team who have specific knowledge of 
the facts identified in the due process 
complaint, and the parent fails to 
participate in the resolution meeting, 
the LEA would need to continue to 
make diligent efforts throughout the 
remainder of the 30-day resolution 
period to convince the parent to 
participate in the resolution meeting. If, 
however, at the end of the 30-day 
resolution period, the LEA is still 
unable to convince the parent to 
participate in the resolution meeting, we 
believe that an LEA should be able to 
seek intervention by a hearing officer to 
dismiss the complaint. 

Therefore, we are adding language to 
the regulations to allow the parents to 
seek a hearing officer’s intervention in 
cases where an LEA fails to convene a 
resolution meeting within 15 days of 
receiving notice of a parent’s due 
process complaint or fails to participate 
in the resolution meeting. We also are 
adding language to allow an LEA, at the 
conclusion of the 30-day resolution 
period, to request a hearing officer to 
dismiss a complaint when the LEA is 
unable to obtain the participation of a 
parent.in 4 resolution meeting despite 
making reasonable efforts to do so 
during the 30-day resolution period. 

Changes: We have added a new 


* paragraph (b)(4) in § 300.510 to allow an 


LEA, at the conclusion of the 30-day 
resolution period to seek the 
intervention of a hearing officer to 


dismiss the parent’s complaint, if the 
LEA is unable to obtain the ay 
participation of the parent in the 
resolution meeting, after reasonable 
efforts have been made. 

We have also added a new paragraph 
(b)(5) to allow a parent to seek the 
intervention of a hearing officer to begin 
the due process hearing, if the LEA fails 
to hold the resolution meeting within 15 
days of receiving notice of a parent’s 
due process complaint or fails to 
participate in the resolution meeting. 

Comment: Some commenters stated 
that the 45-day timeline for a due 
process hearing should begin when both 
parties agree that the complaint will not 
be resolved in a resolution meeting or 
mediation session. Other commenters 
suggested that when a resolution 
meeting or mediation session is held 
and it is clear before the end of the 30- 
day resolution period that the LEA and 
the parent cannot resolve the dispute, 
the 45-day timeline should be allowed 
to begin prior to the end of the 30-day 
resolution period. A few commenters 
requested further clarification regarding 
how the timeline is counted once the 
parent participates in a resolution 
meeting. A few commenters 
recommended that the 45-day timeline 
for the hearing commence once both 
parties agree that the issue will not be 
resolved without a due process hearing. 
One commenter recommended that the 
regulations require the waiver to be in 
writing so that hearing officers have a 
specific point in time to know when 
they should be counting the 45 days. 

Discussion: We agree that the due 
process hearing should be allowed to | 
proceed if the LEA and parent agree in 
writing to waive the resolution meeting. 
We also believe that the due process 
hearing should be allowed to proceed 
when an LEA and the parent agree to 
waive the remainder of the 30-day 
resolution period when it becomes 
apparent that the LEA and the parent 
will be unable to reach agreement 
through resolution or mediation. There 
may also be situations in which both 
parties agree to continue the mediation 
session beyond the 30-day resolution 
period. Therefore, we are adding 
language to the regulations to clarify 
these exceptions to the 30-day 
resolution period. 

The new language specifies that the 
45-day timeline for the due process 
hearing starts the day after one of the 
following events: (a) both parties agree 
in writing to waive the resolution 
meeting; (b) after either the mediation or 
resolution meeting starts, but before the 
end of the 30-day resolution period, 
both parties agree in writing that no 
agreement is possible; and (c) if both 
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parties agree in writing to continue the 
mediation at the end of the 30-day 
resolution period, but later the parent or 
public agency withdraws from the 
mediation process. 

Changes: We have added a new 
paragraph (c) in § 300.510 that specifies 
adjustments to the 30-day resolution 
period. Subsequent paragraphs have 
been renumbered accordingly. 

Comment: Some commenters 
recommended that the regulations 
require public agencies to document 
their attempts to ensure parent 
participation in resolution meetings, 
and to do so in the same manner that 
they are required to document their 
attempts to involve parents in IEP Team 
meetings. 

Discussion: We agree with the 
commenters and will add language to 
§ 300.510(b)(4) to make this clear. 

Changes: We have added language in 
§ 300.510(b)(4) to require an LEA to use 
the same procedures it uses in 
§ 300.322(d) to document its efforts to 
obtain the participation of a parent in a 
resolution meeting. We also have 
amended § 300.510(b)(4) to refer to ‘‘due 
process complaints,” for clarity. 


Written Settlement Agreement (New 
§ 300.510(d)) (Proposed § 300.510(c)) 


Comment: One commenter asked 
whether decisions agreed to in 
resolution meetings supersede previous 
IEP decisions and whether the IEP Team 
must reconvene to sanction the 
decisions made in a resolution meeting. 
One commenter recommended that if 
the resolution agreement includes IEP- 
related matters, the agreement must 
state that the LEA will convene an IEP 
Team meeting within a specific number 
of days to revise the IEP accordingly or 
develop an IEP addendum, a 
appropriate. 

Discussion: Unless the agreement 
specifically requires that the IEP Team 
reconvene, there is nothing in the Act or 
these regulations that requires the IEP 
Team to reconvene following a 
resolution agreement that includes IEP- 
related matters. We do not believe that 
it is necessary or appropriate to 
anticipate the elements of a particular 
settlement agreement, which may 
supersede an existing IEP. The contents 
of settlement agreements are left to the 
parties who execute a settlement 
agreement. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
clarify whether the SEA, a hearing 
officer, or an administrative law judge 
has the authority to enforce a written 
resolution agreement. A few 
commenters recommended permitting a 


parent to seek assistance from the SEA 
to compel a school district to abide by 

a resolution agreement. The commenters 
stated that many families cannot afford 
legal representation and, in jurisdictions 
in which parents cannot represent 
themselves at the Federal district court 
level, this would, in essence, leave such 
parents without meaningful redress, 
except through the State court system. 

One commenter recommended that 
the regulations specify that a resolution 
agreement is enforceable in court 
without exhausting administrative 
remedies. The commenter stated that 
unless this is clearly stated, parents may 
be forced to proceed through a two-tier 
due process system, rather than proceed 
directly to court, which would be 
counter to the purpose of a resolution 
agreement. 

. Several commenters suggested adding 
language in § 300.506(b)(7) clarifying 
that a written, signed mediation ~ 
agreement can be enforced through a 
State’s administrative complaint 
process, as well as in State and Federal 
court. The commenters stated that such 
a provision would be consistent with 
Congressional intent to reduce litigation 
and permit parties to resolve 
disagreements in a more positive, less 
costly manner. The commenters also 
suggested permitting State- or circuit- 
based variation in enforcement 
mechanisms. 

Discussion: Section 615(f)(1)(B)(iii) of 
the Act provides that if an agreement is 
reached in a resolution meeting, the 
parties must execute a legally binding 
agreement that is signed by both the 
parent and a representative of the 
agency who has the authority to bind 
the agency, and is enforceable in any 
State court of competent jurisdiction or 
in a district court of the United States. 
These same requirements apply to 
agreements reached through mediation 
sessions, pursuant to section 
615(e)(2)(F)(iii) of the Act. The Act is 
clear that exhaustion of administrative 
remedies is not required since the Act 
provides that the agreement is 
enforceable in a State court of 
competent jurisdiction or in a district 
court of the United States. 

If a party to a resolution agreement or 
a mediation agreement believes that the 
agreement has been breached, we 
believe that, in addition to enforcement 
in a State court of competent 
jurisdiction or district court of the 
United States, States should be able to 
offer the option of using other available 
State mechanisms (e.g., State complaint 
procedures) to enforce resolution 
agreements and mediation agreements, 
as long as those other enforcement 
mechanisms are voluntary. 


Therefore, we are adding a new 
regulation on State enforcement 
mechanisms to clarify that States have 
the option of allowing resolution 
agreements and mediation agreements 
to be enforced through other 
mechanisms, provided that the other 
enforcement mechanisms do not operate 
to deny or delay the right of any party 
to the agreement to seek enforcement in 
an appropriate State or Federal court. 

Regarding the commenters’ suggestion 
of allowing State and circuit variations 
in enforcement mechanisms, we do not 
believe the Department has the 
authority to regulate in this area because 
doing se would interfere with matters 
reserved for State and Federal courts. In 
general, a written resolution or 
mediation agreement is a binding 
contract between the parties, and 
therefore, the validity and enforceability 


_ of that agreement would be reviewed in 


light of applicable State and Federal 
laws, including State contract laws. 
Changes: We have added a new 
§ 300.537 on State enforcement 
mechanisms to clarify that, 
notwithstanding §§ 300.506(b)(7) and 
new § 300.510(d)(2) (proposed 
§ 300.510(c)(2)), nothing in this part 
prevents a State from providing parties 
to a written agreement reached as a 
result of a mediation or resolution 
meeting other mechanisms to enforce 
that agreement, provided that such 
mechanisms are not mandatory and do 
not deny or delay the right of the parties 
to seek enforcement of the written ; 
agreement in a State court of competent 
jurisdiction or in a district court of the 
United States. We have also added a 
cross reference to new § 300.537 in new 
§ 300.510(d) (proposed § 300.510(c)), 
regarding written settlement 
agreements. 


Agreement Review Period (New 
§ 300.510(e)) (Proposed § 300.510(d)) 


Comment: Many commenters 
recommended including language in the 
regulations to ensure that parents are 
informed orally-and in writing that 
either party to a resolution agreement 
may reconsider and void the resolution 
agreement within three business days. 
One commenter expressed concern that 
some parents lack the education or legal 
expertise of school districts, and will 
miss this important right unless 
informed both orally and in writing. A 
few commenters stated that this notice 
must be provided to parents in their 
native language or primary mode of 
communication. 

Discussion: Section 300.504(a), 
consistent with section 615(d)(1)(A) of 
the Act, requires a public agency to 
provide parents with a copy of the 
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procedural safeguards notice at least one 
time in a school year and under the 

exceptional circumstances specified in 

_ §300.504(a), which includes the first 

occurrence of the filing of a due process 
complaint in a school year. The 
procedural safeguards notice, which 
must be written in language 
understandable to the general public 
and in the native language of the parent, 
unless clearly not feasible to do so, must 
include a full explanation of the Act’s 
procedural safeguards. If the native 
language or other mode of 
communication of the parent is not a 
written language, § 300.503(c)(2) 
requires the public agency to take steps 
to ensure that the notice is translated 
orally or by other means for the parent 
in his or her native language or other 
mode of communication and that the 
parent understands the content of the 
notice. Under § 300.504(c)(5)(ii), the 
notice must inform parents about the 
opportunity to present and resolve a due 
process complaint in accordance with 
the resolution process required in 
§ 300.510 and section 615(f)(1)(B) of the 

Act, including a party’s right to void the 
resolution agreement within three 
business days of execution. We believe 
it would be overly burdensome to 
require public agencies to provide the 
procedural safeguards notice both orally 
and in writing to an individual parent, 
and, therefore, decline to change the 
regulation. 

Changes: None. 

_ Comment: Several commenters 
recommended that the regulations 
clarify whether discussions during the 
resolution meeting remain confidential. 

Discussion: We decline to regulate on 
this matter because the Act is silent 
regarding the confidentiality of 
resolution discussions. However, there 
is nothing in the Act or these 
regulations that would prohibit the 
parties from entering into a 
confidentiality agreement as part of 
their resolution agreement. A State 
could not, however, require that the 
participants in a resolution meeting 
keep the discussions confidential or 
make a confidentiality agreement a 
condition of a parent’s participation in 
the resolution meeting. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
require each SEA to develop a model 
settlement agreement form with 
appropriate release language, a 
withdrawal form to be filed with the 
hearing officer, and a confidentiality 
agreement. 

Discussion: The terms of settlement 
agreements will necessarily vary based 
on numerous factors, including the 


nature of the dispute and the specific 
resolution agreed to by the parties 
involved. Therefore, we do not believe 
it is practical or useful to require SEAs 
to develop a model settlement 
agreement form. 

Changes: None. 

Comment: A few commenters 
recommended that the regulations 
define ‘‘days”’ in this section to mean 
“business days.”’ 

Discussion: Under § 300.11(a), day 
means calendar day, unless otherwise 
indicated as a business day or school 
day. All references to day in § 300.510 
are calendar days, except for new 
§ 300.510(e) (proposed § 300.510(d)), 
which specifies that the parties may 
void a resolution agreement within 
three business days of the agreement’s 
execution. 

Changes: None. 


Impartial Due Process Hearing 
(§ 300.511) 


Comment: One commenter stated that 
section 615(f)(1)(A) of the Act refers to 
when a due process complaint is 
“received” and recommended using this 
language in § 300.511(a), which refers to 
when a due process complaint is 
“filed.” The commenter stated that 
LEAs are more likely to understand and 
relate to when a due process complaint 
is ‘‘received’”’ versus when a due process 
complaint is ‘‘filed.” 

Discussion: We agree with the 
commenter and are changing 
§ 300.511(a) to be consistent with 
section 615(f)(1)(A) of the Act, which 
provides that a parent or the LEA must 
have the opportunity for an impartial 
due process hearing under this part 
when a due process complaint is 
received under section 615(b)(6) or (k) 
of the Act. 

Changes: For consistency with 
statutory language, we have changed the 
first clause in the first sentence of 
§ 300.511(a) by removing the words 
“filed under § 300.507” and adding in 
their place the words “received under 
§ 300.507 or § 300.532”. 

Comment: Some commenters 
recommended that the regulations 
clarify that a party has a right to seek 
immediate intervention from a hearing 
officer to resolve pre-hearing issues and 
disputes. One commenter recommended 
that the regulations clarify that hearing 
officers are empowered and obligated to 
promptly hear and decide all pre- 
hearing issues and disputes so that 
decisions can be made about whether to 
proceed to a hearing, as well as to focus 
and streamline the evidentiary hearing 
process. The commenter provided the 
following examples of pre-hearing 
issues that should be resolved prior to 


a hearing: the sufficiency of the 
complaint; the sufficiency of the 
response and notice pursuant to 

§ 300.508(e); the sufficiency of the 
response pursuant to § 300.508(f); 
motions for stay-put; the hearing 
schedule; the order of witnesses; the 
burden of proof; the burden of going 
forward; witness testimony by 
telephone or video conference; 
production of records; exchange of 
evidence; admissibility of evidence; and 


- issuance and enforcement of subpoenas 


and subpoenas duces tecum. 
Discussion: Section 615(c)(2)(D) and 
(E) of the Act, respectively, address 
situations where it is necessary for 
hearing officers to make determinations 
regarding the sufficiency of a complaint. 
and amendments to a complaint before 
a due process hearing. We do not 
believe it is necessary to regulate further 
on the other pre-hearing issues and ; 
decisions mentioned by the commenters 
because we believe that States should 
have considerable latitude in 
determining appropriate procedural 


tules for due process hearings as long as 


they are not inconsistent with the basic 


_elements of due process hearings and 


rights of the parties set out in the Act 
and these regulations. The specific 
application of those procedures to 
particular cases generally should be left 
to the discretion of hearing officers who 
have the knowledge and ability to 
conduct hearings in accordance with 
standard legal practice. There is nothing 
in the Act or these regulations that 
would prohibit a hearing officer from 
making determinations on procedural 
matters not addressed in the Act so long 
as such determinations are made in a 
manner that is consistent with a parent’s 
or a public agency’s right to a timely 
due process hearing. 

Changes: None. 

Comment: One commenter stated that 
the Act does not provide adequate 
guidance on the specific set of legal 
procedures that must be followed in 
conducting a due process hearing and 


recommended that the regulations 


include guidance regarding the 
following: Limiting the use of hearsay 
testimony; requiring all testimony to be 


' subject to cross-examination; the order 


of testimony; timelines; and the statute 
of limitations. The commenter stated 
that while timelines and the statute of 
limitations are addressed in the Act, 
there are no consequences for failure to 
comply. 

Discussion: In addition to addressing 
timelines, hearing rights, and statutes of 
limitations, the Act and these 
regulations also address a significant 
due process right relating to the 
impartiality and qualifications of 
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hearing officers. Under Section 615(f)(3) 
of the Act and § 300.511(c), a hearing 
officer must possess the knowledge and 
ability to conduct hearings in 
accordance with appropriate, standard 
legal practice. Hearing officers consider 
failure to comply with timelines and 
statutes of limitations on a case-by-case 
basis, depending on the specific 
circumstances in each case. We believe 
that the requirements for hearing 
officers are sufficient to ensure that 
proper legal procedures are used and 


‘that it is not appropriate to regulate on 


every applicable legal procedure that a 

hearing officer must follow, because 

those are matters of State law. 
Changes: None. 


Agency Responsible for Conducting the 
Due Process Hearing (§ 300.511(b)) 


Comment: One commenter noted that 
§ 300.511(b) refers to the State ora 
public agency holding a hearing, 
whereas the Act refers to the State or an 
LEA holding a hearing. The commenter 
requested clarification regarding 
whether any agency, other than an LEA, 
is permitted to hold a hearing under the 
Act. 

Discussion: The term “public agency” 
in these regulations is intended to 
address situations where an entity might 
satisfy the definition of public agency in 
§ 300.33, but would not satisfy the 
definition of LEA in § 300.28. As set 
forth in § 300.33, a public agency may 
be responsible for the education of a 
child with a disability. In these 
circumstances, the public agency would 
hold the due process hearing. 

Changes: None. 


Impartial Hearing Officer (§ 300.511(c)) 


Comment: A few commenters 
recommended revising 
§ 300.511(c)(1)(i)(B) to state that a 
hearing officer must not have a personal 
or professional conflict of interest. 

Discussion: Section 300.511(c)(1)(i)(B) 
incorporates the language in section 
615(f)(3)(A)(DOD of the Act and 
provides that a hearing officer must not 
be a person having a personal or 
professional interest that conflicts with 
the person’s objectivity in the hearing. 
The meaning of this requirement is clear 
and we do not believe it is necessary to 
change it to ensure continued 
compliance with this longstanding 
requirement. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
require the conduct of impartial hearing 
officers to be addressed by the State 
judicial code of conduct. 


. Discussion: Under section 615(f)(3) of 


the Act and § 300.511(c), a hearing 


officer must possess the knowledge and 
ability to conduct hearings and to 
render and write decisions in 
accordance with appropriate, standard 
legal practice. We believe that this 
provides sufficient guidance. The 
application of State judicial code of 
conduct standards is a State matter. 

Changes: None. 

Comment: One commenter noted that 
§ 300.511(c)(1)(iii) and (iv) require a 
hearing officer to possess the knowledge 
and ability to conduct hearings and 
render and write decisions in 
accordance with appropriate, standard 
legal practice, and recommended that 
the regulations outline standard legal 
practice so that parents without attorney 
representation will have this 
information. 

Discussion: The requirements in 
§ 300.511(c)(1)(iii) and (iv) incorporate 
the requirements in section 
615(f)(3)(A) (iii) and (iv) of the Act. 
These requirements are general in 
nature and appropriately reflect the fact 
that standard legal practice will vary 
depending on the State in which the 
hearing is held. Accordingly, it would 
not be feasible to outline standard legal 
practice in these regulations, as 
recommended by the commenter. 

Changes: None. 

Comment: Some commenters 
recommended that the regulations 
require hearing officers to receive 
ongoing, periodic professional 
development regarding new regulations 
and court decisions so that their 
decisions reflect the latest developments 
and interpretations. A few commenters 
recommended requiring SEAs to 
provide training for hearing officers by 
trainers who are experienced in 
conducting hearings and writing 
decisions in accordance with standard 
legal practice. A few commenters 
recommended that the regulations 
require hearing officers to be informed 
that they are bound by the decisions of 
courts that govern their jurisdiction. 

Discussion: It is not necessary to 
regulate in the manner recommended by 
the commenters because this is a 
responsibility of each State. The Act 
prescribes minimum qualifications for 
hearing officers, which are reflected in 
§ 300.511(c). Pursuant to its general 
supervisory responsibility, each State 
must ensure that individuals. selected to 
conduct impartial due process hearings 
meet the requirements in 
§ 300.511(c)(1)(ii) through (iv). States 
are in the best position to determine the 
required training and the frequency of 
the required training, consistent with 
State rules and policies. 

Changes: None. 


Comment: One commenter noted that 
the Act does not include the provision 
in § 300.511(c)(2), which provides that a 
person who otherwise qualifies to 
conduct a hearing is not an employee of 
the agency solely because he or she is 
paid by the agency to serve as a hearing 
officer. The commenter, therefore, 
recommended removing § 300.511(c)(2). 

Discussion: We do not agree that the 
provision should be removed. This 
provision is longstanding. Although the 
Act prohibits an individual who is 
employed by a public agency involved 
in the education or care of the child to 
be a hearing officer, we believe that it 
is important to continue to clarify that 
a person’s payment for serving as a 
hearing officer does not render that 
individual a public agency employee 
who is excluded from serving as a 
hearing officer. In many instances, 
public agencies retain hearing officers 
under contract. The fact that an 
individual is hired by a public agency 
solely for the purpose of serving as a 
hearing officer does not create an 
excluded employee relationship. Public 
agencies need to ensure that hearing 
officers conduct due process hearings 
and it is only reasonable that those 
persons are paid for their work as 
hearing officers. 

Changes: None. 

Comment: Some commenters 
requested that the regulations require 
SEAs to make the list of hearing officers 
and their qualifications available to the 
public. 

Discussion: Public agencies must 
maintain a list of persons who serve as 
hearing officers and a statement of their 
qualifications. However, there is 
nothing in the Act that requires a public 


- agency to make information regarding 


the qualifications of hearing officers 
available to the public. Parents do not 
select the hearing officer to hear their 
complaints. Therefore, we do not 
believe that it is necessary to require 
public agencies to provide information 
regarding the qualifications of hearing 
officers to the public, and we decline to 
regulate in this regard. The commenter’s 
recommendation would impose an 
additional burden on public agencies 
that is not required by the Act. 
Changes: None. 


Subject Matter of Due Process Hearings 
(§ 300.511(d)) 


Comment: A few commenters 
requested that the regulations clarify. 
that the party requesting the due process 
hearing may raise issues that are 
included in any amendments to the 
complaint. One commenter requested 
clarification regarding whether the party 
that the complaint is against can raise 


| 
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other issues. A few commenters 
recommended that the regulations 
clarify that hearing officers may raise 
and resolve issues concerning 
noncompliance even if the party 
requesting the hearing does not raise the 
issues. 

Discussion: Section 300.508(d)(4) and - 
section 615(c)(2)(E)(ii) of the Act 
provide that the applicable timeline for 
a hearing shall begin at the time that a 
party files an amended complaint, and 
makes clear that after the party files an 
amended complaint, timelines for the 
resolution meeting and the opportunity 
to resolve the complaint begin again. 
The issues raised in the amended 
complaint would be the subjects of the 
resolution meeting, and these issues 
also would be addressed in a due 
process hearing, if the LEA does not 
resolve the dispute to the satisfaction of 
the parent through the resolution 
process. 

The Act does not address whether the 
non-complaining party may raise other 
issues at the hearing that were not 
raised in the due process complaint, and 
we believe that such matters should be 
left to the discretion of hearing officers 
in light of the particular facts and 
circumstances of a case. The Act also 

‘does not address whether hearing 
officers may raise and resolve issues 
concerning noncompliance even if the 
party requesting the hearing does not 
raise the issues. Such decisions are best 
left to individual State’s procedures for 
conducting due process hearings. 

Changes: None. 

Comment: One commenter 
recommended that the Department 
include in the regulations language that 
allocates the burden of proof to the 
moving party. 

Discussion: Although the Act does not 
address allocation of the burden of proof 
in due process hearings brought under 
the Act, the U.S. Supreme Court 
recently addressed the issue. In Schaffer 
v. Weast, 546 U.S. —, 126 S. Ct. 528 
(2005) (Schaffer), the Court first noted 
that the term ‘“‘burden of proof” is 
commonly held to encompass both the 
burden of persuasion (i.e., which party - 
loses if the evidence is closely balanced) 
and the burden of production (i.e., the 
party responsible for going forward at 
different points in the proceeding). In 
Schaffer, only the burden of persuasion 
was at issue. The Court held that the’ 
burden of persuasion in a hearing - 
challenging the validity of an IEP is 
placed on the party on which this 
burden usually falls—on the party 
seeking relief—whether that is the 
parent of the child with a disability or 
the school district. Since Supreme Court 
precedent is binding legal authority, 


further regulation in this area is 
unnecessary. In addition, we are not 
‘aware of significant questions regarding 
the burden of production that would 
require regulation. 

Changes: None. 


Timeline for Requesting a Hearing 
(§ 300.511(e)) and Exceptions to the 
Timeline (§ 300.511(f)) 


Comment: Some commenters stated 
that exceptions to the timeline in 


§ 300.511(f) should include situations in 


which a parent is unable to file a due 
process complaint because the parent is 
not literate or cannot write in English. 
One commenter recommended 
considering the parent’s degree of 
English fluency and other factors in 
determining the parent’s ability to have 


‘knowledge about the alleged action that 


is the basis for the due process 
complaint. 

Discussion: Section 300.511(f), 
consistent with section 615(f)(3)(D) of 
the Act, provides explicit exceptions to 
the statute of limitations for filing a due 
process complaint. These exceptions 
include situations in which the parent 
is prevented from filing a due process 
complaint because the LEA withheld 
from the parent information that is 
required to be provided to parents under 
these regulations, such as failing to 
provide prior written notice ora 
procedural safeguards notice that was 
not in the parent’s native language, as 
required by §§ 300.503(c) and 
300.504(d), respectively. Additionally, 
in States using the timeline in 
§ 300.511(e) (i.e., “within two years of 
the date the parent or agency knew or 
should have known about the alleged 
action that forms the basis of the 
complaint’’), hearing officers will have 
to make determinations, on a case-by- 
case basis, of factors affecting whether 
the parent “knew or should have 
known” about the action that is the 
basis of the complaint. Therefore, we 
decline to add additional exceptions to 
§ 300.511(f). 

Changes: None. 

Comment: Some commenters 
requested that the regulations clarify 
whether the statute of limitations in 
section 615(b)(6)(B) of the Act is the 
same statute of limitations in section 
615(f)(3)(C) of the Act. The commenters 
stated that the Act and regulations are 
confusing because the statute of 
limitations is mentioned twice and 
implies that the timeline for filing a 
complaint and filing a request for a due. 
process hearing are different. 

Discussion: The statute of limitations 
in section 615(b)(6)(B) of the Act is the 
same as the statute of limitations in 
section 615(f)(3)(C) of the Act. Because 


we are following the structure of the 
Act, we have included this language in > 
§§ 300.507(a)(2) and 300.511(e). 

Changes: None. 

Comment: Some commenters 
recommended that the regulations 
clarify that ‘‘misrepresentations” by an 
LEA in § 300.511(f)(1) include 
misleading, as well as false, statements. 
The commenters stated that misleading 
statements create the same obstacle for 
parents as false statements in terms of 


-when parents know about an alleged 


violation. One commenter 
recommended that 
“misrepresentations”’ include both 
intentional and unintentional 
misrepresentations. 

Discussion: We do not believe it is 
appropriate to define or clarify the 
meaning of ‘‘misrepresentations,” as- 
requested by the commenters. Such 
matters are within the purview of the 
hearing officer. If the complaining party 
believes that the timeline in § 300.511(e) 
should not apply, the complaining party 
would need to ask the hearing officer to 
determine whether an untimely due 
process complaint can proceed to 
hearing based on misrepresentations by 
an LEA. The hearing officer would then 
determine whether the party’s allegation 
constitutes an exception to the 
applicable timeline. 

Changes: None. 


Additional Disclosure of Information 


(§ 300.512(b)) 


Comment: One coinmenter 
recommended that the regulations 
permit parties to mutually consent to 
waive the five-day timeline and 
exchange documents closer to the 
hearing date. 

Discussion: There is nothing in the 
Act or these regulations that would 
prevent the parties from agreeing to 
disclose relevant information to all 
other parties less than five business 
days prior to a due process hearing. 

Changes: None. 


Hearing Decisions (§ 300.513) 


Decision of Hearing Officer 
(§ 300.513(a)) 


Comment: Some commenters 
requested that the regulations clarify 
that LRE is a substantive, not a 
procedural, issue and that a hearing 
officer can base relief on the failure of 
an LEA to provide FAPE in the’LRE to 


the maximum extent possible. A few 


commenters recommended that the 
regulations allow a hearing officer to 
dismiss a complaint or to rule on 
summary judgment if there is no claim 
or controversy to be adjudicated. The 


- commenters stated that hearing officers 
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should be allowed to dismiss cases 
when the alleged violation does not: 
focus on a substantive issue. __ 
Discussion: Section 300.513(a)(1) and 
section 615(f)(3)(E) of the Act provide 
that, in general, a decision made by a 
hearing officer must be made on 
substantive grounds based on a 
determination of whether the child 
received FAPE. Furthermore, 
§ 300.513(a)(3), consistent with section 
615(f)(3)(E)(iii) of the Act, allows a 
hearing officer to order an LEA to 
comply with procedural requirements 
under §§ 300.500 through 300.536. 
Although the Act and these 
regulations require that hearing officers 
base determinations of whether a child 
received FAPE on substantive grounds, 
hearing officers also may find that a — 
child did not receive FAPE based on the 
specific procedural inadequacies set out 
in § 300.513(a)(2), consistent with 
section 615(f)(3)(E)(ii) of the Act. 
Hearing officers continue to have the 
discretion to dismiss complaints and to 


make rulings on matters in addition to | 


those concerning the provision of FAPE, 
such as the other matters mentioned in 
§ 300.507(a)(1). To clarify this point, we 
are revising the heading of § 300.513(a) 
to refer to decisions of hearing officers 
about FAPE, and are revising 
§ 300.513(a)(1). The requirements in 
§§ 300.507 through 300.508 governing 
the content of the due process 
complaint, including requirements for 
sufficiency and complaint amendment, 
and requirements governing the 
resolution process in § 300.510 should 
help to ensure that due process 
complaints that are the subject of a due 
process hearing under this part contain 
claims that are appropriate for a hearing 
officer’s decision. 

Changes: We have reworded 
§ 300.513(a)(1) and revised the heading 
of § 300.513(a) to refer to decisions 
regarding FAPE. 


Construction Clause (§ 300.513(b)) 


Comment: Some commenters 
recommended that the construction 
clause in § 300.513(b) include that 
nothing in §§ 300.507 through 300.513 
shall be construed to affect the right of 
a parent to file a complaint with the 
SEA under §§ 300.151 through 300.153 
for a procedural violation that does not 
meet the requirements in 
§ 300.513(a)(2). 

Discussion: We decline to make the 


- change requested because we think that 


these matters are already addressed in 
the regulations. Section 300.507(a) 
describes the matters on which a party 
can request a due process hearing. 
Section 300.151(a) provides that an 
organization or individual may file a 


; signed written complaint alleging that a 


public agency has violated a 
requirement of Part B of the Act, which 
would include procedural violations 
that would not meet the standard in 
§ 300.507(a)(1). 

_Changes: None. 


Finality of Hearing Decision; Appeal; 
Impartial Review (§ 300.514)- 
Comment: One commenter 
recommended clarifying that 
§ 300.514(b) applies only to States with 
a two-tier due process system. 
Discussion: We believe that 
§ 300.514(b)(1) is clear that a State-level 
appeal of a due process decision is 
available only in States that have a two- 
tiered due process system. This is a 
longstanding provision, which is 
consistent with section 615(g) of the 
Act. We do not believe further 
clarification in the text of the 
regulations is necessary. 
Changes: None. 


Timelines and Convenience of Hearings 
and Reviews (§ 300.515) 


Comment: One commenter 
recommended that the regulations 
clarify when the various timelines for 
resolution meetings and due process 
hearings start and stop. One commenter 
disagreed with § 300.515(a), stating that 
the 45-day timeline should begin when 
the public agency receives a request for 
a due process hearing. 

Discussion: We agree that clarification 
is needed regarding the various 
timelines for resolution meetings and 
due process hearings. As stated earlier 
in the Analysis of Comments and 
Changes in § 300.510, we have added a 
new paragraph (c) in § 300.510 to 
specify adjustments to the 30-day 
resolution period and when the 45-day 
timeline for due process hearings begins 
for these exceptions. In order to be 
consistent with this change, we are 
changing the introductory language in 
§ 300.515(a). 

Changes: We have changed the 
introductory language in § 300.515(a) to 
reference the adjustments to the 30-day 
timeline in new § 300.510(c). 

Comment: A few commenters 
recommended that the hearings and 
reviews be conducted at a time and 
place that are ‘mutually convenient” to 
the parent and child involved, rather 
than ‘“‘reasonably convenient,” as 
required in § 300.515(d). Another 
commenter recommended that the 
hearings and reviews be conducted at a 
time and place that is reasonably 
convenient to “‘all parties involved.” 

Discussion: The Department believes 
that every effort should be made to 
schedule hearings at times and locations 


that are convenient for the parties 


involved. However, given the multiple 


individuals that may be involved in a 
hearing, it is likely that hearings would 
be delayed for long periods of time if the 
times and locations must be ‘‘mutually 
convenient”’ for all parties involved. 
Therefore, we decline to change this 
regulation. 

Changes: None. 


Civil Action (§ 300.516) 


Comment: Several commenters 
recommended that the regulations 
clarify that the 90-day timeline for a 
party aggrieved by the findings and 
decision of a due process hearing to file 
a civil action begins either from the date 
of a hearing officer’s decision or from 
the date of a State review officer’s 
decision, if the State has a two-tiered 
due process system. One commenter 
stated that many cases would be 
inappropriately dismissed if this 
regulation is not clarified. 

Discussion: We agree with the 
commenters and are clarifying that the 
party bringing the action has 90 days 
from the date of the decision of the 
hearing officer or the decision of the 
State review official to file a civil action, 
or, if the State has an explicit time 
limitation for bringing civil actions 
under Part B of the Act, in the time 
allowed by that State law. This change 
is needed to ensure that the applicable 
time limitation does not penalize parties 
in States with two-tier due process 
systems that require a party aggrieved 
by the due process hearing officer’s 
decision to file a State-level appeal prior 
to bringing a civil action in State or 
Federal court. 

Changes: We have added “or, if 
applicable, the decision of the State 
review official,” in § 300.516(b) to 
clarify the timeline for bringing a civil 
action in States that have a two-tiered 
due process system. 

Comment: Some commenters 
recommended that the regulations 
clarify that the State time limit for 
bringing a civil action under Part B of 
the Act can only be used if it is longer 
than 90 days. One commenter 
recommended that the regulations 
clarify whether State law may establish 
a time limit of less than the 90 days for 
filing a civil action. 

Discussion: Section 300.516(b) and 
section 615(i)(2)(B) of the Act provide 
that the party bringing the action shall 
have 90 days from the date of the 
decision of the hearing officer or the 
decision of the State review official to 
file a civil action or, if the State has an 
explicit time limitation for bringing civil 
actions under Part B of the Act, in the 
time allowed by that State law. There is 


if 
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no requirement that would limit the 
State’s authority to set a time limit 
longer than or shorter than 90 days and 
we believe that the regulations are clear 
that a State may set a longer or shorter 
time limit under State law. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
require an LEA, at the conclusion of a 
due process hearing, to provide a parent 
who is not represented by counsel, a 
written notice regarding the time limit 
for filing a civil action. 

Discussion: Parents involved in a due 
process hearing would already have 
received information about the 
availability of a civil action and the 
timeline for filing a civil action when 
they received the procedural safeguards 
notice, in accordance with § 300.504. 
We decline to require an additional 
notice at the conclusion of a due process 
hearing, because this would impose an 
additional paperwork burden on public 
agencies. 

Changes: None. 


Attorneys’ Fees (§ 300.517) 


Comment: We received a number of 
comments seeking clarification of, or 
modifications to, the statutory language 
governing the award of attorneys’ fees. 
Some commenters recommended that 
the regulations require the SEA or LEA 
to affirmatively prove that the parent’s 
intent was improper in order to be 
awarded attorneys’ fees under this 
provision. A few commenters 
recommended modifying the regulations 
to expressly require a determination by 
a court that the complaint or cause of 
action was frivolous, unreasonable, or 
without foundation, before an award of 
attorneys’ fees can be considered. 

One commenter requested that the 
regulations clarify that section 
* 615(i)(3)(B)(i) of the Act seeks to codify 
the standards set forth in Christiansburg 
Garment Co. v. EEOC, 434 U.S. 412 
(1978), and that the principles set forth 
in this action (that attorneys’ fees may 
only be awarded to defendants in 
actions where the plaintiffs’ claims are 
frivolous, without foundation, or 
brought in bad faith) should apply in 
favor of school districts and parents, 
since either party can bring complaints. 

One commenter recommended that 
§ 300.517(a)(1)(ii) and (iii) be revised to 
refer to an attorney of a parent or a 
parent because there are many parents 
who are attorneys representing their 
children in due process hearings. 
Another commenter recommended 
including language that the parent must 
be the prevailing party on substantive 
grounds in order to claim an award of 
attorneys’ fees. 


Discussion: Section 300.517(a) 
incorporates the language in section 
615(i)(3)(B) of the Act. Further guidance 
on the interpretation of this statutory 
language is not appropriate since 
judicial interpretations of statutory 
provisions will necessarily vary based 
upon case-by-case factual 
determinations, consistent with the 
requirement that the award of 
reasonable attorneys’ fees is left to a 
court’s discretion. 

With regard to the recommendation 
that we include language that the parent 
must be the prevailing party on 
substantive grounds, we decline to 
regulate because we believe that the 


statutory provisions regarding attorneys’ 


fees are appropriately described in 

§ 300.517. Furthermore, section __ 
615(f)(3)(E) of the Act, reflected in 

§ 300.513, recognizes both that hearing 
officer determinations that a child did 
not receive FAPE, in some 
circumstances, may be based on 
procedural violations, and that hearing 
officers may order LEAs to comply with 
procedural requirements. Either of these 
circumstances, in appropriate cases, 
might result in a parent being 
determined to be a prevailing party for 
purposes of claiming attorneys’ fees. 

We decline to add language to 
§ 300.517(a)(1)(ii) to refer to a parent 
who is an attorney, because the 
reference to “an attorney of a parent”’ 
would include anyone serving as an 
attorney. 

Changes: None. 

Comment: One commenter 
recommended that § 300.517(a)(1)(iii), 
regarding attorneys’ fees, be changed to 
include non-attorney advocates who are 
acting on behalf of parents and provide 
that these individuals be held to the 
same standard as attorneys. Another 
commenter expressed concern regarding 
circuit court rulings that require SEAs to 
pay for expert witnesses for parents who 
cannot afford them. The commenter 
recommended that the regulations 
permit SEAs to establish a list of private 
experts who are willing to testify at due 
process hearings and to use funds 
provided under Part B of the Act to pay 
such experts when either party uses 
them. 

Discussion: Section 615(i)(3)(B) of the 
Act allows a court to award reasonable 
attorneys’ fees as a part of the costs to 
a parent who is the prevailing party. 
Although the Act also provides parents 
with the right to be accompanied and 
advised by individuals with special 
knowledge or training with respect to 
the problems of children with 
disabilities at a due process hearing, it 
does not provide for awarding attorneys’ 
fees to these other individuals. Lay 


advocates are, by definition, not 
attorneys and are not entitled to 
compensation as if they were attorneys. 
In addition, consistent with the 
Supreme Court’s recent decision in 
Arlington Central Sch. Dist. Bd. of Educ. 
v. Murphy, No. 05-18, U.S., 2006 U.S. 
LEXIS 5162 (June 26, 2006), if Congress 
wishes to allow recovery of experts’ fees 
by prevailing parents, it must include 
explicit language authorizing that 
recovery, which was not done in the 
Act. This would apply whether the 
expert was seeking payment for 
testifying or advocating. 

Changes: None. 

Comment: One commenter stated that 
attorneys’ fees should be available for 
resolution meetings because parents are 
required to attend these meetings before 
a due process hearing can begin. 
Another commenter recommended that 
the regulations clarify that the 
prohibition on attorneys’ fees for 
resolution activities applies to the 
resolution meeting, as well as any 
resolution agreement. One commenter 
requested that the regulations clarify 
that attorneys’ fees for resolution 
meetings will not be paid until a 
compromise is reached, and will be 
based on the resolution meeting itself 
and not the work that the attorney puts | 
into preparing for the resolution 
meeting. ; 

Discussion: Section 300.517(c)(2)(iii) 
of the regulations, consistent with 
section 615(i)(3)(D)(iii) of the Act, 
specifies that the resolution meeting is 
not considered to be a meeting 
convened as a result of an 
administrative hearing or judicial action 
or an administrative hearing or judicial 
action for purposes of the attorneys’ fees — 
provision. Accordingly, such fees may 
not be awarded for resolution meetings. 

While it is clear that attorneys’ fees 
may not be awarded for resolution 
meetings, the Act is silent as to whether 
attorneys’ fees are available for activities 
that occur outside the resolution 
meeting conducted pursuant to section 
615(f)(1)(B)(i) of the Act and 
§ 300.510(a). We decline to regulate on 
this issue because we believe these 
determinations will be fact-specific and 
should be left to the discretion of the 
court. 

Changes: None. 

Comment: A few commenters asked 
whether attorneys’ fees can be awarded 
for attending an IEP Team meeting that 
is convened as a result of a mediation 
session conducted prior to the filing of 
a due process complaint or for attending 
an IEP Team meeting that is convened 
as a result of a mediation session 
conducted at any time. 


| 
| 
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Discussion: Section 615(i)(3)(D)(ii) of 
the Act permits States to determine 
whether attorneys’ fees may be awarded 
for an IEP Team meeting that results 
from a mediation session described in 
§ 300.506. Section 300.517(c)(2)(ii), as 
proposed, inadvertently, limited States 
to considering awarding attorneys’ fees 
for an IEP Team meeting conducted as 
the result of a mediation arising prior to 
the filing of a due process request. This 
was an error and has been corrected to 
allow States the discretion to award 
attorneys’ fees for a meeting of the IEP 
Team conducted as a result of any 
mediation described in § 300.506. 

Changes: In order to be consistent 
with section 615(i)(3)(D)(ii) of the Act, 
we have revised § 300.517(c)(2)(ii) by 
placing a period after the reference to 
§ 300.506 and removing the rest of the 
sentence. 

Comment: One commenter 
recommended that attorneys’ fees 
should also apply to due process 
complaints brought by private schools 
or agencies, not just families. 

Discussion: Section 300.507(a)(1) 
permits a parent or a public agency to 
file a due process complaint under the 
Act. Private schools or agencies are not 
permitted to file a due process 
complaint under the Act. Under section 
615(f)(1)(A) of the Act, only the parents 
and public agency are authorized to 
request a due process hearing. 

Changes: None. 

Comment: One commenter requested 
that the regulations clarify in 
§ 300.517(c)(3) what standard will be 
used to determine whether a parent was 
substantially justified in rejecting a 
settlement offer. 

Discussion: It would be inappropriate 
to include a standard for determining 
whether a parent is substantially 
justified in rejecting a settlement offer 
because such matters will depend on 
the specific facts and circumstances in 
each case. The hearing officer, as the 
designated trier of fact under the Act, is 
in the best position to determine 
whether a parent was substantially 
justified in rejecting a settlement offer. 
We would expect that a hearing officer’s 
decision will be governed by commonly 
applied State evidentiary standards, 
such as whether the testimony is 
relevant, reliable, and based on 
sufficient facts and data. 

Changes: None. 


Child’s Status During Proceedings 
(§ 300.518) 


Comment: A few commenters 
requested clarification regarding 
whether the current educational 
placement is the last agreed-upon 
placement. One commenter requested 


clarification as to whether the pendent 
placement is the regular education class 
or a class or program selected by the 
child’s IEP Team. 

Discussion: We believe that there is 
no need for further regulations in this 
area. The current educational placement 
during the pendency of any 
administrative or judicial proceeding 
described in § 300.518 and section 
615(j) of the Act, refers to the setting in 
which the IEP is currently being | 
implemented. The child’s current 
placement is generally not considered to 
be location-specific. 

Changes: None. 

Comment: One commenter 
recommended clarifying that an IFSP is 
not a child’s pendent placement as the 
child transitions from a Part C early 
intervention program to a Part B 
preschool program. 

Discussion: The programs under Parts 
B and C of the Act differ in their scope, 
eligibility, and the services available. 
Services under Part B of the Act are 
generally provided in a school setting. 
By contrast, services under Part C of the 
Act are provided, to the maximum 
extent appropriate, in the natural 
environment, which is often the infant 
or toddler’s home or other community 
program designed for typically 
developing infants or toddlers. The 


‘Department has long interpreted the 


current educational placement language 
in the stay-put provisions in section 
615(j) of the Act and § 300.518(a) as 
referring only to the child’s placement 
under Part B of the Act and not to the 
early intervention services received by 
the child under Part C of the Act. We 
believe that a child who previously 
received services under Part C of the 
Act, but has turned three and is no 
longer eligible under Part C of the Act, 
and is applying for initial services under 
Part B of the Act, does not have a 
“current educational placement.” 

- We are adding language to clarify that 
if the complaint involves an application 
for initial services under Part B of the 
Act from a child who has turned three 
and is no longer eligible under Part C of : 
the Act, the public agency is not 
required to continue providing the early 
intervention services on the child’s 


IFSP. The provision clarifies that a 


public agency must obtain parental 
consent prior to the initial provision of 
special education and related services, 
consistent with § 300.300(b), and ifa 
child is eligible under Part B of the Act 
and the parent provides consent under 
§ 300.300(b), the public agency must 
provide those special education and 
related services that are not in dispute 
between the parent and the public 
agency. 


Changes: We have added a new 
paragraph (c) in § 300.518 to clarify the 
Department’s longstanding policy that if 
a complaint involves an application for 


initial services under Part B of the Act 


from a child who has turned three and 
is no longer eligible under Part C of the 
Act, the public agency is not required to 
continue providing the early 
intervention services on the child’s 
IFSP. Proposed § 300.518(c) has been 
redesignated as new § 300.518(d). 

Comment: Ofte commenter 
recommended revising § 300.518 to 
clearly state that during the pendency of 
any administrative or judicial 
proceeding, LEAs are not absolved of 
their obligation to fully comply with all 
substantive and procedural 
requirements in Part B of the Act, with 
the exception of requirements that are 
impossible to fulfill because of the stay. 
put order or because of a parent’s 
refusal. 

Discussion: We do not agree that the 
change requested by the commenter is 
necessary. Section 615(j) of the Act and 
§ 300.518 provide that during the 
pendency of any administrative or 
judicial proceeding regarding a due 
process complaint under § 300.507, 
except as provided in § 300.533, unless 
the parent and the SEA or LEA agree to 
a proposed change in the educational 
placement of the child, the child 
remains in the current educational 
placement. Implicit in maintaining a 
child’s current educational placement is 
the requirement that the public agency. 
must ensure that FAPE continues to be 
made available to the child. 

Changes: None. 

Comment: A few commenters 
recommended that stay put not apply to 
a child if the child’s parent fails to 
participate in a resolution meeting. 
Another commenter expressed concern 
about the applicability of the stay put 
provision when resolution meetings are 
delayed. 

Discussion: The Act now makes the 
resolution process a prerequisite to an 
impartial due process hearing. Under 
section 615(j) of the Act, a child must 
be maintained in the current 
educational placement while 
proceedings under the Act are pending, 
and paragraph (a) of § 300.518 clarifies 
that unless the parent and the public 
agency agree otherwise, the child 
involved in the complaint must remain 
in his or her current educational 
placement during the pendency of any 
administrative or judicial proceeding 
regarding a due process complaint 
under § 300.507. Thus, the Act is clear 
that the public agency must maintain 
the child’s current educational 
placement during the pendency.of the 
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30-day resolution process, which is 
triggered once the parent files a due 
process complaint under this part, 
regardless of whether the due process 
complaint is resolved prior to a due 
process hearing. We believe it is 
important for this to be clear in the 
procedural safeguards notice. Therefore, 
we are changing § 300.504(c)(7) to 
clarify that the notice must inform 
parents about the child’s placement 
during the pendency of any due process 
complaint. 

Since a party must file a due process 
complaint as the first step in the hearing 
process, we also are making a change in 
§ 300.518(a) to refer to a due process 
complaint, rather than a request for a 
due process hearing. This change is 
needed to clarify that a child’s right to 
remain in the current educational 
placement attaches when a due process 
complaint is filed, regardless of whether 
the due process complaint results in a 
request for a due process hearing. 

Changes: We have removed the 
reference in § 300.504(c)(7) to due 
process “hearings” and added “any due 
process complaint” to clarify that the 
procedural safeguards notice must 
include information regarding the 
child’s placement during the pendency 
of any due process complaint. We also 
have changed § 300.518 by removing the 
words “request for a due process 
hearing” prior to the reference to 
§ 300.507 and adding, in their place, the 
words “due process complaint.” 

Comment: One commenter 
recommended including language to 
invalidate the stay put agreement if the 
original decision is reversed at the 
second tier hearing or in a judicial 
appeal. One commenter recommended 
providing interim financial relief for 
parents if an LEA appeals the decision 
of a due process hearing officer to 
maintain a child with a disability in a 
private school setting. 

Discussion: We are maintaining the 
provisions in proposed § 300.518(c), 
(new § 300.518(d)), but with one 
modification. The basis for this 
regulation is the longstanding judicial 
interpretation of the Act’s pendency 
provision that when a hearing officer’s 
decision is in agreement with the parent 
that a change in placement is 
appropriate, that decision constitutes an 
agreement by the State agency and the 
parent for purposes of determining the 
child’s current placement during 
subsequent appeals. See, e.g., Burlington 
School Committee v. Dept. of Educ., 471 
U.S. 359, 372 (1985); Susquenita School 
District v. Raelee S., 96 F.3d 78, 84 (3rd 
Cir. 1996); Clovis Unified Sch. Dist. v. 
Cal. Office of Administrative Hearings, 
903 F.2d 635, 641 (9th Cir. 1990). To 


clarify that new § 300.518(d) (proposed 
§ 300.518(c)) does not apply to a first- 
tier due process hearing decision in a 
State that has two tiers of administrative 
review, but only to a State-level hearing 
officer’s decision in a one-tier system or 
State review official’s decision in a two- 
tier system that is in favor of a parent’s 
proposed placement, we are removing 
the reference to “local agency” in new 
§ 300.518(d). This change is made to 
align the regulation more closely with 
case law. 

With regard to the concern about 
providing financial relief for prevailing 
parents when an LEA appeals the 
decision of a due process hearing to 
maintain a child with a disability in a 
private school setting, we decline to 
regulate on this issue because such 
decisions are matters best left to State 
law, hearing officers, and courts. 

Changes: We have removed “or local 
agency” in new § 300.518(d) (proposed 
§ 300.518(c)) because a decision by a 
hearing officer or a State review official 
in favor of a parent’s proposed 


placement is an agreement between the | 


parent and the State, not the local 
agency. 

Comment: One commenter 
recommended clarifying that any 
agreement by a parent to waive the stay 
put protection must comply with the 
requirements for consent in § 300.9. 

Discussion: Consent is required when 
a pending complaint involves an 
application for initial admission to 
public school. In this case, parental 
consent is required for the child to be 
placed in the public school until the 
completion of all proceedings, 
consistent with § 300.518(b) and-section 
615(j) of the Act. Other waivers of the 
stay put protections while an 
administrative or judicial proceeding is 
pending, need only be by agreement 
between the parent and the public 
agency. 

Changes: None. 


Surrogate Parents (§ 300.519) 


Comment: A few commenters asked 
whether a student in the penal system 
has a right to a surrogate parent. 

Discussion: Students with disabilities 
in State correctional facilities do not 
have an automatic right to a surrogate 
parent solely by reason of their 
confinement at a correctional facility. 
Public agencies must make case-by-case 
determinations in accordance with the 
requirements in § 300.519, regarding 
whether a student with a disability in a 
State correctional facility needs a 
surrogate parent. Whether a student 
with a disability confined in a State 
correctional facility is considered a 
ward of the State, as defined in new 


§ 300.45 (proposed § 300.44) whose . 
rights must be protected through the 
appointment of a surrogate parent, is a 
matter that must be determined-under 
State law. 

Changes: None. 

Comment: One commenter 
recommended defining the term 
“‘locate’”’ as used in § 300.519. 

Discussion: “Locate,” as used in 
§ 300.519(a)(2), regarding a public 
agency’s efforts to locate a-child’s 
parent, means that a public agency 
makes reasonable efforts to discover the 
whereabouts of a parent, as defined in 
§ 300.30, before assigning a surrogate 
parent. We do not believe that it is 
necessary to define ‘‘locate’’ in these 
regulations because it has the same 
meaning as the common meaning of the 
term. 

Changes: None. 


Duties of Public Agency (§ 300.519(b)) 


Comment: A number of comments 
were received regarding the procedures 
for assigning surrogate parents. One 
commenter recommended requiring 
LEAs to appoint a surrogate parent 
unless the juvenile court has already 
appointed one. The commenter stated 
that this would avoid situations in 
which the LEA and juvenile court each 
believe that the other is assuming this 
responsibility and a surrogate parent is 
never appointed. 

A few commenters recommended that 
the process for assigning surrogate 
parents within the 30-day timeframe be 
developed in collaboration with judges 
and other child advocates. Some 
commenters recommended that the 
regulations require the involvement of 
child welfare agencies, homeless 
liaisons, and any other party who has 
knowledge about the needs of homeless 
children or children in foster care in 
determining whether a surrogate parent 


is needed. 


Discussion: It is not necessary to 
amend the regulations in the manner 
recommended by the commenters. To 
ensure that the rights of children with 
disabilities are protected, § 300.519(b) 
requires public agencies to have a 
method for determining whether a child 
needs a surrogate parent and for 
assigning a surrogate parent toa child. 
Such methods would include 


- determining whether a court has already 


appointed a surrogate parent, as 
provided under § 300.519(c). Therefore, 
it is unnecessary to add language 
requiring LEAs to appoint a surrogate 
parent unless the juvenile court has 
already appointed one, as requested by 
a commenter. Section 300.519(d)(1) 
allows a public agency to select.a 
surrogate parent in any way permitted 
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under State law, and § 300.519(h) 
requires the SEA to make reasonable 
efforts to ensure the assignment of a 
surrogate parent not more than 30 days 
after a public agency determines that the 
child needs a surrogate parent. 

We believe that the determination of 
whether public agencies collaborate 
with other parties, such as child welfare 
agencies or homeless liaisons, in 
appointing surrogate parents is best left 
to State discretion. There is nothing in 
the Act that would prohibit a public 
agency from collaborating with judges ~ 
and child advocates in establishing a 
process for assigning surrogate parents, 
as recommended by the commenter. 
However, in situations where a public 
agency involves other parties in 
determining whether a surrogate parent 
is needed, the public agency must 


- ensure that the confidentiality of 


personally identifiable data, 
information, and records collected or 
maintained by SEAs and LEAs is 
protected in accordance with §§ 300.610 
through 300.627, and that the privacy of 
education records is protected under 
FERPA and its implementing 
regulations in 34 CFR part 99. 

Changes: None. 

Comment: One commenter 
recommended retaining current 
§ 300.370(b)(2), which specifically 
mentions the recruitment and training 
of surrogate parents as a State-level 
activity for which funds provided under 
Part B of the Act may be used. One 
commenter requested clarification as to 
who should provide training for 
surrogate parents. A few commenters 
recommended that PTIs in each State be 
responsible for training surrogate 
parents. 

Discussion: It is not necessary to 
retain current § 300.370(b)(2) inorder to 
permit the continued use of funds 
provided under Part B of the Act for the 


‘recruitment and training of surrogate 


parents. Section 300.704(b) and section 
611(e)(2)(C)(i) of the Act provide that 
funds reserved for other State-level 
activities may be used for support and 
direct services, including technical 
assistance, personnel preparation, and 
professional development and training. 
This would include the recruitment and 
training of surrogate parents. 
Determinations regarding who should 
conduct the training for surrogate 
parents are best left to the discretion of 


_ State and local officials. There is 


nothing in the Act or these regulations 
that requires or prohibits surrogate 
parent training to be conducted by PTIs. 
Changes: None. 
Comment: A few commenters 
recommended that a child have the 
same surrogate parent for each IEP Team 


meeting, eligibility meeting, and other 
meetings in which a parent’s presence is 
requested by the public agency. 

Discussion: The Act and these 
regulations do not address the length of 
time that a surrogate parent must serve. 
Nor do we believe that it would be 
appropriate to impose a uniform rule in 
light of the wide variety of 
circumstances that might arise related to 
a child’s need for a surrogate parent._ 
Even so, to minimize disruption for the 
child, public agencies should take steps 
to ensure that the individual appointed 
as a surrogate parent can serve in that 
capacity over the period of time that the 
child needs a surrogate. 

Changes: None. 


Wards of the State (§ 300.519(c)) 


Comment: Many commenters stated 
that the requirements for a surrogate 
parent for public wards of the State 
(when a judge overseeing a case 
appoints a surrogate parent) are less 
stringent than the requirements for 
surrogate parents for other children. The 
commenters stated that the 
requirements that surrogate parents 
have no personal or professional interest 
that conflicts with the interest of the 
child, and have knowledge and skills 
that ensure adequate representation of 
the child, as required in 
§ 300.519(d)(2)(ii) and (iii), respectively, 
should be required for surrogate parents 
for children who are wards of the State. 
One commenter recommended that 
court-appointed surrogate parents 
should have to meet Federal 
requirements for surrogate parents, not 
the requirements promulgated by LEAs. 
The commenter stated that courts may 
have jurisdiction over cases from more 
than one school district and should not 
have to apply different standards 
depending on which school district is 
involved. 

Discussion: The criteria for selecting 
surrogate parents in § 300.519(d)(2)(ii) 
and (iii), which apply to surrogate 
parents appointed by a public agency 
for children with disabilities under Part 
B of the Act, do not apply to the 
selection of surrogate parents for 
children who are wards of the State 
under the laws of the State. Section 
615(b)(2)(A)(i) of the Act provides that, 
in the case of a child who is a ward of 
the State, a surrogate parent may 
alternatively be appointed by the judge 
overseeing the child’s care, provided 
that the surrogate parent is not an 
employee of the SEA, the LEA, or any 
other agency that is involved in the 
education or care of the child. We 
decline to impose additional 
requirements for surrogate parents for 
children who are wards of the State 


beyond what is required in the Act, so 
as to interfere as little as possible with 
State practice in appointing individuals 
to act for the child. However, we would 
expect that in most situations, the court- 
appointed individuals will not have 
personal or professional interests that 
conflict with the interests of the child 
and will have the knowledge and skills 
to adequately represent the interests of 
the child. 

Changes: None. 

Comment: One commenter 
recommended that the regulations 
clarify that if a parent under § 300.30 is 
known and the child is a ward of the 
State, the public agency must appoint a 
surrogate parent only if the public 
agency determines that a surrogate 
parent is needed to protect the 
educational interests of the child. The 
commenter stated that the public agency 
should not appoint a surrogate parent 
without approval of a court of 
competent jurisdiction if the parent is 
the biological or adoptive parent whose 
rights to make educational decisions for 
the child have not been terminated, 
suspended, or limited. 

Discussion: The commenters’ concern 
is already addressed in the regulations. 
Section 300.30(b)(1) provides that when 
there is more than one party attempting 
to act as a parent, the biological or 
adoptive parent must be presumed to be 
the parent, unless the biological or 
adoptive parent does not have legal 
authority to make educational decisions 
for the child. 

Changes: None. 

- Comment: Some commenters noted 
that the regulations do not protect a 
child who is a ward of the tribe in the 
same manner as a child who is a ward 
of the State. The commenters stated that 
this means that American Indian 
children have less protection than 
children of other ethnicities and 
recommended that the regulations 
clarify that wards of the State include 
children who are wards of a tribe of 
competent jurisdiction. 

Discussion: The definition of State in 


. new § 300.40 (proposed § 300.39) is 


based on section 602(31) of the Act, 
which does not include an Indian tribe 
or tribal governing body. Therefore, the 
Department does not have the authority 
to interpret ward of the State to include 
children who are wards of a tribe of 
competent jurisdiction. However this 
does not relieve States or the BIA of 
their responsibility to ensure that the 
rights of a child who is a ward of a tribe 
are protected through the appointment 
of a surrogate parent under § 300.519 
when no parent can be identified; when 
the agency cannot, after reasonable 
efforts, locate a parent; or when the 
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child is an unaccompanied homeless 
youth. 
Changes: None. 


Criteria for Selection of Surrogates 
(§ 300.519(d)) 


Comment: Many commenters 
recommended that the regulations 
require public agencies to develop 
procedures to terminate the 
appointment of a surrogate parent if the 
person does not perform the duties of a 
surrogate parent. The commenters stated 
that such procedures should be 
developed in collaboration with the 
child welfare agency, as well as any 
other party knowledgeable about a 
child’s need for surrogate assignments, 
including homeless liaisons, court- 
appointed special advocates, guardians 
ad litem, attorneys, or judges. 

Discussion: If a public agency learns 
that an individual appointed as a 
surrogate parent is not carrying out the 
responsibilities of a surrogate parent in 
§ 300.519(g), the public agency, 

_consistent with its obligation to protect 
the rights of children with disabilities 
under the circumstances set out in 


§ 300.519(a), would need to take steps to 


terminate the appointment of a : 
surrogate parent. It is up to each State 
to determine whether procedures to 
terminate surrogate parents are needed 
and whether to collaborate with other 
agencies as part of any procedures they 
may choose to develop. 

Changes: None. 

Comment: A few commenters stated 
that the regulations should specify that 
an LEA cannot replace a surrogate 
parent simply because the surrogate 
parent disagrees with an LEA. 

Discussion: As noted in the response 
to the prior comment, public agencies 
have a responsibility to ensure that a 
surrogate parent is carrying out their 
responsibilities, so there ate some 
circumstances when removal may be 
appropriate. A mere disagreement with 
the decisions of a surrogate parent about 
appropriate services or placements for 
the child, however, generally would not 
be sufficient to give rise to a removal, 
as the role of the surrogate parent is to 
represent the interests of the child, 
which may not be the same as the 
interests of the public agency. We do 
not think a regulation is necessary, 
however, as we believe that the rights of 
the child with a disability are 
adequately protected under Section 504 
of the Rehabilitation Act (Section 504) 
and Title II of the Americans with 
Disabilities Act (Title II), which prohibit 
retaliation or coercion against any 
individual who exercises their rights 
under Federal law for the purpose of 
assisting children with disabilities by 


protecting rights protected under those 
statutes. See, 34 CFR 104.61, referencing 
34 CFR 100.7(e); 28 CFR 35.134. These | 
statutes generally prohibit 
discrimination against individuals on 
the basis of disability by recipients of 
Federal financial assistance (Section 
504) and prohibit discrimination against 
individuals on the basis of disability by 
State and local governments (Title II). 
Changes: None. 


Non-Employee Requirement; 
Compensation (§ 300.519(e)) 


Comment: A few commenters 
recommended that the regulations state 
that a foster parent is not prohibited 
from serving as a surrogate parent for a 
child solely because the foster parent is 
an employee of the SEA, LEA, or other 
agency that is involved in the education 
or care of the child. 

Discussion: A child with a foster 
parent who is considered a parent, as 
defined in § 300.30(a), does not need a 
surrogate parent unless State law, 
regulations, or contractual obligations 
with a State or local entity prohibit a 
foster parent from acting as a parent, 
consistent with § 300.30(a)(2). 
Therefore, there is no need to change 
the regulations in the manner suggested 
by the commenters. 

Changes: None. 


Unaccompanied Homeless Youth 
(§ 300.519(f)) 


Comment: A few commenters 
requested clarification on how long the 
appointment should be for a temporary 
surrogate for an unaccompanied 
homeless youth. A few commenters also 
requested clarification on how the 
conflict of interest, and knowledge and 
skills requirements for surrogate parents 
apply to temporary surrogate parents for 
unaccompanied homeless youth. 

Discussion: Section 300.519(f) allows 
LEAs to appoint a temporary surrogate 
parent for a child who is an 


‘unaccompanied homeless youth, 


without regard to the requirement in 


§ 300.519(d)(2)(i) that a surrogate parent 


not be an employee of any agency 
involved in the education or care of the 
child. Thus, a temporary surrogate 
parent for an unaccompanied homeless 
youth may include State, LEA, or 
agency staff that is involved in the 
education or care of the child. 
The Act does not specify how long a 
temporary surrogate parent can 
represent the child. Nor do we believe 
it is necessary or appropriate to specify 
a time limit for a temporary surrogate 
parent, as the need for a temporary 
surrogate parent will vary depending on 
the specific circumstances and unique 


problems faced by each unaccompanied 
homeless youth. 

Section 300.519(f) specifically allows 
the appointment of a temporary 
surrogate parent without regard to the 
non-employee requirements in 
§ 300.519(d)(2)(i). There are no similar 
exceptions for the requirements in 
§ 300.519(d)(2)(ii) and (iii). Therefore, 
temporary surrogate parents for 
unaccompanied homeless youth must 
not have a personal or professional 
interest that conflicts with the interest 
of the child the surrogate parent 
represents, and must have the ~ 


’ knowledge and skills that ensure 


adequate representation of the child, 
consistent with § 300.519(d)(2)(ii) and 
(iii), respectively. 

Changes: None. 


Surrogate Parent Responsibilities 
(§ 300.519(g)) 


Comment: A few commenters 
requested a definition of ‘“‘surrogate 
parent.”” Some commenters stated that 
§ 300.519(g) provides only general 
parameters regarding the 
responsibilities of surrogate parents and 
does not provide guidance on specific 
duties or responsibilities of surrogate 
parents. The commenters stated that, at 
a minimum, the regulations should 
require that States develop duties and 
responsibilities for surrogate parents, 
such as meeting with the child, 
participating in meetings, and reviewing 
the child’s education record. 

Discussion: We do not believe that it 
is necessary to define ‘‘surrogate parent” 
because § 300.519(g), consistent with 
section 615(b)(2) of the Act, clarifies 
that a surrogate parent is an individual 
who represents the child in all matters 
related to the identification, evaluation, 
and educational placement of the child, 
and the provision of FAPE to the child. 
This is a longstanding provision and is 
intended to describe the areas in which 
a surrogate parent may represent the 
child. 

We believe that the provisions in 
§ 300.519 are sufficient to ensure that 
public agencies fulfill their obligation to 
ensure that the rights of children are 
protected in the circumstances in | 
§ 300.519(a). Therefore, we believe it is | 
unnecessary, and would be over 
regulating, to specify in these 
regulations requirements for surrogate 
parents to meet and get to know the 
child prior to meetings, as 
recommended by one commenter. 
Likewise, we do not believe that it is 
necessary to require public agencies to 
develop specific duties and 
responsibilities for surrogate parents 
because public agencies already must 
ensure that a surrogate parent has the 
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knowledge and skills that ensure 
adequate representation of the child, 
consistent with § 300.519(d). However, 
if a public agency determined there was 
a need to specify the duties and 
responsibilities for surrogate parents, 
there is nothing in the Act or these 
regulations that would prohibit them 
from doing so. 

Changes: None. 


SEA Responsibility (§ 300.519(h)) 


Comment: Some commenters 
recommended requiring LEAs to report 
to the SEA when a child needs a 
surrogate parent so that the SEA can 
fulfill its obligation to ensure that 
surrogate parents are assigned within 
the 30-day timeframe required in 
§ 300.519(h). Some commenters 
requested clarification regarding what it 
means for the SEA to make “reasonable 
efforts” to appoint surrogate parents 
within the 30-day timeframe. The 
commenters recommended that SEAs 
track whether LEAs or courts appoint 
surrogate parents in a timely manner 
and provide technical assistance to 
LEAs and courts that fail to:meet the 30-. 
day timeframe. 

Some commenters stated that LEAs 
spend too much time determining that 
a surrogate parent is needed and 
prolong the decision that a surrogate 
parent is needed until the LEA is ready 
to appoint the surrogate parent. One 
commenter stated that children in 
residential care facilities often have an 
immediate need for a surrogate parent 
and waiting 30 days to appoint a 
surrogate parent could cause lasting 
damage to a child. 

Discussion: It would be over- 
regulating to specify the specific 
“reasonable efforts” that a State must 
take to ensure that a surrogate parent is 
appointed within the 30-day timeframe 
required in § 300.519(h), because what 
is considered a “reasonable effort’’ will 
vary on a case-by-case basis. We do not 
believe we should require LEAs to 
report to the State when a child in their 
district needs a surrogate parent or to 
require SEAs to track how long it takes 
LEAs and courts to appoint surrogate 
parents because to do so would be 
unnecessarily burdensome. States have 
the discretion to determine how best to 
monitor the timely appointment of 
surrogate parents by their LEAs. States 
also have discretion to use funds 
reserved for other State-level activities 
to provide technical assistance to LEAs 
and courts that fail to meet the 30-day 
timeframe, as requested by the 
commenters. 

Under their general supervisory 
authority, States have responsibility for 
ensuring that LEAs appoint surrogate 


parents for children who need them, 
consistent with the requirements in 
§ 300.519 and section 615(b)(2) of the 
Act. Therefore, if an LEA consistently 
fails to meet the 30-day timeframe or 
unnecessarily delays the appointment of 
a surrogate parent, the State is 
responsible for ensuring that measures 
are taken to remedy the situation. 
Changes: None. 


Transfer of Rights at Age of Majority 
(§ 300.520) 


Comment: A few commenters 
recommended clarifying § 300.520(a)(2) 
to mean that all rights transfer to 
children who have reached the age of 
majority under State law. 

Discussion: To change the regulation 
in the manner suggested by the 
commenters would be inconsistent with 
the Act. Section 615(m)(1)(D) of the Act 
allows, but does not require, a State to 
transfer all rights accorded to parents 
under Part B of the Act to children who . 
are incarcerated in an adult or juvenile, 
State or local correctional institution 
when a child with a disability reaches 
the age of majority under State law. 

Changes: None. 

Comment: A few commenters stated 
that families are often unaware of the 
transfer of rights at the age of majority 
and recommended requiring schools to 
inform parents and students in writing 
of the transfer of rights one year prior 
to the day the student reaches the age | 
of majority. 

Discussion: The commenters’ 
concerns are addressed elsewhere in the 
regulations. Section 300.320(c), 
consistent with section 
614(d)(1)(A)(VII)(cc) of the Act, 
requires that, beginning not later than 
one year before the child reaches the age 
of majority under State law, the IEP 
must include a statement that the child 
has been informed of the child’s rights 
under Part B of the Act, if any, that will 
transfer to the child on reaching the age 
of majority. Section 300.322(f) 
(proposed § 300.322(e)) requires the 
public agency to give a copy of the 
child’s IEP to the parent, and, therefore, 
parents are informed as well. 

Changes: None. 

Comment: One commenter 
recommended that the regulations allow 
parents to continue to serve as the 
decision-maker and to retain the rights 
under the Act even in situations where 
the child is not determined to be 
incompetent under State law, if the 
student and parent agree in writing that 
the parent retains such rights. The 
commenter stated that a State may not 
have a mechanism to determine that the 
child does not have the ability to 
provide informed consent, as required 


in § 300.520(b), and if a State does have 
such a mechanism, it may be costly and 
time consuming for a parent to go to 
court to retain such rights. The 
commenter stated that an agreement 
between the parent and student should 
be a simple process whereby the student 
and parent both sign a form stating their 
agreement. 

Discussion: Section 300.520(b) 
recognizes that some States have 
mechanisms to determine that a child 
with a disability who has reached the 
age of majority under State law does not 
have the ability to provide informed 
consent with respect to his or her 
educational program, even though the 
child has not been determined 
incompetent under State law. In such 
States, the State must establish 
procedures for appointing the parent 
(or, if the parent is not available, 
another appropriate individual) to 
represent the educational interests of 
the child throughout the remainder of 
the child’s eligibility under Part B of the 
Act. Whether parents may retain the 
ability to make educational decisions for 
a child who has reached the age of 
majority and who can provide informed 
consent is a matter of State laws 
regarding competency. That is, the child 
may be able to grant the parent a power 
of attorney or similar grant of authority 
to act on the child’s behalf under 
applicable State law. We believe that the 
rights accorded individuals at the age of 
majority, beyond those addressed in the 
regulation, are properly matters for 
States to control. 

To ensure that this provision is clear, 
we are making minor changes to the 
language. These changes are not 
intended to change the meaning of 
§ 300.520(b) from the meaning in. 
current § 300.517(b). 

- Changes: We have changed 
§ 300.520(b) for clarity. 


Discipline Procedures (§§ 300.530 


through 300.536) 


Authority of School Personnel 
(§ 300.530) 


Case-by-Case Determination 
(§ 300.530(a)) 


Comment: Many commenters 
requested clarifying the phrase 
“consider any unique circumstances on 
a case-by-case basis” in § 300.530(a) and 
what, if any, unique circumstances 
should be considered. A few of these 
commenters requested that the 
regulations include specific criteria to 
be used when making a case-by-case 
determination. Other commenters 
suggested clarifying that the purpose of 
a case-by-case detérmination is to not 
allow school personnel to remove a 
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child to an interim alternative 
educational setting for violating a code 
of student conduct when to do so would 
seem unjust under the circumstances. 
Some commenters suggested clarifying 
that the purpose of a case-by-case 
determination is to limit, not expand, 
disciplinary actions for a child with a 
disability. One commenter expressed: 
concern that permitting school 
personnel to consider any unique 
circumstances on a case-by-case basis 
when determining a change in 
placement may result in schools 
applying this provision to cases for 
which it was not intended, potentially 
resulting in a denial of FAPE. Other 
commenters requested clarifying that a 
child’s-disciplinary history, ability to 
understand consequences, and 
expression of remorse should be factors 
considered when making a case-by-case 
determination. A few commenters 
requested school personnel document 
any supports provided to a child with 
a disability prior to the child’s violation 
of a code of student behavior when 
making a case-by-case determination. 
Discussion: We believe that the 
regulations do not need to be amended 
to clarify “consider any unique 
circumstances on a case-by-case basis” 
because what constitutes “unique 
circumstances” is best determined at the 
local level by school personnel who 
know the individual child and all the 
facts and circumstances regarding a 
child’s behavior. We believe it would 
impede efforts of school personnel 
responsible for making a determination 
as to whether a change in placement for 
disciplinary purposes is appropriate for 
a child if the Department attempted to 
restrict or limit the interpretation of 
“consider any unique circumstances on 
a case-by-case-basis.”’ Factors such as a 
child’s disciplinary history, ability to 
understand consequences, expression of 
remorse, and supports provided to a 
child with a disability prior to the 
violation of a school code could be 
unique circumstances considered by 
school personnel when determining 
whether a disciplinary change in 
placement is appropriate for a child 
with a disability. We believe providing 
school personnel the flexibility to 
consider whether a change in placement 
is appropriate for a child with a 
disability on a case-by-case basis and to 
determine what unique circumstances 
should be considered regarding a child 
who violates a code of conduct, as | 
provided for under section 615(k)(1)(A) 
of the Act, will limit the inappropriate 


removal of a child with a disability from. 


his or her current placement to an 
interim alternative educational setting, 


another setting, or suspension. We also 
decline the commenters’ suggestion to 
regulate further about the case-by-case 
determination in light of the discretion 
granted under the Act to school 
personnel in making this determination. 

Changes: None. 

Comment: Several commenters 
expressed concern that § 300.530(a) 
could be used to justify ignoring a 
manifestation determination when 
determining whether a change in 
placement is appropriate for a child. 
These commenters stated that the 
authority of school personnel to 
consider any unique circumstances on a 
case-by-case basis could be used to 
usurp the authority of the group making 
the manifestation determination and the 
IEP Team. Some commenters 
recommended removing the phrase 
“consistent with the requirements of 
this section” in § 300.530(a) because it 
is not included in the Act and limits the 
individualized disciplinary options that 
might arise under this authority. 

Discussion: Section 300.530(a), 
consistent with section 615(k)(1)(A) of 
the Act, clarifies that, on a case-by-case 
basis, school personnel may consider 
whether a change in placement, that is 
otherwise permitted under the 
disciplinary procedures, is appropriate 
and should occur. It does not 
independently authorize school 
personnel, on a case-by-case basis, to 
institute a change in placement that 
would be inconsistent with § 300.530(b) 
through (i), including the requirement 
in paragraph (e) of this section regarding 
manifestation determinations. We are 
revising § 300.530(a) to clarify that any 
consideration regarding a change in 
placement under paragraph (a) of this 
section must be consistent with all other 
requirements in § 300.530. 

Changes: We have revised 
§ 300.530(a) to refer to the other 
requirements of § 300.530. 

Comment: One commenter 
recommended changing § 300.530(a) to 
include the role of the IEP Team when 
determining whether a change in 
placement is appropriate for a child 
with a disability who violates a code of 
student conduct. 

Discussion: We believe § 300.530(a), 
which follows the language in section 
615(k)(1)(A) of the Act, appropriately 
gives school personnel the authority to 
determine, on a case-by-case basis, 
whether a change in placement that is 
consistent with the other requirements 


of § 300.530, would be appropriate for a 


child with a disability who violates a 
code of student conduct and, therefore, 
we do not believe it is appropriate to 
define a role for the IEP Team in this 
paragraph. There is nothing, however, 


in the Act or these regulations that 
would preclude school personnel from 
involving parents or the IEP Team in 
making this determination. 

Changes: None. 

Comment: Some commenters 
requested clarifying who constitute 
“school personnel”’ as used in 
§ 300.530(a). 

Discussion: We do not believe it is © 
necessary or appropriate to clarify in 
these regulations the “school 


personnel” that may consider whether a 


change in placement for disciplinary 
reasons is appropriate for a child 
because such decisions are best made at 
the local school or district level and 
based on the circumstances of each 
disciplinary case. 

Changes: None. 

Comment: Several commenters 
requested that the regulations clarify the 
meaning of ‘‘violates a code of student 
conduct.” The commenters expressed 
concern that school personnel could use 
any minor infraction to remove a child. 

Discussion: Local school personnel 
have the necessary authority to protect 
the safety and well-being of all children 
in their school and, therefore, are in the 
best position to determine a code of 
student conduct that is uniform and fair 
for all children in their school. We, 
therefore, do not believe it is necessary 
or appropriate to clarify in § 300.530(a) 
the meaning of “violates a code of 
student conduct.” 

Changes: None. 


General (§ 300.530(b)) 


Comment: Several commenters 
requested removing “consecutive” from 
§§ 300.530 and 300.536 because there is 
no reference to consecutive school days 
in the Act. 

Discussion: We are not removing 
“consecutive” from §§ 300.530 through 
300.536, as recommended by the 
commenters, because the Department 
has long interpreted the Act to permit 
children with disabilities who violate a 
code of student conduct to be removed 
from their current educational 
placement for not more than 10 
consecutive school days at a time, and 
that additional removals of 10 
consecutive school days or less in the 


same school year would be possible, as _- 


long as any removal does not constitute 
a change in placement. We do not 
believe the changes to section 615(k) of 
the Act justify any change in this 
position. Further, the Department’s 
position is consistent with S. Rpt. No. 
108-185, p. 43, which states that “a — 
school may order a change in placement 
for a child who violates a code of 
student conduct to an appropriate 
interim educational setting, another 
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setting, or suspension, for 10 
consecutive school days or less, to the 
same extent that it would apply such a 
discipline measure to a child without a 
disability.” 

Changes: None. 

Comment: One commenter 
recommended replacing “school days”. 
with ‘“‘calendar days” in § 300.530 
because using ‘“‘school days” in the 

regulations might create a disincentive 
for school personnel to find solutions 
and develop an appropriate IEP in a 
timely manner. 

Discussion: Section 615(k)(1)(B) of the 
Act clearly states that school personnel 
may remove a child with a disability 
who violates a code of student conduct 
from their current placement to an 
appropriate alternative education 
setting, other setting, or suspension, for 
not more than 10 “school days;”’ 
therefore, it would be inconsistent with 
section 615(k)(1)(B) of the Act to change 
“school days” to “calendar days” as 
suggested by the commenter. 

Changes: None. 

Comment: One commenter requested 
that § 300.530 and all sections that 

- pertain to discipline stipulate that 
‘children with disabilities must not be 
disciplined more severely than non- 
disabled children and disciplinary 
measures applied to them must not be 
longer in duration than those applied to 
non-disabled students. 

Discussion: We do not believe that it 
is necessary to change the regulations to 
state that children with disabilities must 
not be disciplined more severely than 
non-disabled children because 
§ 300.530(b)(1), consistent with section 
615(k)(1)(B) of the Act, is sufficiently 
clear that disciplinary measures are to 
be applied to children with disabilities 
to the extent they are applied to 
children without disabilities. Further, 
the manifestation determination 
provision in paragraph (e) of this 
section, and the right of a parent to 
request an expedited due process 
hearing in § 300.532, regarding the 
disciplinary placement or manifestation 
determination, are sufficient to ensure 
that schools implement disciplinary 
policies that provide for a uniform and 
fair way of disciplining children with 
disabilities in line with the discipline 
expectations for non-disabled students. 
A primary intent of Congress in revising 
section 615(k) of the Act was to provide 
for a uniform and fair way of 
disciplining all children—both for those 
children with disabilities and those 
children without disabilities. (S. Rpt. 
No. 108-185, p. 43; H. a No. 108-77, 
pp. 116-119). 

Changes: None. 


Comment: A few commenters 
requested clarifying the Department’s 
basis for the general authority of school 
personnel to remove a child with a 2 
disability for up to 10 consecutive 
school days, so as not to preclude 
subsequent short-term removals in the 
same school year. Many commenters 
expressed concern that permitting 
subsequent removals of up to 10 
consecutive school days in the same 
school year could be misapplied and 
result in a denial of services. Several 
commenters stated that § 300.530 is not 
clear as to whether students who are 
removed for more than 10 school days 
in a school year must continue to 
receive services. 

Discussion: The Department has long 
interpreted-the Act to permit schools to 
remove a child with a disability who 
violates a code of student conduct from 
his or her current placement for not 
more than 10 consecutive school days, 


‘and that additional removals of 10 


consecutive school days or less in the 
same school year would be possible, as 


_long as those removals do not constitute 


a change in placement. The 
requirements in § 300.530(b) do not 
permit using repeated disciplinary 
removals of 10 school days or less as a 
means of avoiding the change in 
placement options in § 300.536. We 
believe it is important for purposes of 
school safety and order to preserve the 
authority that school personnel have to 
be able to remove a child for a 
discipline infraction for a short period 
of time, even though the child already 
may have been removed for more than 
10 school days in that school year, as 
long as the pattern of removals does not 
itself constitute a change in placement 
of the child. 

On the other hand, discipline must 
not be used as a means of disconnecting 
a child with a disability from education. 
Section 300.530(d) clarifies, in general, 
that the child must continue to receive 
educational services so that the child 
can continue to participate in the 
general curriculum (although in another 
setting), and progress toward meeting 
the goals in the child’s IEP. 

Changes: None. 

Comment: Several commenters 
recommended retaining the 
Department’s long term policy that an 
in-school suspension would not be 
considered a part of the days of 
suspension as long as the child is 
afforded the opportunity to continue to 
appropriately progress in the general 
curriculum, continue to receive services 
specified on the child’s IEP, and 
continue to participate with 
nondisabled children to the extent they 
would have in their current placement. 


Other commenters recommended 
including in the regulations the 
commentary from the March 12, 1999 
Federal Register (64 FR 12619) 
regarding whether an in-school 
suspension or a bus suspension 
constitutes a day of removal. 
Discussion: It has been the 
Department’s long term policy that an 
in-school suspension would not be 
considered a part of the days of 
suspension addressed in § 300.530 as 
long as the child is afforded the 
opportunity to continue to appropriately 
participate in the general curriculum, 
continue to receive the services 
specified on the child’s IEP, and 
continue to participate with 
nondisabled children to the extent they 
would have in their current placement. 
This continues to be our policy. 
Portions of a schoo] day that a child had 
been suspended may be considered as a 


removal in regard to determining 


whether there is a pattern of removals 
as defined in § 300.536. 

Whether a bus suspension would 
count as a day of suspension would 
depend on whether the bus 
transportation is a part of the child’s 
IEP. If the bus transportation were a part 
of the child’s IEP, a bus suspension 
would be treated as a suspension under 
§ 300.530 unless the public agency 
provides the bus service in some other 
way, because that transportation is 
necessary for the child to obtain access 
to the location where services will be 
delivered. If the bus transportation is 
not a part of the child’s IEP, a bus 
suspension is not a suspension under 
§ 300.530. In those cases, the child and 
the child’s parent have the same 
obligations to get the child to and from 
school as a nondisabled child who has 
been suspended from the bus. However, 
public agencies should consider 
whether the behavior on the bus is 
similar to behavior in a classroom that 
is addressed in an IEP and whether the 


‘child’s behavior on the bus should be 


addressed in the IEP or a behavioral 
intervention plan for the child. 

Because the determination as to 
whether an in-school suspension or bus 
suspension counts as a day of 
suspension under § 300.530 depends on 
the unique circumstances of each case, 
we do not believe that we should 
include these policies in our 
regulations. 

Changes: None. 


Services (§ 300.530(d)) 


Comment: Many commenters 
expressed concern that the change from 
“continue to progress in the general 
curriculum”’ in current § 300.522(b)(1) 
to “continue to participate in the 


46716 


Federal Register/Vol. 71, No. 156/Monday, August 14, 2006/Rules and Regulations 


general education curriculum” in 

§ 300.530(d)(1)(i) is a lower standard. 
They requested that we use the language 
from current § 300.522(b)(1). 

Discussion: Section 615(k)(1)(D)(i) of 
the Act and § 300.530(d)(1) provide that 
a child must continue to receive 
educational services so as to enable the 
child ‘‘to continue to participate in the 
general educational curriculum, 
although in another setting, and to 
progress toward meeting the goals set 
out in the child’s IEP.” We believe that 
using the statutory language in the 
regulation is appropriate because the 
Act specifically uses different language 
to describe a child’s relationship to the 
general education curriculum in periods 
of removal for disciplinary reasons than 
for services under the child’s regular IEP 
in section 614(d)(1)(A)(i)(IV) of the Act. 
Based on this difference, we decline to 
make the mgs requested. 

We caution that we do not interpret 
“participate” to mean that a school or 
district must replicate every aspect of 
the services that a child would receive 
if in his or her normal classroom. For 
example, it would not generally be 
feasible for a child removed for 
disciplinary reasons to receive every 
aspect of the services that a child would 
receive if in his or her chemistry or auto 
mechanics classroom as these classes 
generally are taught using a hands-on 
component or specialized equipment or 
facilities. 

Changes: None. 

Comment: Many commenters 
recommended § 300.530(d) clarify that 
children with disabilities who violate a 
code of student conduct and are 
removed from their current placement 
to an interim alternative educational 
setting or another setting, or are 
suspended, are entitled to FAPE in 
accordance with section 612(a)(1) of the 
Act. Several commenters recommended 
revising § 300.530(d)(1)(i) to explicitly 
state that the educational services 
provided to a child removed for 
disciplinary reasons must include all 
the special education services, related 
services, supplementary aids and 
services, and accommodations required 
by the child’s IEP to ensure the child 
receives FAPE. Many commenters 
requested that the regulations clarify 
that LEAs must continue to implement 
a child’s IEP as written, including © 
related services, while the child is in an 
interim alternative educational setting. 

Discussion: Section 612(a)(1)(A) of the 
Act provides that FAPE must be made 


available to all children with disabilities © 


ages 3 through 21, inclusive, including 
children with disabilities who have 
been suspended or expelled from 
school. Further, section 615(k)(1)(D)(i) 


of the Act provides that if school 
personnel seek to order a change in 
placement of a child with a disability 
who violates a code of student conduct, 
the child must continue to receive 
education services (as provided in 
section 612(a)(1) of the Act) so as to 
enable him or her to continue to 
participate in the general curriculum, 
although in another setting (which 
includes an interim alternative 
education setting), and to progress 
toward meeting the goals set out in the 
child’s IEP. In other words, while 
children with disabilities removed for 
more than 10 school days in a school 
year for disciplinary reasons must 
continue to receive FAPE, we believe 
the Act modifies the concept of FAPE in 
these circumstances to encompass those 
services necessary to enable the child to 
continue to participate in the general 
curriculum, and to progress toward 
meeting the goals set out in the child’s 
IEP. An LEA is not required to provide 
children suspended for more than 10° 
school days in a school year for 
disciplinary reasons, exactly the same 
services in exactly the same settings as 
they were receiving prior to the 
imposition of discipline. However, the 
special education and related services 
the child does receive must enable the 


_ child to continue to participate in the 


general curriculum, and to progress 
toward meeting the goals set out in the 
child’s IEP. 

Section 300.530(d) clarifies that 
decisions regarding the extent to which 
services. would need to be provided and 
the amount of services that would be 
necessary to enable a child with a 
disability to appropriately participate in 
the general curriculum and progress 
toward achieving the goals on the 
child’s IEP may be different if the child 
is removed from his or her regular 


placement for a short period of time. For 


example, a child who is removed for a 
short period of time and who is 
performing at grade level may not need 
the same kind and amount of services to 
meet this standard as a child who is 
removed from his or her regular 
placement for 45 days under 
§ 300.530(g) or § 300.532 and not 
performing at grade level. 
We believe it is reasonable for school 
personnel (if the child is to be removed 
for more than 10 school days in the 
same school year and not considered a 
change in placement) and the IEP Team 
(if the child’s removal is a change in 
placement under § 300.536 and not a 
manifestation of the child’s disability or 
a removal pursuant to § 300.530(g)) to 
make informed educational decisions 
about the extent to which services must 


be provided for a child with a disability 


_ placed in an interim alternative 


educational setting, another setting, or 
suspension to enable the child to 
participate in the general education 
curriculum and make progress toward 
the goals of the child’s IEP. 

As stated above, we read the Act as 
modifying the concept of FAPE in 
circumstances where a child is removed 
from his or her current placement for 
disciplinary reasons. Specifically, we 
interpret section 615(k)(1)(D)(i) of the 
Act to require that the special education 
and related services that are necessary 
to enable the child to continue to 
participate in the general education 
curriculum and to progress toward 
meeting the goals set out in the child’s 
IEP, must be provided at public 
expense, under public supervision and 
direction, and, to the extent appropriate 
to the circumstances, be provided in 
conformity with the child’s IEP. We, 
therefore, believe § 300.530(d)(1) should 
be amended to be consistent with the 
Act by adding the reference to the FAPE 
requirements in § 300.101(a), and to 
ensure it is understood that the 
educational services provided to a child 
removed for disciplinary reasons are 
consistent with the FAPE requirements - 
in section 612(a)(1) of the Act. 

We are making additional technical 
changes to paragraph (d)(1) to eliminate 
cross-references, where appropriate, and 
to provide greater clarity that children 
with disabilities removed for 
disciplinary reasons pursuant to 
paragraphs (c) and (g) of this section 
must continue to receive services and 
receive, as appropriate, a functional 
behavior assessment and behavior _ 
intervention services and modifications. 
We are, therefore, removing from 
paragraph (d)(1) of this section the 
phrase ‘“‘except as provided in 
paragraphs (d)(3) and (d)(4)” and 
removing the reference to paragraph (b) 
of this section, which references the 
general authority for removing a child 
who violates a code of student conduct, 
as it is unnecessary. 

Changes: Section 300.530(d)(1)(i) has 
been amended to be consistent with 
section 615(k)(1)(D)(i) of the Act by 
cross-referencing the FAPE requirement 
in § 300.101(a). We have also revised 
paragraph (d)(1) by removing the 
reference to the exceptions for 
paragraph (d)(3) and (d)(4) of this 
section and removing the reference to 
paragraph (b) of this section. 

Comment: None. 

Discussion: In light of the changes 
made to proposed paragraph (d)(1) of 
this section by removing the phrase 
regarding the exceptions for paragraph 
(d)(3) and (d)(4) of this section, it is 
necessary to revise § 300.530(d)(2) to 
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accurately reflect when services may be 
provided in an interim alternative 
educational setting. 

Changes: We have modified 
§ 300.530(d)(2) to clarify that services 
required by paragraph (d)(1), (d)3), 
(d)(4), and (d)(5) of this section may be 
provided in an interim alternative 
educational setting. : 

Comment: Several commenters stated 
that § 300.530(d)(3) is not clear and 
requested clarification as to whether 
children who are removed for more than 
10 school days in the same school year 
must continue to receive services. One 
commenter expressed concern that 
§ 300.530(d)(3), which clarifies that a 
public agency is only required to 
provide services to a child with a 
disability who is removed from his or 
her current placement for 10 school 
days or less in that school year if it 
provides services to a child without 
disabilities who is similarly removed, is 
unsupported by the Act and 
substantially undermines the rights 
afforded to children with disabilities 
removed from their current placement 
for disciplinary reasons. The commenter 
wanted this provision removed from the 
regulations. Other commenters 
requested clarifying the authority of 
school personnel with respect to the 
procedures in § 300.530(d)(3). 

Discussion: The Act and the 
regulations recognize that school 
officials need some reasonable degree of 
flexibility when disciplining children 
with disabilities who violate a code of - 
student conduct. Interrupting a child’s 
participation in education for up to 10 
school days over the course of a school 
year, when necessary and appropriate to 
the circumstances, does not impose an 
unreasonable limitation on a child with 
a disability’s right to FAPE. Section 


300.530(d)(3) is consistent with section _ 


612(a)(1)(A) of the Act and current 
§ 300.121(d) and reflects the 
Department’s longstanding position that 
public agencies need not provide 
services to a child with a disability 
removed for 10 school days or less in a 
school year, as long as the public agency 
does not provide educational services to 
nondisabled children removed for the 
same amount of time. This position was 
affirmed by the Supreme Court in Honig 
v. Doe, 484 U.S. 305 (1988). We are 
amending § 300.530(d){3) to replace 
“need not” with “is only required to” 
for greater clarity. We also are amending 
paragraph (d)(3) of this section to write 
it in active voice and in the positive and 
removed the cross-reference to the 
general provision in paragraph (b) of 
this section, as it is not necessary. 
Changes: Technical changes have 
been made to § 300.530(d)(3) to remove 


the cross-reference to paragraph (b) of 
this section. We also amended this 
paragraph as stated above to provide 
greater clarity. 

Comment: Many commenters wanted 
us to remove the words “‘if any” from 
§ 300.530(d)(4). Several commenters 
thought that § 300.530(d)(4), which 
allows school personnel to determine 
the extent to which services are needed, 
“if any,” gives public agencies the 
authority to deny special education 
services to students who have been 
suspended or expelled for more than 10 
school days in a school year. Other 
commenters also thought that including 
the phrase ‘‘if any” implies that special 
education services are not mandatory 
for a child who has been removed for 10 
or more non-consecutive days and do 
not constitute a change in placement. 

Discussion: We believe 
§ 300.530(d)(4) ensures that children 
with disabilities removed for brief 
periods of time receive appropriate 
services, while preserving the flexibility 
of school personnel to move quickly to 
remove a child when needed and 
determine how best to address the 
child’s needs. Paragraph (d)(4) of this 
section is not intended to imply that a 
public agency may deny educational 
services to children with disabilities 
who have been suspended or expelled 
for more than 10 school days in a school 
year, nor is § 300.530(d)(4) intended to 
always require the provision of services 
when a child is removed from school for 
just a few days in a school year. We 
believe the extent to which educational 
services need to be provided and the. 
type of instruction to be provided would 
depend on the length of the removal, the 
extent to which the child has been 
removed previously, and the child’s 
needs and educational goals. For 
example, a child with a disability who 
is removed for only a few days and is 
performing near grade level would not 
likely need the same level of 
educational services as a child with a 
disability who has significant learning 
difficulties and is performing well 
below grade level. The Act is clear that 
the public agency must provide services 
to the extent necessary to enable the 
child to appropriately participate in the 
general curriculum and appropriately 
advance toward achieving the goals in 
the child’s IEP. 

We recognize the concern of the 
commenters that the phrase “‘if any” 
could imply that school personnel need 
not provide educational services to 
these children. Therefore, we are 
removing the phrase “if any’’ from 
paragraph (d)(4). For clarity, we are — 


replacing the cross-reference to 


§ 300.530(d)(1) with the language from 


§ 300.530(d)(1)(i) and restructure the 
paragraph. 

Changes: The phrase “if any” has 
been removed from § 300.530(d)(4). For 
clarity, we have removed a cross 
reference in § 300.530(d)(4) and 
replaced it with the language from . 

§ 300.530(d)(1)(i) and made technical 
edits to restructure the paragraph. 

Comment: One commenter questioned 
whether the ability of school personnel 
to remove a child from his or her 
current placement for disciplinary 
reasons means, if a child’s current 
placement is a special education 
classroom setting, school personnel may 
remove the child from special education 
services. 

Discussion: If the child’s current 
placement is a special education setting, 
the child could be removed from the 
special education setting to another 
setting for disciplinary reasons. 
Similarly, if the child with a disability 
who violated a school code of conduct 
receives services in a regular classroom, 
the child could be removed to an 
appropriate interim alternative 
educational setting, another setting, or 
suspension. Section 300.530(b), 
consistent with section 615(k)(1)(B) of 
the Act, provides that school personnel 
may remove a child with a disability 
who violates a code of student conduct 
from his or her current placement to an 
appropriate interim alternative 
educational setting, another setting, or 
suspension. However, § 300.530(d) is 
clear that the child who is removed for 
more than 10 school days in the same 
school year must continue to receive 
educational services, to enable the child 
to continue to participate in the general 
education curriculum, although in 
another setting, and to progress toward 
meeting the goals set out in his or her 

Changes: None. 

Comment: One commenter requested 
clarifying how many days a child with 
a disability may be placed in an interim 
alternative educational setting before 
the public agency must provide 
services. 

Discussion: School personnel may 
remove a child with a disability from 
his or her current placement to an 
interim alternative educational setting, 
another setting, or suspension for up to 
10 school days in the same school year 
without providing educational services. 
Beginning, however, on the eleventh 
cumulative day in a school year that a 
child with a disability is removed from 
the child’s current placement, and for 
any subsequent removals, educational 
services must be provided to the extent 
required in § 300.530(d), while the 


‘removal continues. 
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Changes: None. 

Comment: Numerous commenters 
recommended revising § 300.530(d)(4) 
to require that the parent be included in 
the consultation school personnel must 
have with at least one of the child’s 
teachers to determine the extent to 
which services are needed for a child 
with a disability who has been removed 
from his or her current placement for 
more than 10 school days (if the current 
removal is for not more than 10 
consecutive school days and is not a 
change in placement under § 300.536). 

Discussion: The provisions in 
§ 300.530(d)(4) only address the 
provision of services in those situations 
where a removal of a child with a 
disability from the child’s current 
placement is for a short period of time 
and the removal does not constitute a 
change in placement. In many instances, 
these short-term removals are for one or 
two days. We believe that, in these 
instances, it is reasonable for 
appropriate school personnel, in 
consultation with at least one of the 
teachers of a child, to determine how ~ 
best to address the child’s needs during 
these relatively brief periods of removal. 
We believe it would place an 
unreasonable burden on school 
personnel to require that the parent be 
involved in making the determination of 
the extent to which services are needed 
for a child removed for such a short 
period of time. We do not believe 
requiring school personnel to make 
these decisions under these 
circumstances imposes an unreasonable 
limitation on a child with a disability’s 
right to FAPE. For these reasons, we do 
not believe § 300.530(d)(4) should be 
revised to require that the parent be 
included in the consultation. However, 
there is nothing in these regulations that 
would prohibit school personnel, if they 
choose to do so, from including parents 
in the consultation. 

Changes: None. 

Comment: One commenter requested 
that § 300.530(d)(4) be modified to 
include the requirement in current 
§ 300.121(d)(3)(i) that school personnel 
consult with the child’s special 
education teacher as opposed to any of 
the child’s teachers. The commenter 
stated that it makes sense that the 
special education teacher be considered 
the first choice for this role given that 
the special education teacher generally 
has the most knowledge of the child and 
the student’s educational needs. 

Discussion: The determination of 
which teacher school personnel should 
consult should be based on the facts and 
circumstances of each case, the needs of 
the child and the expertise of the child’s 
teachers. We agree that, in many cases, 


the special education teacher may be the 
most appropriate teacher with whom 
school personnel should consult. This, 
however, is not always the case. In light 
of the short-term nature of the removals 
under paragraph (d)(4) of the section 
and the need for school personnel to 


-make quick decisions regarding 


services, we believe local school 
personnel need broad flexibility in 
making such decisions and are in the 
best position to determine the 
appropriate teacher with whom to 
consult. For these reasons, we are not 
amending § 300.530(d)(4) to require 
consultation with the child’s special 
education teacher as in current 

§ 300.121(d)(3)(i). There is nothing, 
however, in the Act or these regulations 
that would prohibit school personnel 
from consulting with one of the child’s 
special education teachers. 

Changes: None. 

Comment: Several commenters 
recommended the regulations clarify 
that a child placed in an appropriate 
interim alternative educational setting 
will participate in all State and 
districtwide assessments. 

Discussion: It is not necessary to 
include the language recommended by 
the commenters as section 612(a)(16)(A) 
of the Act is clear that the State must 
ensure that all children with disabilities 
are included in all general State and 
districtwide assessment programs, 
including assessments described in 
section 1111 of the ESEA, 20 U.S.C: 
6311, with appropriate accommodations 
and alternate assessments, if necessary, 
and as indicated in each child’s 
respective IEP. This requirement applies 
to children with disabilities who have 
been placed in an appropriate interim 
alternative education setting or another 
setting, or who are suspended. 

Changes: None. 

Comment: One commenter requested 
specifying in § 300.530(d) that LEAs 
must include children with disabilities 
placed in interim alternative 
educational settings in their 
determination of AYP. The writer 
expressed concern that LEAs may try to 
avoid accountability by placing children 
with disabilities in interim alternative 
educational settings. 

Discussion: The Act does not address 
the issue of AYP. However, title 1 of the 
ESEA is clear that children who@re 
enrolled within a district for a full 
academic year must be included in the 
AYP reports of an LEA. (20 U.S.C. 7325) 
Title 1 of the ESEA does not provide an 
exception for children with disabilities . 
placed in interim alternative 
educational settings. In addition, State 
agencies, LEAs, and schools must assess 
all children, regardless of whether a 


child is to be included for reporting or 
accountability purposes and regardless 
of the amount of time the child has been 
enrolled in the State agency, LEA, or 
school. The only public school children 
with disabilities enrolled in public 
settings who are exempted from 
participation in State and districtwide 
assessment programs under the Act are 


_ children with disabilities convicted as 


adults under State law and incarcerated 
in adult prisons (§ 300.324(d)(1)(i)). As 
AYP is addressed under title 1 of the 
ESEA, we do not need to regulate on 
this matter. 3 

Changes: None. 

Comment: A few commenters stated 
that § 300.530(d)(5) is inconsistent with 
section 615(k)(1)(E) of the Act, which 
requires that within 10 school days of 
any decision to change a child’s 
placement because of a violation of a 
code of conduct, the LEA, parent, and 
relevant members of the IEP Team (as 
determined by the parent and the LEA) 
shall consider whether the conduct was 
caused by or had a direct and 


substantial relationship to the disability 


or whether the conduct was caused by 
the failure of the LEA to implement the 
IEP. These commenters stated that 

§ 300.530(d)(5) gives the IEP Team 
control over determinations regarding 
services and placement, regardless of 
manifestation, and does not give control 
to the LEA, parent and relevant 
members of the IEP Team as provided 
in the Act. 

Discussion: We disagree with the 
commenters that § 300.530(d)(5) is 
inconsistent with section 615(k)(1)(E) of 
the Act because paragraph (d)(5) of this 
section describes who is responsible for 
determining the appropriate services for 
a child with a disability whose 
disciplinary removal is a change in 
placement under § 300.536, while 
section 615(k)(1)(E) of the Act describes 
who is responsible for making a 
manifestation determination. These are 
very different and distinct provisions. 
Further, section 615(k) of the Act does - 


_ not specifically address who is 


responsible for determining the 
educational services to be provided a: 
child with a disability whose 
disciplinary removal is a change in 
placement. Section 615(k)(1)(E) of the 
Act, consistent with § 300.530(e), 
provides that, within 10 school days of 
any decision to change the placement of 


-a child with a disability because of a 


violation of a code of student conduct, 
the LEA, the parent, and relevant ° 
members of the IEP Team (as 
determined by the parent and the LEA) 
shall determine whether the child’s 
conduct was a manifestation of the 
child’s disability. We believe that in 
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instances where a child’s disciplinary 
removal constitutes a change in 
placement, and given the length of time 
of such removals, the IEP Team is the 
appropriate entity to determine the 
educational services necessary to enable 
the child to continue to participate in 
the general education curriculum, 
although in another setting, and to 
progress toward meeting the goals set 
out in the child’s IEP. Section 
300.530(d)(5) is clear that whenever a 
removal constitutes a change in 
placement under § 300.536, the child’s 
IEP Team determines the services the 
child will be provided. 

Changes: None. 

Comment: One commenter stated that 
the phrase ‘location in which services 
will be provided” as used in 
§ 300.530(d)(5) is not included in the 
Act. The commenter pointed out that 
section 615(k)(2) of the Act refers to the 
IEP Team’s ‘“‘determination of setting.” 
The commenter stated that using the 
statutory language will make it less 
likely the IEP Team will interpret the 
regulations to require the IEP Team to 
determine the specific location of the 
services to be provided to a child 
removed from his or her current 
placement to an interim alternative 
educational setting. Several other 
commenters stated that the use of the 
phrase “location in which services will 
be provided” in paragraph (d)(5) of this 
section is confusing and recommended 
limiting the IEP Team responsibility to 
determining the setting (as required 
under section 615(k)(2) of the Act) and 
the services and not the specific 
location. 

Discussion: Section 615(k)(2) of the 
Act provides that the IEP Team is 
responsible for determining the interim 
alternative educational setting for a 
child with a disability for certain 
removals that are a change of placement. 
In § 300.531, for reasons described 
elsewhere in this preamble, we interpret 
this obligation to apply to all removals 
that constitute a change of placement for 
disciplinary reasons, as defined in 
§ 300.536. We interpret ‘‘setting”’ in this 
context to be the environment in which 
the child will receive services, such as 
an alternative school, alternative 
classroom, or home setting. In many 
instances, the location and the setting or 
environment in which the child will 
receive services are the same. It is 
possible, however, that a school may 
have available more than one location 
that meets the criteria of the setting 
chosen by the IEP Team. For example, 
an LEA may have available two 
alternative schools that meet the criteria 
of the interim alternative educational 
setting chosen by the IEP Team. In those 


cases school personnel would be able to 
assign the child to either of these 
locations, if the IEP Team has not > 
specified a particular one. 

We are persuaded by the commenters 
and, therefore, are-removing the 
reference to “location in which services 
will be provided”’ in paragraphs (d)(4) 
and (d)(5) of this section. We are also 
removing the phrase “‘is for more than 
10 consecutive school days or’’ from 
paragraphs (d)(5) of this section because 
it is unnecessary since such a removal 
is a change in placement under 
§ 300.536. 

Changes: We have amended 
paragraphs (d)(4) and (d)(5) of this 
section by removing the phrase 
“location in which services will be 
provided.” We also have amended 
paragraph (d)(5) of this section by 
removing the phrase ‘‘is for more than © 
10 consecutive school days or.” 


Manifestation Determination 
(§ 300.530(e)) 


Comment: Several commenters 
requested including in § 300.530(e) the 
following measures when determining 
the relationship between a behavior and 
a disability: (1) whether the child’s 
disability impaired the ability of the — 
child to control the behavior; (2) 
whether the child understood the 
impact and consequences of the 
behavior; (3) whether the placement was 
appropriate; or (4) whether the IEP, the 
identified services, and their 
implementation were appropriate. 

Another commenter recommended 
clarifying that when a determination is 
made that a child’s behavior is not a 
manifestation of his or her disability, if 
the group does not consider whether the 
IEP and placement were appropriate, 
the parents have the right to file a 
complaint. 

Discussion: The language requested 
by the commenters was included in 
section 615(k)(4) of the Individuals with 
Disabilities Education Act Amendments 
of 1997, Public Law 105-17. Congress 
later removed the requirements 
mentioned by the commenters for 
conducting a review to determine - 
whether-a child's behavior was a 
manifestation of the child’s disability 
and it would be beyond the authority .of 
the Department to include the language 
in these regulations. Section 615(k)(1)(E) 
of the Act now requires the LEA, the 
parent, and relevant members of the IEP 
Team (as determined by the parent and 
the LEA), to determine whether a child’s 
behavior was a manifestation of the 
child’s disability based on two 
inquiries: (1) was the conduct caused 
by, or did it have a direct and 
substantial relationship to the child’s 


disability; or (2) was the conduct the 
direct result of the LEA’s failure to 
implement the child’s IEP? 

It is not necessary to clarify that a 
parent has the right to file a complaint, 
as the commenters suggest. Section 
300.532, consistent with section 
615(k)(3) of the Act, provides that a 
parent of a child with a disability who 
disagrees with any decision regarding 
placement under §§ 300.530 and 
300.531, or the manifestation : 
determination under § 300.530(e), may 
request an expedited due process 
hearing, which must occur within 20 
school days of the date the complaint 
requesting the hearing is filed, and the 
determination by the hearing officer 
must be rendered within 10 school days 
after the hearing. 

Changes: None. 

Comment: Several commenters 
recommended that the observations 
used for the manifestation 
determination review be from both 
teachers and related service personnel. 
Some commenters requested 
§ 300.530(e) clarify that the phrase ‘all 
relevant information in the child’s file”’ 
includes a review of the child’s IEP, 
placement appropriateness, special 
education services, supplementary aids 
and services, and if the behavior 
intervention strategies were appropriate 
and consistent with the IEP. One 
commenter recommended documents 
and discussions at IEP Team meetings 
referencing the child’s behavior should 
be maintained and considered at a 
manifestation determination. 

Discussion: Section 300.530(e)(1), 
which tracks section 615(k)(1)(E) of the 
Act, requires a review of all relevant 
information in the child’s file, including 
the child’s IEP, any teacher 
observations, and any relevant 
information provided by the parents. 
We believe this clearly conveys that the 
list of relevant information in paragraph 
(e)(1) of the section is not exhaustive 
and may include other relevant 
information in the child’s file, such as 
the information mentioned by the 
commenters. It would be impractical to 
list all the possible relevant information 
that may be in a child’s file and, 
therefore, it is not necessary to further 
regulate on this matter. 

Changes: None. 

Comment: Several commenters 
requested clarifying that a manifestation 
determination under § 300.530(e) would 
not need to be conducted for removals 
of not more than 10 consecutive days or 
for removals that otherwise do not 
constitute a change in placement. 

Discussion: By including an 
introductory phrase to proposed 
§ 300.530(e)(1) we intended to clarify 
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that a manifestation determination need 
not be conducted for removals that will 
be for not more than 10 consecutive 
school days and will not constitute a 
change in placement under § 300.536. In 
other words, manifestation 
determinations are limited to removals 
that constitute a change in placement 
under § 300.536. Upon further 
consideration, we believe the phrase 
“except for removals that will be for not 
more than 10 consecutive school days 
and will not constitute a change in 
placement under § 300.536” is 
unnecessary and confusing. We believe 
limiting § 300.530(e)(1) to the statutory 
language in section 615(k)(1)(E)(i) of the 
Act makes it sufficiently clear that 
within 10 school days of any decision 

. to change the placement of a child with 
a disability because of a violation of a 
code of student conduct a manifestation 
determination must be conducted and, 
therefore, we are removing the 
introductory phrase as it is unnecessary. 

Changes: We have revised 
§ 300.530(e) by removing the 
introductory phrase ‘‘except for 
removals that will be for not more than 
10 consecutive school days and will not 
constitute a change in placement under 
§ 300.536.” 

Comment: A few commenters 
expressed concern that the 
manifestation determination is too 
narrow and does not account for the 
spectrum of inter-related and individual 
challenges associated with many 
disabilities. 

Discussion: We believe the criteria in 
§ 300.530(e)(1) that the LEA, parent, and 
relevant members of the IEP Team must 
determine whether a child’s conduct is 
a manifestation of the child’s disability 
is broad and flexible, and would include 
such factors as the inter-related and 
individual challenges associated with 
many disabilities. The revised 
manifestation provisions in section 615 
of the Act provide a simplified, common 
sense manifestation determination 
process that could be used by school 
personnel. The basis for this change is - 
provided in note 237-245 of the Conf. 
Rpt., pp. 224-225, which states, “the 
Conferees intend to assure that the 
manifestation determination is done 
carefully and thoroughly with 
consideration of any rare or 
extraordinary circumstances presented.” 
The Conferees further intended that “if 
a change in placement is proposed, the 
manifestation determination will 
analyze the child’s behavior as 
demonstrated across settings and across 
time when determining whether the 
conduct in question is a direct result of 
the disability.” No further clarification 
is necessary. 


Changes: None. 

Comment: A few commenters 
recommended that the manifestation 
determination in § 300.530(e) include a 
case-by-case analysis of the disability of 
the child involved compared with the 
child’s conduct as many children with 
disabilities display behaviors that can 
be disruptive to a classroom, but these 
behaviors should not be considered a 
current disciplinary issue when the 
behaviors are characteristic of the 
disability. 

Discussion: We believe that it is not 
necessary to modify the regulations to 
include a requirement that a 
manifestation determination include a 
case-by-case analysis of the disability of 
the child because section 615(k)(1)(E) of 
the Act and § 300.530(e) are sufficiently 
clear that decisions regarding the 
manifestation determination must be 
made on a case-by-case basis. We 
believe the Act recognizes that a child 
with a disability may display disruptive 
behaviors characteristic of the child’s 
disability and the child should not be 
punished for behaviors that are a result 
of the child’s disability. The intent of - 
Congress in developing section 
615(k)(1)(E) was that, in determining 
that a child’s conduct ’was a 
manifestation of his or her disability, it 
must be determined that ‘‘the conduct 
in question was caused by, or had a 
direct and substantial relationship to, 
the child’s disability, and was not an 
attenuated association, such as low self- 
esteem, to the child’s disability.” (Note 
237-245 of the Conf. Rpt., p. 225). The 
regulation, which follows the statutory 
language, thus accurately reflects the 
manner in which the Act describes the 
behavior of the child is to be considered 
in the manifestation determination. 

Further, section 615(k)(1)(F) of the 
Act and § 300.530(f) provide that if the 
LEA, the parent, and relevant members 
of the IEP Team make the determination 
that the behavior resulting in the 
removal was a manifestation of the 
child’s disability, the following actions 
must be implemented: (1) the IEP Team 
must conduct a functional behavioral 
assessment, unless the LEA had 
conducted a functional behavioral 
assessment before the behavior that 
resulted in the change in placement 
occurred, and implement a behavioral 
intervention plan for the child; (2) or if 
a behavioral intervention plan already 
has been developed, review the 
behavioral intervention plan, and 
modify it, as necessary, to address the 
behavior; and (3) return the child to the 
placement from which the child was 
removed (other than a 45-day placement 
under § 300.530(g)), unless the parent 
and the LEA agree to a change in 


placement as part of the modification of 
the behavioral intervention plan. 
_ Changes: None. 

Comment: One commenter 
recommended clarifying that when a 
determination is made that a child’s 
behavior is not a manifestation of his or 
her disability, if the group does not 
consider whether the placement was 
appropriate, the parents have the right 
to file a complaint. 

Discussion: The Act no longer 
requires that the appropriateness of the 
child’s IEP and placement be considered 
when making a manifestation 
determination. The Act now requires 
that the LEA, the parent, and relevant 
members of the IEP Team must, when 
making a manifestation determination, 
determine whether (1) the conduct in 
question was caused by, or had a direct 
and substantial relationship to, the 
child’s disability; or (2) the conduct in 
question was the direct result of the 
LEA’s failure to implement the IEP. 
However, § 300.532, consistent with 
section 615(k)(3) of the Act, does 
provide that a parent of a child with a 
disability who disagrees with any 
decision regarding placement under 
§§ 300.530 and 300.531, or the 
manifestation determination under 
§ 300.530(e), may request an expedited 
due process hearing, which must occur 
within 20 school days of the date the 
hearing is requested and must result in 
a determination within 10 school days 
after the hearing. 

Changes: None. 

Comment: Several commenters 
requested clarification on the potential 
range of consequences when a 
disciplinary change in placement has 
occurred for a child with a disability 
and the child’s behavior is determined 
to be a manifestation of his or her 
disability. 

Discussion: Under section 615(k)(1)(F) 
of the Act and section 504 of the 
Rehabilitation Act of 1973, if the 
behavior that resulted in the change of 
placement is determined to be a 
manifestation of a child’s disability, the 
child must be returned to the placement 
from which the child was removed 
(other than a 45-day placement under 
§§ 300.530(g), 300.532(b)(2), and 
300.533), unless the public agency and 
the parents otherwise agree to a change 
of placement. 

When the behavior is related to the 
child’s disability, proper development 
of the child’s IEP should include 
development of strategies, including 
positive behavioral interventions, 
supports, and other strategies to address 


‘that behavior, consistent with 


§ 300.324(a)(2)(i) and (a)(3)(i). When the 
behavior is determined to be a 


zA..... 
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manifestation of a child’s disability but 
has not previously been addressed in 
the chilc’s IEP, the IEP Team must 
review and:revise the child’s IEP so that 
the child will receive services 
appropriate to his or her needs. 
Implementation of the behavioral 
strategies identified in a child’s IEP, 
including strategies designed to correct 
behavior by imposing disciplinary 
consequences, is appropriate under the 
Act and section 504, even if the 
behavior is a manifestation of the child’s 
disability. A change in placement that is 
appropriate and consistent with the 
child’s needs may be implemented 
subject to the parent’s procedural 
safeguards regarding prior notice 

(§ 300.503), mediation (§ 300.506), due 
process (§§ 300.507 through 300.517) 
and pendency (§ 300.518). 

Changes: None. 

Comment: Many commenters 
requested modifying § 300.530(e) to 
require that, if it is determined that the 
child’s behavior was a direct result of 
the LEA’s failure to implement the 
child’s IEP, it must take immediate steps 
to remedy those deficiencies. 

Discussion: If the LEA, the parent, and 
the relevant members of the IEP Team 
determine that the child’s conduct is a 
manifestation of the child’s disability 
because the child’s behavior was the 
direct result of the LEA’s failure to 
implement the IEP, the LEA has an 
affirmative obligation to take immediate 
steps to ensure that all services set forth 
in the child’s IEP are provided, 
consistent with the child’s needs as 
identified in the IEP. We agree with the 
commenters that these regulations 
should require that, if it is determined 

- that the child’s behavior was a direct 
result of the LEA’s failure to implement 
the child’s IEP, the LEA must take 
immediate steps to remedy those 
deficiencies. Therefore, we are adding a 
new paragraph (e)(3) to this section, 
consistent with this obligation. 

Changes: We have added a new 
paragraph (3) to § 300.532(e) which 
provides that, if the LEA, the parent, 
and relevant members of the child’s IEP 
Team determine that the child’s . 
behavior was a direct result of the LEA’s 
failure to implement the child’s IEP, the 
LEA must take immediate steps to 
remedy those deficiencies. 

Comment: A few commenters 
expressed concern that the absence of 
short-term objectives in the IEP hampers 
the ability to determine if the child’s 
conduct was the direct result of the 
LEA’s failure to implement the IEP. 

Discussion: We disagree with the 
commenters that the absence of short- 
term objectives in the IEP will hinder 
the ability of the LEA, the parent, and 


relevant members of the IEP Team to 
determine whether a child’s conduct is 
the direct result of the LEA’s failure to 
implement the child’s IEP. The group 
members making the manifestation 
determination are required to review not 
only the IEP of the child, but all relevant 
information in the child’s folder, any 
teacher observations of the child, and 
any relevant information provided by 
the parents. We believe the information 
available to the group making the 
manifestation determination, when 
reviewed in its totality, is sufficient to 
make a manifestation determination. 
Changes: None. 


Determination That Behavior Was a 
Manifestation (§ 300.530(f)) 


Comment: Some commenters 
recommended requiring that, even ifa 
child’s conduct is determined not to be 
a manifestation of the child’s disability 
pursuant to § 300.530(e), the IEP Team, 
in determining how the child will be 
provided services, must, at a minimum, 
consider whether to conduct a 
functional behavioral assessment and 
implement a behavior plan. One 
commenter requested that the 
requirement in § 300.530(f) for 
conducting a functional behavioral 
assessment be removed from this 
section and added to §§ 300.320 through 
300.324, regarding IEPs. 

Discussion: Section 300.530(f), 
consistent with section 615(k)(1)(F) of 
the Act, requires that a child with a 
disability receive, as appropriate, a 
functional behavioral assessment, and 
behavioral intervention plan and 
modifications, that are designed to 
address the child’s behavior if the 
child’s behavior that gave rise to the 
removal is a manifestation of the child’s 
disability. As provided in § 300.530(e), 
a manifestation determination is only 
required for disciplinary removals that 
constitute a change of placement under 
§ 300.536. However, we must recognize 
that Congress specifically removed from 
the Act-a requirement to conduct a 
functional behavioral assessment or. 
review and modify an existing 
behavioral intervention plan for all 
children within 10 days of a 
disciplinary removal, regardless of 
whether the behavior was a 
manifestation or not. - 

We also recognize, though, that as a 
matter of practice, it makes a great deal 
of sense to“attend to behavior of 
children with disabilities that is 
interfering with their education or that 
of others, so that the behavior can be 
addressed, even when that behavior will 
not result in a change in placement. In | 
fact, the Act emphasizes a proactive 
approach to behaviors that interfere 


with learning by requiring that, for 
children with disabilities whose 
behavior impedes their learning or that 
of others, the IEP Team consider, as 
appropriate, and address in the child’s 
IEP, “the use of positive behavioral 
interventions, and other strategies to 
address the behavior.”’ (See section 
614(d)(3)(B)(i) of the Act). This 
provision should ensure that children 
who need behavior intervention plans to 
succeed in school receive them. For 
these reasons, we decline to make the 
changes suggested. 

Changes: None. 

Comment: Many commenters 
requested requiring that a functional 
behavioral assessment older than one 
year be considered invalid in a 
manifestation determination review. 
One commenter suggested that the 
regulations include language that 
requires the.agency to conduct a new 
functional behavioral assessment when 


‘the child’s most recent functional 


assessment is not current. 

Discussion: We believe it would be 
inappropriate to specify through 
regulation what constitutes a “current” 
or “valid” functional behavioral 
assessment as such decisions are best 
left to the LEA, the parent, and relevant 
members of the IEP Team (as 
determined by the LEA and the parent) | 
who, pursuant to section 615(k)(1)(E) of 
the Act, are responsible for making the 
manifestation determination. As a 
policy matter, a previously conducted 
functional behavioral assessment that is 
valid and relevant should be included 
in the information reviewed by the LEA, 
the parent, and relevant members of the | 
IEP Team when making a manifestation 
determination. 

Changes: None. 


Special Circumstances (§ 300.530(g)) 


Comment: Some commenters 
recommended requiring that an 
appropriate permanent placement be in 
effect at the beginning of the next school 
year to ensure that a child is not held 
in the 45-school day interim alternative 
educational setting for a period that 
extends into the new academic year. 

Discussion: Interim alternative + 
educational settings under section 
615(k)(1)(G) of the Act and § 300.530(g) 
are limited to not more than 45 school 
days, unless extended by the hearing 
officer under § 300.532(b)(3) because 
returning the child to his or her original 
placement would be substantially likely 
to cause injury to him or herself or to 
others. The 45-school day placement in 
an interim alternative educational 
setting, unless extended by 
§ 300.532(b)(3), is a maximum time limit 
for a change in placement to an 
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appropriate interim alternative 
educational setting. We decline to . 
change the regulations as suggested by 
the commenters based on the school 
year ending before a child completes the 
ordered school day placement in an 
interim alternative educational setting 
(in this example 45 school days). There - 
is nothing in the Act or these 
regulations that precludes the public 
agency from requiring the child to fulfill 
the remainder of the placement when a 
new school year begins as agency 
personnel have this flexibility under 
section 615(k)(1)(G) of the Act. 

Changes: None. 

Comment: Some commenters 
requested that the regulations clarify 
that a child’s home is not a suitable 
placement setting for an interim 
alternative educational setting for a 
child with a disability removed 
pursuant to § 300.530 for disciplinary 
reasons. 

Discussion: While the Act does not 
specify the alternative setting in-which 
educational services must be provided, 
the Act is clear that the determination 
of an appropriate alternative 
educational setting must be selected “‘so 
as to enable the child to continue to 
participate in the general education 
curriculum, although in another setting, 
and to progress toward meeting the 
goals set out in the child’s IEP.” (See 
section 615(k)(1)(D)(i) of the Act). 
Further, section 615(k)(2) of the Act 
provides that the interim alternative 
educational setting must be determined 
by the IEP Team. What constitutes an 
appropriate interim alternative 
educational setting will depend on the 
circumstances of each individual case. 

Whether a child’s home would be an 
appropriate interim alternative 
educational setting under § 300.530 
would depend on the particular 
circumstances of an individual case 
such as the length of the removal, the 
extent to which the child previously has 
been removed from his or her regular 
placement, and the child’s individual 
needs and educational goals. In general, 
though, because removals under 
§§ 300.530(g) and 300.532 will be for 
periods of time up to 45 days, care must 
be taken to ensure that if home 
instruction is provided for a child 
removed under § 300.530, the services 
that are provided will satisfy the 
requirements for services for a removal 
under § 300.530(d) and section 
_ 615(k)(1)(D) of the Act. We do not 
believe, however, that it is appropriate 
to include in the regulations that a 
child’s home is not a suitable placement 
setting for an interim alternative 
educational setting as suggested by the 
commenter. As stated above, the Act 


gives the IEP Team the responsibility of 
determining the alternative setting and 
we believe the IEP Team must have the 
flexibility to make the setting 
determination based on the 
circumstances and the child’s 
individual needs. 

Changes: None. 

Comment: One commenter expressed 
concern that the high standard of 
“serious bodily injury” is unreasonable. 
The commenter states that school 
personnel should be given discretion to 
remove children for a 45 school-day 
period who have committed assault or 
otherwise acted dangerously. The 
commenter stated that the standard for 
having inflicted “‘serious bodily injury” 
would seldom be met without a child 
being incarcerated. Another commenter 
stated that the statutory definition of 
serious bodily injury is too narrow to 
have much practical value for school 
purposes since most injuries on school 
grounds are not related to the use of 
dangerous weapons. This commenter 
recommended expanding the definition 
to include more typical injuries that 
occur on school property, and not 
limiting the definition by the language 
in section 1365(3)(h) of title 18, United 


States Code. 


Discussion: Section 300.530(g)(3) 
incorporates the new provision in 
section 615(k)(1)(G)(iii) of the Act that 
permits school personnel to remove a 
child to an interim alternative 
educational setting for not more than 45 
school days without regard to whether 
the behavior is a manifestation of the 
child’s disability if the child has 
inflicted serious bodily injury upon 
another person while at school, on 


school premises, or at a school function. 


Section 615(k)(7)(D) of the Act is clear 
that the term serious bodily injury has 
the meaning given the term in section 
1365(3)(h) of title 18, United States 
Code. That provision defines serious 
bodily injury as bodily injury, which 
involves substantial risk of death; 
extreme physical pain; protracted and 
obvious disfigurement; or protracted 
loss or impairment of the function of a 
bodily member, organ, or mental 
faculty. Nothing in the Act permits the 
Department to expand the definition of 
serious bodily injury, as used in 

§ 300.530(g), to include a bodily injury 
beyond that included in 18 U.S.C. 
1365(3)(h). Therefore, we are not 
amending § 300.530(g)(3). 

Changes: None. 

Comment: One commenter 
recommended clarifying the distinction 
between the removal of a child to an 
interim alternative educational setting 
by school personnel for inflicting 
“serious bodily injury upon another 


person” (§ 300.530(g)(3)) and the 
removal of the child by a hearing officer 
because maintaining the child’s current 
placement is ‘‘substantially likely to 
result in injury to the child or others” 
(§ 300.532(b)(2)(ii)). 

Discussion: The provisicn in 
§ 300.530(g)(3), consistent with section 
615(k)(1)(G)(iii) of the Act, indicates 
that school personnel have the 
discretion to remove a child with a 
disability who inflicts ‘‘serious bodily 
injury upon another person” from his or 
her current placement to an interim 
alternative educational setting for up to 
45 school days (defined in 18 U.S.C. 
1365(3)(h) as bodily injury), which 
involve substantial risk of death; 
extreme physical pain; protracted and 
obvious disfigurement; or protracted 
loss or impairment of the function of a 
bodily member, organ, or mental 
faculty. Section 300.530(g)(3) applies to 
school personnel’s unilateral removal of 
a child from the current educational 
placement. School officials must seek 
permission from the hearing officer 
under § 300.532 to order a change of 
placement of the child to an appropriate 
interim alternative educational setting. 
Hearing officers have the authority 
under § 300.532 to exercise their 
judgments after considering all factors 
and the body of evidence presented in 
an individual case when determining 
whether a child’s behavior is 
substantially likely to result in injury to 
the child or others. Given-that the 
phrase ‘“‘serious bodily injury,” as used 
in § 300.530(g), has a definitive meaning 
and the meaning of ‘“‘substantially likely 
to result in injury to the child or others” 
is left to the judgment of the hearing 
officer, we do not believe further 
clarification is needed. 

Changes: None. 


Notification (§ 300.530(h)) 


Comment: Some commenters 
recommended clarifying that parental 
notification in § 300.530(h) must take 
place following disciplinary action . 
proposing a removal of a child for more 
than 10 consecutive days or when there 
is a disciplinary change in placement. 
One commenter suggested that, to be 
consistent with the Act, the parental 
notification requirement should only 
pertain to disciplinary decisions made 
pursuant to § 300.530(g). 

Discussion: We agree with the 
commenters that the meaning of the 
term “disciplinary action” in section © 
615(k)(1)(H) of the Act, regarding 
parental notification, is unclear. We 
believe that, on the one hand, it would 
be unreasonably burdensome to read the 
term as applying to every imposition of 
discipline, including those that might 
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not result in the child being removed 
from the regular educational 
environment at all. On the other hand, 
we think the suggestion that the term be 
applied only to removals under 

§ 300.530(g) would inappropriately 
narrow the application of the | 
notification provision and result in 
parents not being notified for removals 


that could reasonably have a significant . 


impact on a child’s education, such as 
a removal for 10 school days or more. 
Therefore, we agree with those 
commenters who suggested that 
paragraph (h) of this section should be 
amended to clarify that the requirement 
for parental notification appliestoa 
removal that constitutes a change in 
placement of a child with a disability 
for a violation of a code of student 
conduct. 

Changes: Section 300.530(h) has been 
amended to clarify that on the date on ~ 
which the decision is made to make a 
removal that constitutes a change in the 
placement of a child with a disability 
because of a violation of a code of 
student conduct, the LEA must notify 
the parents of that decision, and provide 
the parents the procedural safeguards 


~ notice described in § 300.504. 


Comment: One commenter stated that 
the requirement in § 300.530(h), which 
requires the LEA to provide the parents 
the procedural safeguards notice 
described in § 300.504 whenever the 
decision to take disciplinary action is — 
made, is inconsistent with the Act and 
recommended revising § 300.530(h) to 
be consistent with section 615(k)(1)(H) 
of the Act. The commenter stated that 
section 615(k)(1)(H) of the Act requires 
the LEA to ‘‘notify” the parents of the 
decision to take disciplinary action and 
of all the procedural safeguards. The 
commenter stated that the statutory 
language implies that the LEA simply 
needs to remind (notify) the parent of 
the procedural safeguards given to them 
for the school year as required in section 
615(d)(1)(A)(i) through (iii) of the Act, 
not to “provide” the parents with the 
procedural safeguards notice as required 
in § 300.530(h). 

Discussion: The commenter is correct 
that section 615(k)(1)(H) of the Act does 
not specifically state that the LEA must 
“provide a copy” of the procedural 
safeguards notice but, that the LEA must 
“notify” the parent of the LEA’s 
decision to take disciplinary action and 
of all procedural safeguards accorded 
under section 615 of the Act. We 
believe, however, that implicit in the 
Act is a much higher standard for 
“notify” than ‘‘remind” parents as 
suggested by the commenter. Further, in 
other places where ‘“‘notify” is used in 


_ the Act, it is clear the meaning of the 


term is ‘‘to provide notice “ (for 
example, section 615(c)(2)(A) and (D) of 
the Act). We believe § 300.530(h), which 
requires the LEA to notify the parents of 
its decision to change the placement of 
their child with a disability because of 
a violation of a code of student conduct 
and provide the parents the procedural 
safeguards notice described in 
§ 300.504, is reasonable and consistent 
with the Act. 

Changes: None. 


Definitions (§ 300.530(i)) 


Comment: Many commenters stated 
that the definitions for serious bodily 
injury, controlled substance, and 


weapon are not readily available to 


school personnel and parents and 
requested that the full definitions be 
included in § 300.530(i) and not only 
referenced. 

Discussion: As we stated in the 
Analysis of Comments and Changes 
discussion for subpart A of this part, 
including the actual definitions of terms 
that are defined in statutes other than 
the Act is problematic because these 
definitions may change over time and 
the Department would need to amend 
the regulations each time an included 
definition that is defined in another 
statute changes. However, we are 
including the.definitions of serious 
bodily injury from section 1365(h)(3) of 
title 18, United States Code, and 
dangerous weapon from section 
930(g)(2) of title 18, United States Code, 
here for reference. We are not including 
the definition of controlled substance 
from section 202(c) of the Controlled 
Substances Act because the definition is 
lengthy and frequently changes. 

The term serious bodily injury means 
bodily injury that involves— 

1. A substantial risk of death; 

2. Extreme physical pain; 

3. Protracted and obvious 
disfigurement; or 

4. Protracted loss or impairment of the 
function of a bodily member, organ, or 
mental faculty. 

The term dangerous weapon means a 
weapon, device, instrument, material, or 
substance, animate or inanimate, that is 
used for, or is readily capable of, 
causing death or serious bodily injury, 
except that such term does nat include 
a pocket knife with a blade of less than 
27/2 inches in length. 

Changes: None. 


Determination of Setting (§ 300.531) 


Comment: None. 

Discussion: In light of the 
restructuring of § 300.530 and the 
elimination of cross-references in that 
section, we are revising § 300.531 to 
include a cross-reference to paragraph 


(d)(5) of § 300.530 to make clear that, for 
a removal that is a change of placement 
under § 300.536, the child’s IEP Team 
must determine the appropriate interim 
alternative educational setting for the 
child. 

Changes: We have revised § 300.531 
to include a cross-reference to paragraph 
(d)(5) of § 300.530. 


Appeal (§ 300.532) 


Comment: Numerous commenters 
requested clarifying in the regulations 
that the public agency has the burden to 
prove to a hearing officer that removing 
the child is necessary because 
maintaining the current placement is 
substantially likely to result in injury to 
self or others. 

Discussion: Although the Act does not 
address allocation of the burden of proof - 
in due process hearings brought under 
the Act, the U.S. Supreme Court 
recently addressed the issue. In 
Schaffer, the Court first noted that the 
term ‘burden of proof” is commonly 
held to encompass both the burden of 
persuasion (i.e., which party loses if the 
evidence is closely balanced) and the 
burden of production (i.e., the party 
responsible for going forward at 
different points in the proceeding). In 
Schaffer, only the burden of persuasion 
was at issue. The Court held that the 
burden of persuasion in a hearing 
challenging the validity of an IEP is 
placed on the party on which this 
burden usually falls—on the party 
seeking relief—whether that is the 
parent of the child with a disability or 
the LEA. Where the public agency has 
requested that a hearing officer remove 
a child to an interim alternative 
educational setting, the burden of 
persuasion is on the public agency. 
Since Supreme Court precedent is 
binding legal authority, further 
regulation in this area is unnecessary. 

Changes: None. 

Comment: Many commenters 
requested that the regulations clarify 
that the LEA has the burden of proof in 
determining whether the child’s 
behavior was or was not a manifestation 
of the child’s disability and that the IEP 
was appropriate and properly 
implemented. Other commenters 
expressed concern that the regulations, 
as written, put the burden on the parent 
to prove either that the conduct was 
caused by or had a direct and 
substantial relationship to the child’s 
disability or that the IEP was not being | 
implemented. 

Discussion: The concept of burden of 


‘proof is not applicable to the 


manifestation determination, which 
does not occur in a hearing under the 
Act. Under § 300.530(e), the LEA, the 
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parent, and relevant members of the IEP 
Team (as determined by the parent and 
the LEA) are responsible for 
determining whether the child’s 
behavior is a manifestation of the child’s 
disability, by conducting a fair inquiry 
into the issues posed by 

§ 300.530(e)(1)(i) and (ii). If the parent 
disagrees with the manifestation 
determination, they have the right to 
appeal that decision by requesting a due 
process hearing under § 300.532. At the 
point a due process hearing is 
requested, the concept of burden of 
proof would be applicable. As stated 
above, the Supreme Court determined in 
Schaffer that the burden of proof 
is allocated to the Moving. 


None. 

Comment: A few commenters 
recommended requiring that the hearing 
officer must consider the 
appropriateness of the child’s current 
placement; consider whether the public 
agency has made reasonable efforts to 
minimize the risk of harm in the child’s 
current placement, including the use of 
supplementary aids and services; and 
determine that the interim alternative 
educational setting meets specified 
requirements. 

Discussion: We are not making 
changes to the regulations, regarding a 
hearing officer’s decision-making, to 
require a hearing officer to consider 
such factors as those suggested by the - 
commenters because a hearing officer 
must have the ability to conduct . 
hearings and render and write decisions 
in accordance with appropriate, 
standard legal practice and exercise his - 
or her judgment in the context of all the 
factors involved in an individual case. 

Changes: None. 

Comment: Some commenters 
recommended clarifying the reference to 
a “hearing” in § 300.532(a) and an 
“expedited hearing” in § 300.532(c). 
Some of these commenters stated that 
there seems to be a conflict between the 
two hearings. Other commenters 
questioned whether the hearing 
referenced in paragraphs (a) and (c) of 
this section must be conducted 
consistent with all the impartial due 
process hearing requirements. Another 
commenter suggested that a hearing 
requested pursuant to § 300.532 may be 
contrary to section 615(h) of the Act, 
which provides for the right to counsel, 
to cross-examine witnesses, and to 
present evidence and receive the record 
of due process hearings. 

Discussion: The hearing referenced in 

- § 300.532(a) and (c) is the same hearing 
and not separate hearings. Paragraph (a) 
in this section states that a parent of a 
child with a disability who disagrees 


with any decision regarding a 
placement, or the manifestation 
determination, or an LEA that believes 


that maintaining the current placement ~ 


of the child is substantially likely to 
result in injury to the child or to others, 
may request a hearing. Paragraph (c) of 
this section clarifies that a hearing 
requested under paragraph (a) of this 
section is an impartial due process 
hearing consistent with the due process 
hearing requirements of §§ 300.510 
through 300.514 (including hearing 
rights, such as a right to counsel, 
presenting evidence and cross- 
examining witnesses, and obtaining a 
written decision), except that the 
timelines for the hearing are expedited 
and a State may establish different 
procedural rules for expedited due 
process hearings as long as the rules 
ensure the requirements in §§ 300.510 
through 300.514 are met. We believe 
these regulations will ensure that the 
basic protections regarding hearings 
under the Act are met, while enabling 
States to adjust other procedural rules 
they may have superimposed on due 
process hearings in light of the 
expedited nature of these hearings. 
Further, we believe it is important that 
all the due process protections in 

§§ 300.510 through 300.514 are 
maintained because of the importance of 
the rights at issue in these hearings. 

Changes: None. 

Comment: One commenter 
recommended the regulations clarify _ 
that a placement determination made by 
a hearing officer pursuant to his or her 
authority under § 300.532(b), regarding 
an appeal requested by a parent who 
disagrees with the placement of a child, 
is final and cannot be augmented by the 
SEA or LEA. 

Discussion: Section 300.514, 
consistent with section 615(i)(1)(A) of 
the Act, is clear that a hearing officer’s 
decision made in a hearing conducted 
pursuant to §§ 300.530 through 300.534 
is final, except that a party may appeal 
the decision under the provisions in 
§ 300.514(b). Absent a decision upon 
appeal, the SEA or the LEA may not 
augment or alter the hearing officer’s 
decision. We do not believe that the 
regulations need to be clarified. 

Changes: None. 

Comment: One commenter 
recommended clarifying whether there 
is a difference between “likely to result 
in injury to child or others” as used in 
§ 300.532(b)(2)(ii) and “child would be 
dangerous” as used in § 300.530(b)(3). 
The commenter suggested that 
§ 300.532(b)(3), which permits the LEA 
to return to the hearing officer to request 
continuation of an interim alternative 
education placement if the LEA believes 


the child would be dangerous if 


returned to the original placement, is a 


lesser standard than that required of the 
hearing officer in § 300.532(b)(2)(ii), 
which permits a hearing officer to order 
a change in placement to an appropriate 
interim alternative education setting if 
the hearing officer determines that 
maintaining the current placement of 
the child is substantially likely to result 
in injury to the child or to others. 

Discussion: There is no intended 
difference between the phrase ‘“‘likely to 
result in injury to the child or others” 
as used in § 300.532(b)(2)(ii) and ‘“‘child 
would be dangerous”’ as used in 
§ 300.532(b)(3). Section 300.532(b)(2)(ii) 
clarifies that the hearing officer can 
order a change in placement of a child 
with a disability to an interim 
alternative educational setting for not 
more than 45 school days if the hearing 
officer determines that maintaining the 
current placement of the child is 
substantially likely to result in injury to 
the child or others. To avoid confusion, 
the term ‘‘dangerous” is replaced with 
“substantially likely to result in injury 
to the child or to others.” 

Changes: We have replaced the term 
“dangerous” in § 300.532(b)(3) with 
“substantially likely to result in injury 
to the child or to others.” 

Comment: A few commenters 
questioned whether the change from the 
heading ‘‘expedited due process 
hearings” in current § 300.528 to 
“expedited hearing” in § 300.532(c) 
represents a change in the hearings that 
are available under § 300.532. 

Discussion: The removal of “due 
process” from the heading in current 
300.528 does not represent a substantive 
change. The change was made to track 
the statutory requirements in the Act. 
However, we believe it is important to 
clarify that an expedited hearing under 
§ 300.532(c) is a due process hearing 
and the heading to paragraph (c) has 
been amended to retain the heading in 
current § 300.528. We also have made 
additional technical and clarifying 
changes to paragraphs (c)(2) and (c)(3) of 
§ 300.532. In paragraph (c)(2) of this 
section, we are clarifying that an 
expedited hearing must occur within 20 
school days of the date the complaint 
requesting the hearing is filed and 
restructuring the paragraph for clarity. 
In paragraph (c)(3) of this section, we 
are clarifying that the meeting 
referenced in this paragraph is a 
resolution meeting. 

Changes: The heading in § 300.532(c) 
has been revised to clarify that a hearing 
under paragraph (c) of this section is an 
“expedited due process hearing.” We 
have also made technical and clarifying 
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changes to paragraphs (c)(2) and (c)(3) of 
this section. 

Comment: Many commenters 
requested clarifying whether the 
requirements in § 300.508(d), regarding 
sufficiency of the complaint, apply to 
the expedited hearing requested under 
§ 300.532(c), pertaining to 
disagreements with a decision regarding 
disciplinary placements. 

Discussion: In light of the shortened 
timelines for conducting an expedited 
due process hearing under § 300.532(c), 
it is not practical to apply to the 
expedited due process hearing the 
sufficiency provision in § 300.508(d), - 
which requires that the due process 
complaint must be deemed sufficient 
unless the party receiving the due 
process complaint notifies the hearing 
officer and the other party in writing, 
within 15 days of receipt of the due 
process complaint, that the receiving 
party believes the due process 
complaint does not include all the 
necessary content of a complaint as 
required in § 300.508(b). 

o identify the provisions thatdo 
apply when a parent requests a hearing 
under § 300.532(a), we have changed 
§ 300.532(a) to clarify that parents and 
the LEA may request a hearing under 
§ 300.532(a) by filing a complaint 
pursuant to §§ 300.507 and 300.508(a) 
and (b). 

Changes: We have changed 
§ 300.532(a) to provide that the parent 
and the LEA may request a hearing 
under this section by filing a complaint 
pursuant to §§ 300.507 and 300.508(a) 
and (b). 

Comment: Several commenters stated 
that section 615(k) of the Act does not 
require a resolution meeting as part of 
an expedited hearing and recommended 
removing the requirement in 
§ 300.532(c)(3)(i) that a resolution 
meeting must occur within seven days 
of the date an expedited hearing is 
requested under § 300.532(a). One 
commenter stated that, given the 
expedited timelines for the hearing and 
the decision, Congress did not intend 
for the resolution meeting to apply to an 
expedited hearing under section 
615(k)(4) of the Act. 

Discussion: We are not removing the 
requirement in § 300.532(c) requiring a 
resolution meeting because an 
expedited hearing under section 
615(k)(3) of the Act is a due process 
hearing subject to the provisions in 
section 615(f) of the Act, including the 
requirement that the LEA convene a 
resolution meeting when the parent files 
a due process complaint. Recognizing 
the need to promptly resolve a 
disagreement regarding a disciplinary 
decision, we believe the resolution 


meeting provides an opportunity for an 
LEA and parents to resolve a 
disagreement regarding a disciplinary 
placement or manifestation 
determination before the timeframe for 
conducting a due process hearing 
begins. In light of the requirement in 
section 615(k)(4)(B) of the Act that an 
expedited hearing must occur within 20 
school days of the date the complaint 
requesting the hearing is filed and a 
determination must be made within 10 
school days after the hearing, which is 
a much shorter time frame than the one 
for a due process complaint filed 
pursuant to 615(f) of the Act, we 
shortened the resolution meeting 
timeline to fit into the expedited hearing _ 
timeline. Recognizing the need to 
ensure that the resolution meeting does 
not delay the expedited hearing if an 
agreement is not reached, 

§ 300.532(c)(3) provides that the 
resolution meeting must occur within 
seven days of receiving notice of the 
parent’s due process complaint 
regarding a disciplinary placement 
under §§ 300.530 and 300.531, or the 
manifestation determination under 

§ 300.530(e), and the hearing may 
proceed unless the matter is resolved 
within 15 days of the receipt of the 
parent’s due process complaint 
requesting the expedited due process 
hearing, and all the applicable timelines 
for an expedited due process hearing 
under paragraph (c) of this section 
commence. However, the parties may 
agree to waive the resolution meeting or 
agree to use the mediation process. 

Changes: None. 

Comment: Several commenters noted 
that § 300.532(c)(3)(i) states that a 
resolution meeting must occur within 
seven days of the date the “hearing is 
requested,” while § 300.510(a)(1), 
consistent with section 615(f)(1)(B)(i)(D 
of the Act, states that the resolution 
meeting must occur within 15 days of 
“receiving notice of the due process 
complaint.”” The commenters 
recommended that the Department 
amend § 300.532(c)(3)(i) to be consistent 
with § 300.510(a)(1). 

Discussion: We agree with the 
commenters that the language in 
§ 300.532(c)(3)(i) should be consistent 
with § 300.510(a)(1) and are amending 
§ 300.532(c)(3)(i) to state that a 
resolution meeting must occur within 
seven days of “receiving notice of the - 
parent’s due process complaint” to be 
consistent with § 300.510(a)(1). In 
addition, for consistency, we are . 
amending § 300.532(c)(3)({ii) to state that 
the due process hearing may proceed 
unless the matter has been resolved to 
the satisfaction of both parties within 15 


days. of “the receipt of the parent’s due 
process complaint.” 

Changes: Paragraphs (c)(3)(i) and (ii) 
of § 300.532 have been amended as 
stated above. Paragraph (c)(3) of this 
section has also been amended to 
remove the cross-reference to 
§ 300.510(a)(3) and specific explanatory 
language has been inserted. 

Comment: One commenter asked 
whether the intent of § 300.532(c)(3)(ii)- 
is to allow the expedited hearing to go 
forward if the parent fails to participate 
in the resolution meeting within 15 days 
of receipt of a hearing request or 
whether the resolution meeting and 
hearing would be indefinitely delayed 
in the context of the expedited hearing 
for the failure of a parent to participate 
in the resolution meeting. 

Discussion: Section 300.532(c)(3)(i) 
clearly states that the resolution meeting 
must occur within seven days of a 
public agency’s receiving notice of the 
parent’s due process complaint. It is not 
expected that parties will necessarily 
reach agreement during the resolution 
meeting; the parties often need time to 
consider the resolution options offered 
at the meeting. The intent of 
§ 300.532(c)(3)(ii) is to allow parties 
sufficient time to consider the 
resolution options discussed in the 
resolution meeting. However, if the 
parties do not reach agreement within 
15 days of receipt of the parent’s due 
process complaint, the expedited 
hearing may proceed and all the 
applicable timelines for an expedited 
due process hearing under paragraph (c) 
commence. Lack of parent participation 
in the resolution meeting would be 
addressed the same way it is in a regular 
due process hearing under § 300.510(b), 
except that the timeframes will differ. 
For these reasons, we believe it is 
unnecessary to clarify the regulations. 

Changes: None. 

Comment: Several commenters 
recommended removing proposed 
§ 300.532(c)(4), which allows a State to 
shorten the time periods for the 
disclosure of evidence, evaluations, and 
recommendations for expedited due 
process hearings to two business days, 
because it will not give a parent 
adequate time to prepare for hearings, 
especially when a parent doesn’t have a 
lawyer. One commenter stated that 
because LEAs have possession and 
control of education records, a 
reduction to two days for disclosure is 
unfair and creates a hardship on a 
parent in preparing for the hearing. 
Other commenters stated that this 
provision is inconsistent with section 
615(f)(2) of the Act, which requires that 
not less than five business days priorto’ - 
a hearing, parties must disclose all 
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evaluations and recommendations that 
parties intend to use at a hearing. A few 
commenters stated that proposed 
§ 300.532(c)(4) diminishes the 
protections for children with disabilities 
and their parents found in the July 20, 
1983 regulations, and, therefore, violates 
section 607(b)(1) and (b)(2) of the Act. 

Discussion: We are persuaded by the 
commenters that limiting the disclosure 
time to two days would significantly 
impair the ability of the parties to 
prepare for the hearing, since one 
purpose of the expedited hearing is to 
provide protection to the child. We are 
removing proposed § 300.532(c)(4), 
which provides an exception to the 
normal five day disclosure requirement. 

Changes: We have removed proposed 
§ 300.532(c)(4) for the reason stated 
above. In addition, proposed paragraphs 
(c)(5) and (c)(6) of this section have been 
redesignated as paragraphs (c)(4) and 
(c)(5), respectively. A technical edit has 
been made to paragraph (c)(1) of this 
section to ensure the reference to 
proposed paragraphs (c)(2) through (5) 
of this section now reference paragraphs 
(c)(2) through (4) consistent with these 
changes. 

Comment: Numerous commenters 
expressed concern that proposed 
§ 300.532(c)(5) (mew § 300.532(c)(4)), 
which permits States to establish a 
different set of procedural rules for 
expedited due process hearings, could 
permit States to re-write rules regarding 
basic procedural safeguards. One 
commenter expressed concern that 
proposed § 300.532(c)(5) may lead to 
abuse if the rules from §§ 300.511 
through 300.514 regarding complaints, 
sufficiency, raising new issues, losing 
on procedural grounds, and appeals are 
not part of the expedited due process 
hearing requirements. 

Discussion: We agree with the 
commenters that proposed 
§ 300.532(c)(5), as written, could be 
interpreted to give States authority to 
change due process rules provided for 
in the Act. Therefore, we are amending 
new § 300.532(c)(4) (proposed 
§ 300.532(c)(5)) to clarify that while a 
State may establish different State- 
imposed procedural rules for expedited 
due process hearings conducted under 
this section than it has established for: 
other due process hearings, the State 
must ensure that the requirements in 
§§ 300.510 through 300.514 are met. 
This will ensure that the basic 
protections regarding expedited 
hearings under the Act are met, while 
enabling States, in light of the expedited 
nature of these hearings, to adjust other 
procedural rules they have established 
for due process hearings. 


Changes: New § 300.532(c)(4) 
(proposed § 300.532(c)(5)) has been 
amended to clarify that a State may 
establish different State imposed rules 
for expedited due process hearings 
under § 300.532(c) than it has 
established for other due process 
hearings but, except for the timelines 
modified as in paragraph (c)(3) of 
§ 300.532, the State must ensure that the 
requirements in §§ 300.510 through 
300.514 are met. 


Placement During Appeals (§ 300.533) 


Comment: One commenter 
recommended retaining the “‘stay-put” 
requirement in current § 300.526(b). 
This section provides that if a child is 
placed in an interim alternative 
education setting and school personnel 
propose to change the child’s placement 
after expiration of the interim 
alternative educational placement, 
during the pendency of any proceeding 
to challenge the proposed change in 
placement, the child must remain in the 
child’s placement prior to the interim 
alternative educational setting. One 
commenter requested clarification as to 
whether the removal of current 
§ 300.526(b) represents a substantive 
change in the Department’s policy. 
Other commenters requested clarifying 
what the child’s placement would be 
after the 45-day interim alternative 
educational setting if the LEA requests 
another hearing under § 300.532(b)(3). 

Discussion: The Act changed the stay- 
put provision applying to disciplinary 
actions. The provisions regarding stay- 
put in current § 300.527(b) are not 
included in these regulations because 
the provisions upon which § 300.527(b) 
were based, were removed by Congress 
from section 615(k)(4) of the Act. We, 
therefore, are not revising the 
regulations in light of Congress’ clear 
intent that, when there is an appeal 
under section 615(k)(3) of the Act by the 
parent or the public agency, the child 
shall remain in the interim alternative 
educational setting chosen by the IEP 
Team pending the hearing officer’s 
decision or until the time period for the 
disciplinary action expires, whichever 
occurs first, unless the parent and the 
public agency agree otherwise. 

Section 300.533 reflects the statutory 
requirements in section 615(k)(4)(A) of 
the Act. For example, consistent with 
§ 300.533, if a child’s parents oppose a 
proposed change in placement at the 
end of a 45-day interim alternative 
educational placement, during the 
pendency of the proceeding to challenge 
the change in placement, the child 
remains in the interim alternative 
educational setting pending the decision 
of the hearing officer or until the 


expiration of the time period for the 
disciplinary action, whichever occurs 
first, unless the parent and the public 
agency agree otherwise. 

Changes: None. 

Comment: One commenter 
recommended that LEAs and SEAs not 
be allowed to have a policy prohibiting 
the IEP Team from deciding where the 
child would ‘‘stay-put” during an 
appeal under § 300.532. The commenter 
stated that the IEP Team should have 
the authority to maintain a child in his 
or her current placement when 
appropriate. 

Discussion: Section 300.531, 
consistent with section 615(k)(2) of the 
Act, provides that the IEP Team 
determines the interim alternative 
educational setting for removals that 
constitute a change in placement under 
§ 300.536. Additionally, section 
615(k)(4)(A) of the Act is clear that, 
during an appeal under section 
615(k)(3) of the Act, the child must 
remain in the interim alternative 
education setting pending the decision 
of the hearing officer or until the 
expiration of the time period for the 
disciplinary action expires, whichever 
comes first, unless the parent and the 
LEA agree otherwise. Thus, under the 
Act, whenever a hearing is requested 
under section 615(k)(3) of the Act by the 
parent or the LEA, it is the parties 
involved in the hearing (i.e., the parent 
and the LEA), not the IEP Team, that 
may agree to change the time period of 
the removal or the interim setting for the 
child. We, therefore, do not believe it is 
necessary or appropriate to regulate as 
suggested by the commenter. There is 
nothing in the Act or these regulations, 
however, which would prohibit the 
parents and the LEA from agreeing to 
involve the IEP Team in any decision to 
change the time period of the removal 
or interim alternative educational 
setting. 

Changes: None. 


Protections of Children Not Determined 
Eligible for Special Education and 
Related Services (§ 300.534) 


Comment: A few commenters 
requested including in § 300.534(b)(1) 
language allowing the parent of the 
child to express concerns about his or 
her child orally to supervisory or 
administrative personnel, rather than 
requiring written notification. Other 
commenters requested clarifying what it 
means for parents to “express concern” 
to school personnel. 

Discussion: Section 615(k)(5)(B)(i) of 
the Act clearly states that parents must 
express concern “‘in writing’’ to 
supervisory or administrative personnel, 
or a teacher of the child, that their child 
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is in need of special education and 
related services. To include the 
language recommended by the 
commenters in § 300.534(b)(1) to allow 
the parent of the child to orally express 
their concerns (as opposed to doing so 
in writing) is inconsistent with and 
would impermissibly broaden the 
requirements in the Act. We do not 
believe it is necessary to clarify the 
phrase “express concern” in 

§ 300.534(b) because we believe that, in 
the context of this section, it is 
understood to mean that a parent is 
concerned that his or her child is in 
need of special education and related 
services and expresses that concern in 
writing to the child’s teacher or 
administrative personnel. 

Changes: None. 

_ Comment: One commenter 
recommended adding to the basis of 
knowledge criteria in § 300.534(b) that if 
the child were currently receiving early 
intervening services under § 300.226 the 
LEA would be deemed to have 
knowledge that a child is a child with 

a disability. 

Discussion: A public agency will not 
be considered to have a basis of 
knowledge under § 300.534(b) merely 
because a child receives services under 
the coordinated, early intervening 
services in section 613(f) of the Act and 
§ 300.226 of these regulations. The basis 
of knowledge criteria is clearly stated in 
section 615(k)(5)(B) of the Act and 
§ 300.534. We do not believe that 
expanding the basis of knowledge 
provision, as recommended by the | 
commenter, would be appropriate given 
the specific requirements in the Act. 
However, if a parent or a teacher of a 
child receiving early intervening 
services expresses a concern, in writing, 
to appropriate agency personnel, that 
the child may need special education 
and related services, the public agency 
would be deemed to have knowledge 
that the child is a child with a disability 


‘under this part. 


Changes: None. 

Comment: A few commenters 
recommended removing the 
requirement in § 300.534(b)(3) that the 
teacher of the child must express 
specific concerns regarding a child’s 
pattern of behavior directly to the 
director of special education of the LEA 
or to other supervisory personnel of the 
LEA “in accordance with the agency’s 
established child find or special 
education referral system.” One of the . 
commenters stated that this language is 
confusing and is not required by the 
Act. One commenter requested 
clarifying whether the LEA would be 
deemed to have knowledge if the 
information was relayed by a child’s 


teacher in a written manner not 
consistent with the LEA’s referral. 
system. 

Discussion: Since not all child find 
and referral processes in States and 
LEAs would necessarily meet the 
requirement in section 615(k)(5)(B)(iii) 
of the Act that the teacher of the child, 
or other personnel of the LEA, must 
express specific concerns about a 
pattern of behavior demonstrated by the 
child ‘‘directly to the director of special 
education of such agency or to other 
supervisory personnel of the agency,” 
we are removing from § 300.534(b)(3) 


‘the requirement that concerns be 


expressed in accordance with the 
agency’s established child find or 
special education referral system. 

We continue to believe the child find 
and special education referral system is 
an important function of schools, LEAs, 
and States. School personnel should 
refer children for evaluation through the 
agency’s child or special education 
referral system when the child’s 
behavior or performance indicates that 
they may have a disability covered 
under the Act. Having the teacher of a 
child (or other personnel) express his or 
her concerns regarding a child in 
accordance with the agency’s 
established child find or referral system 
helps ensure that the concerns 
expressed are specific, rather than 
casual comments, regarding the 
behaviors demonstrated by the child 
and indicate that the child may be a 
child with a disability under the Act. 
For these reasons, we would encourage 
those States and LEAs whose child find 
or referral processes do not permit 
teachers to express specific concerns 
directly to the director of special 
education of such agency or to other 
supervisory personnel of the agency, to 
change these processes to meet this 
requirement. 

Changes: In light of some State child 


‘find procedures, we have removed from 


§ 300.534(b)(3) the requirement that the 
teacher or other LEA personnel must 
express concerns regarding a child’s 
pattern of behavior in accordance with 
the agency’s established child find or 
special education referral system. 
Comment: Several commenters 
recommended clarifying that a child 
who was evaluated and determined 
ineligible for special education and 
related services years ago would not be 
an exception under § 300.534(c) to the 
basis of knowledge requirement in 
paragraph (b) of this section. Many 
commenters recommended that an 
evaluation and eligibility determination 
that is more than three years old not 
prevent deeming an LEA to have a basis 
of knowledge. One of these commenters 


specifically recommended revising 

§ 300.534(c)(1)(i) to clarify that a public 
agency would not be deemed to have 
knowledge that a child is a child with 

a disability if the parent of the child has 
not allowed an evaluation of the child 
pursuant to §§ 300.300 through 300.311 
“within three years prior to the 
incident.” 

Discussion: The exceptions included 
in § 300.534(c) track the statutory 
requirements in section 615(k)(5)(C) of 
the Act. The intent of Congress in 
revising section 615(k)(5) of the Act was 
to ‘ensure that schools can 
appropriately discipline students, while 
maintaining protections for students 
whom the school had valid reason to 
know had a disability” and that the 
provisions in the Act should not have 
the “unintended consequence of 
providing a shield against the ability of 
a school district to be able to 
appropriately discipline a student.” (S. 
Rpt. No. 108-185, p. 46). We are not 
including time restrictions, as suggested 
by the commenters, to the exceptions in 
paragraph (c) of this section because we 
believe such restrictions are 
unnecessary and could have the 
unintended consequence of hindering 
the school’s ability to appropriately 
discipline a child. We believe the basis 
of knowledge provision in § 300.534(b) 
is sufficient to ensure that a school had 
valid reason to know that a child may 
need special education and related 
services. 

Changes: None. 

Comment: A few commenters 
recommended removing 
§ 300.534(c)(1)(i), which states that a 
public agency would not be deemed to 
have knowledge that a child is a child 
with a disability if the parent has not 
allowed an evaluation of the child 
pursuant to §§ 300.300 through 300.311. 
The commenters stated that this would 
deny children with disabilities FAPE 
and the procedural protections granted 
children with disabilities removed from 
their educational placement for 
disciplinary reasons. 

Discussion: The requirement in 
§ 300.534(c)(1)(i), regarding the 
exception to the basis of knowledge if a 
parent refuses to consent to an 
evaluation, is statutory. Further, 

§ 300.300(a)(3)}, consistent with section 
614(a)(1)(D)(ii)(D of the Act, clearly 
states that the public agency may, but is 
not required to, pursue an initial 
evaluation of a child if the parents 
refuse to provide consent, or fail to 
respond to a request to provide consent, 
for the initial evaluation, by utilizing 
the Act’s due process procedures. If a 
public agency chooses not to utilize the 
Act’s due process procedures, the LEA 
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is not considered in violation of the 
uirement to provide FAPE. 
anges: None. 

Comment: A few commenters 
recommended retaining in 
§ 300.534(c)(2) the language in current 
§ 300.527(c)(1)(i) to clarify that the 
evaluation used to determine whether a 
child is a child with a disability under 
this part must be conducted pursuant to 
§§ 300.300 through 300.311. 

Discussion: It is accurate that the 
evaluation referenced in § 300.534(c)(2) 
must be conducted consistent with the 
evaluation requirements in §§ 300.300 
through 300.311. We agree with the 
commenters that paragraph (c)(2) of this 
section should be amended to make 
clear that the evaluation conducted 
under this paragraph must be conducted 
consistent with the evaluation 
requirements in §§ 300.300 through 
300.311. 

Changes: We have amended 
paragraph (c)(2) to make clear that the 
evaluation under this provision must be 
conducted in accordance with 
§§ 300.300 through 300.311. 

Comment: A few commenters 
recommended amending § 300.534(d)(2) 
to require that if a request is made for 
an evaluation of a child during the time 
period in which the child is subjected 
to a disciplinary removal under 
§ 300.530, the evaluation must be 
’ completed within ten days of the 
parent’s request and that an eligibility 
determination be made within five days 
of the completion of the evaluation. 

Discussion: We do not believe a 
specific timeline for an expedited 
evaluation or an eligibility 
determination should be included in 
these regulations. What may be required 
to conduct an evaluation will vary 
widely depending on the nature and 
extent of a child’s suspected disability 
and the amount of additional 
information that would be necessary to 
make an eligibility determination. 
However, § 300.534(d)(2)(i), consistent 
with section 615(k)(5)(D)(ii) of the Act, 
specifies that the evaluation in these 
instances be “expedited”, which means 
that an evaluation should be conducted 
in a shorter period of time than a typical 
evaluation conducted pursuant to 
section 614 of the Act, which must be 
conducted within 60 days of receiving 
parental consent for the evaluation. (See 
section 614(a)(1)(C)(i)(1) of the Act). 
Further, we believe it would be 
inappropriate to specify the timeframe 
from the completion of an evaluation to 
the determination of eligibility when 
there is no specific statutory basis to do 
so. The Department has long held that 
eligibility decisions should be made 
within a reasonable period of time 


following the completion of an 
evaluation. 

Changes: None. 

Comment: A few commenters stated 
that § 300.534(d)(2) seems to imply that 
when a request is made for an expedited 
evaluation of a child subjected to a 
disciplinary removal, the child would * 
receive an educational placement and 
services pending the results of the 
evaluation. 

Discussion: We believe that 
§ 300.534(d) is clear. Section 300.534(d) 
does not require the provision of 
services to a child while an expedited 
evaluation is being conducted, if the 
public agency did not have a basis of 
knowledge that the child was a child 
with a disability. An educational 
placement under § 300.534(d)(2)(ii) may 
include a suspension or expulsion 
without services, if those measures are 
comparable to disciplinary measures 
applied to children without disabilities 
who engage in comparable behavior. Of 
course, States and LEAs are free to 
choose to provide services to children 
under § 300.534(d). 

Changes: None. 


Referral to and Action by Law 
Enforcement and Judicial Authorities 
(§ 300.535) 


Comment: One commenter stated that 
the requirement in § 300.535(b)(2), 
which requires a public agency 
reporting a crime to transmit copies of 
the child’s special education and 
disciplinary records only to the extent 
that the transmission is permitted by the 
Family Educational Rights and Privacy 
Act (FERPA), is beyond the scope of the 
Act and should be removed. 

Discussion: We do not believe that 
§ 300.535(b)(2) goes beyond the scope of 
the Act as sections 612(a)(8) and 617(c) 
of the Act direct the Secretary to take 
appropriate action, in accordance with 
FERPA, to assure the confidentiality of 
personally identifiable information 
contained in records collected or 
maintained by the Secretary and by 
SEAs and LEAs. We therefore are not 
removing this provision. We maintain 
that the provisions in section 
615(k)(6)(B) of the Act, as reflected in 
§ 300.535(b)(2), must be read consistent’ 
with the disclosures permitted under 
FERPA’ for the education records of all 
children. Under FERPA, personally 
identifiable information (such as the 
child’s status as a special education 
child) can only be released with 
parental consent, except in certain very 
limited circumstances. Therefore, the 
transmission of a child’s special 
education and disciplinary records 
under paragraph (b)(2) of this section 
without parental consent is permissible 


only to the extent that such 


transmission is permitted under FERPA. 
Changes: None. 


Change of Placement Because of 
Disciplinary Removals (§ 300.536) 


Comment: A few commenters | 
expressed concern that the requirements 
in § 300.536 do not account for schools 
with zero tolerance policies. 

Discussion: We aie the provisions 
in §§ 300.530 through 300.536 do 
account for zero tolerance policies by 
providing public agencies the flexibility 
to implement discipline policies as they 
deem necessary to create safe 
classrooms and schools for teachers and 
children as long as those policies are 
fair and equitable for all children and 
protect the rights of children with 
disabilities. If a child with a disability 
is removed from his or her current 
placement and placed in an interim 
alternative educational setting, another 
setting, or suspended or expelled under 
the public agency’s zero tolerance 
policy, the disciplinary requirements in 
§§ 300.530 through 300.536 apply. 
Therefore, we do not believe it is 
necessary to include language in 
§ 300.536 regarding a public agency’s 
zero tolerance policy as such policies 
are irrelevant to what constitutes a 
change in placement for disciplinary 
removals under the Act. 

Changes: None. 

Comment: Many commenters 
recommended removing proposed 
§ 300.536(b) (new § 300.536(a)(2)) 
regarding a series of removals that 
constitute a change in placement stating 
it has no statutory basis. 

Discussion: We believe section 
615(k)(1)(B) of the Act regarding the 
authority of school personnel to remove 
children with disabilities for not more 
than 10 school days, to the same extent 
as nondisabled children, provides the 
statutory basis for proposed § 300.536(b) 
(new § 300.536(a)(2)). This section of the 
Act does not permit using repeated 
disciplinary removals of 10 school days 
or less as a means of avoiding the 
normal change in placement protections 
under Part B of the Act. 

Changes: None. 

Comment: Numerous commenters 
recommended removing the reference to 
manifestation determination in 


_ proposed § 300.536(b)(2) (new 


§ 300.536(a)(2)(ii)). Several of these 
commenters stated that it is unnecessary 
since the manifestation determination is 
reserved for removals longer than 10 
school days. Some commenters stated if 
the language in proposed paragraph 
(b)(1) of this section (new paragraph 
(a)(2)(i) of this section) that a series of 
removals constitutes a pattern because 
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the series of removals total more than 10 
school days in a school year is going to 
be retained, proposed paragraph (b)(2) 
of this section (new paragraph (a)(2)(ii) 
of this section) should be eliminated 
because it is excessive and has no basis 
in the Act. Other commenters found the 
manifestation determination 
requirement in proposed paragraph 
(b)(2) of this section ‘‘circular’’ because 
requiring a child’s behavior to be-a 
manifestation of his or her disability 
before determining that a change in 
placement has occurred under proposed 
paragraph (b)(2) of this section (new 
paragraph (a)(2)(ii) of this section) and 
then requiring that a manifestation 
determination be conducted under 
§ 300.530(e), whenever a child's 
~ removal constitutes a change in 
placement, is redundant and confusing. 
Discussion: We agree with the 
commenters that requiring that a child’s 
behavior must be a manifestation of the 
child’s disability before determining 
that a series of removals constitutes a 
change in placement under proposed 
paragraph (b) of this section (new 
paragraph (a)(2) of this section) should 
be removed..We believe it is sufficient 
for the public agency to conclude that 
a change in placement has occurred if 
a child has been subjected to a series of 
removals that total more than 10 school 
days in a school year, the behaviors are 
substantially similar in nature, and such 
additional factors as the length of each 
removal, the total amount of time the 
child has been removed, and the 
proximity of the removals to one 
another support the premise that the 
series of removals constitute a pattern. 
However, our removal of the 
manifestation determination under 
proposed paragraph (b)(2) of this section 
(new paragraph (a)(2) of this section) 
- does not eliminate the obligation to 
conduct a manifestation determination 
under § 300.530(e) if the public agency’s 
determination is that the series of 
removals constitutes a change in 
_ placement. Section 300.530(e) requires | 
that a manifestation determination be 
conducted within 10 school days of any 
decision to change the placement of a 
child with a disability because of a 
violation of a code of student conduct. 
Changes: We have restructured 
proposed § 300.536(b) as follows: 
Proposed paragraph (b)(1) of this section 
is redesignated as new paragraph 
(a)(2)(i); proposed paragraph (b)(2) of 
this section is redesignated as new 
paragraph (a)(2)(ii); proposed paragraph 
(b)(3) of this section is redesignated as 
paragraph (a)(2)(iii). We also removed 
from new paragraph (a)(2)(ii) of this 
section (proposed paragraph (b)(2) of 
this section) the requirement that a 


child’s behavior must have beena 
manifestation of the child’s disability 
before determining that a series of 


‘removals constitutes a change in 


placement under § 300.536. 

Comment: One commenter 
recommended revising proposed 
§ 300.536(b)(2) (new § 300.536 (a)(2)(ii)) 
to clarify that the child’s behavior must 


-be substantially similar to the child’s 


behavior in “previous” incidents that 


_ resulted in the series of removals. 


Discussion: Our intent in including 


new § 300.536(a)(2)(ii) (proposed 


§ 300.536(b)(2)) to these regulations is to 
assist in the appropriate application of 
the change in placement provisions in 
paragraph (a)(2) of this section. We 
concur with the commenter and believe 
adding the reference to “previous” 
incidents provides clarity to the 
provision that, when determining 
whether a child has been subjected to a 
series of removals that constitute a 
pattern under § 300.536(a)(2), school 
personnel should determine whether 
the child’s behavior that resulted in the 
removal is substantially similar to the 
previous incidents that resulted in the 
series of removals. 

Changes: New § 300.536(a)(2)(ii) 
(proposed § 300.536(b)(2)) has been 
amended to reference the child’s 
behavior in “previous” incidents that 
resulted in the series of removals. 

Comment: Many commenters 
requested the regulations define 
“substantially similar behavior.’’ Many 
commenters expressed concern that 
there is no precedent or statutory 
support for the use of “substantially 
similar behavior” and requested 
explaining the statutory basis for 
including the provision. One 
commenter suggested including a 
provision in proposed § 300.536(b)(2) 
that substantially similar behaviors 
must have been recognized by the IEP 
Team or be included in the IEP as 
related to the child’s disability. One 
commenter stated that what constitutes 
“substantially similar behavior’ is 
highly subjective, prone to overuse, and 
likely to lead to litigation. 

Discussion: We are not changing the 
regulations because, in light of the 
Department’s longstanding position that 
a change in placement has occurred if 
a child has been subjected to a series of 
disciplinary removals that constitute a 
pattern, we believe requiring the public 
agency to carefully review the child’s 
previous behaviors to determine 
whether the behaviors, taken 
cumulatively, are substantially similar 
is an important step in determining 
whether a series of removals of a child 
constitutes a change in placement, and 
is necessary to ensure that public 


agencies appropriately apply the change 
in placement provisions. Whether the 
behavior in the incidents that resulted 
in the series of removals is 
“substantially similar’ should be made 
on a case-by-case basis and include 
consideration of any relevant 
information regarding the child’s 
behaviors, including, where 
appropriate, any information in the 
child’s IEP. However, we do not believe 
it is appropriate to require in these 
regulations that the “substantially 
similar behaviors” be recognized by the 
IEP Team or included in the child’s IEP 
as recommended by the commenter. The 
commenter is correct that what 
constitutes “substantially similar 
behavior” is a subjective determination. 
However, we believe that when the 
child’s behaviors, taken cumulatively, 
are objectively reviewed in the context 
of all the criteria in paragraph (a)(2) of 
this section for determining whether the 
series of behaviors constitutes a change 
in placement, the public agency will be 
able to make a reasonable determination 
as to whether a change in placement has 
occurred. Of course, if the parent 
disagrees with the determination by the 
public agency, the parent may request a 
due process hearing pursuant to 
§ 300.532. 

Changes: None. 

Comment: One commenter requested 
an explanation of what recourse parents 


. have if they disagree with the public 


agency’s change in placement decision 
for a child who violates a code of 
student conduct. 

Discussion: If a parent of a child with 
a disability disagrees with any decision 
regarding a disciplinary change in 
placement of a child under §§ 300.530 
and 300.531, or the manifestation 
determination under § 300.530(e), the 
parent may request a due process 
hearing pursuant to § 300.532. 

Changes: None. 

Comment: Several commenters 
requested clarifying who determines 
whether a series of removals under 
proposed § 300.536(b) (new paragraph 
(a)(2) of this section) constitutes a 
change in placement. One commenter 
recommended adding in proposed 
paragraph (b) language from the 
Analysis of Comments and Changes to 
current § 300.520 clarifying that any 
decision regarding whether a pattern of 
removals constitutes a change in 
placement must be made on a case-by- 
case basis by the public agency. (March 
12, 1999 (64 FR 12618)). 

Discussion: Whether a pattern of 
removals constitutes a “change in 
placement”’ under new paragraph (a)(2) 
of this section (proposed § 300.536(b)) 
must be determined on a case-by-case 
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basis by the public agency. We agree it 
is important to clarify this position in 
these regulations and is necessary to 
ensure proper implementation of this 
section. We are including the language 
from the Federal Register of March 12, 
1999 (64 FR 12618), (as suggested by the 
commenter. 

Changes: A new paragraph (b) has 
been added to § 300.536 to clarify that 
the public agency (subject to review 
through the due process and judicial 
proceedings) makes the determination, 
on a case-by-case basis, whether a 
pattern of removals constitutes a change 
in placement. 


State Enforcement Mechanisms 
(§ 300.537) 


Comment: None. 

Discussion: New § 300.537 is 
addressed under the Analysis of 
Comments and Changes section for this 
subpart in response to comments on 
§ 300.510(d). 

Changes: We have added a new 
§ 300.537 on State enforcement 
_ mechanisms to clarify that, 
notwithstanding §§ 300.506(b)(7) and 
new 300.510(d)(2)(proposed 
§ 300.510(c)(2)), nothing in this part 
prevents a State from providing parties 
to a written agreement reached as a 
result of a mediation or resolution 
process other mechanisms to enforce 
that agreement, provided that such 
mechanisms are not mandatory and do 
not deny or delay the right of the parties 
to seek enforcement of the written 
agreement in a State court of competent 
jurisdiction or in a district court of the 
United States. We have also added a 
cross reference to new § 300.573 in new 
§ 300.510(d) (proposed § 300.510(c)), 
regarding written settlement 
agreements. 


Subpart F—Monitoring, Enforcement, 
Confidentiality, and Program 
Information 


Monitoring, Technical Assistance, and 
Enforcement 


State Monitoring and Enforcement 
(§ 300.600) 


Comment: Several commenters 
recommended modifying § 300.600 to 
include language from section 616(a)(1) 
and (a)(3) of the Act to clarify that the 
Department, like the States, has the 
authority and obligation to monitor and 
enforce Part B of the Act. The 
commenters recommended that the 
requirements in section 616(a)(1) of the 
Act be included in the regulations 
because improving accountability is one 
of the most important goals of this 
reauthorization and the Act mandates 


the Secretary to monitor and enforce the 
Act. 

Discussion: We take the responsibility 
to monitor and enforce compliance with 
the Act seriously, but that responsibility 
comes from the Act, and from the 
Department’s inherent authority to 
ensure that the laws it is charged with 
implementing are carried out, and not 
from these regulations. In general, we do 
not believe that it is necessary to 
include language on the responsibility 
of the Secretary in the regulations, as, 
under § 300.2, the regulations apply to 
States that receive payments under Part 
B of the Act and public agencies of 
those States, but not to the Department. 
Information on our monitoring and 
enforcement activities is available on 
the Department’s Web site at: hitp:// 
www.ed.gov/policy/speced/guid/idea/ 
monitor/index.html. 

Changes: None. 

Comment: Several commenters stated 
that the monitoring priority areas in 
section 616(a)(3) of the Act should be 
included in § 300.600. 

Discussion: We agree that the 
monitoring priority areas in section 
616(a)(3) of the Act related to State 
responsibilities should be included in 
the regulations because these provisions 
require each State to monitor its LEAs 
in each of the monitoring priority areas 
specified in the Act. Accordingly, we 
will add further clarification regarding 
the monitoring priority areas from 
section 616(a)(3) of the Act in § 300.600. 

Changes: A new paragraph (d) has 
been added to § 300.600 to include the 
State monitoring priority areas in 
section 616(a)(3) of the Act. 

Comment: One commenter expressed 
concern that there will be no 
accountability on the part of States and 
the Department for complying with the 
requirements in section 616(a)(1) and 
(a)(3) of the Act because the regulations 
do not reflect these requirements. 

Discussion: The requirements in 
section 616(a)(1) of the Act, relating to 
a State’s monitoring responsibilities, are 
included in the regulations in 
§ 300.600(a). Further, as indicated in the 
response to the previous comment, a 
provision regarding the State’s 
responsibility to monitor LEAs located 
in the State using the indicators in the 
monitoring priority areas in section 
616(a)(3) of the Act has been added in 
new § 300.600(d). Regarding the 
Secretary’s monitoring responsibility, 
section 616(a)(1) of the Act is clear that 
the Secretary must monitor 
implementation of Part B of the Act 
through the oversight of States’ exercise 
of general supervision and through the 
State performance plans. Sections 
616(a)(3) and 616(b) further describe the 


Secretary’s responsibilities to monitor 
States’ implementation of Part B of the 
Act. In addition, note 253-258 of the 
Conf. Rpt. No. 108-779, p. 232, provides 
that the Secretary must request such 
information from States and 
stakeholders as is necessary to 
implement the purposes of the Act, 
including the use of on-site monitoring 
visits and file reviews to enforce the 
requirements of the Act. We continue to 
believe it is unnecessary to include the 
Secretary’s obligations in the 
regulations. We also do not believe 
further clarification regarding State 
accountability is necessary in § 300.600. 

Changes: None. 

Comment: One commenter noted that 
§ 300.600(c) requires States to use 
quantifiable indicators and such 
qualitative indicators as are needed to 
adequately measure performance in the 
monitoring priority areas identified in 
section 616(a)(3) of the Act. The 


-commenter expressed concern that this 


requirement expands the data collection 
burden on States and focuses on inputs, 
processes, and whether certain 
procedural rights are met, rather than 
focusing on educational results and | 
outcomes for children with disabilities. 

Discussion: Section 300.600 reflects 
the requirements in the Act and 
Congress’ determination that collection 
of this data is necessary to fulfill the 
purposes of the Act. Specifically, . 
section 616(b)(2) of the Act requires 
each State to develop a State 
performance plan that includes 
measurable and rigorous targets for the 
indicators established under the © 
monitoring priority areas. As directed 
by section 616(a)(3) of the Act, the 
Secretary also has established 
quantifiable indicators in each of the 
monitoring priority areas listed in the 
Act and these regulations. These 
indicators focus on improving 
educational results and functional 
outcomes for children with disabilities, 
and include issues such as the provision 
of services in the LRE, participation and 
performance on Statewide assessments, 
and graduation and dropout rates. In 
addition, important systemic indicators, 
such as monitoring, mediation, and 
child find, are included. More 
information about State performance 
plans, the indicators, and the 
Department’s review of the State 
performance plans is available on the 
Department’s Web site at: http:// 
www.ed.gov/policy/speced/guid/idea/ 
bapr/index.html. 

Changes: None. 

Comment: One commenter 
recommended changing § 300.600 to 
require States to develop policies and 
procedures to analyze the performance 
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of each public agency; develop written 
policies and procedures to guide 
monitoring activities; and develop and 
maintain a stakeholder group, which 
would include public school 
administrators, advocates, family 
members, and others, to guide 
monitoring and enforcement activities. 

Discussion: Section 300.149(b), 
consistent with section 612(a)(11) of the 
Act, already requires States to have 
policies and procedures in effect to 
ensure compliance with the monitoring 
and enforcement requirements in 
§§ 300.600 through 300.602 and . 

§§ 300.606 through 300.608. Sections 
300.167 through 300.169, consistent 
with section 612(a)(21) of the Act, 
require States to establish and maintain 
an advisory panel with broad and 
diverse representation to advise States 
on, among other things, developing 
evaluations and corrective action plans 
to address findings identified in Federal 
monitoring reports. Accordingly, we do 
not believe any modification of 

§ 300.600, regarding State monitoring 
procedures, is necessary. 

Changes: None. 

Comment: Several commenters 
recommended modifying § 300.600 to 
require States to establish a committee, 
which includes advocates to oversee 
monitoring and enforcement activities. 
A number of commenters suggested that 
this group, at a minimum, include 
representatives of PTIs; protection and 
advocacy groups; and parent, disability 
advocacy, and education organizations. 

Several commenters also 
recommended requiring the advisory 


. committee to provide advice on the 


development of the State’s performance 
goals and indicators required in 

§ 300.157, the State’s performance plan, 
including measurable and rigorous 
targets required in § 300.601(a)(1) and 
(a)(3), the State’s report to the public 
required in § 300.602(b)(2), the State’s 
corrective action or improvement plan 
under § 300.604(b)(2)(i), and other State 
monitoring, improvement, and 
enforcement activities. 

Discussion: The State advisory panel, 
required in §§ 300.167 through 300.169, 
consistent with section 612(a)(21)(A) of 
the Act, addresses many of the 
commenters’ suggestions. The purpose 
of the State advisory panel, as stated in 
§ 300.167 and section 612(a)(21)(A) of 
the Act, is to provide policy guidance to 
the SEA with respect to special 
education and related services for 
children with disabilities. Pursuant to 
§ 300.168 and section 612(a)(21)(B) of ' 
the Act, a broad membership is 
required. The duties of the panel are, 
among other things, to advise the SEA 
on unmet needs, evaluations, and 


corrective action plans to address 
findings identified in Federal 
monitoring reports, consistent with 

§ 300.169 and section 612(a)(21)(D) of 
the Act. However, although we believe 
that broad stakeholder involvement in | 
the development of the State 
performance plans and annual 
performance reports is very important, 
we decline to regulate that a specific 
group be involved in their development. 
We have, however, provided guidance 
in OSEP’s August 9, 2005 memorandum 
to States, Submission of Part B State 
Performance Plans and Annual 
Performance Reports, (QSEP Memo 05-— 
12), located at http://www.ed.gov/ 
policy/speced/guid/idea/bapr/ 
index.html, which directs States to 
provide information in their State 
performance plans on how they 
obtained broad input from stakeholders 
on the State performance plan. 
Accordingly, we find it unnecessary to 
add any further clarification in 

§ 300.600. 

Changes: None. 

Comment: Some commenters . 
recommended modifying § 300.600(b)(2) 
to clarify that monitoring and 
enforcement activities also apply to 
programs under Part C of the Act. A few 
commenters suggested clarifying that 
Part C of the Act should be monitored 
to evaluate how well it serves infants 
and toddlers with disabilities and their 
families. 

Discussion: Section 300.600 applies 
only to Part B of the Act. However, the 
commenters are correct that the 
monitoring and enforcement activities 
in section 616 of the Act also apply to 
Part C of the Act, as provided in section 
642 of the Act. The Department will 
address this recommendation in the 
promulgation of regulations 
implementing Part C of the Act. 

Changes: None. 

Comment: A few commenters 
recommended clarifying that the 
monitoring priority in section 
616(a)(3)(A) of the Act, relating to the 
provision of FAPE in the LRE, should be 
based on the unique needs of the 
individual child. One commenter stated 
that the regulations should stress 
individualization when determining 
LRE. This commenter recommended 
including language from note 89 of the 
Conf. Rpt. No. 108-779, p. 186, which 
highlights Congress’ intent that each 
public agency ensure that a ‘continuum 
of alternative placements (instruction in 
regular classes, special classes, special 
schools, home instruction, and 


- instruction in hospitals and institutions) 


is available to meet the needs of 
children with disabilities for special 
education and related services.” 


Discussion: Section 300.115, 
consistent with section 612(a)(5) of the 
Act, requires each public agency to 
ensure that a continuum of alternative 
placements (including instruction in 
regular classes, special classes, special 
schools, home instruction, and . 
instruction in hospitals and institutions) 
is available to meet the needs of 
children with disabilities for special 
education and related services. The LRE 
provisions are intended to ensure that a 
child with a disability is served in a 
setting where the child can be educated 
successfully and that placement 
decisions are individually determined 
based on each child’s abilities and 
needs. We do not believe that the 
change recommended by the commenter 
is needed. 

Changes: None. 

Comment: One commenter 
recommended changing § 300.600 to 
specify that the Department’s 
monitoring of States for compliance 
with the LRE requirements in 
§§ 300.114 through 300.117 include a 
review of IEPs to determine if: (1) 
Placements were based on the 
individual unique needs of each child; 
(2) placements were requested b 
parents; (3) IEP Teams followed The IEP 
requirements in §§ 300.320 through 


- 300.328; (4) children received the 


services required to participate and 
progress in the general curriculum; (5) 
children are in appropriate 
environments; and (6) the educational 
and emotional advancements of 
children were considered. The 
commenter recommended adding 
language to direct individuals who 
monitor the implementation of the Act 
to look further than ‘‘numbers’’ when 
monitoring the LRE requirements. 

Discussion: As noted in section 
616(a)(1) of the Act, the Secretary 
monitors implementation of the Act 
through oversight of States’ exercise of 
general supervision and States’ 
performance plans. Section 616(a)(1) of 
the Act further states that the Secretary 
requires States to monitor and enforce 
the implementation of the Act by LEAs. 
The activities listed by the commenter 
are not the type of monitoring activities 
the Act requires the Secretary to 
undertake. The commenter’s listed 
activities are more appropriately the 
responsibilities of States as they monitor 
the implementation of the Act in their 
LEAs. 

Changes: None. 

Comment: One commenter 
recommended avoiding references to the 
Act in §§ 300.600 through 300.609 when 
references to the regulations could 
accomplish the same result. 


ts 
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Discussion: We agree with the 
commenter and will revise §§ 300.600 
through 300.609 accordingly. 

Changes: We have sear §§ 300.600 
through 300.609 by replacing statutory 
citations with relevant regulatory 
citations, where appropriate. 

Comment: One commenter 
recommended clarifying that racial 
disproportionality in educational 
placements falls within the monitoring 
priority areas for monitoring and 
enforcement. 

Discussion: New § 300.600(d), 
consistent with section 616(a)(3) of the 
Act, includes disproportionate 
representation of racial and ethnic 
groups in special education and related 
services (to the extent the representation 
is the result of inappropriate 
identification) as a monitoring priority. 
Because the monitoring priority area 
clearly refers to disproportionate 
representation to the extent the 
representation is. a result of 
inappropriate identification of children 
with disabilities, and not placement, we 
do not believe we can include 
disproportionate representation 
resulting from educational placement 
within the scope of this monitoring 
priority area. 

Changes: None. 

Comment: One commenter 
recommended including a requirement 
in § 300.600(c) that States develop 
corrective action plans for each LEA 
monitored to improve performance in 
the monitoring priority areas. The 
commenter also suggested requiring that 
corrective action plans be completed by 
the State within one year of the ; 
monitoring report. 

Discussion: Section 300.600(a), 
consistent with section 616(a)(1)(C) of 
the Act, requires States to monitor 
implementation and enforcement of the 
Act. As discussed elsewhere in this 
section in response to comments 
regarding § 300.604 (Enforcement), we 
have revised § 300.600(a) to identify the 
specific enforcement actions included 
in § 300.604 that are appropriate for 
States to use with LEAs. The new 
§ 300.600(a) identifies specific methods 
that must be used to ensure correction 
when an LEA has been determined to 
need assistance for two consecutive 
years or to need intervention for three 
or more consecutive years. For example, 
§ 300.600(a) refers to § 300.604(b)(2)(i), 
which discusses the preparation of a 
corrective action or improvement plan. 
In addition, new § 300.608(b) clarifies 
that States can use other authority 
available to them to monitor and enforce 
the Act. States need the flexibility to 
select the most appropriate mechanism 
to ensure correction in a timely manner. 


Requiring that corrective action plans be 

developed in every instance is overly 

prescriptive when there are multiple 

methods that can be used. Accordingly, 

we do not think it is necessary to make 

the change suggested by the commenter. 
Changes: None. 


State Performance Plans and Data 
Collection (§ 300.601) 


Comment: One commenter expressed 
concern that § 300.601(a)(3) and (b)(1) 
over-regulate by requiring measurable 
and rigorous targets beyond those 
established in the Act. The commenter 
expressed concern that this would result 
in additional data collection and 
analyses and require substantial 
administrative staff time and additional 
costs at the State and local levels. The 
commenter stated that, while the 
Department may monitor any area and 
review any data, it is unnecessary to 
establish additional non-statutory 
indicators and targets. 

Discussion: Section 300.601(a)(3), 
consistent with section 616(a)(3) of the 
Act, requires the Secretary to establish 
indicators to adequately measure 
performance in the monitoring priority 
areas. Under section 616(b)(2)(A) of the 
Act, States are required to establish 
measurable and rigorous targets for the 
indicators established under the 
monitoring priority areas described in 
section 616(a)(3). The Department 
established indicators only in the three 
monitoring priority areas listed in new 
§ 300.600(d), consistent with section 
616(a)(3) of the Act. Given that States 
are required to establish targets for 
indicators established under the 
monitoring priority areas and indicators 
were established only under the three 
statutory monitoring priority areas, the 
Secretary is not requiring measurable 
and rigorous targets in areas beyond 
those established in the Act. We 
disagree with the commenter and do not 
believe the Department has over- 
regulated in this area. 

Changes: None. 

Comment: A few commenters 
recommended changing § 300.601 to 
specify that States must provide an 
opportunity for public comment in 
developing the State performance plan. 

Discussion: We agree that the public 
should be represented in developing 
State performance plans. In note 253- 
258 of the Conf. Rpt. No. 108-779, p. 
232, Congress stated its expectation that 
State performance plans, indicators, and 
targets be developed with broad 
stakeholder input and public 
dissemination. OSEP Memo 05-12 
requires States to provide information in 
the overview section of the State 
performance plan, clarifying how the 


State obtained broad input from 
stakeholders on the State performance 
plan. Furthermore, §§ 300.167 through 
300.169 clarify the State’s responsibility 
to establish and maintain an advisory 
panel, whose membership consists of 
broad and diverse representation, to 
advise States on many issues, including 
developing evaluations and reporting on 
data to the Secretary. Accordingly, we 
believe that no additional clarification is 
needed. 

Changes: None. 

Comment: One commenter expressed 
concern that the requirement in 
§ 300.601(a)(3) reflects a ‘“‘one-size-fits- 
all” approach that is not in the Act 
because it requires the Secretary to 
establish indicators for the State 
performance plan and annual 
performance reports and requires States 
to collect data on each of the indicators. 

Discussion: Section 616(a)(3) of the 
Act requires the Secretary to establish 
quantifiable indicators in each of the 
monitoring priority areas, and 
qualitative indicators, as needed, to 
adequately measure performance. 
Section 300.601(a) reflects this 
requirement. The requirement that each 
State establish measurable and rigorous 
targets for the indicators established by 
the Secretary and collect relevant data is 
set forth in section 616(b)(2)(B) of the 
Act. We do not agree that this presents 
a one-size-fits-all approach because 
States set their own targets for 
indicators such as graduation, dropout, 
and performance on assessments, and 
identify improvement strategies specific 
to the unique circumstances of their 
State. In addition, OSEP Memo 05-12 
includes the indicators established by 
the Secretary and also indicates that 
States have the flexibility to establish 
their own indicators, in addition to the 
indicators established by the Secretary. 

Changes: None. 

Comment: One commenter 
recommended amending § 300.601 to 
specify that, as part of the State’s 
performance plan, measurable and 
rigorous targets are only required for the 
indicators established by the Secretary 
and are not required for any additional 
indicators established by the State. 

Discussion: Pursuant to the guidance 
in OSEP Memo 05-12, the Secretary has 
established indicators under the three 
monitoring priority areas in new 
§ 300.600(d), consistent with section 
616(a)(3) of the Act. States may choose 
to add additional indicators if there are 
other areas the State wishes to improve. 
If the State adds indicators to the State 
Performance Plan, the State must 
include measurable and rigorous targets 
for each additional indicator because 
the purpose of the State performance 
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plan is to evaluate the State’s efforts to 
implement the statutory requirements 

_and describe how the State will — 
improve. States are free to have 
additional indicators that are not 
included in the State performance plan 
and these indicators would not need to 
have measurable and rigorous targets. 

Changes: None. 


State Use of Targets and Reporting 
(§ 300.602) 


Comment: A few commenters 
recommended modifying 
§ 300.602(b)(1)(A) to require each LEA 
to work with an LEA monitoring 
stakeholder advisory committee that 
would advise the LEA on analyzing and 
reporting its performance on the targets 
in the State performance plan and on 
developing LEA plans. The commenters 
stated that, at a minimum, the advisory 
committee should include 
representatives of parents, disability 
advocacy groups, and other 
organizations. 

Discussion: There is nothing in 
section 616 of the Act that requires 
LEAs to establish local stakeholder 
groups. Given the wide variation in the 
size of LEAs across the country and the 
wide variety of issues facing those 
LEAs, we do not believe that a Federal 
requirement is appropriate. States have 
the discretion to establish (or have their 
LEAs establish) local advisory groups to 
advise the LEAs, if they so choose. 

Changes: None. 

Comment: One commenter 
recommended modifying § 300.602 to 
require each State to include LEA 
corrective action plans (including 
indicators, targets, findings, and 
timelines for LEAs to correct any 
findings) in the State’s report to the 
public on the performance of each LEA 
in the State on the targets in the State’s 
performance plan. 

Discussion: Section 300.602, 
consistent with section 616(b)(2)(C) of 
the Act, requires States to report 
annually on the performance of each 
LEA against targets in the State 
performance plan. We believe requiring 
States to include LEAs’ corrective action 
plans in the States’ public reports would 
create additional burden for States that 
is not required by the Act. 

Changes: None. 

Comment: Several commenters 
recommended revising § 300.602 to 


specify that the State performance plan - 


and the public report on LEAs’ 
performance must be in language that is 
accessible to, and understandable by, all 
interested parties. 

Discussion: The Department expects 
the information that a State reports in its 
annual performance reports and in the 


public reports on LEA performance will 
be made available in an understandable 
and uniform format across the State, 
including alternative formats upon 
request, and, to the extent practicable, 
in a language that parents understand. 
We do not believe it is necessary to add 
a specific requirement to the regulations 
because other Federal laws and policies 
already require that information to 
parents be available in alternative 
formats and to parents who are limited 
English proficient. Specifically, Title VI 
of the Civil Rights Act of 1964 requires 
SEAs and LEAs to communicate to 
parents with limited English proficiency 
what is communicated to parents who 
are not limited English proficient. 
Under Title VI, SEAs and LEAs have 
flexibility in determining what mix of 
oral and written translation services 
may be necessary and reasonable for 
communicating this information. 
Similarly, Executive Order 13166 
requires that recipients of Federal 
financial assistance take reasonable 
steps to ensure meaningful access by 
individuals with limited English 
proficiency. For individuals with 
disabilities, title II of the Americans 
with Disabilities Act requires that State 
and local governments, and Section 504 
of the Rehabilitation Act of 1973 
requires that recipients of Federal 
financial assistance, ensure that their 
communications with individuals with 
disabilities are as effective as their 
communications with others, and that 
appropriate auxiliary aids and services 
are available when necessary to ensure 
effective communication. 

Changes: None. 

Comment: One commenter suggested 
that the annual performance report 
include cross-references or links to the 
State report card and local report cards 
on the academic performance of 
children with disabilities under the 
ESEA. 

Discussion: States may choose, but are 
not required, to include in the annual 
performance report the cross-references 
or links suggested by the commenter. 
States also may choose, but are not 
required, to use their ESEA report cards 
for reporting annually on the 
performance of LEAs on the indicators 
in the State performance plan. We do 
not believe it is appropriate to require 
States to cross-reference or link to ESEA 
report cards because it is overly 
burdensome and may create confusion 
because the indicators and timeframe 
for reporting may not be the same 
between the two reporting systems. 

Changes: None. 

Comment: One commenter 
recommended requiring States to post 
their monitoring reports of LEAs on the 


States’ Web site and make reports on 
monitoring activities for each LEA 
available to the public in written format 
and to the media. 

Discussion: States have the discretion 
to decide how these reports are made 
available to the public. There is nothing 
in the Act that requires States to post 
monitoring reports of LEAs on the 
States’ Web site or through other means. 
However, States may, if they wish, make 
such postings. 

Changes: None. 

Comment: One commenter suggested 
removing § 300.602(b)(1)(ii), which 
requires a State to include in its report 
to the public on the performance of each 
LEA, the most recent performance data. 
on each individual LEA and the date the 
data were obtained, if the State collects 


_ these data through monitoring or 


sampling. 

Discussion: We believe that the data 
we are requiring the States to provide 
under § 300.602(b)(1)(ii) are necessary 
for the proper implementation of the 
Act. Providing the most recent LEA 
performance data and the date the data 
were obtained will reduce data burden 
while maintaining the States’ 
accountability for results, specifically 
related to indicator data that are more 
difficult to collect because those data 
are not collected through State-reported 
data collection systems under section 
618 of the Act. However, the proposed 
regulations were not as clear as they 
should have been about the conditions 
under which States may use monitoring 
and sampling data. Therefore, we are 
revising § 300.601(b) by adding a new 
provision that specifies that if the 
Secretary permits States to collect data 
on specific indicators through State 
monitoring or sampling, and a State 
chooses to collect data on those 
indicators through State monitoring or 
sampling, the State must collect data on 
those indicators on each LEA at least 
once during the period of the State 
performance plan. This will require that 
States collect data to assess each LEA’s 
performance on indicators for which 
State monitoring or sampling data are 
permitted during the period of the State 
performance plan, so that the public 
will receive specific information about 
each LEA. We also are revising 
§ 300.602(b)(1)(ii) to make clear that the 
required information about specific 
LEAs would only have to be included in 
the reports to the public on LEA 
performance required by 
§ 300.602(b)(1)(i)(A), which should 
prevent this provision from being 
interpreted to require LEA-specific 
reporting to the Secretary. 

Changes: We have renumbered 
§ 300.601(b)(2) as § 300.601(b)(3) and 
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added a new § 300.601(b)(2) to specify 
that, if permitted by the Secretary, if a 
State collects data on an indicator 
through State monitoring or sampling, 
the State must collect data on the 
indicator at least once during the period 
of the State performance plan. We also 
have revised § 300.602(b)(1)(ii) to 
provide a more specific reference to the 
public report required under 

§ 300.602(b)(1)(i)(A). 

Comment: One commenter 
recommended that § 300.602 specify 
that data on disproportionality be 
reported to the public, pursuant to 
sections 616(b)(2)(C) and 618 of the Act. 

Discussion: The provisions in 
§ 300.602 already include the 
requirement suggested by the 
commenter. Section 300.602, consistent 
with section 616(b)(2)(C) of the Act, 
requires each State to use the targets 
established in its State performance 
plan and the monitoring priority areas 
described in § 300.600(d), to analyze the 
performance of each LEA in the State, 
and to report annually to the public on 
such performance. As described in new 
§ 300.600(d), the monitoring priority 
areas on which the State will report 
include the disproportionate 
representation of racial and ethnic 
groups in special education and related 
services, to the extent the , 
disproportionate representation is the 
result of inappropriate identification. 

Accordingly, States are required to 
report this information to the public. 
States must establish targets on each of 
the indicators set by the Secretary. 

We also note that § 300.642(a), 
consistent with section 618(b) of the 
Act, requires that data collected 
pursuant to section 618 of the Act be 
reported publicly. These data will 
include State-level data on the number 
and percentage of children with 

- disabilities by race and ethnicity ona 
number of measures, including 
identification as children with 
disabilities, placement, graduation and 
drop-out, and discipline. Accordingly, 
we do not believe any further changes 
to the regulations are necessary. 

Changes: None. 


Secretary’s Review and Determination 
Regarding State Performance (§ 300.603) 


Comment: One commenter expressed 
concern that the tone and substance of 
the monitoring and enforcement 
provisions in §§ 300.603 through 
300.609, related to approval or 
disapproval by the Secretary of the 
State’s performance plan and 
interventions against the SEA, are 
overly prescriptive and negative. The 
commenter stated that enforcement 
provisions applicable to all elementary 


school and secondary school programs 
already exist in GEPA. 

Discussion: We do not agree that the 
enforcement provisions are overly 
prescriptive. These enforcement 
provisions simply reflect the statutory 
requirements in section 616(d) and (e) of 
the Act. These provisions are more 
specific than the provisions in GEPA. 

Changes: None. 

Comment: A few commenters 
recommended including in the 
regulations the provisions in section 
616(c) of the Act, regarding the process 
the Secretary must follow if the 
Secretary finds that a State performance 
plan does not meet the requirements in 
section 616 of the Act. 

Discussion: We believe that the 
review process spelled out in section 
616(c) of the Act is sufficiently clear and 
that regulations are not necessary. 
Further, under the statutory framework, 
the State performance plans were due to 
the Department by December 3, 2005, 
and the Department’s review of the State 
performance plans for the six-year 
period of federal fiscal years 2005 
through 2011 has already been 
completed. Accordingly, we believe it is 
unnecessary to add further clarification 
regarding the Secretary’s responsibilities 
in § 300.603. 

Changes: None. 

Comment: One commenter 
recommended that the Department’s 
process for approval of targets in State 
performance plans be rational, 
consistent, and transparent. For 
example, the commenter suggested that 
as the Department responds to and 
negotiates with a State regarding the 
State’s targets, the process should be 
open so that States can learn from the 
Department’s discussions with other 
States. 

Discussion: We agree with the 
commenter. Accordingly, the 
Department has posted its analyses of 
each State’s performance plan on the 
Department’s Web site at: http:// 
www.ed.gov/fund/data/report/idea/ 
partbspap/index.html. In so doing, the 
Department’s analyses are transparent 
and provide States with the opportunity 
to review the Department’s responses to 
other States’ performance plans. 

Changes: None. 


Enforcement (§ 300.604) 


Comment: A few commenters 
recommended changing the 
enforcement requirements in § 300.604 
to clarify the actions a State must take 
relating to enforcement. The 
commenters stated that it is essential 
that States understand their explicit 
authority under the Act to take certain 
enforcement actions against LEAs if the 


State is identified as a State that needs 
assistance, needs intervention, or needs 
substantial intervention. The 
commenters stated that some of the 
enforcement mechanisms available to 
the Secretary in section 616(e) of the 
Act, such as requiring entry into a GEPA 
compliance agreement or referral to the 
Office of the Inspector General, may 
have no direct counterpart under State 
law and therefore, would not be 
available to States. 

Discussion: The Department agrees 
that it is important to clarify the specific 
enforcement actions that States must 
use against an LEA if the LEA is 
determined to need assistance, 
intervention, or substantial intervention. 
We are revising § 300.600(a) to identify 
the specific enforcement actions 
identified in § 300.604 that are 
appropriate for a State, as opposed to 
the Federal government, to use if it 
determines that an LEA needs assistance 
or intervention in implementing the 
requirements of Part B of the Act. 

Changes: We have revised 


§ 300.600(a) to require States to enforce 


Part B of the Act in accordance with the 
enforcement mechanisms identified in 
§ 300.604(a)(1) and (a)(3), (b)(2)(i) and 
(b)(2)(v), and (c)(2). 

Comment: One commenter 
recommended including in §§ 300.600 
through 300.609 a method for 
individuals or organizations to inform 
the Department about compliance issues 
in their district or State. 

Discussion: The Department is 
committed to obtaining input from . 
individuals and organizations as part of 
its monitoring process, and has a system 
for receiving and responding to citizen 
complaints about LEA and State 
compliance. However, detailed 
operational procedures for monitoring 
State activities are not typically 
included in regulations. Accordingly, 
we believe it is unnecessary to provide 
further clarification regarding specific 
monitoring procedures in §§ 300.600 
through 300.609. 

Changes: None. 

Comment: One commenter 
recommended clarifying in § 300.604 
that withholding State administrative 
funds would only occur following the 
Secretary’s determination that, for three 
or more consecutive years, the State 


“needs intervention in implementing the 


requirements of Part B of the Act. 
Discussion: Section 300.604(b)(2)(iii), 
consistent with section 616(e)(2)(iii) of 
the Act, clearly delineates that 
consideration of withholding State 
administrative funds occurs following a 
“needs intervention” determination by 
the Secretary for three or more ; 
consecutive years. Therefore, we do not 
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believe it is necessary to add further 

clarification regarding the withholding 

of State administrative funds. 
Changes: None. 


State Enforcement and Rule of 
Construction (§§ 300.608 and 300.609) 


Comment: One commenter 
recommended including in § 300.608 a 
provision that would allow an SEA to 
use any means authorized by law to 
effect compliance when it is determined 
that an LEA is not meeting the 
requirements of Part B of the Act, 
including the targets in the State’s 
performance plan. 

Discussion: The enforcement scheme 
outlined in §§ 300.600(a), 300.604, and 
300.608 represents the minimum steps 
that a State must take to enforce 
compliance with the Act. (The 
minimum enforcement steps the 
Department must take are specified in 
§ 300.604.) However, we believe that the 
regulations should be clear that States 
have the flexibility to use other 
mechanisms to bring about compliance, 
just as section 616(g) of the Act and 
§ 300.609 recognize that the Department 


- needs the flexibility to use the authority 


in GEPA to monitor and enforce the Act, 
in addition to the enforcement program 
laid out in section 616(e) of the Act. 
Therefore, we will add to § 300.608 a 
new provision noting that States are not 


restricted from using any other authority 
available to them to monitor and enforce 


the Act. Taking steps under any such 
authority, however, does not relieve a 
State from complying with the 
requirements of §§ 300.600(a), 300.604, 
and 300.608(a). 

Changes: We have designated 
proposed § 300.608 as § 300.608(a) and 
added a new paragraph (b) to specify 
that States are not restricted from 
utilizing any other authority available to 
them to monitor and enforce the Act. 
We also have clarified in § 300.609 that 
the reference to ‘“‘authority under 
GEPA”’ includes the provisions of 34 
CFR parts 76, 77, 80, and 81, including 
the imposition of special conditions 
under 34 CFR 80.12. 


Confidentiality of Information 


Confidentiality (§ 300.610) and 
Definitions (§ 300.611) 


Comment: None. 

Discussion: Both §§ 300.610 and 
300.611 contained incorrect references 
to § 300.628, which does not exist. We 
have revised those references. 

Changes: We have removed the 
incorrect references to § 300.628 in 
§§ 300.610 and 300.611 and replaced 
them with references to § 300.627 and 
§ 300.625, respectively. 


Notice to Parents (§ 300.612) 


Comment: One commenter stated that 
§ 300.612 exceeds the authority under 
sections 612(a)(8) and 617(c) of the Act. 

Discussion; Proposed § 300.612 
incorrectly referenced the requirements 
in § 300.121. The correct reference is 
§ 300.123, which requires each State to 
have policies and procedures to ensure 
that public agencies in the State protect 
the confidentiality of personally 
identifiable information. We will make - 
this correction in § 300.612. With this 
correction, § 300.612 requires the SEA 
to give notice to parents that fully 
informs them about the requirements 
regarding the confidentiality of 
personally identifiable information. 

We do not agree that § 300.612 
exceeds the authority under sections 
612(a)(8) and 617(c) of the Act. Section 
612(a)(8) of the Act requires agencies in 
the State to comply with section 617(c) 
of the Act, and section 617(c) of the Act 
gives the Secretary the authority to take 
appropriate measures to protect the 
confidentiality of any personally 
identifiable data, information, and 
records collected or maintained by the 
Secretary and by SEAs and LEAs. This 
is a longstanding requirement in the 
regulations that we do not believe 
should be changed. 

Changes: We have changed 
§ 300.612(a) by removing the incorrect 
reference to § 300.121 and replacing it 
with a reference to § 300.123. 

Comment: One commenter expressed 
concern that summaries of the policies 
and procedures that participating 
agencies must follow regarding storage, 
disclosure to third parties, retention, 
and destruction of personally 
identifiable information would not be 
adequate to fully inform parents. 

Discussion: Section 300.612(a)(3) is a 
longstanding requirement that has been 
in the Part B regulations since they were 
published in 1977. The Department’s 
experience in administering this 
program indicates that the requirement 
to include a summary of policies that 
participating agencies must follow 
regarding storage, disclosure to third 
parties, retention, and destruction of 
-personally identifiable information is an 
effective way for parents to be informed 
about these requirements. Parents who 
desire additional information regarding 
their rights, consistent with these 
policies, can request the additional 


. information from the SEA. SEAs are 


encouraged to comply with such 
requests without undue delay. 

Changes: None. 

Comment: One commenter ; 
recommended requiring the SEA to post 
its confidentiality of personally 


identifiable information notice for 
parents on the State’s Web site. 
Discussion: We believe that it is up to 
each State to determine whether posting 
this notice on the State’s Web site will 
serve the needs of parents and public 
agencies in the State. We, therefore, 
decline to regulate on this matter. 
Changes: None. 


Amendment of Records at Parent’s 
Request (§ 300.618) and Opportunity for 


_a Hearing (§ 300.619) 


Comment: A few commenters 
requested clarification regarding how 
parents can register their disagreement 
with information in their child’s record 
and request that their child’s record be 
changed. 

_ Discussion: Sections 300.618, 
300.619, and 300.621 all address the 
process that parents must use to seek 
changes in their-child’s records if they 
believe the record is inaccurate, 
misleading, or otherwise in violation of - 
the privacy or other rights of the child. 
When a parent requests that a change be 
made in the child’s record, under 
§ 300.618, agencies must amend the 
information within a reasonable time or 
inform parents of the agency’s refusal to 
amend the information and the parent’s 
right to a hearing to challenge the public 
agency’s determination. If parents want 
to challenge the accuracy of information 
in the child’s education records, they 
may do so by requesting a hearing under 
§ 300.619 (by contacting the LEA staff 
member assigned that responsibility). 
Section 300.621 specifically provides 
that a hearing held under § 300.619 
must be conducted according to the 
procedures in 34 CFR 99.22. 34 CFR 
99.22, in turn, requires a hearing to meet 
the following minimum requirements: 

(a) The educational agency or 
institution shall hold the hearing within 
a reasonable time after it has received 
the request for the hearing from the 
parent or eligible student. 

(b) The educational agency or 
institution shall give the parent or 
eligible student notice of the date, time, 
and place, reasonably in advance of the 
hearing. 

(c) The hearing may be conducted by 
any individual, including an official of 
the educational agency or institution, 
who does not have a direct interest in 
the outcome of the hearing. 

(d) The educational agency or 
institution shall give the parent or 
eligible student a full and fair 
opportunity to present evidence 
relevant to the issues raised under 

§ 99.21. The parent or eligible student 
may, at their own expense, be assisted 
or represented by one or more 
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individuals of his or her own choice, 
including an attorney. 

(e) The educational agency or 
institution shall make its decision in 
writing within a reasonable period of 
time after the hearing. 

(f) The decision must be based solely 
on the evidence presented at the 
hearing, and must include a summary of 
the evidence and the reasons for the 
decision. 

The parent is not required, under the 
Act and these regulations, to follow the 
procedures that are applicable to filing 
a due process complaint under 
§§ 300.507 through 300.510. This is 
because the hearing authorized under 
§ 300.619 is for the explicit purpose of. 
giving a parent the opportunity to 
challenge the information in education 
records when a parent believes the 
information is inaccurate, misleading, or 
otherwise in violation of the privacy or 
other rights of the child. We do not 
believe further clarification regarding 
the specific procedures in §§ 300.618 
and 300.619 is necessary. The 
procedures used for these hearings vary 
from State to State, and we believe it is 
best to give States the flexibility to 
develop their own procedures for such 
hearings, as long as they meet the 
requirements in § 300.621. 

Changes: None. 


Consent (§ 300.622) 


Comment: One commenter suggested 
requiring schools to obtain parental 
consent before disclosing personally 
identifiable information to any party, 
unless authorized by 34 CFR part 99. 
Another commenter requested 
clarification regarding the requirements 
in § 300.622. 

Discussion: We agree that § 300.622 
should be revised to more accurately 
reflect the Department’s policies 
regarding when parental consent is or is 
not required for disclosures of 
personally identifiable information to 
officials of participating agencies, and 
other individuals and entities. In some. 
instances, current § 300.571 (proposed 
§ 300.622) has been construed to 
prohibit disclosures without parental 
consent under this part that would be 
permitted without parental consent 
under FERPA. Accordingly, when final 
regulations for this program were issued 
in 1999, we amended current 
§ 300.571(a) (proposed § 300.622(a)) to 
clarify that the release of disciplinary 
records to law enforcement authorities 
could occur without parental consent, to 
the extent that such disclosure was 
permitted under FERPA. In order to 
more clearly state the Department’s — 
longstanding position that consent is 
required for disclosures of personally 


identifiable information to parties, other 
than officials of participating agencies 
collecting or using the information 
under this part, unless the information 
is contained in education records and 
the disclosure is allowed without 


_parental consent under 34 CFR part 99, 


we are reorganizing § 300.622(a). 

Under FERPA and § 300.622(a), 
schools, generally, must have written 
permission from the parent (or child 
who has reached the.age of majority) in 
order to release information from a 
child’s education records. However, 
there are exceptions to this general rule 
under FERPA that also apply tothe 
records of children with disabilities and 
permit the release of information from 
education records without parental 
consent. Under 34 CFR 99.31(a), schools 
can disclose education records without 
consent under the circumstances 
specified in § 99.31 including if the 
disclosure meets one or more of the 
following conditions: 

School officials with legitimate 


- educational interests, as determined by 


the educational agency or institution; 

Other schools where the student seeks 
or intends to enroll, subject to the 
requirements of § 99.34; . 

Specified authorized representatives, 
subject to the requirements of § 99.35, in 
connection with an audit or evaluation 
of Federal or State-supported education 
programs, or compliance with or 
enforcement of Federal legal 
requirements which relate to those 
programs; 

Appropriate parties in connection 
with financial aid to a student for which 
the student has applied or which the 
student has received, if necessary for 
specified purposes; 

Organizations conducting certain 
studies for or on behalf of the school; 

Accrediting organizations; 

To comply with a judicial order or 
lawfully issued subpoena; 

Appropriate officials in cases of 
health and safety emergencies; and 

State and local authorities, within a 
juvenile justice system, pursuant to 
specific State law. 

We believe that the changes to . 

§ 300.622(a) state more clearly that 
under § 300.622, disclosures of 
personally identifiable information from 
education records of children with 
disabilities can be made without 
parental consent if the disclosure 
without parental consent would be 
permissible under FERPA. For example, 
in a situation involving a health 
emergency, information from a child 
with a disability’s education records 
could be released to a hospital without 
parental consent in order to ensure that 


the child received appropriate 
emergency health services. 

Under proposed § 300.622(b), parental 
consent is not required for disclosures 
of personally identifiable information to 
officials of participating agencies for 
purposes of carrying out a requirement 
of this part. This is not a new - 
requirement; proposed § 300.622(b) is 
the same as current § 300.571(b). 
However, we believe the requirement 
should be stated more clearly, and 
therefore, are changing the language in 
paragraph (b). We believe that this 
provision is particularly important to 
ensure that participating agencies have 
the information they need to carry out 
the requirements of this part in an 
effective manner. For example, if 
another State agency provides school . 
health services under the Act, consent 
would not be required for a school nurse 
to have access to personally identifiable 
information in a child’s education 
records in order to provide the school 
health services that are included on the 
child’s IEP. 

However, despite the recognition that 
officials of participating agencies need 


- access to records of children with 


disabilities to carry out the requirements 
of this part, there are important privacy 
concerns that we feel need to be 
protected in certain specified situations. 
We believe that parental consent should 
be required before personally 


‘identifiable information can be released 


to representatives of participating 
agencies who are likely to provide or 
pay for transition services in accordance 
with § 300.321(b)(3). Representatives of 
these agencies, generally, are invited to 
participate in a child’s IEP meeting 
because they may be providing or 
paying for transition services. We do not 
believe that the representatives of these 
agencies should have access to all the 
child’s records unless the parent (or the 
child who has reached the age of 
majority) gives consent for the 
disclosure. We are, therefore, adding a 
new paragraph (b)(2) in § 300.622 to 
make thisclear. 

We also believe it is important to be 
clear about the confidentiality 
requirements for children who are 
placed in private schools by their 
parents, given the significant change in 
the child find requirements for these 
children. Under section 
612(a)(10)(A)(i)(ID of the Act, child find 
for these children now is the 
responsibility of the LEA in which the 
private school is located and not the 
child’s LEA of residence. We can 
anticipate situations in which there may 
be requests for information to be 
exchanged between the two LEAs, such 
as when a child is evaluated and 
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identified as a child with a disability by 
the LEA in which the private school is 
located and the child subsequently 
returns to public school in the LEA of 
residence. We believe under such 
circumstances parental consent should 
be required before personally 
identifiable information is released 
between officials of the LEA where a 
private school is located and the LEA of 
the parent’s residence. We believe that 
consent is important in these situations 
to protect the privacy of the child and 
the child’s family. Therefore, we are 
adding a new paragraph (b)(3) to 
§ 300.622 to make this clear. 

We are removing the requirement in 
proposed § 300.622(c) (current 
§ 300.571(c)), which requires the SEA to 
provide policies and procedures that are 
used in the event that a parent refuses 
to provide consent under this section. 
This is already included in 
§ 300.504(c)(3), which requires the 
procedural safeguards notice to include, 
among other things, a full explanation of 
the parental consent requirements and ~ 
the opportunity to present and resolve 
complaints through the due process or 
State complaint procedures. 

Changes: We have reorganized 
§ 300.622 to more accurately reflect the 
Department’s policy regarding when 
parental consent is and is not required 
for disclosures of personally identifiable 
information to officials of participating 
agencies, and other individuals and 
entities. We made changes to 
§ 300.622(a) and added a new paragraph 
(b)(1) to clarify the Department’s 
longstanding policy that consent is 
required for disclosures of personally 
identifiable information to parties, 
unless the interested parties are officials 
of participating agencies, collecting or 
using the information under this part, or 
the information is contained in 
education records and the disclosure is 
allowed without parental consent under 
FERPA. We added a new paragraph 
(b)(2) to clarify that parental consent is 
required for the disclosure of 
information to participating agencies 
that likely may provide or pay for 
transition services. We also added a new 
paragraph (b)(3) to require parental 
consent for the disclosure of records of 
parentally placed private school ~* 
children between LEAs. Finally, we 
removed the requirement in proposed 
§ 300.622(c) (current § 300.571(c)), 
because the information is included in 
§ 300.504(c)(3). 


Safeguards (§ 300.623) 


Comment: None. 

Discussion: We have corrected the 
incorrect reference to § 300.121 in the 
text of this regulation, which should 


have referred to the State eligibility 
requirement concerning confidentiality, 
and not the State eligibility requirement 
regarding procedural safeguards. 


Changes: We have removed the 
incorrect reference to § 300.121 and 
replaced it with a reference to § 300.123. 


Children’s Rights (§ 300.625) 


Comment: One commenter requested 
clarifying the requirement in 
§ 300.625(a) that children receive 
privacy rights similar to those received 
by parents. 


Discussion: Section 300.625 is the 
same as current § 300:574 and has been 
in the regulations since 1977. It 
provides that States must have policies 
and procedures concerning the extent to 
which children are afforded rights of 
privacy similar to those of parents, 
taking into consideration the age of the 
child and type or severity of disability. 
It does not require States to grant 
particular privacy rights to a child in 
addition to those that apply when the - 
child reaches the age cf majority, as 
specified in paragraphs (b) and (c) of 

§ 300.625. We do not believe further 
clarification is necessary. 


Changes: None. 


Comment: A few commenters stated 
that the notice to transfer parental rights 
to a child at the age of majority should 
be provided to the child and parents one 
year before the child reaches the age of 
majority. 

Discussion: We do not believe this 
change is necessary because the 
regulations in § 300.320(c) already 
address the notification requirement. 
Specifically, § 300.320(c) requires that, 
beginning no later than one year before 
the child reaches the age of majority 
under State law, the IEP must include 
a statement that the child has been 
informed of the child’s rights under Part 


_ Bof the Act, if any, that will transfer to 


the child on reaching the age of majority 
under § 300.520. Because the 
regulations already contain the notice 
requirement, we do not believe it is 
necessary to add further clarification of 
this requirement to § 300.625. 


Changes: None. 
Enforcement (§ 300.626) 


Comment: None. 

Discussion: This provision, 
concerning State enforcement, should 
not refer to § 300.610, which is a 
requirement that applies to the 
Secretary. 

Changes: We have removed the 
incorrect reference to § 300.610 and 
replaced it with a reference to § 300.611. 


Annual report of children served— 


information required in the report 
(§ 300.641) 


Comment: A few commenters stated 
that § 300.641 is inconsistent with the 
requirement in § 300.111(d), which 
states that the Act does not require the 
classification of children by their 
disability. The commenter noted that it 
is difficult to comply with the 
requirements for data collection and 
analysis without classifying children by 
their disability. 

Discussion: We do not believe there is 
any inconsistency between the 
requirements in § 300.641(c) and 
§ 300.111, as suggested by the 
commenter. Section 300.641(c) 
addresses counting children who have 
already been identified as having a 
disability and is consistent with the 
requirements in section 618 of the Act. 
Section 300.111 addresses child find 
and the determination of a child’s 
eligibility for special education and 
related services. The Act does not 
require children to be identified with a 
particular disability category for 
purposes of the delivery of special . 
education and related services. In other 
words, while the Act requires that the 
Department collect aggregate data on 
children’s disabilities, it does not 
require that particular children be 
labeled with particular disabilities for 
purposes of service delivery, since a 
child’s entitlement under the Act is to 
FAPE and not to a particular disability 
label. 

Changes: None. 

Comment: A few commenters 
recommended removing § 300.641(c) 
because States have reporting policies in 
place that might not be consistent with 
these new requirements. Numerous 
commenters stated that LEAs often 
report children with vision and hearing 
loss who have an additional disability 
in the category of multiple disabilities, 
which has resulted in under-reporting of 
children who are deaf-blind. The 
commenters stated that an accurate 
count of children with deaf-blindness is 
necessary to ensure that these children 
receive the specialized communication 
services they need, and to ensure that a 
sufficient number of specialists are 
trained to meet the specialized needs of 
these children. One commenter stated 
that a child’s secondary disability 
should not affect the reporting of the 
child’s primary disability. Another 
commenter suggested referring to deaf- 
blindness as the primary disability, ifa 
child has multiple disabilities. 

Discussion: The reporting 
requirements in § 300.641(c) are not 
new. Section 300.641(c) is the same as 
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current § 300.751(e); State reporting 
policies therefore should already be 
consistent with these regulations. 
Section 300.641(d) addresses how States 
must report a child with a disability 
who has more than one disability for 
purposes of the annual report of 
children served under the Act. 
Paragraph (d)(1) states that if a child has 
only two disabilities and those 
disabilities are deafness and blindness, 
and the child is not reported as having 
a developmental delay, that child must 
be reported under the category of deaf- 
blindness. Paragraph (d)(2) states that if 
a child has more than one disability and 
is not reported as having deaf-blindness 
or as having a developmental delay, the 
child must be reported under the” 
category of multiple disabilities. We 
believe that § 300.641(d) is clear that 
children with deaf-blindness who have 
an additional disability must be 
included in the category of multiple 
disabilities. To designate deaf-blindness 
as the primary disability and include 
children with deaf-blindness who have 
an additional disability in the category 
of deaf-blindness would be inconsistent 
withthe requirements in § 300.641(d). 

Although we do not believe that any 
changes to the requirements in 
§ 300.641(d) are necessary, we will 
review the instructions we provide to 
States regarding the reporting of 
children with deaf-blindness who have 
an additional disability and make any 
needed clarifications. 

Changes: None. 


Disproportionality (§ 300.646) 


Comment: One commenter requested 
clarification as to whether the 
determination of disproportionality is 
based solely on a numerical formula or 
on district policies, procedures, and 
practices. One commenter 
recommended amending the regulations 
to clarify that the determination of 
disproportionality is based on a review 
of LEA policies and procedures, and not 
_ just a numerical determination. Another 
commenter requested a definition of 
significant disproportionality. Several 
commenters requested that the 
regulations clarify that States need only 
address statistically significant 
disproportionality based on the use of 
reliable data. 

Discussion: Section 618(d)(1) of the 
Act is clear that the determination of 
significant disproportionality by race or 
ethnicity is based on a collection and 
examination of data and not ona 
district’s policies, procedures, or 
practices. This requirement is clearly 
reflected in § 300.646. We do not believe 
it is appropriate to change § 300.646 
because the commenter’s suggestion is 


inconsistent with the provisions in 
section 618(d) of the Act. 

With respect to the definition of 
significant disproportionality, each 
State has the discretion to define the 
term for the LEAs and for the State in 
general. Therefore, in identifying 
significant disproportionality, a State 
may determine statistically significant 
levels. The State’s review of its 
constituent LEAs’ policies, practices, 
and procedures for identifying and 
placing children with disabilities would 
occur in LEAs with significant 
disproportionality in identification, 
placement, or discipline, based on the 
examination of the data. The purpose of 
this review is to determine if the 
policies, practices, and procedures are 
consistent with the Act. Establishing a 
national standard for significant 
disproportionality is not appropriate 
because there are multiple factors at the 
State level to consider in making such 
determinations. For example, States 
need to consider the population size, 
the size of individual LEAs, and 
composition of State population. States 
are in the best position to evaluate those 
factors. The Department has provided 
guidance to States on methods for 
assessing disproportionality. This 
guidance can be found at: http:// 
www.ideadata.org/docs/ 
Disproportionality% 20 
Technical % 20Assistance% 20Guide.pdf. 

Changes: None. 

Comment: A few commenters 
suggested adding gender to the analysis 
of disproportionality. The commenters 
expressed concern that males are over- 
identified as children with disabilities. 

Discussion: Although States will be 
collecting data on the gender of children 
with disabilities for other purposes, the 
Act does not require an analysis for 
disproportionality on the basis of 
gender. We are concerned about 
increasing the burden on States. Given 
that there is no statement of 
congressional intent indicating the need 
to do this analysis, we do not believe it 
should be included in the regulations. 

Changes: None. 

Comment: One commenter expressed 
concern that the regulations are not 
consistent with the statutory 
requirements for data collection on 
suspension, expulsion, identification, 
and placement. 

Discussion: We disagree with the 
commenter. The regulations in 
§ 300.646 reflect the requirements in 
section 618(d) of the Act. 

Changes: None. 

Comment: Several commenters raised 
concerns and made recommendations | 
regarding § 300.646(b)(2), which. 
requires the State to require any LEA 


identified with significant 
disproportionality to reserve the 
maximum amount under section 613(f) 
of the Act for comprehensive, 
coordinated early intervening services 
to serve children in the LEA, 
particularly, but not exclusively 
children in those groups that were 
significantly overidentified. A few 
commenters recommended that LEAs 
not be required to reserve the maximum 
amount under section 613(f) of the Act. 
Several commenters recommended 
adding language in § 300.646(b)(2) to 
require LEAs to monitor the effect of 
early intervening services on 
disproportionate representation. 


Discussion: The requirements in 
§ 300.646(b)(2) follow the specific 
language in section 616(d) of the Act. To 
allow LEAs to reserve less than the 
maximum amount required in section 
613(f) of the Act when significant 
disproportionality is identified would 
be inconsistent with the Act. Therefore, 
we do not believe a change in this 
requirement is appropriate. 


As part of the requirements in 
§§ 300.600 through 300.604, States must 
report annually on indicators in three 
monitoring priority areas. One of the 
monitoring priority areas is 
disproportionality, for which there are 
two indicators. In addition to annually 
reviewing State performance on each 
indicator in each monitoring priority 
area, the State must review each LEA 
against indicators established for each 
monitoring priority area, so the State 
will be examining data annually to 
identify any disproportionality. If 
disproportionality is identified in LEAs, 
the policies, procedures, and practices 
of the LEAs will be examined to 
determine if they are leading to 
inappropriate identification, and, 
pursuant to section 618(d)(2)(C) of the 


- Act and § 300.646(b)(3), the LEA will be 


required to report publicly on the 
revision of policies, practices, and 
procedures used in identification or 
placement. It is, therefore, unnecessary 
to add-a requirement that LEAs monitor 
the effect of early intervening services 
on disproportionality because the LEAS 
will have to continue to publicly report 
on their revision of policies, practices 
and procedures until the significant 
disproportionality in the LEA is 
eliminated. We believe that the intent of 
the suggestion will be accomplished 
through this other requirement. 


‘Changes: None. 
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Subpart G—Authorization, Allotment, 
Use of Funds, and Authorization of 
Appropriations 


Outlying Areas, Freely Associated 
States, and the Secretary of the Interior 
(§ 300.701) 


Comment: None. 

Discussion: The requirements of Part 
B of the Act that were listed in the 
NPRM under §.300.701(a)(1)(ii)(A)(1) 
through (5) did not include all of the 
requirements that apply to freely 
associated States. To ensure that freely. 
associated States do not interpret these 
regulations as including all of the 
requirements in Part B of the Act that 
apply to them, we are removing these 
provisions. Section 300.701(a)(1)(ii) and 
(2) clarifies that, consistent with section 
611(b)(1)(A)(ii) of the Act, freely 
associated States must meet the 
applicable requirements that apply to 


States under Part B of the Act. 


Changes: We have removed 
paragraphs (1) through (5) in 
§ 300.701(a)(1)(ii)(A). 


Technical Assistance (§ 300.702) 


Comment: One commenter requested 
that the regulations clarify whether the 
technical assistance funds referred to in 
§ 300.702 are available to both SEAs and 
lead agencies under Part C of the Act. 

Discussion: Section 300.702, 
consistent with section 611(c) of the 
Act, allows the Secretary to reserve 
funds under Part B of the Act to support 
technical assistance activities 
authorized in section 616(i) of the Act. 
Under section 642 of the Act, section 
616 applies to the early intervention 
programs for infants and toddlers with 


- disabilities under Part C of the Act. 


Section 616(i) of the Act requires the 
Secretary to review the data collection 
and analysis capacity of States to ensure 
that data and information necessary for 
monitoring the implementation of Parts 
B and C of the Act are collected, 
analyzed, and accurately reported to the 
Secretary, and to provide technical 
assistance, as needed. Therefore the 
technical assistance referred to in 
§ 300.702 can be provided to both SEAs 
and lead agencies under Part C of the 
Act. : 
Changes; None. 


Allocations to States (§ 300.703) 


Comment: A few commenters noted 
that States need additional funding to 
comply with these regulations. 

Discussion: The Department does not 
have the authority to allocate more 
funds than Congress appropriates. 
Section 300.703, consistent with section 
611(d) of the Act, describes how the 


appropriated funds must be distributed 
to States. 
Changes: None. 


State-Level Activities (§ 300.704) 


Comment: One commenter suggested 
adding language in the regulations 
requiring public agencies to provide 


technical assistance to personnel in 


residential treatment facilities. The 
commenter stated that this assistance 
would help residential treatment 
facilities meet the requirements of FAPE 
for the children they serve. 

Discussion: Section 300.704(a)(1), 
consistent with section 611(e)(1) of the 
Act, allows, but does not require, States 
to use funds reserved for State 
administration to provide technical 
assistance to other programs that 
provide services to children with 
disabilities, which could include . 
residential treatment facilities providing 
services to children with disabilities 
under the Act. Section 300.704(b)(4)(i), 
consistent with section 611(e)(2)(C)(i) of 
the Act, allows, but does not require, 
States to use funds reserved for other 
State-level activities to provide support 
and direct services, including technical 
assistance, personnel preparation, and 
professional development and training, 
which could include technical 
assistance to staff who provide services 
to children with disabilities at 
residential treatment centers and other 
such facilities. Because the Act gives 
States the discretion to determine how 
to use these funds, so long as they are 
used in accordance with the 
requirements in Part B of the Act, the 
Department does not believe it would be 
appropriate to remove this discretion by 
regulation and require States to use 
these funds to provide technical 
assistance to particular types of © 
facilities, as suggested by the 
commenter. 

Changes: None. 

Comment: We received a number of 
comments requesting that the 
regulations require States to use funds 
reserved for State-level activities for 
specific purposes. Some commenters 
stated that these funds should be used 
to find and train surrogate parents. 


- Other commenters requested that these 


funds be used to support parent centers. 
One commenter requested that these 
funds be used for programs that employ 
well-researched best practices. Another 
commenter suggested that the funds be 
used for family involvement activities. 
One commenter requested that the 
regulations clarify that these funds may 
be used to purchase supplemental 
educational materials. 

Discussion: The Act does not require 
States to use their funds reserved for 


other State-level activities for the 
purposes requested by the commenters. 
The Act also does not prohibit the use 
of funds for these purposes. Instead, 
States have discretion in determining 
how these funds are used, so long as 
they are used to carry out the activities 
in § 300.704(b)(3) and (4). Therefore, we 
do not believe it would be appropriate 
to regulate as suggested by the 
commenters. 

Changes: None. 

Comment: One commenter stated that 
the term “maximize”’ in 
§ 300.704(b)(4)(v), regarding the use of 


’ funds to support the use of technology 


to maximize accessibility to the general 
education curriculum, was an 
“affirmative duty” and, thus, required 
more detailed instruction. This 
commenter also stated that the term 
“jmprove”’ in § 300.704(b)(4)(xi), 
regarding the use of funds to provide 
professional development to teachers 
who teach children with disabilities in 
order to improve academic 
achievement, was an “affirmative duty” 


and, thus, required more detailed 


instruction. 

Discussion: The language referred to 
by the commenter is from the Act. The 
activities noted by the commenter are 
authorized under the Act but are not 
required. The Department has reviewed 
§ 300.704(b)(4)(v) and (b)(4)(xi) and does 
not believe that additional detail is 
necessary, because States need the 
flexibility that the Act provides to 
appropriately meet the needs within the 
State. 

Changes: None. 

Comment: One commenter agreed 
with the provision in § 300.704(b)(4)(v) 
that allows States to use funds to 
support the use of technology to 
maximize access to the general 
education curriculum for children with 
disabilities. The commenter stated, 
however, that SEAs and LEAs would be 
unwilling to research and employ new 
technologies and asked who would be 
responsible for conducting this activity. 

Discussion: Supporting the use of 
technology to maximize accessibility to 
the general education curriculum is a 
State-level activity that States are 
permitted, but not required, to fund. 
States have considerable flexibility in 
determining what State-level activities 
will be funded, provided the 
requirements of Part B of the Act are 
met. How a State implements a 
particular activity or program is a matter 
best left to each State to decide. 

Changes: None. 

Comment: One commenter stated that 
§ 300.704(b)(4)(v), regarding the use of 
technology to maximize accessibility to 
the general education curriculum for 
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children with disabilities, lacked 
specificity and asked for definitions of 
the terms “universal design principles,” 
“maximize accessibility to the general 
curriculum,” and “maximum extent.” 
Discussion: The definition of 
universal design, as used inthe 
Assistive Technology Act of 1998, as 
amended, is included in the Analysis of 
Comments and Changes section for 
subpart A. We believe this will clarify 
_ the meaning of ‘‘universal design 
principles,” as used in 
§ 300.704(b)(4)(v). The term ‘‘maximize 
accessibility to the general education 
curriculum” is sufficiently specific in 
the context used and does not need 
further definition. The term “maximum 
extent” is not used in § 300.704(b)(4)(v). 
Changes: None. 


Local Educational Agency High Cost 
Fund (§ 300.704(c)) 


Comment: One commenter expressed 
concern that the regulations for the high 
cost fund, particularly the reference to 
the cost of room and board for a 
residential placement, would discourage 
educational placements in the LRE. The 

commenter stated that many children 
with disabilities are sent out of their 
school districts for special education 
and related services and asked that the 
regulations ensure that this practice 
does not increase. 

Discussion: The language regarding 
room and board in § 300.704(c)(4)(ii) 
was included to clarify that the cost of 
room and board for a necessary 
residential placement could be 
supported by the high cost fund. Section 
§ 300.704(c)(4)(ii) clarifies that the cost 
of room and board for a residential 
placement must be determined 
necessary and be consistent with the. 
LRE requirements in § 300.114. We 
believe this is adequate to ensure that 
educational placements in the LRE are 
not discouraged. 

Changes: None. 

Comment: One commenter stated that 
reimbursements from a high cost fund 
would be difficult to compute and 
requested a template to assist LEAs in 
their calculations. Another commenter 
requested a list of specific procedures 
that would be excluded from coverage 
by a high cost fund. 

Discussion: How States implement the 
high cost fund is a matter left to the 
discretion of each State, so long as the 
State meets the requirements of Part B 
of the Act. Accordingly, the Department 
does not believe it would be appropriate 
to develop a template, prepared at the 
Federal level, or a list of specific 
procedures that would be excluded from 
coverage. Whether a particular 
expenditure is appropriate will vary 


with the specific facts and 
circumstances of the situation. 

Changes: None. 

Comment: One commenter asked 
whether high cost funds could be used 
for court-ordered placements. 

Discussion: Nothing in the Act or the 
regulations prohibits payment for 
providing special education and related 
services to high need children with 
disabilities in court-ordered placements, 
if a State wishes to fund such 
placements and the other provisions of 
Part B of the Act are met. 

Changes: None. 

Comment: A few commenters 
requested that the regulations include 
plans for continuing programs funded 
by high cost funds should these funds 
become unavailable. 

Discussion: The availability of Federal 
support for a high cost fund, as 
described in § 300.704(c) and section 
611(e)(3) of the Act, is based on a 
number of factors, including continued 
Federal appropriations for the Grants to 
States program and the continued 
authorization for such a fund under the 
Act. Funding of a high cost fund in a 
particular State is dependent on a 
State’s decision to use a portion of its 
State-level set-aside for a high cost fund. 
This is a matter of State discretion and 
is not appropriate for regulation at the 
Federal level. 

Changes: None. 

Comment: A few commenters 
requested an opportunity for public 
comment before a State implements a 
high cost fund. 

Discussion: Section 300.704(c)(3)(i), 
consistent with section 611(e)(3)(C)(ii) 
of the Act, requires an SEA to develop, 
annually review, and amend, as 
necessary, a State plan for a high cost 
fund. Under § 300.704(c)(3)(i)(A), the 
State plan must, among other 
components, establish, in consultation 
and coordination with representatives 
from LEAs, a definition of a high need 
child with a disability that meets certain 
criteria. This plan must be developed no 
later than 90 days after the State 
reserves funds for a high cost fund. 
Section 300.704(c)(3)(ii), consistent with 
section 611(e)(3)(C)(iii) of the Act, 
requires a State to make its final State 
plan for the high cost fund available to 
the public not less than 30 days before 
the beginning of the school year, 
including dissemination of such 
information on the State’s Web site. 
Although there is nothing in the Act 
that requires that the public be given the 
opportunity to comment on the State’s 
plan, there also is nothing in the Act 
that would prohibit a State from 
providing an opportunity for public 
comment prior to finalizing the State’s 


plan for the high cost fund. We believe 
the decision to provide opportunity for 
public comment is best left to each 
State. 

Changes: None. 

Comment: A few commenters asked if 
LEAs are obligated to participate in the 
State Medicaid program and whether . 
States could limit the types of 


- reimbursement to LEAs from Medicaid. 


Discussion: LEAs are not obligated 
under the Act to participate in a State 
Medicaid program. Title XIX of the 
Social Security Act of 1965, as 
amended, controls Medicaid 
reimbursement for medical assistance 
for eligible individuals and. families 
with low incomes and resources. © 
Therefore, it would not be appropriate 
to address in these regulations whether 
States, under the Act, could limit the 
type of Medicaid reimbursement to 
LEAs. 

Changes: None. 

Comment: One commenter asked if 
there was any intent to develop criteria 
for the development of innovative cost 
sharing consortia, as stated in 
§ 300.704(c)(1)(i)(B). The commenter 
stated that there are no regulations for 
submitting a State plan for innovative 
cost-sharing consortia, similar or 
parallel to the requirements associated 
with the high cost fund. 

Discussion: The commenter is correct 
that the proposed regulations would not 
require the development of a State plan 
for the high cost fund that includes 
information or criteria about the 
development of innovative cost-sharing 
consortia. It is important that, if a State 
elects to reserve funds for supporting 
innovative and effective ways of cost 
sharing under § 300.704(c)(1)(i}(B), the 
State, in its State plan under 
§ 300.704(c)(3)(i), include a description 
of how those funds will be used. 
Therefore, a change will be made to 
make this clear. 

Changes: A new paragraph (F) has 
been added to § 300.704(c)(3)(i) to 
clarify that, if a State elects to reserve 
funds for supporting innovative and 
effective ways of cost sharing, it must 
describe in its State plan how these 
funds will be used. 

Comment: One commenter asked 


- whether State administrative funds 


could be used for administering the high 
cost fund. 

Discussion: Section 300.704(c)(2) is 
clear that a State cannot use any of the 
funds the State reserves for the high cost 
fund for costs associated with 
establishing, supporting, and otherwise 
administering the fund. However, a 
State may use funds reserved for State 
administration under § 300.704(a) for 
administering the high cost fund. 
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Changes: None. 

Comment: One commenter requested 
that the regulations require an SEA to 
describe in its State plan for the high 
cost fund the ways in which the SEA 
will work with State child welfare 
programs. 

Discussion: Section 300.704(c)(3) 
incorporates the language in section 
611(e)(3)(C) of the Act, regarding a State 
plan for the high cost fund. The Act 
does not require that the State plan 
include the ways in which the SEA will 
work with State child welfare agencies. 
However, there is nothing in the Act or 
these regulations that would prohibit a 
State from including such information 
in its plan if it chooses to do so. We 
believe that the decision whether to 
include this information in the State 
plan for the high cost fund is a matter 
best left to the State. 

Changes: None. 

Comment: A few commenters stated 
that parents, representatives of the State 
Advisory Panel, and other stakeholders 
should participate in developing the 
definition of a high need child for the 
purposes of the high cost fund. 

Discussion: Section 
300.704(c)(3)(i)(A), consistent with 
section 611(e)(3)(C)(i) of the Act, 
requires the SEA to establish a State 
definition of a high need child with a 
disability in consultation with LEAs. 
The Act does not require the 
involvement of parents, representatives 
of the State Advisory panel, or other 
stakeholders. However, there is nothing 
in the Act or these regulations that 
would prohibit a State from consulting 
with these or other groups, if the State 


_chooses to do so. The Department 


believes that it would be inappropriate 
to require SEAs to consult with specific 
groups, because the appropriate groups 
for consultation will vary from State to 
State. 

Changes: None. 


Flexibility in Using Funds for Part C 
(§ 300.704(f)) 


Comment: A few commenters 
requested that § 300.704(f) require States 
that offer early intervention services to 
children with disabilities who are 
eligible for services under section 619 of 
the Act to notify families of the details 
of this program and a parent’s right to 
change immediately to special 
education services should the parent 
desire. Another commenter 
recommended that § 300.704(f) require 
LEAs to obtain parental consent before 
providing early intervention services to 
children eligible for services under 
section 619 of the Act. 

Discussion: Section 300.704(f) adopts 
the requirements of, and is consistent 


with, section 611(e)(7) of the Act. Under 
section 611(e)(7) of the Act, funds that 
are available under §§ 300.704(a)(1), 
300.705(c), and 300.814(e) may be used 
to develop and implement a State policy 
to provide services under Part C of the 
Act to children beyond the age of three. 
The provisions that authorize such 
programs are reflected in Part C of the 
Act, predominantly in section 635(c) of 
the Act, which contains specific notice 


and consent requirements. The notice of 


proposed rulemaking for Part C of the 
Act will address the notice, consent, 
and other requirements that apply to 
State lead agencies that elect to offer 
services to children with disabilities 
and their families beyond the age of 
three under section 635(c) of the Act. 
The public will have a separate 
opportunity to comment on the 
proposed regulations for Part C of the 
Act when they are published in the 
Federal Register. Accordingly, it would 
not be appropriate to include the 
requested information in these , 
regulations implementing Part B of the 
Act. 

Changes: None. 


Allocation for State in Which By-Pass Is 
Implemented for Parentally-Placed 
Private School Children With 
Disabilities (§ 300.706) 


Comment: None. 

Discussion: We have determined that 
§ 300.706 is no longer applicable. Under 
section 611(d) of the Act, distribution of 
funds under Part B of the Act to States - 
is not based on child count. Section 
300.191 details the amount of funds 
under Part B of the Act that the 
Secretary deducts from a State’s 
allocation if a by-pass is implemented. 

Changes: We have removed § 300.706, 
because it is no longer applicable. 


Use of amounts by Secretary of the 
Interior (§ 300.707) 


Definitions (§ 300.707(a)) 


Comment: A few commenters . 
requested that the Department add a 
new definition of LEA and SEA for the 
purposes of regulations related to 
schools operated or funded by the 
Secretary of the Interior. One 
commenter stated that the regulations 
would be clearer if these terms were 
defined for BIA-funded schools, because 
the definition of state educational 
agency makes no mention of the BIA. 
Another commenter recommended 
defining LEAs as BIA-funded schools 
and defining SEA as the Secretary of the 
Interior for the purposes of regulations 
related to schools operated or funded by 
the Secretary of the Interior. 

Discussion: We believe the definition 
of local educational agency in § 300.28, 


with a specific reference to BIA-funded 
schools in § 300.28(c), and the 
definition of State educational agency 
in § 300.41, along with the requirements 
in §§ 300.707 through 300.716, provide 
sufficient clarity on the Secretary of the 
Interior’s responsibilities to implement 


the requirements of the Act. However, 
. we understand that the definitions of 


local educational agency and State 
educational agency by themselves may 
not be directly applicable to the 


_ regulations related to schools operated 


or funded by the Secretary of the 

Interior. Therefore, the Department will 

consider taking action to clarify the 

definitions of local educational agency 

and State educational agency for the 

puy ose of this regulation in the future. 
Changes: None. 

Comment: One commenter stated that 
the definition of tribal governing body of 
a school is similar to the definition of 
“tribal governing body” in the principal 
statute governing BIA-funded schools 
(section 1141 of the Education 
Amendments of 1978, 25 U.S.C. 
2021(19)) and suggested using that 
definition if the intent was to define 
“tribal governing body.” The 
commenter also noted that tribal 
governing body of a school is not used 


_ anywhere in the regulations. 


Discussion: The Department agrees 
that the definition of “‘tribal governing 
body” in 25 U:S.C. 2021(19) is a better 
definition than the definition of tribal 
governing body of a school. The 
definition is more accurate and defines 
a term used in these regulations. We are 
replacing the definition of tribal 
governing body of a school with the 
definition of tribal governing body, as 
defined in 25 U.S.C. 2021(19): Tribal 
governing body means, with respect to 
any school, the tribal governing body, or 
tribal governing bodies, that represent at 
least 90 percent of the children served 
by such school. 

Changes: The definition of tribal 
governing body of a school in 
§ 300.707(a)(2) has been replaced with 
the definition of tribal governing body 
from 25 U.S.C. 2021(19). 


Provision of Amounts for Assistance 
(§ 300.707(b)) 


Comment: One commenter suggested 
adding specific language to the 
regulations to require the Secretaries of 
the Interior and Education to meet the 
statutory deadlines for providing and 
distributing funds under Part B of the 
Act. 

Discussion: Section 300.707(b), 
consistent with section 611(h)(1)(A) of 
the Act, sets specific dates for the 
Secretary of the Interior to allocate 
funds provided to the Secretary of the 


| 
| — 


46742 


Federal Register/Vol. 71, No. 156/ Monday, August 14, 2006/Rules and Regulations 


Interior under the Act to elementary 
schools and secondary schools for 
Indian children operated or funded by 
the Secretary of the Interior. The 
Secretary of the Interior must allocate 80 
percent of these funds by July 1 of each 
fiscal year, and the femaining 20 
percent by September 30 of each fiscal 

_ year. The Act does not require the 
Secretary of Education to meet any 
deadline for providing and distributing 
funds to the Secretary of the Interior. 
Provision of funds under Part B of the 
Act to: the Department of the Interior 
(DOD) will always depend on whether 
the DOI has properly established and 

- maintained its eligibility. Therefore, we 
do not believe it would be appropriate 
to establish such a deadline. 

Changes: None. 

Comment: One commenter stated that 
BIA-funded schools do not require State 
accreditation and asked how a program 
affiliated with a BIA-funded school 
could be mandated by the State to be 
accredited. 

Discussion: The commenter appears 
to be referring to current § 300.715(c), 
regarding counting children aged three 
through five who are enrolled in 
programs affiliated with BIA-funded 
schools that are State accredited. 
Current § 300.715(c) was removed 
because a State can no longer require a 
BIA-funded school to attain or maintain 
State accreditation. 

Changes: None. 

Comment: A few commenters 
recommended revising § 300.707(c) to 
clarify that, for children living on 
reservations who do not attend BIA- 
funded schools, the SEA in which the 
reservation is located is responsible for 
ensuring that the requirements of Part B 
of the Act are implemented, and if the 
reservation is in more than one State, 
the SEA in which the child resides is 
responsible. 

Discussion: The Department agrees 
that there is a need to clarify that States 
are responsible for serving Indian 
children on reservations located in their 
State who are not attending BIA-funded 
schools. We will revise § 300.707(c) to 
clarify that, for children on reservations 
who do not attend BIA-funded schools, 
the State in which the reservation is 
located must ensure that all the 
_ requirements of Part B of the Act are 
implemented. 

The Act does not address who is 
responsible if a reservation is located in 
more than one State. Under section 
612(a)(1)(A) of the Act, a State must 
make FAPE available to all children 
with disabilities residing in the State. 
Therefore, as a general matter, ifa 
reservation is located in more than one 
State, the State in which the child 


resides would be responsible for 
ensuring that the requirements of Part B 
of the Act are met for that child. 

- Changes: Section 300.707(c) has been 
revised to clarify that, for children on 
reservations who do not attend BIA- 
funded schools, the State in which the 
reservation is located must ensure that 
all the requirements of Part B of the Act 
are met. 


Use of Funds Under Part B of the Act 
(§ 300.710(a)) 


Comment: One commenter stated that 
the Secretary of the Interior has no 
statutory authority to reserve funds for 
administration under section 
611(h)(1)(A) of the Act, and therefore, 

§ 300.710 should be removed from the 
regulations. 

Discussion: The Secretary of the 
Interior may reserve funds for 
administration under § 300.710. Section 
300.707(b), consistent with section 
611(h)(1)(A) of the Act, requires the 
Secretary of Education to provide 
amounts to the Secretary of the Interior 
to meet the need for assistance for the 
education of children with disabilities 
on reservations aged 5 to 21, inclusive, 
enrolled in elementary schools and 
secondary schools for Indian children 
operated or funded by the Secretary of 
the Interior. The amount of such 
payment for any fiscal year must be ~~ 
equal to 80 percent of the amount 
allotted for the Secretary of the Interior 
under section 611(b)(2) of the Act for 
that fiscal year. 

Since the enactment of regulations 
implementing Pub. L. 94-142 in 1977, 
the regulations have permitted the 
Secretary of the Interior to use five 
percent of the funds under Part B of the 
Act allocated for the education of 
children with disabilities enrolled in 
BIA-funded schools for administration. 
The Act added the requirement in 
section 611(h)(1)(A) for 80 percent of 
the funds to be allocated to BIA-funded 
schools by July 1 of each fiscal year, and 
20 percent of the funds allocated by 
September 30 of each fiscal year. 
Congress’ intent in adding this 
requirement was to ensure that the 
Secretary of the Interior distributes - 
funds under Part B of the Act quickly 
and efficiently to BIA-funded schools to 
ensure that they have the resources they 
need to provide services to children 
with disabilities. (See H. Rpt. 108-77, p. 
92.) There is no indication that Congress 
intended to eliminate the Department’s 
longstanding regulatory provision 
permitting the Secretary of the Interior 
to reserve funds for administration, 
which assist the Office of Indian 
Education Programs in carrying out its 
monitoring activities. Section 


611(h)(4)(F) of the Act specifically 
prohibits the Secretary of the Interior 
from using any of the 20 percent of the 
funds under Part B of the Act allocated 
for coordinating services for preschool 
children with disabilities for 
administrative purposes. However, there 


_is no provision that prohibits the 


Secretary of the Interior from using any 
of the 80 percent of funds under Part B 
of the Act allocated to provide special 
education and related services in BIA- 
funded schools for administrative 
purposes. 

Changes: None. 


Early Intervening Services (§ 300.71 1) 


Comment: One commenter supported 
permitting BIA-funded schools to use 
funds under Part B of the Act for early 
intervening services, but stated that not 
all BIA-funded schools receive funds 
under Part B of the Act, because the BIA 
will not provide any such funds until a 
school uses 15 percent of its Indian 
School Equalization Program funds 
(ISEP). The commenter requested that 
the regulations specify that BIA-funded 
schools are permitted and encouraged to 
use their ISEP funds to provide early 
intervening services and that schools, 
upon doing so, would be eligible for 
funds under Part B of the Act. 

Discussion: While the Act requires 
that the Secretary of the Interior allocate 
funds under Part B of the Act to BIA- — 
funded schools to meet the educational 
needs of children with disabilities, the 
Act does not establish requirements for 
how those funds must be distributed to 
BIA-funded schools. The Secretary of 
the Interior requires that BIA-funded 
schools use 15 percent of ISEP formula 
funds for special education services 
before receiving funds under Part B of 
the Act. While the Department 
understands the concern that not every 
BIA-funded school will have special 
education needs sufficient to meet the 
15 percent threshold and, therefore, may 
not receive any funds under Part B of 
the Act, the Department does not have 
the authority to permit or encourage 
BIA-funded schools to use their 15 
percent ISEP threshold funds to provide 
early intervening services or to require 
the Secretary of the Interior to provide 
Part B funds to those schools once they 
have spent 15 percent of their ISEP 
funds on early intervening services. 

Changes: None. 


Plan for Coordination of Services 
(§ 300.713) 


Comment: One commenter stated that 
the requirements in § 303.713 go beyond 
the legal authority of the Secretary of - 


- the Interior. The commenter stated that 


the Secretary of the Interior provides 


Federal Register/Vol. 71, No. 156/Monday, August 14, 2006/Rules and Regulations 


46743 


services only in BIA-funded schools, 
and the Office of Indian Education 
Programs does not have jurisdiction 


. over a State to ensure that the State is . 


providing services to Indian children © 
under Part B of the Act. In addition, the 
commenter stated that the term “all 
Indian children” was too broad, because 
the Secretary of the Interior is 
authorized to provide funding only for 
programs for children who are at least 
one-fourth Indian blood of a federally 
recognized tribe; residing on or near a 
reservation; and enrolled in a BIA- 
funded school. 

Discussion: Section 300.713(a) and 
section 611(h)(5) of the Act do not 
require the Secretary of the Interior to 
provide services or funding to Indian 
children who are not at least one-fourth 
Indian blood of a federally recognized 
tribe, residing on or near a reservation, 
and enrolled in a BIA-funded school. 
These sections require the Secretary of 
the Interior to develop and implement a 
plan for the coordination of services for 
all Indian children with disabilities 
residing on reservations covered under 
Part B of the Act. In order to clarify the 
Secretary of the Interior’s responsibility 
under this provision, we are revising 
§ 300.713(a) to clarify that reservations 


covered under Part B of the Act means 


reservations served by elementary 
schools and secondary schools for 
Indian children operated or funded by 
the Secretary of the Interior. 

Section 300.713(a) and section 
611(h)(5) of the Act require that the plan 
address the coordination of services for 
all Indian children residing on those 
reservations. This includes Indian 
children residing on those reservations 
that are enrolled in public schools in the 
local school district, as well as Indian 
children that are enrolled in BIA-funded 
schools. This also includes Indian 
students incarcerated in State, local, and 
tribal juvenile and adult correctional 
facilities. We are revising § 300.713(b) to 
ensure that the plan provides for 
coordination of services benefiting all 
Indian children with disabilities, 
including services provided by SEAs 
and State, local, and tribal juvenile and 
adult correctional facilities. 

Changes: Section 300.713(a) has been 
revised to require the Secretary of the 
Interior to develop and implement a 
plan for the coordination of services for 
all Indian children with disabilities 
residing on reservations served by 
elementary schools and secondary 
schools for Indian children operated or 
funded by the Secretary of the Interior. 
Section 300.713(b) has been revised to 
require the plan to provide for the 
coordination of services benefiting these 
children from whatever source, 


including SEAs, and State, local, and 
tribal juvenile and adult correctional 
facilities. 


Establishment of Advisory Board 
(§ 300.714) 


Comment: One commenter requested 
definitions of ‘“‘collaboration’’ and 
“collaborated teachers.” 

Discussion: We do not believe it is 
necessary to define “collaboration” in 
these regulations, because it is a 
commonly used term, which means 
working jointly with others, especially 
in an intellectual endeavor. Although 
the Act does not prohibit the 
Department from regulating on this 
issue, we do not believe it is necessary. 
The term ‘‘collaborated teachers” is not 


used in the Act or these regulations and, 


thus, is not appropriate for inclusion in 
the definitions in these regulations. 
Changes: None. 


Subpart H—Preschool Grants for 
Children with Disabilities 


Allocation for State in Which By-Pass Is 
Implemented for Parentally-Placed 
Private School Children With 
Disabilities (§ 300.811) 


Comment: None. 

Discussion: We have determined that 
§ 300.811, regarding allocation for a 
State in which by-pass is implemented 
for parentally-placed private school 
children with disabilities, is no longer 
applicable. Under section 619(c) of the 
Act, distribution of Part B funds to 
States is not based on child count. 
Section 300.191 details the amount of 
Part B funds the Secretary deducts from 
a State’s allocation if a by-pass is 
implemented. 

Changes: We are removing § 300.811 
from the final regulations. 


Subgrants to LEAs (§ 300.815) 


Comment: One commenter asked 
whether the base year that applies to 
section 611 of the Act also applies to 
section 619 of the Act. 

Discussion: The base year that applies 
to section 611 of the Act is not the same 
as the base year that applies to section 


_ 619 of the Act. The formula for 


allocating funds to LEAs under sections 
611 and 619 of the Act is based on the 
amount of program funds received in a 
prior year (the base year), the relative 
numbers of children enrolled in public 
and private elementary schools and 
secondary schools within the LEA’s 
jurisdiction, and the relative numbers of 
children living in poverty. Under 
section 619(g)(1)(A) of the Act, the base 
year for allocating section 619 funds to 
LEAs under the Preschool Grant 
program is Federal fiscal year (FFY) 


1997. Under section 611(f)(2)(A) of the 

Act, the base year for allocating section 

611 funds to LEAs under the Grants to 

States for the Education of Children 

with Disabilities Program is FFY 1999. 
Changes: None. 


Executive Order 12866 
Costs and Benefits 


Under Executive Order 12866, we 
have assessed the costs and benefits of 
this regulatory action. 


Summary of Public Comments 


The Department received four 
comments on the role of-school 
psychologists in administering IQ tests 
as described in the proposed analysis of 
the costs and benefits of this regulatory 
action. The first commenter stated that 
it is inaccurate to conclude that fewer 
school psychologists will be needed, 
and asserted that school psychologists 
typically do more than administer IQ 
tests to students. The second commenter 
stated that public agencies could realize 
savings under the proposed regulation 
by reducing the amount of time school 
psychologists spend conducting 
cognitive assessments to document IQ 
discrepancies. The third commenter 
requested that the Department remove 
all language suggesting that potential 
savings may result from the need for 
fewer school psychologists to 
administer IQ tests. The fourth 
commenter stated that time saved on 
formal assessments as a result of the 
need to conduct fewer IQ tests could be 
used by school psychologists to train 
school staff in research-validated 
instructional and behavioral 
interventions, and to engage in other 
pro-active pre-referral policies. 

All of these comments were 
considered in conducting the analysis of 
the costs and benefits of the final 
regulations. All of the Department’s 
estimates and assumptions on which 
they are based are described below. 


Summary of Costs and Benefits 
Costs and Benefits of Statutory Changes 


For the information of readers, the 
following is an analysis of the costs and 
benefits of the most significant statutory 
changes made by the Act that are 
incorporated into the final regulations 
governing the Assistance to States for 
the Education of Children with 
Disabilities program under Part B of the 
Act. In conducting this analysis, the 
Department examined the extent to 
which the regulations add to or reduce 
the costs for public agencies and others 
in relation to the costs of implementing 
the program regulations prior to the 
enactment of the new statute. Based on 
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this analysis, the Secretary has 
concluded that the statutory changes 
reflected in these final regulations will 
not impose significant net costs in any 
one year, and may result in savings to 
SEAs and LEAs. An analysis of specific 
provisions follows: 


Requirement for State Certification for 
Highly Qualified-Special Education 
Teachers 

Section 300.156(c) requires that each 
person employed as a public school 
special education teacher who teaches 
in an elementary, middle, or secondary 
school be highly qualified, as defined in 
§ 300.18, by the deadline established in 
section 1119(a)(2) of the ESEA, no later 
than the end of the 2005-2006 school 
year. Section 300.18(b)(1) requires that 
every public elementary and secondary 
school special education teacher obtain 
full State certification as a special 
education teacher or pass the State 
special education teacher licensing 
examination, and hold a license to teach 
in the State as a special education 
teacher as one of the conditions of being 
considered highly qualified to teach as 
a special education teacher. Previously, 
special education teachers were not 
required by Federal law to be certified 
as special education teachers in their 
States. The regulations preclude ~ 
teachers for whom the special education 
certification or licensure requirements 
have been waived on an emergency, 
temporary, or provisional basis from 
meeting the definition of a highly 
qualified special education teacher. 
Teachers employed by a public charter 
school are exempt from these 
requirements and are subject to the 
requirements for highly qualified 
teachers in their State’s public charter 
school law. 

The impact of the requirement in the 
final regulations that all special 
education teachers have full special 
education certification depends on 
whether States and districts comply 
with the requirement by helping 
existing teachers who lack certification 
acquire it, or by hiring new fully- 
certified teachers, or some combination 
of the two. 

According to State-reported data 
collected by the Department’s Office of 
Special Education Programs, 
certification or licensure requirements 
have been waived for eight percent of 
special education teachers, or 
approximately 30,000 teachers. If States 
and districts respond to the statutory 
change reflected in the final regulations 
by hiring certified teachers to fill these 
positions, it could cost well over $1 

* billion to cover the salaries for a single 
year. (Occupational Employment and 


Wages Survey, November 2004, 
indicates a median national salary of 
$44,330 for elementary school teachers 
and $46,300 for secondary school 
teachers.) However, given that the Study 
of Personnel Needs in Special Education 
(SPENSE) found that in 1999-2000, 
12,241 positions for special education 
teachers were left vacant or filled by 
substitute teachers because suitable 
candidates could not be found, it is 
unlikely that States and districts can 
meet this requirement through hiring. 

The SPENSE study also found that 12 
percent of special education teachers 
who lack full certification in their main 
teaching assignment field are fully 
certified in their main teaching 
assignment field in another State. This 
means that States should be able to 
certify an estimated 3,600 additional 
special education teachers at relatively 
little expense through reciprocal 
certification agreements with other 
States. 

Responses to the 1999-2000 Schools 
and Staffing Survey indicate that nearly 
10 percent (approximately 3,000 
teachers) of special education teachers 
who lacked full certification, including 
those teaching under provisional, 
temporary, or emergency certification, 
were enrolled in a program to obtain 
State certification. If teachers already 
participating in a certification program 
are presumed to be within 10 semester 
hours of meeting their coursework 
requirements and the estimated cost of 
a semester hour in a university or | 
college program is $200, then it would 
cost $6 million to help these teachers 
obtain full State certification. If teachers 
require more than 10 semester hours to 
complete their certification programs, it 
is unlikely they will be able to obtain 
certification through coursework in a 
timely manner. 

States and districts are unlikely to be 
able to meet these requirements entirely 
through reciprocity agreements and 
college and university programs. The 
above estimates involve fewer than 
7,000 of the approximately 30,000 
teachers who lack full certification. 
Other options States and districts might 
use to certify the more than 23,000 
remaining teachers include assessments 
of academic skill and subject matter 
knowledge and professional 
development. Assessment requirements 
for special education teachers vary 
across States and teaching assignment - 
fields, but most States require at least 
two subject matter tests, a general test 
on core content knowledge, and a 
disability-specific test, for special 
education teacher certification. The 
average cost of each test is $75. The 
SPENSE study found that one-fourth of 


beginning special education teachers 
who took a certification test reported 
having to take it more than once before 
passing. If States and districts certified 
the remaining 23,000 teachers through 
existing assessments and 25 percent of 
the teachers took the tests twice, the 
cost would be approximately #4. 3 
million. 

Some subset of special eileen: 
teachers currently teaching through 
waivers will require additional training 
to obtain special education certification. 
The cost of certifying these teachers 
depends on State special education. 
certification requirements and the types 
of professional development needed to 
help these teachers meet the - 
requirements. Most studies in the year 
2000 found that district expenditures for 
professional development range from 
one to four percent of a district’s total 
budget or $2,062 per teacher. If 18,000 
teachers need additional training, 
costing an average expenditure of 
$2,000 per teacher for professional 


. development, the cost of certifying these 


teachers through training would be $36 
million. 

Because there is little information 
available on what is required to 
implement these statutory changes and 
the cost of doing so, the Secretary 
concludes that the cost may be 
significant given the number of special 
education teachers who lack 
certification. The Secretary further 
concludes that the benefits of State 
certification may not necessarily 
outweigh the costs. 

The Secretary believes that teacher 
certification can be a valuable tool in 
ensuring that teachers have the 
knowledge and skills they need to help 
students meet high academic standards. 
Because the highly qualified teacher 
requirements in the ESEA, which focus 
on content knowledge, already applied 
to special education teachers providing 
instruction in core academic subjects, 
the benefits of requiring special 


_ education teachers to also meet State 


certification requirements for special 
education teachers will largely depend 
on the extent to which these 
requirements reflect pedagogical 
knowledge and other teacher 
characteristics that are likely to have a 
positive effect on achievement of 
students with disabilities. As of now, 
there is minimal research showing the 
relationship between special education 
certification and academic achievement 
for students with disabilities. 


- Special Education Teachers Teaching to 


Alternate Achievement Standards 


Section 9101 of the ESEA requires 
that teachers of a core academic subject 
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have full State teacher certification, 
hold at least a bachelor’s degree, and be 
able to demonstrate knowledge of the 
subject matter they teach. Elementary- 

. level teachers may demonstrate subject 
matter expertise by passing a rigorous 
State test of their subject knowledge and 
teaching skills in reading, writing, 
mathematics, and other areas of the 
basic elementary school curriculum, but 
middle or secondary school teachers 
must demonstrate a high level of 
competence in each of the academic 
subjects that they teach. 

Section 300.18(c) permits special 
education teachers who teach core 
_ academic subjects exclusively to 
children who are assessed against the 
alternate achievement standards, 
established under 34 CFR 200.1(d), to 
fulfill the highly qualified teacher 
requirements in section 9101(23)(B) or 
(C) of the ESEA as applied to an 
elementary school teacher, or, in the 
case of instruction above the elementary 
level, to meet the requirements in 
section 9101(23)(B) or (C) for an 
elementary school teacher and have 
subject matter knowledge appropriate to 
the level of instruction being provided, 
as determined by the State, needed to 
effectively teach to those standards. 

The cost of demonstrating subject area 
competence depends on the number of 
special education teachers who teach 
core academic subjects exclusively to 
children assessed against alternate 
achievement standards, the number of 
these teachers who already would be 
considered highly qualified under 
section 9101(23) of the ESEA and the 
number who would not, and the cost of. 
_ helping special education teachers who 
are not highly qualified meet the highly 
qualified teacher requirements for 
teaching core academic subjects at the 
middle and high school levels (or 
replacing them with highly qualified 
teachers). The final regulations will 
generate savings for public agencies to - 
the extent that the cost of helping 
teachers demonstrate subject area 
competence at the elementary level and 
obtain the knowledge appropriate to the 
level of instruction needed to teach to 
alternate achievement standards is 
lower than the cost of demonstrating 
subject matter competence at the level 
(middle or high school) at which they 
are teaching. 

Under 34 CFR 200.1(d), States are 
permitted to assess up to one percent of 
students against alternate achievement 
standards. Based on estimated 2005- 
2006 school enrollment data compiled 
by the National Center for Education 
Statistics (NCES), States could assess up 
to 257,650 students in the middle and 
secondary levels (grades 6-12) against 


alternate achievement standards. Based 
on a typical ratio of one teacher for 
every six students for instruction based 
on alternate achievement standards, as 
many as 43,000 special education 
teachers would be eligible to 
demonstrate that they fulfill the 
requirements for highly qualified 
teachers in section 9101 of the ESEA by 
demonstrating subject matter knowledge 
appropriate to the level of instruction 
being provided instead of the student’s 
grade level. The number of affected 
teachers would depend on the extent to 
which these special education teachers 
are teaching exclusively children 
assessed against alternate achievement 
standards. 

Although it is difficult to estimate the 
savings from these final regulations, the 
Secretary expects some savings to be 
produced because affected special 
education teachers are not required to 
demonstrate the same level of content 
knowledge as other middle and high 
school teachers of core academic =’ 
subjects, thereby reducing the amount of 
additional coursework or professional 


‘development that is needed to meet 


State standards. The savings depend on 
the gap between what State standards 
require in terms of content knowledge 
for middle and high school teachers in 
various academic areas and what the 
affected teachers are able to demonstrate 
in the academic subjects they are 
teaching. Any savings will be offset in 
part by the cost of developing a means 
for the affected teachers to demonstrate 
subject matter knowledge appropriate to 
the level of instruction being provided. 
However, this cost is not expected to be 
significant. On balance, the Secretary 
concludes that the final regulations 
could produce significant savings 
without adversely affecting the quality 
of instruction provided to children 
assessed against alternate achievement 
standards. 


Special Education Teachers Teaching - 
Multiple Subjects 


Section 300.18(d) permits special 
education teachers who are not new to 
the profession and teach two or more 
core academic subjects exclusively to 
children with disabilities to 
demonstrate competence in all the core 
academic subjects that the teacher 
teaches in the same manner as other 
elementary, middle, and secondary 
school teachers who are new to the 
profession under 34 CFR 200.56(c), 
including through a High Objective 
Uniform State Standards of Evaluation 
(HOUSSE) covering multiple subjects. 
The final regulations allow more time 
(two years after the date of employment) 
for new special education teachers who 


teach multiple subjects and who have 
met the highly qualified requirements 
for mathematics, language arts, or 
science to demonstrate competence in 
other core academic subjects that they 
teach, as required by 34 CFR 200.56(c). 
The final regulations also clarify in 

§ 300.18(e) that States have the option of 
developing separate HOUSSE standards 
for special education teachers, including 
a single HOUSSE for special education 
teachers of multiple subjects. States may 
not establish lesser standards for 
content knowledge for special education 
teachers, however. 


We are unable to estimate the number 
of new teachers who teach two or more 
core academic subjects exclusively to 
children with disabilities who might be 
affected by the additional time afforded 
by the regulation. However, the extent 
of savings relates to the number of 
subjects taught by teachers of multiple 
subjects and the benefits of enabling the 
affected teachers to take whatever 
coursework they need to demonstrate 
competence in those additional areas 
over a longer period of time. Under 


_ prior law, public agencies might have 


needed to employ additional teachers 
(or redeploy some existing teachers) in 
those subject areas in which their newly 
hired teachers could not immediately 
demonstrate competence. The Secretary 
concludes that the benefits of being able 
to hire teachers who are qualified in at 
least one subject area outweigh any 
costs to students being taught by 
teachers who currently do not meet the 
requirements in other areas but are 
working to demonstrate their knowledge 
in other areas in which they teach. 


‘Since States are not permitted to 
establish a lesser standard for the 
content knowledge requirements for 
special education teachers, they are not 
likely to realize additional savings due 
to reduced expenses for coursework or 
professional development for special 
education teachers who have not 
demonstrated content area knowledge. 
States may realize administrative 
savings, however, by being able to use 
separate HOUSSE standards that are 
both aligned with their licensing or 
certification standards for special 
education teachers and that cover 
multiple subjects. The Secretary 
concludes that the final regulations 
could produce administrative savings | 
for States without adversely affecting - 
the quality of instruction provided to 
children taught by special education 
teachers assessed through a separate 
mechanism that upholds the same 
standards for content knowledge. 
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Limitation on Number of Reevaluations 
in a Single Year 


Section 300.303(b)(1) prohibits 
conducting more than one reevaluation 
in a single year without the agreement | 
of the school district and the parent. 
The previous regulations required 
reevaluations when conditions 
warranted one or at the request of either 
the child’s parent or teacher. 

Multiple evaluations in a single year 
are rare and are conducted when 
parents are not satisfied with the 
evaluation findings or methodology, 
children have a degenerative condition 
that affects the special education and 
related services needed, or very young - 
children (ages three through four) are 
experiencing rapid development that 
may affect the need for services. The 
final regulations will not significantly 
affect the number of evaluations in the 
latter two instances because public 
agencies and parents are likely to agree 
that multiple evaluations are warranted. 
- These cases, however, account for a very 
small number of the cases in which 
multiple evaluations are conducted each 
year. 

Because evaluation findings may be 
used to support requests for due process 
hearings, we can use data on the 
number of requests for due process 
hearings to estimate the number of cases 
in which more than one evaluation in a 
single year would have been conducted 
because parents were not satisfied with 
the evaluation findings or methodology. 
Based on data from the recent 
Government Accountability Office 
. (GAO) report, ‘Special Education: 
Numbers of Formal Disputes Are 
Generally Low and States Are Using 
Mediation and Other Strategies to 
Resolve Conflicts’ (GAO—03-897), in 
which States reported receiving 11,068 
requests for due process hearings during 
1999-2000, we estimate that States 
would receive 20 requests for every” 
10,000 students with disabilities during 
the 2006-2007 school year. Based on the 
prevalence of complaints by parents, we 
estimate that, of the 1.7 million children 
estimated to be eligible for reevaluation 
in 2006-2007, multiple evaluations 
would have been requested by parents 
for an estimated 3,400 children. If we 
assume that these additional evaluations 
would cost about $1,000 each, public 
agencies could save $3.4 million under 
the final regulations by not agreeing to 
more than one evaluation of children in 
these instances. 


Triennial Evaluations 


The previous regulations required a 
school district to conduct an evaluation 
of each child served under the Act every 


three years to determine, among other 
things, whether the child was still 
eligible for special education. The 
previous regulations also permitted the 
evaluation team to dispense with 
additional tests to determine the child’s 
continued eligibility if the team 
concluded that this information was not 
needed and the parents provided 
consent. Section 300.303(b)(2) permits 
districts to dispense with the triennial 
evaluation when the child’s parents and 
the public agency agree that a 
reevaluation is unnecessary. The impact 
of this change depends on the following 
factors: the number of children eligible 
for a reevaluation, the cost of the 
evaluation, and the extent to which 
districts and parents agree to waive 
reevaluations. 

Published estimates of the cost of 
multidisciplinary evaluations range 
from $500 to $2,500, but these estimates 
may overestimate potential savings 
because testing is a significant factor in 
the cost of evaluations, and districts are 
already permitted to dispense with 
additional testing when extant data are 
sufficient for reevaluation. The extent to 
which States and districts eliminated 
unnecessary testing during triennial 
evaluations under the previous 
regulations is unclear, but program 
officers estimate that additional testing 
or observation by a school psychologist 
is not needed for as many as half of the 
approximately 1.7 million children 
eligible for triennial evaluations each 
year. In the estimated 850,000 cases in 
which additional testing is not needed, 
review of the extant data may still be 
warranted to determine if a child still 
needs special education and related 
services under the Act or to assess 
whether any additions or modifications 
to the special education and related 
services being provided are needed to 
help the child meet the child’s IEP 
goals. Even if additions or modifications 
to special education and related services 
are not likely, parents may not want to 
dispense with the triennial evaluation if 
they believe further information could 
be gained from the extant data or they 
want to compare their child’s progress 
against his or her previous assessments. 
If parents and the district agree that a 
reevaluation is not needed in 15 
percent, or 127,500, of these cases and 
a reevaluation using only extant data 
would have cost $150, the final 
regulations could save $19.125 million. 

These savings will be partially offset 
by increased administrative costs 
associated with obtaining consent from 
parents to dispense with reevaluation. 
To estimate the cost of obtaining 
parental consent, the Department 
assumes that schools could use a 


standard pre-printed document that 
would take approximately 15 minutes of 
administrative personnel time to fill out 
and send to parents. In addition, we 
estimate that an average of 2.5 
additional written notices or telephone 
calls would be needed to obtain 
consent, requiring 15 minutes of 
administrative personnel time per 
additional contact. At an average hourly 
compensation of $25, the cost to public 
agencies of obtaining parental consent 
would be $2.8 million, resulting in 
estimated net savings to public agencies 
from the final regulations of $16.3 
million. 


IEP Team Attendance 


Section 300.321(e)(1) permits certain 
members of the IEP Team to be excused 
from attending an IEP Team meeting, in 
whole or in part, if the parent of the 
child with a disability and the public 
agency agree in writing that the © 
member’s attendance is not necessary 
because the member’s area of the 
curriculum or related services is not 
being modified or discussed. The 
previous regulations required that all 
IEP Team meetings include the parents 
of the child, at least one regular 
education teacher (if the child is, or may 
be, participating in the regular 
education environment), at least one 
special education teacher, a 
representative of the public agency, and 
someone who could interpret the 
instructional implications of the 
evaluation results (who may be one of 
the other required IEP Team members). 
The extent to which public agencies 
will realize savings from the final 
regulations depends on which team 
members are excused from how much of 
the meeting. If the average IEP Team 
meeting lasts 1.5 hours and requires a 
half an hour of teacher preparation, then 
we estimate that the opportunity costs 
for a teacher of attending a meeting 
(based on average compensation per 
hour of $48) would be $96. If we assume 
an average of 1.2 IEP Team meetings are 
held for each of the 6.947 million 
children with disabilities, then 8.34 
million IEP Team meetings will be held 
in 2006-2007. If one teacher could be 
excused from five percent of these - 
meetings, the final regulation could 
result in savings of $40 million. 

These savings will be partially offset 
by increased administrative costs 
associated with obtaining written 
consent from parents and public agency 
staff. Based on the above estimate of the 
cost of obtaining consent from parents 
under § 300.303(b)(2), the Department 
estimates that the cost to public 
agencies of obtaining written consent 
from these parents would be $9.1 
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million, resulting in net savings to 
public agencies from the final 
regulations of $30.9 million. 

Section 300.321(e)(2) permits certain 
members of an IEP Team to be excused 
from attending an IEP Team meeting 
that involves a modification to or 
discussion of the member’s area of the 
curriculum or related service if the 
parent and the public agency consent in 
writing to the excusal and the member 
submits written input to the parent and 
the other members of the IEP Team prior 
to the meeting. The change is unlikely 
to generate notable savings because 
. reduced time spent in meetings is likely 
to be offset by the time required to draft 
written input, send it to the parents and 
other IEP Team members, and secure 
the consent of parents and public 
agency to the excusal. In cases in which 
IEP Team meetings take longer than the 
average time of 1.5 hours, there are 
likely to be controversial issues or 
significant modifications to the IEP 
under discussion. Parents are 
presumably less likely to consent to the 
excusal of team members in these 
instances. 


Definition of Individualized Education 
Program (IEP) 


Section 300.320(a)(2)(i) requires that 
each JEP include a statement of 
measurable annual goals, including 
academic and functional goals, for the 
child. The previous regulations required 
that each IEP contain benchmarks or 
short-term objectives for each of the 

annual goals. By eliminating the need to 
~ develop benchmarks or short-term 
objectives, the final regulations could 
result in teachers spending less time on 
each JEP. Under § 300.320(a)(2)(ii), 
however, IEPs for the estimated 486,000 
children with disabilities who take 
alternate assessments aligned to 
alternate achievement standards would 
still be required to include a statement 
of benchmarks or short-term objectives. 

Based on average compensation for 
teachers of $48 per hour, a reduction in 
time as modest as 15 minutes could save 
approximately $12 per IEP or $77.5 
million total in opportunity costs for 
teachers related to the development of 
IEPs during the 2006-2007 school year 
for the 6.461 million children with 
disabilities who do not take alternate 
assessments aligned to alternate 
achievement standards. 


Amendments to an IEP 


When changes to a child’s IEP are 
needed after the annual IEP Team 
meeting for the school year has been 
held, § 300.324(a)(4) allows the parent 
of a child with a disability and the 
public agency to agree to forego a 


meeting and develop.a written 
document to amend or modify the 
child’s current IEP. Under the previous 
regulations, the IEP Team was required 
to reconvene in order to make 
amendments to an IEP. Based on our 
estimate of an average of 1.2 IEP Team 
meetings per child per year, 
approximately 1.4 million IEP Team 
meetings beyond the required annual 
IEP Team meeting would be held during 
the 2006-2007 school year. If half of 
these meetings concerned amendments 
or modifications to an IEP and parents 
and agency representatives agreed to 


forego a meeting and develop a written - 


document in half of these cases, then 
350,000 IEP Team meetings would not 


_be needed. The combined opportunity 


costs for personnel participating in a - 
typical IEP Team meeting are estimated 
at $307. If drafting a written document 
to amend or modify an IEP is assumed 
to cost half as much as a meeting, then 


_ this change could result in savings of 


$53.7 million. 


Procedural Safeguards Notice 


Section 300.504(a), which 
incorporates changes in section 
615(d)(1) of the Act, requires that a copy 
of the procedural safeguards notice be 
given to parents of children with 
disabilities only once a school year, 
except that a copy must also be given 
when an initial evaluation or parent 
request for an evaluation occurs; the 
first time a due process hearing is 
requested during a school year; when 
the decision to take disciplinary action 
is made; and when a parent requests the 
notice. The prior law required that a 
copy of the procedural safeguards notice 
be given to the parents upon initial 
referral for an evaluation, each 
notification of an IEP Team meeting, 
each reevaluation of the child, and the 
registration of each request for a due 
process hearing. Under the final 
regulations, a copy of the procedural 
safeguards notice no longer has to be 
given to parents with each notice for an 
IEP Team meeting or every time a 
request for a due process hearing is 
received. Instead, the document only 
has to be given to parents once a year, 
and the first time a due process hearing 
is requested in a year, when the 
decision to take disciplinary action is 
made, when a copy of the document is 
specifically requested by a parent, or 
when an initial evaluation or request for 
a reevaluation occurs. 

To determine the impact of this - 
change, it is necessary to estimate the 
savings created by providing fewer 
notices to parents who are notified 
about more than one IEP Team meeting 
during the year or who file more than 


one request for a due process hearing. 
Given the small number of hearing 
requests in a year (about 20 per 10,000 
children with disabilities), our analysis 
will focus on the number of parents 
involved in more than one IEP Team 
meeting. Although we lack detailed data 
on the number of IEP Team meetings 
conducted each year, we estimate that 
approximately 6.947 million children 
with disabilities will be served in school 
year 2006-2007. For the vast majority of 
these children, we believe there will be 
only one IEP Team meeting during the 
year. For purposes of estimating an 
upper limit on savings, if we assume an 
average of 1.2 meetings per year per 
child, 1.39 million children will have 
two IEP Team meetings each year and 
the change reflected in § 300.504(a) will 


_result in 1.39 million fewer procedural 


notices provided to parents. While some 
people may believe this change 
represents a significant reduction in 
paperwork for schools, the actual 
savings are likely to be minimal given 
the low cost of producing a notice of 
this size (about 10 pages) and the small 
amount of administrative staff time 
involved in providing this notice to 
parents (about 10 minutes). Taking all of 
this into consideration, total savings are 
unlikely to exceed $5 million. 


Due Process Request Notices 


Section 300.511(d) prohibits the party 
who requested the due process hearing 
from raising issues not raised in the due 
process request notice, unless the other 
party agrees. Under previous 
regulations, there was no prohibition on 
raising issues at due process hearings 
that were not raised in the due process 
notice. 

By encouraging the party requesting 
the hearing to clearly identify and 
articulate issues sooner, the final 
regulations could generate actual 
savings by facilitating early resolution of 
disagreements through less costly 
means, such as mediation or resolution 
meetings. Bui early identification of 
issues could come at the cost of more 
extensive involvement of attorneys 
earlier in the process. At the same time, 
prohibiting the party requesting the 
hearing from raising new issues at the 
time of the hearing could result in 


- additional complaints or protracted 


conflict and litigation. On balance, net 
costs or savings are not likely to be 
significant. 

Using data from recent State data 
collections conducted by the 
Consortium for Appropriate Dispute 
Resolution in Special Education 
(CADRE), in which States reported 
receiving 12,914 requests for due 
process hearings during 2000—2001, we 
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estimate that there will be 
approximately 14,059 requests in 2006— 
2007. Because some parties already hire 
attorneys or consult other resources 
such as advocates or parent training 
centers to develop the request for due 
process, the Department assumes that 
only a portion of the requests would be 
affected by this new requirement. 
Although we have no reliable data on 
average attorneys’ fees in due process 
cases, for purposes of this analysis, the 
Department assumes an hourly rate of 
$360 as an upper limit. The Department 
further assumes that each instance in 
which a party chooses to hire an 
attorney sooner as a result of this change 
will involve no more than three 
additional hours of work. Even if we 
assume that parties requesting the 
hearing will incur this additional cost in 
the case of 8,000 of the expected 
requests for due process, the total costs 
would not be significant (less than $8 
million), and could be outweighed by | 
the benefits of early identification and 
resolution of issues. Although such . 
benefits are largely unquantifiable, early 
identification and resolution of disputes 
would likely benefit all parties involved 
in disputes. 


Resolution Meetings 


Section 300.510 requires the parents, 
relevant members of the IEP Team, and 
a representative of the public agency to 
participate in a resolution meeting, prior 
to the initiation of a due process 
hearing, unless the parents and LEA 
agree to use mediation or agree to waive 
the requirement for a resolution ~ 
meeting. The impact of these final 
regulations will depend on the 
following factors: the number of 
requests for due process hearings, the 
extent to which disagreements are 
already resolved without formal 
hearings, the likelihood that parties will 
agree to participate in mandatory 
resolution meetings instead of other 
potentially more expensive alternatives 
to due process hearings (e.g., 
mediation), and the likelihood that 
parties will avoid due process hearings 
by reaching agreement as a result of 
mandatory resolution meetings. 

Available data suggest that overall 
savings are not likely to be significant 
because of the small number of due 
process requests and the extent to which 
disagreements are already being 
successfully resolved through 
mediation. 

Based on data reported in a recent 
CADRE State data collection in which 
States reported receiving 12,914 
requests for due process hearings during 
2000-2001, we estimate that there will 
be approximately 14,059 requests for 


due process hearings in school year’ 
2006-2007. Based on data from the 
same study, we also estimate that the 
large majority of these disagreements 
will be successfully resolved through 
mediation or dropped. Out of the 12,914 
requests for school year 2000-2001, 
approximately 5,536 went to mediation 
and only 3,659 ended up in formal 
hearings. Assuming no change in the 
use and efficacy of mediation, we 
predict that 6,028 requests would go to 
mediation in school year 2006-2007. 
We further predict that another 4,047 


complaints will be dropped, leaving no 


more than 3,985 requests for due 
process hearings that would require 
resolution meetings. 


Because of the high cost of due 
process hearings and the low expected 
cost of conducting a resolution meeting, 
there would likely be some savings for 
all parties involved if resolution 
meetings were relatively successful in 
resolving disagreements. For example, 
California reports an average cost of 
$18,600 for a due process hearing, while 
Texas reports having spent an average of 
$9,000 for a hearing officer’s services. 
Anticipating that attorneys will 
participate in approximately 40 percent 
of the predicted 3,985 resolution - 
meetings (including drafting legally 
binding agreements when parties reach 
agreement), we expect resolution 
meetings to cost just over twice the 
average cost of IEP Team meetings, or 
approximately $700 per meeting. Even 
with a very low success rate (eight 
percent), given the expected costs of 
these meetings compared to the high 
cost of conducting a hearing, all parties 
involved would likely realize some 
modest savings. However, because 
disputes that result in formal hearings 
tend to be the most difficult to resolve, 
we do not expect that mandatory 
resolution meetings will be highly 
successful in resolving such cases. By 
definition, these are cases in which the 
parties are not amenable to using 
existing alternatives to formal hearings 
such as mediation. Moreover, assuming 
an average cost of between $10,000 and 
$20,000 per due process hearing, even if 
as many as 20 percent of the 3,985 
complaints were successfully resolved 
through resolution meetings, net savings 
still would not exceed $10 million. 
(Note that it is unclear to what extent 
data on average mediation and due 
process hearing costs account for LEA 
opportunity costs (e.g., cost per teacher 
and/or administrator participating). To 
the extent that these data do not reflect 


- the opportunity costs of participating 


LEA officials and staff, we have 


overestimated the potential savings from 
resolution meetings). 

Beyond those savings to all parties 
resulting from reductions in the total 
number of formal hearings, we also 
expect some additional savings to result 
from parties agreeing to participate in 
resolution meetings instead of 
mediation, particularly if the resolution 
meetings are as effective as mediation in 
resolving disagreements. However, 
unlike due process hearings, the 
expected cost of conducting a resolution 
meeting ($700 per meeting) is only 
somewhat less than the cost ofa 
mediation session (between $600 and 
$1,800 per session). Because the cost 
differential between resolution meetings 
and mediations is relatively small 
(compared to the difference in cost 
between resolution meetings and due 
process hearings) the potential for 
savings generated by parties agreeing to 
resolution meetings instead of 
mediation is minimal. 

The Secretary concludes that 
requiring parties to participate in ~ 
resolution meetings prior to due process 
hearings could generate modest savings 
for all parties to disputes, insofar as 


_mandatory resolution meetings could 


result in fewer due process hearings and 
may be used as a less expensive 
alternative to mediation. 


Manifestation Determination Review 
Procedures 


Section 300.530(e) and (f) incorporate . 
the change in the statutory standard for 
conducting manifestation determination 
reviews. Under the prior law, the IEP 
Team could conclude that the behavior 
of a child with a disability was not a 
manifestation of the child’s disability 
only after considering a list of factors, 
determining that the child’s IEP and 
placement were appropriate, and that 
FAPE, supplemental services, and 
behavioral intervention strategies were 
being provided in a manner consistent 
with the child’s IEP. Previous law also 
required the IEP Team to consider 
whether a child’s disability impaired 
the child’s ability to understand the 
impact and consequences of the 
behavior in question, and to control 
such behavior. The Act eliminated or 
substantially revised these 
requirements. The final regulations 
simply require an IEP Team to review 
all relevant information in the child’s 
file to determine if the conduct in 
question was caused by, or had a direct 
and substantial relationship to, the 
child’s disability, or if the conduct in 
question was the direct result of the 
LEA’s failure to implement the IEP. The 
purpose of the change in the law is to 
simplify the discipline process and 
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make it easier for school officials to 
discipline children with disabilities 
when discipline is appropriate and 

justified. 

Because fewer factors need to be 
considered during each manifestation 
determination review, the time required 
to conduct such reviews will likely be 
reduced, and some minimal savings 
may be realized. However, the more 
significant impact relates to secondary 
effects. Because it will be less 
burdensome for school personnel to 
conduct manifestation determinations, 
it-is reasonable to expect an overall 
increase in the number of these reviews 
as school personnel take advantage of 
the streamlined process to pursue 

disciplinary actions against those 
children with disabilities who commit 
serious violations of student codes of 
conduct. This prediction is consistent . 
with a recent GAO report (‘‘Student 
Discipline: Individuals with Disabilities 
Education Act” (GAO-01-210)), which 
found that a “sizable minority of 
principals” voiced concern that 
discipline policies under previous law 
impeded proper disciplinary action for 
students with disabilities, and that some 
of these comments “‘may have stemmed 
from the additional time and resources 
that principals reportedly use to 
discipline special education students 
compared with regular education 
students.”’ Even more importantly, the 
changes in the law will make it easier 
for review team members to conclude 
that the behavior in question is not a 
manifestation of a child’s disability, 
enabling school personnel to apply 
disciplinary sanctions in more cases 
involving children with disabilities. 

We have minimal data on the number 
of manifestation determination reviews 
being conducted. However, State- 
reported data for the 2002—2003 school 
year suggest that schools are conducting 
a relatively small number of 
manifestation reviews. According to 
these data, for every 1,000 children with 
disabilities, approximately 11 will be 
suspended or expelled for longer than 
10 days during the school year (either 
through a single suspension or as a 
result of multiple short-term 
suspensions)—the disciplinary action 
triggering a manifestation review. 
(Please note that we have no way of 
accurately estimating what portion of 
short-term suspensions that add up to 
10 days would be determined by school 
personnel to constitute a change in 
placement. Therefore, we assume, for 
purposes of this analysis, that 100 
percent of these instances would require 
a manifestation review because they 
would be deemed a change in 

placement). Based on a recent GAO 


study (‘Student Discipline: Individuals 
with Disabilities Education Act’ (GAO- 
01—210)), we assume that under 
previous law at least 85 percent of 
manifestation reviews resulted in 
disciplinary actions (e.g., long-term 
suspensions or expulsion). In other 
words, approximately 15 percent of all 
manifestation reviews did not result in 
disciplinary action because the behavior 
in question was determined tobea_ 
manifestation of the child’s disability. 

Without taking into consideration 
increases in the frequency of 
manifestation reviews, using suspension 
and expulsion data from previous years, 
we estimate that the total number of 
manifestation reviews in 2006-2007 
will be approximately 87,880. If we 
assume that the streamlining reflected 
in the regulations will produce a 20 
percent increase in the total number of 
manifestation reviews, we predict that 
17,576 additional meetings will occur, 
for a total of 105,456 meetings. 

Under the final regulations, the 
Secretary also expects an increase in the 
total number of manifestation reviews 
resulting in disciplinary actions, but it 
is not likely to be a significant increase. 
GAO’s finding that there is little 
practical difference in how school 
personnel disciplined regular and 
special education students under 
previous law suggests that manifestation 
reviews are already highly likely to 
result in disciplinary actions. 

The Secretary concludes that the final 
regulations will generate some minimal 
savings from the reduction in time 
required to conduct the manifestation 
reviews. Schools would also realize 
some qualitative benefits related to the 
increased likelihood that the outcome of 
the review will result in disciplinary 
action, thereby fostering a school 
environment that is safer, more orderly, 
and more conducive to learning. The 
Secretary acknowledges that the final 
regulations could create additional costs 
for parents of children who, but for this 
change, would not have been subject to 
disciplinary removals, to the extent that 
such parents disagree with the 
manifestation determination and choose 
to appeal it. On balance, the Secretary 
believes that the benefits likely to result 
from this change relating to school 
safety and order outweigh the costs to 
families. 


Authority To Remove Students With 
Disabilities to Interim Alternative 
Educational Settings 


Sections 300.530(g) through 300.532 
incorporate two significant statutory 
changes relating to the authority of 
school personnel to remove children 
with disabilities to interim alternative 


educational settings. First, the Act now 
gives school personnel the authority to 
remove to interim alternative 
educational settings children who have 
inflicted serious bodily injury to 
themselves, or others. Under previous 
law, school personnel were authorized 
to remove children to alternative 


_ settings only for misconduct involving: 


(1) The use and possession of weapons; 
and (2) the knowing possession, sale, or 
use of illegal drugs or controlled 
substances. The Act added the 
commission of serious bodily injury to 
this list. In cases involving serious 
bodily injury, school personnel would 
be able to unilaterally remove children 
with disabilities to interim alternative 
educational settings for up to 45 school 
days without having to request that a 
hearing officer review the facts to 
determine whether or not the child is 
substantially likely to harm him or 
herself or others. Second, the 45-day 
rule has changed. Under previous law, 
students could not be removed to 
interim alternative educational settings 
for more than 45 days. Now, under the 
Act, the comparable time limitation is 
45 school days. 


Although the addition of serious 
bodily injury significantly simplifies the 
process for removing a child who has 
engaged in such misconduct, the data 
suggest that the savings from the final 
regulations will be minimal. Recent 
Department of Justice data show that 
“fighting without a weapon” is by far 
the most common type of serious 
misconduct engaged in by all students. 
However, State-reported data suggest 
that, of the 20,000 instances in 2002- 
2003 in which children with disabilities 
were suspended or expelled for longer 
than 10 days, only 1,200 involved 
serious bodily injury or removal “by a 
hearing officer for likely injury.” We 
estimate that approximately 6.947 
million children with disabilities will 
be served during the 2006-2007 school 
year. Using these data, we project that 
there would have been approximately 
1,283 instances in 2006-2007 in which 
a school district might have requested 
approval from a hearing officer to 
remove a child for inflicting serious 
bodily injury, if the law had not been 
changed. Taking into account the time 
that would have been spent by both 
relevant school administrators and the 
hearing officers and their estimated 
hourly wages (about $125 per hour for 
hearing officers and $50 per hour for 
school administrators), we conclude 
that the unilateral authority afforded 
school officials under the final 
regulations produce only minimal 
savings (less than $1 million). 
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A much more significant benefit 
relates to the enhanced ability of school 
officials to provide for a safe and orderly 
environment for all students in the 
1,283 cases in which school officials 
would have been expected to seek and 
secure hearing officer approval for 
removing a child with a disability to an 
alternative setting and the other cases in 
which they might not have taken such 
action, but where removal of a child 
with a disability who has caused injury 


is justified and produces overall benefits . 


for the school. 

The change in how days are to be 
counted (e.g., from “‘calendar days” 
under previous law to ‘‘school days” 
under the final regulations) allows 
school officials to extend placements in 
alternative settings for approximately 
two additional weeks. This generates 
some savings to the extent that it 
obviates the need for school officials to 
seek hearing officer approval to extend 
a child’s placement in an alternative 
setting. 

While school personnel are not 
required to use the new authority to 
remove children who have inflicted 
serious bodily injury or to remove 
children for the total amount of time 
that is authorized, we acknowledge that 
it wou!d create additional costs for 
schools that choose to take full 
advantage of this authority because of 
the added costs of providing services in 
interim alternative educational settings. 
Using data from a recent GAO study 
(“Student Discipline: Individuals with 
Disabilities Education Act” (GAO-01-— 
210)), we estimate that approximately 
3,007 children will be removed to an 
interim alternative educational setting 
in 2006-2007 for misconduct involving 
drugs or weapons and at least another 
1,283 for misconduct involving serious 
bodily injury. Although we do not have 
data on the costs of educating these 
children in an alternative setting for 45 
school days, the Secretary concludes 
that the costs of doing so will be 
outweighed by the qualitative benefits 
to schools associated with ensuring 
children a safe and orderly environment 
that is conducive to learning. 


Costs and Benefits of Non-Statutory 
Final Regulatory Provisions 


The following is an analysis of the 
costs and benefits of the non-statutory 
final regulatory provisions that includes 


consideration of the special effects these ~ 


changes may have on small entities. 
The final regulations primarily affect 
SEAs and LEAs, which are responsible 
for carrying out the requirements of Part 
B of the Act as a condition of receiving 
Federal financial assistance under the 
Act. Some of the changes also affect 


children attending private schools and 
consequently indirectly affect private 
schools. 

For purposes of this analysis as it 
relates to small entities, the Secretary 
has focused on LEAs because these 
regulations most directly affect local 
public agencies. The analysis uses a 
definition of small school district 
developed by the NCES for purposes of 
its recent publication, Characteristics of 
Small and Rural Schoo! Districts. In that 
publication, NCES defines a small 
school district as ‘‘one having fewer 
students in membership than the sum of 
(a) 25 students per grade in the 
elementary grades it offers (usually K— 
8) and (b) 100 students per grade in the 
secondary grades it offers (usually 9— 
12)”. Using this definition, 
approximately 38 percent of the 
Nation’s public agencies in the 2002- 
2003 Common Core of Data were 
considered small and served three 
percent of the Nation’s students. 
Approximately 17 percent of children in 
small districts had IEPs. 

Both small and large districts will be 
affected economically by the final 
regulations, but no data are available to 
analyze the effect on small districts 
separately. For this reason, this analysis 
assumes that the effect of the final 
regulations on small entities will be 
roughly proportional to the number of 
children with disabilities served by 
those districts. 

For school year 2006-2007, we project 
that approximately 48.6 million 
children will be enrolled in public 
elementary and secondary schools. 
Using the NCES definition and 
assuming that all districts grew at the 
same rate between school years 2002- 
2003 and 2005-2006, we estimate that 
in the 2006-2007 school year, 
approximately 1.46 million children 
will be enrolled in small districts. Based 
on the percentage of students in small 
districts with IEPs in 2002-2003, we 
estimate that in the 2006-2007 school 
year, these districts will serve 
approximately 248,000 children with 
disabilities of the 6.947 million children 
with disabilities served nationwide. 

There are many provisions in the final 
regulations that will result in economic 
impacts, both positive and negative. The 
following analysis estimates the impact 
of the final regulations that were not 
required by the Act: 


Procedures for Evaluating Children 
With Specific Learning Disabilities 
Section 300.307(a) requires that States 
adopt criteria for determining whether a 
child has a specific learning disability. 
Under the final regulations, States may 
not require that LEAs use criteria based 


on a severe discrepancy between 
intellectual ability and achievement for 
etermining whether a child has a 
specific learning disability. The final 
regulations also require that criteria 
adopted by States permit the use of a 
process that determines if the child 
responds to scientific, research-based 
intervention. States are also permitted to 
use other alternative procedures to 
determine if a child has a specific 
learning disability. 
_ Before determining that a child has a 
specific learning disability, § 300.309(b) 
requires that the evaluation team 
consider data that demonstrate that 
prior to, or as part of the referral 
process, the child received appropriate 
instruction in regular education settings 
and that data-based documentation of 
repeated assessments of achievement 
during instruction was provided to the 
child’s parents. If the child has not 
made adequate progress under these 
conditions after an appropriate period of 
time, the final regulations further 
require that the public agency refer the 
child for an evaluation to determine if 
special education and related services 
are needed. Under the final regulations, 
the child’s parents and the team of 
qualified professionals, described in 
§ 300.306(a)(1), are permitted to extend 
the evaluation timelines described in 
§§ 300.301 through 300.303 by mutual 
written agreement. 

If the estimated number of initial 
evaluations each year is 1.7 million and 
the percentage of evaluations involving 
children with specific learning 
disabilities is equivalent to the 
percentage of all children served under 
Part B of the Act with specific learning 
disabilities, then the final regulations 
will affect approximately 816,000 


evaluations each year. Depending on the 


criteria adopted by their States pursuant 
to § 300.307(a), public agencies could 
realize savings under the final 
regulations by reducing the amount of a 
school psychologist’s time involved in 
conducting cognitive assessments that 
would have been needed to document 
an IQ discrepancy. However, these 
savings could be offset by increased 
costs associated with documenting 
student achievement through regular 
formal assessments of their progress, as 
required under § 300.309(b). 

Although the cost of evaluating 
children suspected of having specific 
learning disabilities might be affected by 
the final regulations, the Department 
expects that the most significant 
benefits of the changes will be achieved 
through improved identification of 
children suspected of having specific 
learning disabilities. By requiring that 
States permit alternatives to an IQ- 
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discrepancy criterion, the final 
regulations facilitate more appropriate 
and timely identification of children 
with specific learning disabilities, so 
that they can benefit from research- 
based interventions that have been 
shown to produce better achievement 
and behavioral outcomes. 

The final regulations may impose 
additional costs on small public 
agencies that currently lack capacity to 
conduct repeated assessments of 
achievement during instruction and 
provide parents with documentation of 
the formal assessments of their child’s 
progress. These costs are likely to be’ 
offset by reduced need for psychologists 
to administer intellectual assessments. 
To the extent that small districts may 
not employ school psychologists, the 
revised criteria may alleviate testing 
burdens felt disproportionately by small 
districts under an IQ discrepancy 
evaluation model. 


Transition Requirements 


Section 300.321(b) modifies previous 
regulations regarding transition services 
planning for children with disabilities 
who are 16 through 21 years old. Public 
agencies are still required to invite other 
agencies that are likely to be responsible 
for providing or paying for transition 
services to the child’s IEP Team 
meeting. If the invited agency does not 
send a representative, public agencies 
are no longer required to take additional 
steps to obtain the participation of those 
agencies in the planning of transition, as 
required under former 
§ 300.344(b)(3)(ii). 

Public agencies will realize savings 
from the change to the extent that they 
will not have to continue to contact 
agencies that declined to participate in 
IEP Team meetings on transition 
planning. In school year 2006-2007, we 
project that public agencies will 
conduct 1.193 million meetings for 
children with disabilities who are 16 
through 21 years old. We used data from 
the National Longitudinal Transition 
Study 2 (NLTS2) on school contacts of 
outside agency personnel to project the 
number of instances in which outside 
agencies would be invited to IEP Team 
meetings during the 2006-2007 school 
year. Based on these data, we project 
that schools will invite 1.492 million 
personnel from other agencies to IEP 


Team meetings for these students during ~ 


the 2006-2007 school year. The NLTS2 
also collected data on the percentage of 
children with a transition plan for 
whom outside agency staff were actively 
involved in transition planning. Based 
on these data, we project that 432,800 
(29 percent) of the contacts will result 
in the active participation of outside 


agency personne! in transition planning 
for children with disabilities who are 
age 16 through 21. 

We base our estimate of the savings 
from the change on the projected 
1,059,200 (71 percent) instances in 
which outside agencies will not 
participate in transition planning 
despite school contacts that, under the 
previous regulations, would have 
included both an invitation to 
participate in the child’s IEP Team 
meeting and additional follow-up 
attempts. If public agencies made only 
one additional attempt to contact the 
outside agency and each attempt 
required 15 minutes of administrative 
personnel time, then the change will 
save $6.6 million (based on an average 
hourly compensation for office and 
administrative support staff of $25). 

Studies of best practices conducted by 
the National Center on Secondary 
Education and Transition indicate that 
effective transition planning requires 
structured interagency collaboration. 
Successful approaches cited in the 
studies included memoranda of 
understanding between relevant 
agencies and interagency teams or 
coordinators to ensure that educators, 
State agency personnel and other 
community service providers share 
information with parents and children 
with disabilities. The previous 
regulations focused on administrative 
contact instead of active strategic 
partnerships between agencies that 
facilitate seamless transitions for 
children with disabilities between 
school and adult settings. For this 
reason, the Department believes that the 
elimination of the non-statutory 
requirement that public agencies make 
additional attempts to contact other 
agencies will reduce administrative 
burden and allow public agencies to 
focus their efforts on interagency 
collaborative transition planning for 
children with disabilities. 


Paperwork Reduction Act of 1995 


The Paperwork Reduction Act of 1995 
does not require you to respond to a 
collection of information unless it 
displays a valid OMB control number. 
We display the valid OMB control 
numbers assigned to the collections of 
information in these final regulations at 
the end of the affected sections of the 
regulations. 

These final regulations include 9 
information collection requirements 
associated with the following 
provisions: §§ 300.100 through 300.176, 
§ 300.182, § 300.199, §§ 300.201 through 
300.213, § 300.224, § 300.226, 

§§ 300.506 through 300.507, § 300.511, 
§§ 300.601 through 300.602, § 300.640, 


§ 300.704, and § 300.804. A description 
of these provisions is given below with 
an estimate of the annual recordkeeping 
burden. Included in the estimate is the 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 


‘needed, and completing and reviewing 


each collection of information. 

Collection of Information: Annual 
State Application under Part B of the 
Act. §§ 300.100 through 300.176, 

§ 300.182, and § 300.804. Each State is 
eligible for assistance under Part B of 
the Act for a fiscal year if the State 
submits a plan that provides assurances 
to the Secretary that the State has in 
effect policies and procedures to ensure 
that the State meets the eligibility 
criteria under Part B of the Act and 
these final regulations. Under the Act, 
States are no longer required to have on 
file with the Secretary policies and 
procedures to demonstrate to the 
satisfaction of the Secretary that the 
State meets specific conditions for 
assistance under Part B of the Act. 
Information collection 1820—0030 has 
been revised to reflect this change in the 
Act and these regulations. 

Annual reporting and recordkeeping 
burden for this collection of information 
is estimated to average twelve hours for 
each response for 60 respondents, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Thus, the total annual reporting and 
recordkeeping burden for information 
collection 1820-0030 is estimated to be 
720 hours. 

Collection of Information: Part B State 
Performance Plan (SPP) and Annual 
Performance Report (APR). §§ 300.600 
through 300.602. Each State must have 
in place, not later than one year after the 
date of enactment of the Act, a 
performance plan that evaluates the 
State’s efforts to implement the 
requirements and purposes of Part B of 
the Act and these final regulations and 
describe how the State will improve 
such implementation. Each State shall 
report annually to the public on the 
performance of each LEA located in the 
State on the targets in the State’s 
performance plan. The State must report 
annually to the Secretary on the 
performance of the State under the 
State’s performance plan. 

Annual reporting and recordkeeping 
burden for this collection of information 
is estimated to average 325 hours for 
each response for 60 respondents, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
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data needed, and completing and 
reviewing the collection of information. 
Thus, the total annual reporting and 
recordkeeping burden for information 
collection 1820-0624 is estimated to be 
19,500 hours. 

Collection of Information: Report of 
Children with Disabilities Receiving 
Special Education under Part B of the 
Individuals with Disabilities Education 
Act. §§ 300.640 through 300.645. Each 
State that receives assistance under Part 
B of the Act shall provide data each year 
to the Secretary and the public on 
children with disabilities by race/ 
ethnicity, disability, gender, and limited 
English proficiency status receiving 
special education and related services in 
each State. 

Annual reporting and recordkeeping 
burden for this collection is estimated to 
average 9 hours for each of 60 State 
agencies and 2 hours for LEAs in each 
State. Thus, the total annual reporting 
and recordkeeping burden for collection 
1820-0043 is 33,276 hours. 

Collection of Information: Report of 
Children with Disabilities Subject to 
Disciplinary Removal. § 300.640. Each 
State must provide data to the Secretary 
and the public by race, ethnicity, 
limited English proficiency status, 
gender, and disability category on 
children with disabilities who are 
removed to an interim alternative 
educational setting and the acts or items 
precipitating those removals. Data must 
also be reported by race, ethnicity, 
limited English proficiency status, 
gender, and disability category on the 
number of children with disabilities 
who are subject to long-term 
suspensions or expulsions. In addition, 
data must be reported on the number 
and percentage of children with 
disabilities who are removed to 
alternative educational settings or 
expelled as compared to children 
without disabilities, and on the 
incidence and duration of disciplinary 
actions, including suspensions of one 
day or more. Information collection 
1820-0621 has been revised to reflect 
the new statutory requirements and the 
final regulations. ; 

Annual reporting and record keeping 
burden for this collection of information 
is estimated to average 17.5 hours for 
each of an average of 260 LEAs per State 
to collect, review, and report the data 
’ and 74 hours per State agency (60) to 
collect, maintain, and report these data. 
Thus, the total annual reporting and 
recordkeeping burden for information 
collection 1820—0621 for all States (60) 
is estimated to be 277,440 hours. 

Collection of Information: Personnel 
(in Full-Time Equivalency of 
Assignments) Employed to Provide 


Special Education and Related Services 
for Children with Disabilities. § 300.640, 
§ 300.642, and § 300.645. Each LEA 
must ensure that all personnel are 
appropriately and adequately prepared 
and each SEA must establish and 
maintain qualifications to ensure that 
personnel are appropriately and 
adequately prepared and trained, 
including that those personnel have the 
content knowledge and skills to serve 
children with disabilities. To help 
ensure that these requirements are met, 
the Secretary must collect data that can 
be used to monitor these requirements. 


Information collection 1820-0518 has 


been revised to reflect the new statutory 
requirements and the final regulations. 

Annual reporting and recordkeeping 
burden for this collection of information 
is estimated to average 0.5 hours for 
each of an average of 260 LEAs per State 
and 2.5 hours for each of 60 State 
agencies. Thus, the total annual 
reporting and recordkeeping burden for 
information collection 1820-0518 for all 
States is 7,950 hours. 

Collection of Information: Report of 
Children with Disabilities Exiting 
Special Education. § 300.640. Each State 
must report to the Secretary children by 
race, ethnicity, limited English 
proficiency status, gender, and 
disability category, the number of © 
children with disabilities aged 14 
through 21 who stopped receiving 
special education and related services 
because of program completion 
(including graduation with a regular 
secondary school diploma), or other 
reasons, and the reasons why those 
children stopped receiving special 
education and related services. 
Information collection 1820-0521 has 
been revised to reflect the new statutory 
requirements and the final regulations. 

Annual reporting and recordkeeping 
burden for this collection of information 
is estimated to average 6 hours for each 
of an average of 260 LEAs per State and 
11 hours for each of 60 State agencies. 
Thus, the total annual reporting and 
recordkeeping burden for information 
collection 1820—0521 for all States is 
94,260 hours. | 

Collection of Information: Part B, 
Individuals with Disabilities Education 
Act Implementation of FAPE | 
Requirements. § 300.640. Each State 
must provide to the Secretary and the 
public data on children with disabilities 
by race, ethnicity, limited English 
proficiency status, gender, and 
disability category who are receiving a 
free appropriate public education, 
participating in regular education, in 
separate classes, separate schools or 
facilities, or public or private residential 
facilities. Information collection 1820— 


0517 has been revised to reflect the new 
statutory requirement. 

Annual reporting and recordkeeping 
burden for this collection of information 
is estimated to average 27 hours for each 
of an average of 260 LEAs per State and 
28 hours for each of 60 State agencies. 
Thus, the total annual reporting and 
recordkeeping burden for information 
collection 1820-0517 for all States is 
422,880 hours. 

Collection of Information: Report of 
Dispute Resolution Under Part B of the 
Individuals with Disabilities Education 
Act: Complaints, Mediations, and Due 
Process Hearings. § 300.640. Each State 
must report to the Secretary and the 
public, the number of due process 
complaints filed under section 615 of 
the Act and the number of hearings ~ 
conducted; the number of hearings 
requested under section 615(k) of the 
Act and the number of changes in 
placement ordered as a result of those 
hearings; and the number of mediations 
held and the number of settlement 
agreements reached through those 
mediations. 

Annual reporting and recordkeeping 
burden for this collection of information 
is estimated to average 70 hours for each 
of 60 State agencies. Thus, the total 
annual reporting and recordkeeping 
burden for information collection 1820— 
0677 is estimated to be 4,200 hours. 

Collection of Information: State and 
LEA Record Keeping and Reporting 
Requirements under Part B. § 300.132, 
§§ 300.134 through 300.136, §§ 300.151 
through 300.153, §§ 300.201 through 
300.213, § 300.224, § 300.226, § 300.504, 
§ 300.506, § 300.507, § 300.511, and 
§ 300.704. The Act requires States and 
LEAs to gather, maintain, and report 
various information and data, but the 
Act does not require this information 
and data to be submitted to the 
Department. In the NPRM, these 
requirements were reflected in separate 
information collections. For the purpose 
of clarity and efficiency we have 
combined these separate collections of 
information into one collection that 
reflects all the record keeping and 
reporting that must be completed at the 
State or LEA level, which do not require 
reporting to the Department. The 
following collections of information 
referenced in the NPRM are combined 
into information collection 1820-0600: 
LEA Application under Part B of the 
Act; List of Hearing Officers and 
Mediators, Complaint Procedures; LEA 
Consultation with Private School 
Representatives; Private School 
Complaint of Noncompliance with 
Consultation Requirements; 
Identification of State-Imposed Rules, 
Regulations, or Policies; Number of 
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Children with Disabilities Enrolled in 
Private Schools by Their Parents; State - 
Plan for High Cost Fund; Free and Low- 
Cost Legal Services; and Confidentiality 
Pledge Prior to the Commencement of 
Mediation. 

Annual reporting and recordkeeping 
burden for this collection of information 
is estimated to approximately 6 hours 
for 79,194 respondents (LEAs and State 
agencies). The total annual reporting 
and recordkeeping burden for 
information collection 1820-0600 for all 
States and LEAs is 472,651 hours. 


Intergovernmental Review 


. This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance. 

In accordance with this order, we 
intend this document to provide early 
notification of the Department’s specific 
plans and actions for this program. 


Assessment of Educational Impact 


In the NPRM published in the Federal 
Register on June 21, 2005, we requested 
comments on whether the proposed 
regulations would require transmission 
of information that any other agency or 
authority of the United States gathers or 
makes available. 

Based on the response to the NPRM 
and on our own review, we have 
determined that these final regulations 
do not require transmission of 
information that any other agency or 
authority of the United States gathers or 
makes available. 


Electronic Access to this Document 


You may view this document, as well 
as all other Department of Education 
documents published in the Federal 
Register, in text or portable document 
format (PDF) at the following site: 
http://www.ed.gov/news/fedregister. 

To use PDF you must have Adobe 
Acrobat Reader, which is available free 
at this site. If you have questions about 
using PDF, call the U.S. Government 
Printing Office (GPO) toll free at 1-800-— 
293-4922; or in the Washington, DC 
area at (202) 512-1530. 


Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
edition of the Federal Register and the Code 
of Federal Regulations is available on GPO 
Access at: http://www.gpoaccess.gov/nara/ 
index.html. 


List of Subjects 
34 CFR Part 300 


Administrative practice and 
procedure, Education of individuals 
with disabilities, Elementary and 
secondary education, Equal educational 
opportunity, Grant programs’education, 
Privacy, Private schools, Reporting and 
recordkeeping requirements. 


34 CFR Part 301 


Education of individuals with 
disabilities, Elementary and secondary 
education, Equal educational 
opportunity, Grant programs— 
education, Infants and children, 
Reporting and 
requirements. 


Dated: July 31, 2006.’ 
Margaret Spellings, 
Secretary of Education. 
For the reasons discussed in this | 


- preamble, and under the authority jof 20 
U.S.C. 1221(e)(3) and 1406, the ssi 
- Secretary amends title 34 of the Code of 


Federal Regulations as follows: 


m 1. Part 300 is revised to read as 
follows: 


PART 300—ASSISTANCE TO STATES 
FOR THE EDUCATION OF CHILDREN 


WITH DISABILITIES 
Subpart A—General 
Purposes and Applicability 
Sec. 


300.1 Purposes. 
300.2 Applicability of this part to State and 
local agencies. 


Definitions Used in This Part 


300.4 Act. 

300.5 Assistive technology device. 

300.6 Assistive technology service. 

300.7 Charter school. 

300.8 Child with a disability. 

300.9 Consent. 

300.10 Core academic subjects. 

300.11 Day; business day; school day. 

300.12 Educational service agency: 

300.13 Elementary school. 

300.14 Equipment. 

300.15 Evaluation. 

300.16 Excess costs. 

300.17 Free appropriate public education. 

300.18 Highly qualified special education 
teachers. 

300.19 Homeless children. 

300.20 Include. 

300.21 Indian and Indian tribe. 

300.22 Individualized education program. 

300.23 Individualized education program 
team. 

300.24 Individualized family service plan. 

300.25 Infant or toddler with a disability. 

300.26 Institution of higher education. 

300.27 Limited English proficient. 

300.28 Local educational agency. 

300.29 Native language. 

300.30 Parent. 


300.31 Parent training and information 

center. 
300.32 
300.33 
300.34 
300.35 
300.36 
300.37 
300.38 
300.39 
300.40 
300.41 
300.42 
300.43 


Personally identifiable. 
Public agency. 

Related services. 
Scientifically based research. 
Secondary school. 

Services plan. 

Secretary. 

Special education. 

State. 

State educational agency. 
Supplementary aids and services. 
Transition services. 

300.44 Universal design. 

300.45 Ward of the State. 


Subpart B—State Eligibility 


_ General 


300.100 Eligibility for assistance. 
FAPE Requirements 


300.101 Free appropriate public education 
(FAPE). 
300,102 Limitation—exception to FAPE for 


ages. 
Other FAPE Requirements 
300.103 FAPE—methods and 


300.104 
300.105 
300.106 
300.107 


Residential placement. - 

‘Assistive technology 

Extended school year services. 

Nonacademic services. 

300.108 Physical education. 

300.109 Full educational opportunity goal 
(FEOG). 

300.110 Program options. 

300.111 Child find. 

300.112 Individualized education programs 
(IEP). 

300.113 Routine checking of hearing aids 
and external components of surgically 
implanted medical devices. 


Least Restrictive Environment (LRE) 


300.114 LRE requirements. 

300.115 Continuum of alternative 
placements. 

300.116 Placements. 

300.117 Nonacademic settings. 

300.118 Children in public or private 
institutions. 

300.119 Technical assistance and training 
activities. 

300.120 Monitoring activities. 

Additional Eligibility Requirements 

300.121 Procedural safeguards. 

300.122 Evaluation. 

300.123 Confidentiality of personally 
identifiable information. 

300.124 Transition of children from the Part 
C program to preschool programs. 

300.125-300.128 [Reserved] 

Children in Private Schools 

300.129 State responsibility regarding 
children in private schools. 

Children With Disabilities Enrolled by Their 

Parents in Private Schools 

300.130 Definition of parentally-placed 
private school children with disabilities. 


300.131 Child find for parentally-placed 
private school children with disabilities. 
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300.132 Provision of services for parentally- 
placed private school children with 
disabilities—basic requirement. 

300.133 Expenditures. 

300.134 Consultation. 

300.135 Written affirmation. 

300.136 Compliance. 

300.137 Equitable services determined. 

300.138 Equitable services provided. 

300.139 Location of services and 
transportation. 

300.140 Due process complaints and State 
complaints. 

300.141 Requirement that funds not benefit 

a private school. 

300.142 Use of personnel. 

300.143 Separate classes prohibited. 

300.144 Property, equipment, and supplies. 


Children With Disabilities in Private Schools 

Placed or Referred by Public Agencies 

300.145 Applicability of §§ 300.146 through 
300.147. 

300.146 Responsibility of SEA. 

300.147 Implementation by SEA. 


Children With Disabilities Enrolled by Their 
Parents in Private Schools When FAPE is at 
Issue ITC 


300.148 Placement of children by parents 
when FAPE is at issue. 


SEA Responsibility for General Supervision 

and Implementation of Procedural 

Safeguards 

300.149 SEA responsibility for general 
supervision. 

300.150 SEA implementation of procedural 
safeguards. 


State Complaint Procedures 


300.151 Adoption of State complaint 
procedures. 

300.152 Minimum State complaint 
procedures. 

300.153 Filing a complaint. 


Methods of Ensuring Services 
300.154 Methods of ensuring services. 


Additional Eligibility Requirements 


300.155 Hearings relating to LEA eligibility. 

300.156 Personnel qualifications. 

300.157 Performance goals and indicators. 

300.158-300.161 [Reserved] 

300.162 Supplementation of State, local, 
and other Federal funds. 

300.163 Maintenance of State financial 
support. . 

300.164 Waiver of requirement regarding 
supplementing and not supplanting with 
Part B funds. 

300.165 Public participation. 

300.166 Rule of construction. 


State Advisory Panel 


300.167 State advisory panel. 
300.168 Membership. 
300.169 Duties. 


Other Provisions Regret for State 
Eligibility 


300.170 Suspension and expulsion rates. 

300.171 Annual description of use of Part B 
funds. 

300.172 Access to instructional materials. 

300.173 Overidentification and 

disproportionality. 


300.193 


300.174 Prohibition on mandatory 
medication. 

300.175 SEA as provider of FAPE or direct 
services. 

300.176 Exception for prior State plans. 

300.177 States’ sovereign immunity. 


Department Procedures 


300.178 Determination by the Secretary that 
a State is eligible to receive a grant. 

300.179 Notice and hearing before 
determining that a State is not eligible to 
receive a grant. 

300.180 Hearing official or panel. 

300.181 Hearing procedures. 

300.182 Initial decision; final decision. 

300.183 Filing requirements. 

300.184 Judicial review.. 

300.185 [Reserved] 

300.186 Assistance under other Federal 
programs. 

By-pass for Children in Private Schools 

300.190 - 

300.191 
pass. 


300.192 
pass. 


By-pass—general. 
Provisions for services under a by- 


Notice of intent to implement a by- 


Request to show cause. 
Show cause hearing. 
Decision. 

Filing requirements. 
300.197 Judicial review. 

300.198 Continuation of a by-pass. 


State Administration 
300.199 State administration. 


Subpart C—Local Educational Agency 
Eligibility 
300.200 
300.201 
300.202 
300.203 


300.194 
300.195 
300.196 


Condition of assistance. 

Consistency with State policies. 

Use of amounts. 

Maintenance of effort. 

300.204 Exception to maintenance of effort. 

300.205 Adjustment to local fiscal efforts in 
certain fiscal years. 

300.206 Schoolwide programs under title I 
of the ESEA. 

300.207 Personnel development. 

300.208 Permissive use of funds. 

300.209 Treatment of charter schools and 
their students. 

300.210 Purchase of instructional materials. 

300.211 Information for SEA. 

300.212 Public information. 

300.213 Records regarding migratory 
children with disabilities. 

300.214—300.219 [Reserved] 

300.220 Exception for prior local plans. 

300.221 Notification of LEA or State agency 
in case of ineligibility. 

300.222 LEA and State agency compliance. 

300.223 Joint establishment of eligibility. 

300.224 Requirements for establishing 
eligibility. 

300.225 [Reserved] 

300.226 Early intervening services. 

300.227 Direct services by the SEA. 

300.228 State agency eligibility. 

300.229 Disciplinary information. 

300.230 SEA flexibility. 


Subpart D—Evaluations, Eligibility 
Determinations, Individualized Education 


Programs, and Educational Placements 


Parental Consent 
300.300 Parental consent. 


Evaluations and Reevaluations 


300.301 Initiatevaluations. 

300.302 Screening for instructional 
purposes is not evaluation. 

300.303 Reevaluations. 

300.304 Evaluation procedures. 

300.305 Additional requirements for 
evaluations and reevaluations. 

300.306 Determination of eligibility. 


Additional Procedures for Identifying 

Children With Specific Learning Disabilities 

300.307 Specific learning disabilities. 

300.308 Additional group members. 

300.309 Determining the existence of a 
specific learning disability. 

300.310 Observation. ; 

300.311 Specific documentation for the 
eligibility determination. 


Individualized Education Programs 


300.320 Definition of individualized 
education program. 

300.321 IEP Team. 

300.322 Parent participation. 


. 300.323 When IEPs must be in effect. 


Development of IEP 


300.324 Development, review, and revision 
of IEP. 

300.325 Private school placements by 
public agencies. 

300.326 [Reserved] 

300.327 Educational placements. 

300.328 Alternative means of meeting 
participation. 


Subpart E—Procedural Safeguards 


Due Process Procedures for Parents and 
Children 


300.500 Responsibility of SEA and other 
public agencies. 

300.501 Opportunity to examine records; 
parent participation in meetings. 

300.502 Independent educational 

evaluation. 

300.503 Prior notice by the public agency; 
content of notice. 

300.504 Procedural safeguards notice. 

300.505 Electronic mail. 

300.506 Mediation. 

300.507 Filing a due process complaint. 

300.508 Due process complaint. 

300.509 Model forms. 

300.510 Resolution process. 

300.511 Impartial due process hearing. 

300.512 Hearing rights. 

300.513 Hearing decisions. 

300.514 Finality of decision; appeal; 
impartial review. 

300.515 Timelines and convenience of 
hearings and reviews. 

300.516 Civil-action. 

300.517 Attorneys’ fees. 

300.518 Child’s status during proceedings. 

300.519 Surrogate parents. 

300.520 Transfer of parental rights at age of 
majority. 

300.521-300.529 [Reserved] 
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Discipline Procedures: 


300.530 Authority of school 

300.531 Determination of setting. 

300.532 Appeal. 

300.533 Placement during appeals. 

300.534 Protections for children not 
determined eligible for special education 
and related services. 

300.535 Referral to and action by law 
enforcement and judicial authorities. 

300.536 Change of placement because of 
disciplinary removals. 

300.537 State enforcement mechanisms. 

300.538—300.599 [Reserved] 


Subpart F—Monitoring, Enforcement, 
Confidentiality, and Program Information 


Monitoring, Technical Assistance, and 
Enforcement 


300.600 State monitoring and enforcement. 

300.601 State performance plans and data 
collection. 

300.602 State use of targets and reporting. 

300.603 Secretary’s review and 
determination regarding State 
performance. 

300.604 Enforcement. 

300.605 Withholding funds. 

300.606 Public attention. 

300.607 Divided State agency 
responsibility. 

300.608 State enforcement. 

300.609 Rule of construction. 


Confidentiality of Information 


300.610 Confidentiality. 

300.611 Definitions. 

300.612 Notice to parents. 

300.613 Access rights. 

300.614 Record of access. 

300.615 Records on more than one child. 

300.616 List of types and locations of - 
information. 

300.617 Fees. 

300.618 Amendment of records at parent’s 
request. 

300.619 Opportunity for a hearing. 

300.620 Result of hearing. 

300.621 Hearing procedures. 

300.622 Consent. 

300.623 Safeguards. 

300.624 Destruction of information. 

300.625 Children’s rights. 

300.626 Enforcement. 

300.627 Department use of personally 
identifiable information. 


Reports—Program Information 


300.640 Annual report of children served— 
report requirement. 


300.641 Annual report of children served— - 


information required in the report. 
300.642 Data reporting. 
300.643 Annual report of children served— 
certification. 


300.644 Annual report of children served— 


criteria for counting children. 
300.645 Annual report of children served— 
other responsibilities of the SEA. 
300.646 Disproportionality. 


Subpart G—Authorization, Allotment, Use 
of Funds, Authorization of Appropriations 


Allotments, Grants, and Use of-Funds 
300.700 Grants to States. : 


300.815 


300.701 Outlying areas, freely associated 
States, and the Secretary of the Interior. 

300.702 Technical assistance. 

300.703 Allocations to States. 

300.704 State-level activities. 

300.705 Subgrants to LEAs. 

300.706 [Reserved] 


Secretary of the Interior 


300.707 Use of amounts by Secretary of the 
Interior. 

300.708 Submission of information. 

300.709 Public participation. 

300.710 Use of funds under Part B of the 
Act. : 

300.711 Early intervening services. 

300.712 Payments for education and 
services for Indian children with 
disabilities aged three through five. 

300.713 Plan for coordination of services. 

300.714 Establishment of advisory board. 

300.715 Annual reports. 

300.716 Applicable regulations. 


Definitions That Apply to This Subpart 


300.717 Definitions applicable to 
allotments, grants, and use of funds. 


Acquisition of Equipment and Construction 

or Alteration of Facilities 

300.718 Acquisition of equipment and 
construction or alteration of facilities. 


Subpart H—Preschool Grants for Children 
With Disabilities 


300.800 In general. 

300.801-300.802 [Reserved] 

300.803 Definition of State. 

300.804 Eligibility. 

300.805 [Reserved] 

300.806 Eligibility for financial assistance. 

300.807 Allocations to States. 

300.808 Increase in funds. 

300.809 Limitations. 

300.810 Decrease in funds. 

300.811 [Reserved] 

300.812 Reservation for State activities. 

300.813 State administration. 

300.814 Other State-level activities. 

Subgrants to LEAs. 

Allocations to LEAs. 

300.817 Reallocation of LEA funds. 

300.818 Part C of the Act inapplicable. 

Appendix A to Part 300—Excess Costs 
Calculation 

Appendix B to Part 300—Proportionate Share 
Calculation 

Appendix C to Part 300—National 
Instructional Materials Accessibility 
Standard (NIMAS) 

Appendix D to Part 300—Maintenance of 
Effort and Early Intervening Services 

Appendix E to Part 300—Index for IDEA— 
Part B Regulations (34 CFR Part 300) 


Authority: 20 U.S.C. 1221e-3, 1406, 1411- 
1419, unless otherwise noted. 


Subpart A—General 
Purposes and Applicability 


§300.1 Purposes. 

The purposes of this part are— 

(a) To ensure that all children with 
disabilities have available to them a free 
appropriate public education that 


300.816 


emphasizes special education and 
related services designed to meet their 
unique needs and prepare them for 
further education, employment, and 
independent living; 

(b) To ensure that the rights of 
children with disabilities and their 
parents are protected; 

(c) To assist States, localities, 
educational service agencies, and 
Federal agencies to provide for the 
education of all children with 
disabilities; and 

(d) To assess and ensure the 
effectiveness of efforts to educate 
children with disabilities. 


(Authority: 20 U.S.C. 1400(d)) 


§300.2 Applicability of this part to State 
and local agencies. 

(a) States. This part applies to each 
State that receives payments under Part 
B of the Act, as defined in § 300.4. 

(b) Public agencies within the State. 
The provisions of this part— 

(1) Apply to all political subdivisions 
of the State that are involved in the 
education of children with disabilities, 
including: 

(i) The State educational agency 
(SEA). 

(ii) Local educational agencies (LEAs), 
educational service agencies (ESAs), 
and public charter schools that are not 
otherwise included as LEAs or ESAs 
and are not a school of an LEA or ESA. 

(iii) Other State agencies and schools 
(such as Departments of Mental Health _ 
and Welfare and State schools for _ 
children with deafness or children with 
blindness). 

(iv) State and local juvenile and adult 


_ correctional facilities; and 


(2) Are binding on each public agency 
in the State that provides special 
education and related services to 
children with disabilities, regardless of 
whether that agency is receiving funds 
under Part B of the Act. 

(c) Private schools and facilities. Each 


_ public agency in the State is responsible 


for ensuring that the rights and 
protections under Part B of the Act are 
given to children with disabilities— 
(1) Referred to or placed in private 
schools and facilities by that public 
agency; or 
(2) Placed in private schools by their 
parents under the provisions of 
§ 300.148. 


(Authority: 20 U.S.C. 1412) 
Definitions Used in This Part 


§300.4 Act. 


Act means the Individuals with 
Disabilities Education Act, as amended. 


(Authority: 20 U.S.C. 1400(a)) 
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§300.5 Assistive technology device. 

Assistive technology device means 
any item, piece of equipment, or 
product system, whether acquired 
commercially off the shelf, modified, or 
customized, that is used to increase, 
maintain, or improve the functional 
capabilities of a child with a disability. 
The term does not include a medical 
device that is surgically implanted, or 
the replacement of such device. 


(Authority: 20 U.S.C. 1401(1)) 


§300.6 Assistive technology service. 

Assistive technology service means 
any service that directly assists a child 
with a disability in the selection, 
acquisition, or use of an assistive 
technology device. The term includes— 

(a) The evaluation of the needs of a 
child with a disability, including a 
functional evaluation of the child in the 
child’s customary environment; 

(b) Purchasing, leasing, or otherwise 
providing for the acquisition of assistive 
technology devices hy children with 
disabilities; 

(c) Selecting, designing, fitting, 
customizing, adapting, applying, 
maintaining, repairing, or replacing 
assistive technology devices; 

(d) Coordinating and using other 
therapies, interventions, or services 
with assistive technology devices, such 
as those associated with existing - 
education and rehabilitation plans and 
programs; 

(e) Training or technical assistance for 

_achild with a disability or, if 
appropriate, that child’s family; and 

(f) Training or technical assistance for 
professionals (including individuals 
providing education or rehabilitation 
services), employers, or other 
individuals who provide services to, 
employ, or are otherwise substantially 
involved in the major life functions of 
that child. 


(Authority: 20 U.S.C. 1401(2)) 


§300.7 Charter school. 

Charter school has the meaning given 
the term in section 5210(1) of the 
Elementary and Secondary Education 
Act of 1965, as amended, 20 U.S.C. 6301 
et seq. (ESEA). 


(Authority: 20 U.S.C. 7221i(1)) 
§300.8 Child with a disability. 


(a) General. (1) Child with a disability 


means a child evaluated in accordance 

* with §§ 300.304 through 300.311 as 
having mental retardation, a hearing 
impairment (including deafness), a 
speech or language impairment, a visual 
impairment (including blindness), a 
serious emotional disturbance (referred 
to in this part as ‘emotional 


disturbance”’), an orthopedic 
impairment, autism, traumatic brain 
injury, an other health impairment, a 
specific learning disability, deaf- 
blindness, or multiple disabilities, and 
who, by reason thereof, needs special 
education and related services. 

(2)(i) Subject to paragraph (a)(2)(ii) of 
this section, if it is determined, through 
an appropriate evaluation under 
§§ 300.304 through 300.311, that a child 
has one of the disabilities identified in 
paragraph (a)(1) of this section, but only 
needs a related service and not special 
education, the child is not a child with 
a disability under this part. 

(ii) If, consistent with § 300.39(a)(2), 
the related service-required by the child 
is considered special education rather 
than a related service under State 
standards, the child would be 
determined to be a child with a 
disability under paragraph (a)(1) of this 
section. 

(b) Children aged three through nine 
experiencing developmental delays. 
Child with a disability for children aged 
three through nine (or any subset of that 
age range, including ages three through 
five), may, subject to the conditions 
described in § 300.111(b), include a 
child— 

(1) Who is experiencing 
developmental delays, as defined by the 
State and as measured by appropriate 
diagnostic instruments and procedures, 
in one or more of the following areas: 
Physical development, cognitive 
development, communication 
development, social or emotional 


_development, or adaptive development; 


and 

(2) Who, by reason thereof, needs 
special education and related services. 

(c) Definitions of disability terms. The 
terms used in this definition of a child 
with a disability are defined as follows: 

(1){i) Autism means a developmental 
disability significantly affecting verbal * 
and nonverbal communication and 
social interaction, generally evident 
before age three, that adversely affects a 
child’s educational performance. Other 
characteristics often associated with 
autism are engagement in repetitive 
activities and stereotyped movements, 
resistance to environmental change or 
change in daily routines, and unusual 
responses to sensory experiences. 

(ii) Autism does not apply if a child’s 
educational performance is adversely 


affected primarily because the child has _ 


an emotional disturbance, as defined in 
paragraph (c)(4) of this section. 

(iii) A child who manifests the 
characteristics of autism after age three 
could be identified as having autism if 
the criteria in paragraph (c)(1)(i) of this 
section are Satisfied. 


(2) Deaf-blindness means concomitant 
hearing and visual impairments, the 
combination of which causes such 
severe communication and other 
developmental and educational needs 


_ that they cannot be accommodated in 


special education programs solely for 
children with deafness or children with 
blindness. . 

(3) Deafness means a hearing 
impairment that is so severe that the 
child is impaired in processing 
linguistic information through hearing, 
with or without amplification that 
adversely affects a child’s educational 
performance. 

(4)(i) Emotional disturbance means a 
condition exhibiting one or more of the 
following characteristics over a long 


_ period of time and to a marked degree 


that adversely affects a child’s 
educational performance: 

(A) An inability to learn that cannot 
be explained by intellectual, sensory, or 


‘health factors. 


(B) An inability to build or maintain 
satisfactory interpersonal relationships 
with peers and teachers. 

(C) Inappropriate types of behavior or 
feelings under normal circumstances. 

(D) A general pervasive mood of 
unhappiness or depression. 

(E) A tendency to develop physical 
symptoms or fears associated with 
personal or school problems. 

(ii) Emotional disturbance includes 
schizophrenia. The term does not apply 
to children who are socially 
maladjusted, unless it is determined 
that they have an emotional disturbance 
under paragraph (c)(4)(i) of this section. 

(5) Hearing impairment méans an 
impairment in hearing, whether 
permanent or fluctuating, that adversely 
affects a child’s educational 
performance but that is not included 
under the definition of deafness in this 
section. 

(6) Mental retardation means 
significantly subaverage general 
intellectual functioning, existing 
concurrently with deficits in adaptive 
behavior and manifested during the- 
developmental period, that adversely 
affects a child’s educational 
performance. 

(7) Multiple disabilities means 
concomitant impairments (such as 
mental retardation-blindness or mental 
retardation-orthopedic impairment), the 
combination of which causes such 
severe educational needs that they 
cannot be accommodated in special 
education programs solely for one of the 
impairments. Multiple disabilities does 
not include deaf-blindness. 

(8) Orthopedic impairment means a 
severe orthopedic impairment that 
adversely affects a child’s educational 
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performance. The term includes 
impairments caused by a congenital 
anomaly, impairments caused by 
disease (e.g., poliomyelitis, bone 
tuberculosis), and impairments from 
other causes (e.g., cerebral palsy, 
amputations, and fractures or burns that 
cause contractures). 

(9) Other health impairment means 
having limited strength, vitality, or 
alertness, including a heightened 
alertness to environmental stimuli, that 
results in limited alertness with respect 
to the educational environment, that— 

(i) Is due to chronic or acute health 
problems such as asthma, attention 
deficit disorder or attention deficit 
hyperactivity disorder, diabetes, 
epilepsy, a heart condition, hemophilia, 
lead poisoning, leukemia, nephritis, 
rheumatic fever, sickle cell anemia, and 
Tourette syndrome; and 

(ii) Adversely affects a child’s 
educational performance. 

(10) Specific learning disability—(i) 
General. Specific learning disability 
means a disorder in one or more of the 
basic psychological processes involved 
in understanding or in using language, 
spoken or written, that may manifest 
itself in the imperfect ability to listen, 
think, speak, read, write, spell, or to do 
mathematical calculations, including 
conditions such as perceptual 
disabilities, brain injury, minimal brain 
dysfunction, dyslexia, and 
developmental aphasia. 

(ii) Disorders not included. Specific 
learning disability does not include 
learning problems that are primarily the 
result of visual, hearing, or motor 
disabilities, of mental retardation, of 
emotional disturbance, or of 
environmental, cultural, or economic 
disadvantage. 

(11) Speech or language impairment 
means a communication disorder, such 
as stuttering, impaired articulation, a 
language impairment, or a voice 
impairment, that adversely affects a 
child’s educational performance. 

(12) Traumatic brain injury means an 
acquired injury to the brain caused by 
an external physical force, resulting in 
total or partial functional disability or 
psychosocial impairment, or both, that 
adversely affects a child’s educational 
performance. Traumatic brain injury 
applies to open or closed head injuries 
resulting in impairments in one or more 
areas, such as cognition; language; 
memory; attention; reasoning; abstract © 
thinking; judgment; problem-solving; 
sensory, perceptual, and motor abilities; 
psychosocial behavior; physical 
functions; information processing; and 
speech. Traumatic brain injury does not 
apply to brain injuries that are 


congenital or degenerative, or to brain 
injuries induced by birth trauma. 

(13) Visual impairment including 
blindness means an impairment in 
vision that, even with correction, 
adversely affects a child’s educational 
performance. The term includes both 
partial sight and blindness. 


(Authority: 20 U.S.C. 1401(3); 1401(30)) 


§300.9 Consent. 

Consent means that— 

(a) The parent has been fully informed 
of all information relevant to the activity 
for which consent is sought, in his or 
her native language, or other mode of 
communication; 

(b) The parent understands and agrees 
in writing to the carrying out of the 
activity for which his or her consent is 
sought, and the consent describes that 
activity and lists the records (if any) that 
will be released and to whom; and 

(c)(1) The parent understands that the 
granting of consent is voluntary on the 
part of the parent and may be revoked 
at anytime. 

(2) If a parent revokes consent, that 
revocation is not retroactive (i.e., it does 
not negate an action that has occurred 
after the consent was given and before 
the consent was revoked). 


(Authority: 20 U.S.C. 1414{a)(1)(D)) 


§300.10 Core academic subjects. 

Core academic subjects means 
English, reading or language arts, 
mathematics, science, foreign languages, 
civics and government, economics, arts, 
history, and geography. 

(Authority: 20 U.S.C. 1401(4)) 


§300.11 Day; business day; school day. 

(a) Day means calendar day unless 
otherwise indicated as business day or 
school day. 

(b) Business day means Monday 
through Friday, except for Federal and 
State holidays (unless holidays are 
specifically included in the ane 
of business day, as in 
§ 300.148(d)(1)(ii)). 

(c)(1) School day means any day, 
including a partial day that children are 
in attendance at school for instructional 
purposes. 

(2) School day has the same meaning 
for all children in school, including 
children with and without disabilities. 


(Authority: 20 U.S.C. 1221e-3) 


§300.12 Educational service agency. 


Educational service agency means— 

(a) A regional public multiservice 
agency— 

(1) Authorized by State law to 
develop, manage, and provide services 
or programs to LEAs; 


(2) Recognized as an administrative 
agency for purposes of the provision of 
special education and related services 
provided within public elementary 
schools and secondary schools of the 
State; 

(b) Includes any other public 
institution or agency having 
administrative control and direction 
over a public elementary school or 
secondary school; and 

(c) Includes entities that meet the 
definition of intermediate educational 
unit in section 602(23) of the Act as in 
effect prior to June 4, 1997. 


(Authority: 20 U.S.C. 1401(5)) 


§300.13 Elementary school. 

Elementary school means a nonprofit 
institutional day or residential school, 
including a public elementary charter 
school, that provides elementary 
education, as determined under State 
law. 


(Authority: 20 U.S.C. 1401(6)) 
§300.14 Equipment. 


Equipment means— 

(a) Machinery, utilities, and built-in 
equipment, and any necessary 
enclosures or structures to house the 
machinery, utilities, or equipment; and 

(b) All other items necessary for the 
functioning of a particular facility as a 
facility for the provision of educational 
services, including items such as 
instructional equipment and necessary 
furniture; printed, published and audio- 
visual instructional materials; 
telecommunications, sensory, and other 
technological aids and devices; and 
books, periodicals, documents, and 
other related materials. 


(Authority: 20 U.S.C. 1401(7)) 


§300.15 Evaluation. 


Evaluation means procedures used in 
accordance with §§ 300.304 through 
300.311 to determine whether a child 
has a disability and the nature and 
extent of the special education and 
related services that the child needs. 


(Authority: 20 U.S.C. 1414(a) (c)) 


§300.16 Excess costs. 


Excess costs means those costs that 
are in excess of the average annual per- 
student expenditure in an LEA during 
the preceding school year for an 
elementary school or secondary school 
student, as may be appropriate, and that 
must be computed after deducting— — 

(a) Amounts received— 

(1) Under Part B of the Act; 

(2) Under Part A of title I of the ESEA; 
and 

(3) Under Parts A and B of title III of 
the ESEA and; 
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(b) Any State or local funds expended 
for programs that would qualify for 
assistance under any of the parts 
described in paragraph (a) of this 
section, but excluding any amounts for 
capital outlay or debt service. (See 
Appendix A to part 300 for an example 
of how excess costs must be calculated.} 


(Authority: 20 U.S.C. 1401(8)) 


§300.17 Free appropriate public 
education. 

Free appropriate public education or 
FAPE means special education and 
related services that— 

(a) Are provided at public expense, 
under public supervision and direction, 
and without charge; 

(b) Meet the standards of the SEA, 
including the requirements of this part; 

(c) Include an appropriate preschool, 
elementary school, or secondary school 
education in the State involved; and 

(d) Are provided in conformity with 
an individualized education program 
(IEP) that meets the requirements of 
§§ 300.320 through 300.324. 


(Authority: 20 U.S.C. 1401(9)) 


§300.18 Highly qualified special education 
teachers. 

(a) Requirements for special 
education teachers teaching core 
academic subjects. For any public 
elementary or secondary school special 
education teacher teaching core 
academic subjects, the term highly 
qualified has the meaning given the 

‘term in section 9101 of the ESEA and 34 
CFR 200.56, except that the 
requirements for highly qualified also— 

“th) Include the requirements 
described in paragraph (b) of this 
section; and 

(2) Include the option for teachers to 
meet the requirements of section 9101 of 
the ESEA by meeting the requirements - 
of paragraphs (c) and (d) of this section. 

by Requirements for special 
education teachers in general. (1) When 
used with respect to any public 
elementary school or secondary school — 
special education teacher teaching in a 
State, highly qualified requires that— 

(i) The teacher has obtained full State 
certification as a special education 
teacher (including certification obtained 
through alternative routes to 
certification), or passed the State special 
education teacher licensing ‘ 
examination, and holds a license to 
teach in the State as a special education 
teacher, except that when used with 
respect to any teacher teaching in a 
public charter school, highly qualified 
means that the teacher meets the 
certification or licensing requirements, 
if any, set forth in the State’s public 
charter school law; 


(ii) The teacher has not had special 
education certification or licensure 
requirements waived on an emergency, 
temporary, or provisional basis; and 

(iii) The teacher holds at least a 
bachelor’s degree. 

(2) A teacher will be considered to 
meet the standard in paragraph (b)(1)(i) 
of this section if that teacher is 
participating in an alternative route to 
special education certification program 
under which— 

(i) The teacher— 

(A) Receives high-quality professional 
development that is sustained, 
intensive, and classroom-focused in 
order to have a positive and lasting 
impact on classroom instruction, before 
and while teaching; 

(B) Participates in a program of 
intensive supervision that consists of 
structured guidance and regular ongoing 
support for teachers or a teacher 
mentoring program; 

(C) Assumes functions as a teacher 
only for a specified period of time not 
to exceed three years; and 

(D) Demonstrates satisfactory progress 
toward full certification as prescribed by 
the State; and 

(ii) The State ensures, through its 
certification and licensure process, that 
the provisions in paragraph (b)(2)(i) of 
this section are met. 

(3) Any public elementary school or 
secondary school special education 
teacher teaching in a State, who is not 
teaching a core academic subject, is 
highly qualified if the teacher meets the 
requirements in paragraph (b)(1) or the 
requirements in (b)(1)(iii) and (b)(2) of 
this section. 

(c) Requirements for special 
education teachers teaching to alternate 
achievement standards. When used 
with respect to a special education 
teacher who teaches core academic 
subjects exclusively to children who are 
assessed against alternate achievement 
standards established under 34 CFR 
200.1(d), highly qualified means the 
teacher, whether new or not new to the 
profession, may either— 

(1) Meet the applicable requirements 
of section 9101 of the ESEA and 34 CFR 
200.56 for any elementary, middle, or 
secondary school teacher who is new or 
not new to the profession; or 

(2) Meet the requirements of 
paragraph (B) or (C) of section 9101(23) 
of the ESEA as applied to an elementary 
school teacher, or, in the case of 
instruction above the elementary level, 
meet the requirements of paragraph (B) 
or (C) of section 9101(23) of the ESEA 
as applied to an elementary school 
teacher and have subject matter 
knowledge appropriate to the level of 
instruction being provided and needed 


to effectively teach to those standards, 


as determined by the State. 


(d) Requirements for special 
education teachers teaching multiple 
subjects. Subject to paragraph (e) of this 
section, when used with respect to a 
special education teacher who teaches 
two or more core academic subjects 
exclusively to children with disabilities, 
highly qualified means that the teacher 
may either— 

(1) Meet the applicable requirements 
of section 9101 of the ESEA and 34 CFR 
200.56(b) or (c); 

(2) In the case of a teacher who is not 
new to the profession, demonstrate 
competence in all the core academic 
subjects in which the teacher teaches in 
the same manner as is required for an 
elementary, middle, or secondary school 
teacher who is not new to the profession 
under 34 CFR 200.56(c) which may 
include a single, high objective uniform 
State standard of evaluation (HOUSSE) 
covering multiple subjects; or 

(3) In the case of a new special 
education teacher who teaches multiple 
subjects and who is highly qualified in 
mathematics, language arts, or science, 
demonstrate, not later than two years 
after the date of employment, 
competence in the other core academic 
subjects in which the teacher teaches in 
the same manner as is required for an 
elementary, middle, or secondary school 
teacher under 34 CFR 200.56(c), which 
may include a single HOUSSE covering 
multiple subjects. 

(e) Separate HOUSSE standards for 
special education teachers. Provided 
that any adaptations of the State’s 
HOUSSE would not establish a lower 
standard for the content knowledge 
requirements for special education 
teachers and meets all the requirements 
for a HOUSSE for regular education 
teachers— 

(1) A State may develop a separate 
HOUSSE for special education teachers; 
and . 

(2) The standards described in 
paragraph (e)(1) of this section may 
include single HOUSSE evaluations that 
cover multiple subjects. 

(f) Rule oF construction. 
Notwithstanding any other individual 
right of action that a parent or student 
may maintain under this part, nothing 
in this part shall be construed to create 
a right of action on behalf of an 
individual student or class of students 
for the failure of a particular SEA or 
LEA employee to be highly qualified, or 
to prevent a parent from filing a 
complaint under §§ 300.151 through 
300.153 about staff qualifications with 
the SEA as provided for under this part. 

(g) Applicability of definition to 
ESEA; and clarification of new special 


# 
q 
| 
dq 
| 
i 
| 


Federal Register/Vol. 71, No. 156/Monday, August 14, 2006/Rules and Regulations 


46759 


education teacher. (1) A teacher who is 
highly qualified under this section is 
considered highly qualified for purposes 
of the ESEA. 

(2) For purposes of § 300.18(d)(3), a 
fully certified regular education teacher 
who subsequently becomes fully 
certified or licensed as a special 
education teacher is a new special 
education teacher when first hired as a 
special education teacher. 

(h) Private school teachers not 
covered. The requirements in this 
section do not apply to teachers hired 
by private elementary schools and 
secondary schools including private 
school teachers hired or contracted by 
LEAs to provide equitable services to 
parentally-placed private school 
children with disabilities under 
§ 300.138. 


(Authority: 20 U.S.C. 1401(10)) 


§300.19 Homeless children. 

Homeless children has the meaning 
given the term homeless children and 
youths in section 725 (42 U.S.C. 11434a) 
of the McKinney-Vento Homeless 
Assistance Act, as amended, 42 U.S.C. 
11431 et seq. 


(Authority: 20 U.S.C. 1401(11)) 


§300.20 Include. 

Include means that the items named 
are not all of the possible items that are 
covered, whether like or unlike the ones 
named. 


(Authority: 20 U.S.C. 1221e—-3) 


§300.21 Indian and Indian tribe. 

(a) Indian means an individual who is 
a member of ah Indian tribe. 

(b) Indian tribe means any Federal or 
State Indian tribe, band, rancheria, 
pueblo, colony, or community, 
including any Alaska Native village or 
regional village corporation (as defined 
in or established under the Alaska 
Native Claims Settlement Act, 43 U.S.C. 
1601 et seq.). 

(c) Nothing in this definition is 
intended to indicate that the Secretary 
of the Interior is required to provide 
services or funding to a State Indian 
tribe that is not listed in the Federal 
Register list of Indian entities 
recognized as eligible to receive services 
from the United States, published 
pursuant to Section 104 of the Federally 
Recognized Indian Tribe List Act of 
1994, 25 U.S.C. 479a-1. 


(Authority: 20 U.S.C. 1401(12) and (13)) 


§ 300.22 
Individualized education program or 
IEP means a written statement for a 
child with a disability that is developed, 
reviewed, and revised in accordance 
with §§ 300.320 through 300.324. — 


Individualized education program. 


(Authority: 20 U.S.C. 1401(14)) 


§ 300.23 Individualized education program 
team. 

Individualized education program 
team or IEP Team means a group of . 
individuals described in § 300.321 that 
is responsible for developing, reviewing, 
or revising an JEP for a child with a 
disability. 

(Authority: 20 U.S.C. 1414(d)(1)(B)) 


§300.24 Individualized family service plan. 

Individualized family service plan or 
IFSP has the meaning given the term in 
section 636 of the Act. 


(Authority: 20 U.S.C. 1401(15)) 


§300.25 Infant or toddler with a disability. 
Infant or toddler with a disability— 
(a) Means an individual under three 

years of age who needs early 

intervention services because the 
individual— 

(1) Is experiencing developmental 
delays, as measured by appropriate 
diagnostic instruments and procedures 


_in one or more of the areas of cognitive 


development, physical development, 
communication development, social or 
emotional development, and adaptive 
development; or 

(2) Has a diagnosed physical or 
mental condition that has a high 
probability of resulting in 
developmental delay; and 

(b) May also include, at a State’s 
discretion— 

(1) At-risk infants and toddlers; and 

(2) Children with disabilities who are 
eligible for services under section 619 
and who previously received services 
under Part C of the Act until such 
children enter, or are eligible under 
State law to enter, kindergarten or 
elementary school, as appropriate, 
provided that any programs under Part 
C of the Act serving such children shall 
include— 

(i) An educational component that 
promotes school readiness and 
incorporates pre-literacy, language, and 
numeracy skills; and 

(ii) A written notification to parents of 
their rights and responsibilities in 
determining whether their child will 
continue to receive services under Part 
C of the Act or participate in preschool 
programs under section 619. 


(Authority: 20 U.S.C. 1401(16) and 1432(5)) 


§300.26 Institution of higher education. 

Institution of higher education— 

(a) Has the meaning given the term in 
section 101 of the Higher Education Act 
of 1965, as amended, 20 U.S.C. 1021 et 
seq. (HEA); and 

(b) Also includes any community 
college receiving funds from the 


Secretary of the Interior under the 
Tribally Controlled Community College 
or University Assistance Act of 1978, 25 
U.S.C. 1801, et seq. 


(Authority: 20 U.S.C. 1401(17)) 


§ 300.27 Limited English proficient. 
Limited English proficient has the 


meaning given the term in section 
9101(25) of the ESEA. 


(Authority: 20 U.S.C. 1401(18)) 


§300.28 Local educational agency. 


(a) General. Local educational agency 
or LEA means a public board of 
education or other public authority 
legally constituted within a State for 
either administrative control or 
direction of, or to perform a service 
function for, public elementary or 
secondary schools in a city, county, 
township, schoo! district, or other 
political subdivision of a State, or for a 
combination of school districts or 
counties as are recognized in a State as 
an administrative agency for its public 
elementary schools or secondary 
schools. 

(b) Educational service agencies and 
other public institutions or agencies. 
The term includes— 

(1) An educational service agency, as 
defined in § 300.12; and 

(2) Any other public institution or 
agency having administrative control 
and direction of a public elementary 
school or secondary school, including a 
public nonprofit charter school that is 
established as an LEA under State law. 

(c) BIA funded schools. The term 
includes an elementary school or 
secondary school funded by the Bureau 
of Indian Affairs, and not subject to the 
jurisdiction of any SEA other than the 
Bureau of Indian Affairs, but only to the 
extent that the inclusion makes the 
school eligible for programs for which 
specific eligibility is not provided to the 
school in another provision of law and 
the school does not have a student 
population that is smaller than the 
student population of the LEA receiving 
assistance under the Act with the 
smallest student population. 


(Authority: 20 U.S.C. 1401(19)) 


§300.29 Native language. 
(a) Native language, when used with 


_ respect to an individual who is limited 


English proficient, means the following: 
(1) The language normally used by 
that individual, or, in the case of a 
child, the language normally used by 
the parents of the child, except as 
provided in paragraph (a)(2) of this 
section. 
(2) In all direct contact with a child 
(including evaluation of the child), the 
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language normally used by the child in 
the home or learning environment. 

(b) For an individual with deafness or 
blindness, or for an individual with no 
written language, the mode of 
communication is that normally used by 
the individual (such as sign language, 
Braille, or oral communication). 


(Authority: 20 U.S.C. 1401(20)) 


§300.30 Parent. 

(a) Parent means— 

(1) A biological or adoptive parent of 
a child; 

(2) A foster parent, unless State law, 
regulations, or contractual obligations 
with a State or local entity prohibit a 
foster parent from acting as a parent; 

(3) A guardian generally authorized to 
act as the child’s parent, or authorized 
to make educational decisions for the 
child (but not the State if the child is a 
ward of the State); 

(4) An individual acting in the place 
of a biological or adoptive parent 
(including a grandparent, stepparent, or 
other relative) with whom the child 
lives, or an individual who is legally 
responsible for the child’s welfare; or 

(5) A surrogate parent who has been 
appointed in accordance with § 300.519 
or section 639(a)(5) of the Act. 

(b) (1) Except as provided in 
paragraph (b)(2) of this section, the 
biological or adoptive parent, when 
attempting to act as the parent under 
this part and when more than one party 
is qualified under paragraph (a) of this 
section to act as a parent, must be 
presumed to be the parent for purposes 
of this section unless the biological or 
adoptive parent does not have legal 
authority to make educational decisions 
for the child. 

(2) If a judicial decree or order 
identifies a specific person or persons 
under paragraphs (a)(1) through (4) of 
this section to act as the “parent” of a 
child or to make educational decisions 
on behalf of a child, then such person 
or persons shall be determined to be the 
“parent” for purposes of this section. 


(Authority: 20 U.S.C. 1401(23)) 
§300.31 Parent training and information 
center. 


Parent training and information 
center means a center assisted under 
sections 671 or 672 of the Act. 


(Authority: 20 U.S.C. 1401(25)) 


§300.32 Personally identifiable. 
Personally identifiable means 
information that contains— __. 
(a) The name of the child, the child’s 
parent, or other family member; 


(b) The address of the child; 


(c) A personal identifier, such as the 
child’s social security number or 
student number; or 

(d) A list of personal characteristics or 
other information that would make it 
possible to identify the child with 
reasonable certainty. 


(Authority: 20 U.S.C. 1415{a)) 


§300.33 Public agency. 

Public agency includes the SEA, 
LEAs, ESAs, nonprofit public charter 
schools that are not otherwise included 
as LEAs or ESAs and are not a school 
of an LEA or ESA, and any other 
political subdivisions of the State that 
are responsible for providing education 
to children with disabilities. 


(Authority: 20 U.S.C. 1412(a)(11)) 


'§300.34 Related services. 


(a) General. Related services means 
transportation and such developmental, 
corrective, and other supportive services 
as are required to assist a child with a 
disability to benefit from special 
education, and includes speech- 
language pathology and audiology 
services, interpreting services, 
psychological services, physical and 
occupational therapy, recreation, 
including therapeutic recreation, early 
identification and assessment of 
disabilities in children, counseling 
services, including rehabilitation 
counseling, orientation and mobility 
services, and medical services for 
diagnostic or evaluation purposes. 
Related services also include school 
health services and school nurse 
services, social work services in schools, 
and parent counseling and training. 

(b) Exception; services that apply to 
children with surgically implanted 
devices, including cochlear implants. 

(1) Related services do not include a 
medical device that is surgically 
implanted, the optimization of that 
device’s functioning (e.g., mapping), 
maintenance of that device, or the 
replacement of that device. 

(2) Nothing in paragraph (b)(1) of this 
section— 

(i) Limits the right of a child with a 
surgically implanted device (e.g., 
cochlear implant) to receive related 
services (as listed in paragraph (a) of 
this section) that are determined by the 
IEP Team to be necessary for the child 
to receive FAPE. 

(ii) Limits the responsibility of a- 
public agency to appropriately monitor 
and maintain medical devices that are 
needed to maintain the health and 
safety of the child, including breathing, 
nutrition, or operation of other bodily 
functions, while the child is transported 
to and from school or is at school; or 


(iii) Prevents the routine checking of 
an external component of a surgically 
implanted device to make sure it is 
functioning properly, as required in 
§ 300.113(b). 

(c) Individual related services terms 
defined. The terms used in this. 
definition are defined as follows: 

(1) Audiology includes—. 

(i) Identification of children with 
hearing loss; 

(ii) Determination of the range, nature, 
and degree of hearing loss, including 
referral for medical or other professional 
attention for the habilitation of hearing; 

(iii) Provision of habilitative 
activities, such as language habilitation, 
auditory training, speech reading (lip- 
reading), hearing evaluation, and speech 
conservation; 

(iv) Creation and administration of 
programs for prevention of hearing loss; 

(v) Counseling and guidance of 
children, parents, and teachers 
regarding hearing loss; and 

vi) Determination of children’s needs 
for group and individual amplification, 
selecting and fitting an appropriate aid, 
and evaluating the effectiveness of 
amplification. 

(2) Counseling services means services 
provided by qualified social workers, 
psychologists, guidance counselors, or . 
other qualified personnel. 

(3) Early identification and 
assessment of disabilities in children 
means the implementation of a formal 
plan for identifying a disability as early 
as possible in a child’s life. 

Interpreting services includes— 

(i) The following, when used with 
respect to children who are deaf or hard 
of hearing: Oral transliteration services, 
cued language transliteration services, 
sign language transliteration and 
interpreting services, and transcription 
services, such as communication access 
real-time translation (CART), C-Print, 
and TypeWell; and Cs 

(ii) Special interpreting services for 
children who are deaf-blind. 

(5) Medical services means services 
provided by a licensed physician to - 
determine a child’s medically related 
disability that results in the child’s need 
for special education and related 
services. 

(6) Occupational therapy— 

(i) Means services provided by a 
qualified occupational therapist; and 

(ii) Includes— 

(A) Improving, developing, or 
restoring functions impaired or lost 
through illness, injury, or deprivation; 

(B) Improving ability to perform tasks 
for independent functioning if functions 
are impaired or lost; and 

(C) Preventing, through early 
intervention, initial or further 
impairment or loss of function. 
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(7) Orientation and mobility 
services— 

(i) Means services provided to blind 
or visually impaired children by 
qualified personnel to enable those 
students to attain systematic orientation 
to and safe movement within their 
environments in school, home, and 
community; and 

(ii) Includes teaching children the 
following, as appropriate: 

(A) Spatial and environmental 
concepts and use of information 
received by the senses (such as sound, 
temperature and vibrations) to establish, 
maintain, or regain orientation and line 
of travel (e.g., using sound at a traffic 
light to cross the street); 

(B) To use the long cane or a service 
animal to supplement visual travel 
skills or as a tool for safely negotiating 
the environment for children with no 
available travel vision; 

(C) To understand and use remaining 


’ vision and distance low vision aids; and 


(D) Other concepts, techniques, and 
tools. 

(8)(i) Parent counseling and training 
means assisting parents in 


_ understanding the special needs of their 


child; 
(ii) Providing parents with 
information about child development; 


and 


_ (iii) Helping parents to acquire the 
necessary skills that will allow them to 
support the implementation of their 
child’s IEP or IFSP. 

(9) Physical therapy means services 
provided by a qualified physical 
therapist. 

(10) Psychological services includes— 
ti Administering psychological and 
educational tests, and other assessment 
procedures; 

(ii) Interpreting assessment results; 

(iii) Obtaining, integrating, and 
interpreting information about child 
behavior and conditions relating to 
learning; 

(iv) Consulting with other staff 
members in planning school programs 
to meet the special educational needs of 
children as indicated by psychological 
tests, interviews, direct observation, and 
behavioral evaluations; 

(v) Planning and managing a program 
of psychological services, including 
psychological counseling for children 
and parents; and 

(vi) Assisting in developing positive 
behavioral intervention strategies. 

(11) Recreation includes— 

(i) Assessment of leisure function; 

(ii) Therapeutic recreation services; 

(iii) Recreation programs in schools 
and community agencies; and 

(iv) Leisure education. 

(12) Rehabilitation counseling 
services means services provided by 


qualified personnel in individual or 
group sessions that focus specifically on 
career development, employment 
preparation, achieving independence, 
and integration in the workplace and 
community of a student with a 
disability. The term also includes 
vocational rehabilitation services 
provided to a student with a disability 
by vocational rehabilitation programs 
funded under the Rehabilitation Act of 
1973, as amended, 29 U.S.C. 701 et seq. 

(13) School health services and school 
nurse services means health services 
that are designed to enable a child with 
a disability to receive FAPE as described 
in the child’s IEP. School nurse services 
are services provided by a qualified 
school nurse. School health services are 
services that may be provided by either 
a qualified school nurse or other 
qualified person. 

‘ (14) Social work services in schools 
includes— 

(i) Preparing a social or 
developmental history on a child with 
a disability; 

(ii) Group and individual commnilind 
with the child and family; - 

(iii) Working in partnership with 
parents and others on those problems in 
a child’s living situation (home, school, 
and community) that affect the child’s 
adjustment in school; 

(iv) Mobilizing school and community 
resources to enable the child to learn as 
effectively as possible in his or her 
educational program; and 

(v) Assisting in developing positive 
behavioral intervention strategies. 

(15) Speech-language pathology 
services includes— 

(i) Identification of children with 
speech or-language impairments; 

(ii) Diagnosis and appraisal of specific 
speech or language impairments; 

(iii) Referral for medical or other 
professional attention necessary for the 
habilitation of speech or language 
impairments; 

iv) Provision of speech and language 
services for the habilitation or ~ 
prevention of communicative 
impairments; and 

(v) Counseling and guidance of 
parents, children, and teachers 
regarding speech and language 
impairments. 

(16) Transportation includes— 

(i) Travel to and from school and 
between schools; 

(ii) Travel in and around school 
buildings; and 

(iii) Specialized equipment (such as 
special or adapted buses, lifts, and 
ramps), if required to provide special 
transportation for a child with a 
disability. 

(Authority: 20 U.S.C. 1401(26)) 


§300.35 Scientifically based research. 
Scientifically based research has the 


meaning given the term in section 
9101(37) of the ESEA. 


(Authority: 20 U.S.C. 1411(e)(2)(C)(xi)) 


§300.36 Secondary school. 

- Secondary school means a nonprofit 
institutional day or residential school, 
including a public secondary charter 
school that provides secondary 
education, as determined under State 
law, except that it does not include any 
education beyond grade 12. 


(Authority: 20 U.S.C. 1401(27)) 


§300.37 Services plan. 


Services plan means a written 
statement that describes the special 
education and related services the LEA 
will provide to a parentally-placed child 
with a disability enrolled in a private 
school who has been designated to 
receive services, including the location 
of the services and any transportation 
necessary, consistent with § 300.132, 
and is developed and implemented in 
accordance with §§ 300.137 through 
300.139. 


(Authority: 20 U.S.C. 1412(a)(10)(A)) 


§300.38 Secretary. 


Secretary means the Secretary of 
Education. 


(Authority: 20 U.S.C. 1401(28)) 


§300.39 Special education. 


(a) General. (1) Special education 
means specially designed instruction, at 
no cost to the parents, to meet the 
unique needs of a child with a 
disability, including— 

(i) Instruction conducted in the 
classroom, in the home, in hospitals and 
institutions, and in other settings; and 

(ii) Instruction in physical education. 

(2) Special education includes each of 
the following, if the services otherwise - 
meet the requirements of paragraph 
(a)(1) of this section— 

(i) Speech-language pathology 
services, or any other related service, if 
the service is considered special 
education rather than a related service 
under State standards; 

(ii) Travel training; and 

(iii) Vocational education. 

(b) Individual special education terms 
defined. The terms in this definition are 
defined as follows: 

(1) At no cost means that all specially- 
designed instruction is provided 
without charge, but does not preclude 


- incidental fees that are normally 


charged to nondisabled students or their 
parents as a part of the regular 
education program. 

(2) Physical education means— 
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(i) The development of— 

(A) Physical and motor fitness; 

(B) Fundamental motor skills and 

atterns; and 

(C) Skills in aquatics, dance, and 
individual and group games and sports 
(including intramural! and lifetime 
sports); and 

(ii) Includes special physical 
education, adapted physical education, 
movement education, and motor 
development. 

(3) Specially designed instruction 
means adapting, as appropriate to the 
needs of an eligible child under this 
part, the content, methodology, or 
delivery of instruction— 

(i) To address the unique needs of the 
child that result from the child’s 
disability; and 

(ii) To ensure access of the child to 
the general curriculum, so that the child 
can meet the educational standards 
within the jurisdiction of the public 
agency that apply to all children. : 

(4) Travel training means providing 
instruction, as appropriate, to children 
with significant cognitive disabilities, 
and any other children with disabilities 
who require this instruction, to enable 
them to— 

(i) Develop an awareness of the 
environment in which they live; and 

(ii) Learn the skills necessary to move 
effectively and safely from place to 
place within that environment (e.g., in 
school, in the home, at work, and in the 
community). 

(5) Vocationai education means 
organized educational programs that are 
directly related to the preparation of 
individuals for paid or unpaid 
employment, or for additional 
preparation for a career not requiring a 
baccalaureate or advanced degree. 


(Authority: 20 U.S.C. 1401(29)) 


§300.40 State. 
State means each of the 50 States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, and 
-each of the outlying areas. 


(Authority: 20 U.S.C. 1401(31)) 


§300.41 State educational agency. 

State educational agency or SEA 
means the State board of education or 
other agency or officer primarily 
responsible for the State supervision of 
public elementary schools and 
secondary schools, or, if there is no such 
officer or agency, an officer or agency 
designated by the Governor or by State 
law. 


(Authority: 20 U.S.C. 1401(32)) 
§300.42 Supplementary aids and services. 


Supplementary aids and services 
means aids, services, and other supports 


that are provided in regular education 
classes, other education-related settings, 
and in extracurricular and nonacademic 
settings, to enable children with | 
disabilities to be educated with 
nondisabled children to the maximum 


extent appropriate in accordance with 


§§ 300.114 through 300.116. 
(Authority: 20 U.S.C. 1401(33)) 


§300.43 Transition services. 

(a) Transition services means a 
coordinated set of activities for a child 
with a disability that— 

(1) Is designed to be within a results- 
oriented process, that is focused on 
improving the academic and functional 
achievement of the child with a 
disability to facilitate the child’s 
movement from school to post-school 
activities, including postsecondary 
education, vocational education, 
integrated employment (including 
supported employment), continuing and 
adult education, adult services, 
independent living, or community 
participation; 

(2) Is based on the individual child’s 
needs, taking into account the child’s 
strengths, preferences, and interests; 
and includes— 

(i) Instruction; 

(ii) Related services; 

(iii) Community experiences; 


(iv) The development of employment 


and other post-school adult living 
objectives; and 

(v) If appropriate, acquisition of daily 
living skills and provision of a 
functional vocational evaluation. 

(b) Transition services for children 
with disabilities may be special 
education, if provided as specially 
designed instruction, or a related 
service, if required to assist a child with 
a disability to benefit from special 
education. 


(Authority: 20 U.S.C. 1401(34)}) 


§300.44 Universal design. 

Universal design has the meaning 
given the term in section 3 of the 
Assistive Technology Act of 1998, as 
amended, 29 U.S.C. 3902. 


(Authority: 20 U.S.C. 1401(35)) 


§300.45 Ward of the State. 

(a) General. Subject to paragraph (b) 
of this section, ward of the State means 
a child who, as determined by the State 
where the child resides, is— 

(1) A foster child; 

(2) A ward of the State; or 

(3) In the custody of a public child. 
welfare agency. 

(b) Exception. Ward of the State does 
not include a foster child who has a 
foster parent who meets the definition 
of a parent in § 300.30. 


(Authority: 20 U.S.C. 1401(36)) 


Subpart B—State Eligibility 
General 


§300.100 Eligibility for assistance. 

A State is eligible for assistance under 
Part B of the Act for a fiscal year if the 
State submits a plan that provides 
assurances to the Secretary that the 
State has in effect policies and 
procedures to ensure that the State 
meets the conditions in §§ 300.101 
through 300.176. 


(Approved by the Office of Management 
and Budget under control number 1820— 
0030) 


(Authority: 20 U.S.C. 1412(a)) 
FAPE Requirements 


§300.101 Free appropriate public 
education (FAPE). 

(a) General. A free appropriate public 
education must be available to all 
children residing in the State between 
the ages of 3 and 21, inclusive, : 
including children with disabilities who 
have been suspended or expelled from 
school, as provided for in § 300.530(d). 

(b) FAPE for children beginning at age 
3. (1) Each State must ensure that— 

(i) The obligation to make FAPE 
available to each eligible child residing 
in the State begins no later than the 
child’s third birthday; and 

(ii) An IEP or an IFSP is in effect for 
the child by that date, in accordance 
with § 300.323(b). 

(2) If a child’s third birthday occurs 
during the summer, the child’s IEP 
Team shall determine the date when 
services under the IEP or IFSP will 


begin. 

te) Children advancing from grade to 
grade. (1) Each State must ensure that 
FAPE is available to any individual 
child with a disability who needs 
special education and related services, 
even though the child has not failed or 
been retained in a course or grade, and 
is advancing from grade to grade. . 

(2) The determination that a child — 

described in paragraph (a) of this 
section is eligible under this part, must 
be made on an individual basis by the 
group responsible within the child’s 
LEA for making eligibility 
determinations. 
{Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(1)(A)) 


§300.102 Limitation—exception to FAPE 
for certain ages. 

(a) General. The obiigation to make 
FAPE available to all children with 
disabilities does not apply with respect 
to the following: 
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(1) Children aged 3, 4, 5, 18, 19, 20, 
or 21 in a State to the extent that its 
application to those children would be- 
inconsistent with State law or practice, 
or the order of any court, respecting the 
provision of public education to 
children of those ages. 

(2)(i) Children aged 18 through 21 to 
the extent that State law does not 
require that special education and 
related services under Part B of the Act 
be provided to students with disabilities 
who, in the last educational placement 
prior to their incarceration in an adult 
correctional facility— 

(A) Were not actually identified as 
being a child with a disability under 
§ 300.8; and 

(B) Did not have an IEP under Part B 
of the Act. 

(ii) The exception in paragraph 
(a)(2)(i) of this section does not apply to 
children with disabilities, aged 18 
through 21, who— 

(A) Had been identified as a child 
with a disability under § 300.8 and had 
received services in accordance with an 
IEP, but who left school prior to their 
incarceration; or 

(B) Did not have an IEP in their last 
educational setting, but who had 
actually been identified as a child with 
a disability under § 300.3. 

(3)(i) Children with disabilities who 
have graduated from high school with a 
regular high school diploma. 

(ii) The exception in paragraph 
(a)(3)(i) of this section does not apply to 
children who have graduated from high 
school but have not been awarded a 
regular high school diploma. 

(iii) Graduation from high school with 
a regular high school diploma 
constitutes a change in placement; 
requiring written prior notice in 
accordance with § 300.503. 

(iv) As used in paragraphs (a)(3)(i) 
through (a)(3)(iii) of this section, the 
term regular high school diploma does 
not include an alternative degree that is 
not fully aligned with the State’s 
academic standards, such as a certificate 
or a general educational development 
credential (GED). 

(4) Children with disabilities who are 
eligible under subpart H of this part, but 
who receive early intervention services 
under Part C of the Act. 

(b) Documents relating to exceptions. 
The State must assure that the 
information it has provided to the 
Secretary regarding the exceptions in 
paragraph (a) of this section, as required 
by § 300.700 (for purposes of making 
grants to States under this part), is 
current and accurate. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412{a)(1)(B)-(C)) 
Other FAPE Requirements 


§300.103 FAPE—methods and payments. 


(a) Each State may use whatever State, 
local, Federal, and private sources of 
support are available in the State to 
meet the requirements of this part. For 
example, if it is necessary to place a 
child with a disability in a residential 
facility, a State could use joint 
agreements between the agencies 
involved for sharing the cost of that 
placement. 

(b) Nothing in this part relieves an 
insurer or similar third party from an 
otherwise valid obligation to provide or 
to pay for services provided to a child 
with a disability. 

(c) Consistent with § 300.323(c), the 
State must ensure that there is no delay 
in implementing a child’s IEP, including 
any case in which the payment source 
for providing or paying for special 
education and related services to the 
child is being determined. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1401(8), 1412(a)(1)). 


§300.104 Residential placement 


If placement in a public or private 
residential program is necessary to 
provide special education and related 
services to a child with a disability, the 
program, including non-medical care 
and room and board, must be at no cost 
to the parents of the child. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(1), 
1412(a)(10)(B)) 


§300.105 Assistive technology. 


(a) Each public agency must ensure 
that assistive technology devices or 
assistive technology services, or both, as 
those terms are defined in §§ 300.5 and 
300.6, respectively, are made available 
to a child with a disability if required 
as a part of the child’s— 

(1) Special education under § 300.36; 

(2) Related services under § 300.34; or 

(3) Supplementary aids and services 
under §§ 300.38 and 300.114(a)(2)(ii). 

(b) On a case-by-case basis, the use of 
school-purchased assistive technology 
devices in a child’s home or in other 
settings is required if the child’s IEP 
Team determines that the child needs 
access to those devices in order to 
receive FAPE. 


(Approved by the Office of Management and 


_ Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(1), 
1412(a)(12)(B)(i)) 


-§300.106 Extended school year services. 


(a) General. (1) Each public agency 
must ensure that extended school year 
services are available as necessary to 
provide FAPE, consistent with 
paragraph (a)(2) of this section. 

(2) Extended school year services 
must be provided only if a child’s IEP 
Team determines, on an individual 
basis, in accordance with §§ 300.320 
through 300.324, that the services are 
necessary for the provision of FAPE to 
the child. 

(3) In implementing the requirements 
of this section, a public agency may 
not— 

(i) Limit extended school year 
services to particular categories of 
disability; or 

(ii) Unilaterally limit the type, 
amount, or duration of those services. 

(b) Definition. As used in this section, 
the term extended school year services 
means special education and related 
services that— 

(1) Are provided to a child with a 
disability— 

(i) Beyond the normal school year of 
the public agency; 

(ii) In accordance with the child’s IEP; 
and 

(iii) At no cost to the parents of the 
child; and 

(2) Meet the standards of the SEA. 
(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(1)) 


§300.107 Nonacademic services. 


The State must ensure the following: 

(a) Each public agency must take 
steps, including the provision of 
supplementary aids and services 
determined appropriate and necessary 
by the child’s IEP Team, to provide 
nonacademic and extracurricular 
services and activities in the manner 
necessary to afford children with 
disabilities an equal opportunity for 
participation in those services and 
activities. 

(b) Nonacademic and extracurricular 
services and activities may include 
counseling services, athletics, 
transportation, health services, 
recreational activities, special interest 
groups or clubs sponsored by the public 
agency, referrals to agencies that 
provide assistance to individuals with 
disabilities, and employment of 
students, including both employment by 
the public agency and assistance in 
making outside employment available. 
(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(1)) 
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§300.108 Physical education. 

The State must ensure that public 
agencies in the State comply with the 
following: 

(a) General. Physical 
services, specially designed if necessary, 
must be made available to every child 
with a disability receiving FAPE, unless 
the public agency enrolls children 
without disabilities and does not 
provide physical education to children 
without disabilities in the same grades. 

(b) Regular physical education. Each 
child with a disability must be afforded 
the opportunity to participate in the 
regular physical education program - 
available to nondisabled children 
unless— 

(1) The child is enrolled full time in 
a separate facility; or 

(2) The child needs specially designed 
scat education, as prescribed in the 
child’s IEP. 

(c) Special physical education. If 
specially designed physical education is 
prescribed in a child’s IEP, the public 
agency responsible for the education of 
that child must provide the services 
directly or make arrangements for those 
services to be provided through other 
public or private programs. 

(d) Education in separate facilities. 
The public agency responsible for the 
education of a child with a disability 
who is enrolled in a separate facility 
must ensure that the child receives 
appropriate physical education services 
in compliance with this section. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(5)(A)) 


§300.109 Full educational opportunity 
goal (FEOG). 

‘The State must have in effect policies 
and procedures to demonstrate that the 
State has established a goal of providing 
full educational opportunity to all 
children with disabilities, aged birth 
through 21, and a detailed timetable ine 
accomplishing that goal. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(2)) 


§300.110 Program options. 

The State must ensure that each 
public agency takes steps to ensure that 
its children with disabilities have 
available to them the variety of 
educational programs and services 
available to nondisabled children in the 
area served by the agency, including art, 
music, industrial arts, consumer and 
homemaking education, and vocational 
education. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(2), 1413(a)(1)) 
§300.111 Child find. 


(a) General. (1) The State must have 
in effect policies and procedures to 
ensure that— 


(i) All children with disabilities 
residing in the State, including children 
with disabilities who are homeless 
children or are wards of the State, and 
children with disabilities attending 
private schools, regardless of the 
severity of their disability, and who are 
in need of special education and related 
services, are identified, located, and 
evaluated; and 


(ii) A practical method is developed 
and implemented to determine which 
children are currently receiving needed 
special education and related services. 


(b) Use of term developmental delay. 
The following provisions apply with 
respect to implementing the child find 
requirements of this section: 


(1) A State that adopts a definition of 
developmental delay under § 300.8(b) 
determines whether the term applies to 
children aged three through nine, or to 
a subset of that age range (e.g., ages 
three through five). 


(2) A State may not require an LEA to 
adopt and use the term developmental 
delay for any children within its 
jurisdiction. 

(3) If an LEA uses the term 
developmental delay for children 
described in § 300.8(b), the LEA must 


conform to both the State’s definition of | 


that term and to the age range that has 


‘been adopted by the State. 


(4) if a State does not adopt the term 
developmental delay, an LEA may not 
independently use that term as a basis 
for establishing a child’s eligibility 
under this part. 

(c) Other children in child find. Child 
find also must include— 


(1) Children who are suspected of . 


being a child with a disability under 


§ 300.8 and in need of special 
education, even though they are 
advancing from grade to grade; and 

(2) Highly mobile children, including 
migrant children. 

(d) Construction. Nothing in the Act 
requires that children be classified by 
their disability so long as each child 
who has a disability that is listed in 
§ 300.8 and who, by reason of that 
disability, needs special education and 


related services is regarded as a child 
with a disability under Part B of the Act. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1401(3)); 1412(a)(3)) 


§300.112 Individualized education 
programs (IEP). 

The State must ensure that an IEP, or 
an IFSP that meets the requirements of 
section 636(d) of the Act, is developed, 
reviewed, and revised for each child 
with a disability in accordance with 
§§ 300.320 through 300.324, except as 
provided in § 300.300(b)(3)(ii). 
(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(4)) 


§300.113 Routine checking of hearing 
aids and external components of aay: 
implanted medical devices. 

(a) Hearing aids. Each public agency 
must ensure that hearing aids worn in 
school by children with hearing 
impairments, including deafness, are 
functioning properly. 

(b) External components of surgically 
implanted medical devices. (1) Subject 
to paragraph (b)(2) of this section, each 
public agency must ensure that the 
external components of surgically 
implanted medical devices are 
functioning properly. 

(2) For a child with a surgically 
implanted medical device who is 
receiving special education and related 
services under this part, a public agency 
is not responsible for the post-surgical 
maintenance, programming, or 
replacement of the medical device that 
has been surgically implanted (or of an 
external component of the surgically 
implanted medical device). 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1401(1), 1401(26)(B)) 
Least Restrictive Environment (LRE) 


§ 300.114 LRE requirements. 


(a) General. (1) Except as provided in 
§ 300.324(d)(2) (regarding children with 
disabilities in adult prisons), the State 
must have in effect policies and 
procedures to ensure that public 
agencies in the State meet the LRE 
requirements of this section and 
§§ 300.115 through 300.120. 

(2) Each public agency must ensure 
that— 

(i) To the maximum extent 
appropriate, children with disabilities, 
including children in public or private 
institutions or other care facilities, are 
educated with children who are. 
nondisabled; and 

(ii) Special classes, separate 
schooling, or other removal of children 
with disabilities from the regular 
educational environment occurs only if 
the nature or severity of the disability is 
such that education in regular classes 
with the use of supplementary aids and 


| 

| 
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services cannot be achieved ~ 
satisfactorily. 

(b) Additional requirement—State 
funding mechanism—(1) General. (i) A 
State funding mechanism must not 
result in placements that violate the 
requirements of paragraph (a) of this 
section; and 

(ii) A State must not use a funding 
mechanism by which the State 
distributes funds on the basis of the type 
of setting in which a child is served that 
will result in the failure to provide a 
child with a disability FAPE according 
to the unique needs of the child, as 
described in the child’s IEP. 

(2) Assurance. If the State does not 
have policies and procedures to ensure 
compliance with paragraph (b)(1) of this 
section, the State must provide the 
Secretary an assurance that the State 
will revise the funding mechanism as 
soon as feasible to ensure that the 
mechanism does not result in 
placements that violate that paragraph. 
(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(5)) 


§300.115 Continuum of alternative 
placements. 

(a) Each public agency must ensure 
that a continuum of alternative 
placements is available to meet the 
needs of children with disabilities for 
special education and related services. 

(b) The continuum required in 
paragraph (a) of this section must— 

(1) Include the alternative placements 
listed in the definition of special 
education under § 300.38 (instruction in 
regular classes, special classes, special 
schools, home instruction, and 
instruction in hospitals and 
institutions); and 

(2) Make provision for supplementary 
services (such as resource room or 
itinerant instruction) to be provided in 
conjunction with regular class © 
placement. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(5)) 


§300.116 Placements. 

In determining the educational 
placement of a child with a disability, 
including a preschool child with a 
disability, each public agency must 
ensure that— 

(a) The placement decision— 

(1) Is made by a group of persons, 
including the parents, and other persons 
knowledgeable about the child, the 
meaning of the evaluation date, and the 
placement options; and 

(2) Is made in conformity with the 
LRE provisions of this subpart, 
including §§ 300.114 through 300.118; 


(b) The child’s placement— 

(1) Is determined at least annually; 

(2) Is based on the child’s IEP; and 

(3) Is as close as possible to the child’s 
home; 

(c) Unless the IEP of a child witha 
disability requires some other 
arrangement, the child is educated in 
the school that he or she would attend 
if nondisabled; 

(d) In selecting the LRE, consideration 
is given to any potential harmful effect 
on the child or on the quality of services 
that he or she needs; and 

(e) A child with a disability is not 
removed from education in age- 
appropriate regular classrooms solely 
because of needed modifications in the 
general education curriculum. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(5)) 


§300.117 Nonacademic settings. 

In providing or arranging for the 
provision of nonacademic and 
extracurricular services and activities, 
including meals, recess periods, and the 
services and activities set forth in 
§ 300.107, each public agency must 
ensure that each child with a disability 
participates with nondisabled children 
in the extracurricular services and 
activities to the maximum extent _ 
‘appropriate to the needs of that child. 
The public agency must ensure that 
each child with a disability has the 
supplementary aids and services 
determined by the child’s IEP Team to 
be appropriate and necessary for the 
child to participate in nonacademic 
settings. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(5)) 


§300.118 Children in public or private 
institutions. 

Except as provided in § 300.149(d) 
(regarding agency responsibility for 
general supervision for some 
individuals in adult prisons), an SEA 
must ensure that § 300.114 is effectively 
implemented, including, if necessary, 
making arrangements with public and 
private institutions (such as a 
memorandum of agreement or special 
implementation procedures). 


(Approved hy the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(5)) 


§300.119 Technicai assistance and 
training activities. 

Each SEA must carry out activities to 
ensure that teachers and administrators 
in all public agencies— 


(a) Are fully informed about their 
responsibilities for implementing 
§ 300.114; and 
(b) Are provided with technical 
assistance and training necessary to 
assist them in this effort. 


(Approved by the Office of Management and 
Budget under contro] number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(5)) 


§300.120 Monitoring activities. 


(a) The SEA must carry out activities 
to ensure that § 300.114 is implemented 
by each public agency. 

(b) If there is evidence that a public 
agency makes placements that are 
inconsistent with § 300.114, the SEA 
must— 

(1) Review the public agency’s 
justification for its actions; and 

(2) Assist in planning and 
implementing any necessary corrective 
action. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(5)) 
Additional Eligibility Requirements 
§300.121 Procedural safeguards. 


(a) General. The State must have 
procedural safeguards in effect to ensure 
that each public agency in the State 
meets the requirements of §§ 300.500 
through 300.536. 

(b) Procedural safeguards identified. 
Children with disabilities and their 
parents must be afforded the procedural 
safeguards identified in paragraph (a) of 
this section. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(6)(A)) 


§300.122 Evaluation. 


Children with disabilities must be 
evaluated in accordance with §§ 300.300 
through 300.311 of subpart D of this 
part. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(7)) 


§300.123 Confidentiality of personally 
identifiable information. 

The State must have policies and 
procedures in effect to ensure that 
public agencies in the State comply 
with §§ 300.610 through 300.626 related 
to protecting the confidentiality of any 
personally identifiable information 
collected, used, or maintained under 
Part B of the Act. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 
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§300.124 Transition of children from the 
Part C program to preschool programs. 

The State must have in effect policies 
and procedures to ensure that— 

(a) Children participating in early 
intervention programs assisted under 
Part C of the Act, and who will 
participate in preschool programs 
assisted under Part B of the Act, 
experience a smooth and effective 
transition to those preschool programs 
in a manner consistent with section 
637(a)(9) of the Act; 

(b) By the third birthday of a child 
described in paragraph (a) of this 
section, an IEP or, if consistent with 
~ §300.323(b) and section 636(d) of the 
Act, an IFSP, has been developed and is 
being implemented for the child 
consistent with § 300.101(b); and 

(c) Each affected LEA will participate 
in transition planning conferences 
arranged by the designated lead agency 
under section 635(a)(10) of the Act. 
(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(9)) 
§§ 300.125-300.128 [Reserved] 
Children in Private Schools 


§300.129 State responsibility regarding 
children in private schools. 

The State must have in effect policies 
and procedures that ensure that LEAs, 
and, if applicable, the SEA, meet the 
private school requirements in 
§§ 300.130 through 300.148. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(10)) 


Children With Disabilities Enrolled by 
Their Parents in Private Schools 


§300.130 Definition of parentally-placed 
private school children with disabilities. 
Parentally-placed private school 
children with disabilities means 
children with disabilities enrolled by 
their parents in private, including 
religious, schools or facilities that meet 
the definition of elementary school in 
§ 300.13 or secondary school in 
§ 300.36, other than children with 
disabilities covered under §§ 300.145 
through 300.147. 


(Approved by the Office of Management and 
Budget under contro] number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(10)(A)) 


§ 300.131 Child find for parentally-placed 
private school children with disabilities. 
(a) General. Each LEA must locate, 
identify, and evaluate all children with 
disabilities who are enrolled by their 
parents in private, including religious, 
elementary schools and secondary 


schools located in the school district 
served by the LEA, in accordance with 
paragraphs (b) through (e) of this 
section, and §§ 300.111 and 300.201. 

(b) Child find design. The child find 
process must be designed to ensure— | 

(1) The equitable participation of 
parentally-placed private school 
children; and 

(2) An accurate count of those 
children. 

(c) Activities. In carrying out the 
requirements of this section, the LEA, 
or, if applicable, the SEA, must 
undertake activities similar to the 
activities undertaken for the agency’s 
public school children. 

(d) Cost. The cost of carrying out the 
child find requirements in this section, 
including individual evaluations, may 
not be considered in determining if an 
LEA has met its obligation under 
§ 300.133. 

(e) Completion period. The child find 
process must be completed in a time 
period comparable to that for students 
attending public schools in the LEA 
consistent with § 300.301. 

(f) Out-of-State children. Each LEA in 
which private, including religious, 
elementary schools and secondary 
schools are located must, in carrying out 
the child find requirements in this 
section, include parentally-placed 
private school children who reside in a 
State other than the State in which the 
private schools that they attend are 
located. 


(Approved by the Office of Management and 
Budget under contro] number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(10)(A)(ii)) 


§300.132 Provision of services for 
parentally-placed private school children 
with disabilities—basic requirement. 

(a) General. To the extent consistent 
with the number and location of 
children with disabilities who are 
enrolled by their parents in private, 
including religious, elementary schools 
and secondary schools located in the 
school district served by the LEA, 
provision is made for the participation. 
of those children in the program 
assisted or carried out under Part B of 
the Act by providing them with special 
education and related services, 
including direct services determined in 
accordance with § 300.137, unless the 
Secretary has arranged for services to 
those children under the by-pass 
provisions in §§ 300.190 through 
300.198. 

(b) Services plan for parentally-placed 
private school children with disabilities. 
In accordance with paragraph (a) of this 
section and §§ 300.137 through 300.139, 
a services plan must be developed and 
implemented for each private school 


child with a disability who has been 
designated by the LEA in which the 
private school is located to receive 
special education and related services 
under this part. 

(c) Record keeping. Each LEA must 
maintain in its records, and provide to 
the SEA, the following information 
related to parentally-placed private 
school children covered under. 

§§ 300.130 through 300.144: 

(1) The number of children evaluated; 

(2) The number of children 
determined to be children with 
disabilities; and 

(3) The number of children served. 
(Approved by the Office of Management and 
Budget.under control numbers 1820-0030 
and 1820-0600) 


(Authority: 20 U.S.C. 1412(a)(10)(A)(i)) 


§ 300.133 Expenditures. 


(a) Formula. To meet the requirement 
of § 300.132(a), each LEA must spend 
the following on providing special 
education and related services 
(including direct services) to parentally- 
placed private school children with 
disabilities: 

(1) For children aged 3 through 21, an 
amount that is the same proportion of 
the LEA’s total subgrant under section 
611(f) of the Act as the number of 
private school children with disabilities 
aged 3 through 21 who are enrolled by 
their parents in private, including 
religious, elementary schools and 
secondary schools located in the school 
district served by the LEA, is to the total 
number of children with disabilities in 
its jurisdiction aged 3 through 21. 

(2)(i) For children aged three through 
five, an amount that is the same 
proportion of the LEA’s total subgrant 
under section 619(g) of the Act as the 
number of parentally-placed private 
school children with disabilities aged 
three through five who are enrolled by 
their parents in a private, including 
religious, elementary school located in 
the school district served by the LEA, is 
to the total number of children with 
disabilities in its jurisdiction aged three 
through five. 

(ii) As described in paragraph (a)(2)(i) 
of this section, children aged three 
through five are considered to be 
parentally-placed private school 
children with disabilities enrolled by 
their parents in private, including 
religious, elementary schools, if they are 
enrolled in a private school that meets 
the definition of elementary school in 
§ 300.13. 

(3) If an LEA has not expended for 
equitable services all of the funds 
described in paragraphs (a)(1) and (a)(2) 
of this section by the end of the fiscal 
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year for which Congress appropriated 
the funds, the LEA must obligate the 
remaining funds for special education 
and related services (including direct 
services) to parentally-placed private 
school children with disabilities during 
a carry-over period of one additional 

ear. 
(b) Calculating proportionate amount. 
In calculating the proportionate amount 
of Federal funds to be provided for 
parentally-placed private school 
children with disabilities, the LEA, after 
timely and meaningful consultation 
with representatives of private schools 
under § 300.134, must conduct a 
thorough and complete child find 
process to determine the number of 
parentally-placed children with 
disabilities attending private schools 
located in the LEA. (See Appendix B for 
an example of how proportionate share 
is calculated). 

(c) Annual count of the number of 
parentally-placed private school 
children with disabilities. (1) Each LEA 
must— 

(i) After timely and meaningful 
consultation with representatives of 


parentally-placed private school 


children with disabilities (consistent 
with § 300.134), determine the number 
of parentally-placed private school 
children with disabilities attending 
private schools located in the LEA; and 

(ii) Ensure that the count is conducted 
on any date between October 1 and 
December 1, inclusive, of each year. 

(2) The count must be used to 
determine the amount that the LEA 
must spend on providing special 
education and related services to . 
parentally-placed private school 
children with disabilities in the next 
subsequent fiscal year. 

(d) Supplement, not supplant. State 
and local funds may supplement and in 
no case supplant the proportionate 
amount of Federal funds required to be 
expended for parentally-placed private 
school children with disabilities under 
this part. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(10)(A)) 


§300.134 Consultation. 

To ensure timely and meaningful 
consultation, an LEA, or, if appropriate, 
an SEA, must consult with private ~ 
school representatives and 
representatives of parents of parentally- 
placed private school children with 
disabilities during the design and 
development of special education and 
related services for the children ' 
regarding the followin: 


a) Child find. The child find process, | 


including— 


(1) How parentally-placed private 
school children suspected of having a 
disability can participate-equitably; and 

(2) How parents, teachers, and private 
school officials will be informed of the 
process. 

(b) Proportionate share of funds. The 
determination of the proportionate share 
of Federal funds available to serve 
parentally-placed private school 
children with disabilities under 
§ 300.133(b), including the 
determination of how the proportionate 
share of those funds was calculated. 

(c) Consultation process. The 
consultation process among the LEA, 


private school officials, and 


representatives of parents of parentally- 
placed private school children with 
disabilities, including how the process 
will operate throughout the school year 
to ensure that parentally-placed 
children with disabilities identified 
through the child find process can 
meaningfully participate in special 
education and related services. 

(d) Provision of special education and 
related services. How, where, and by 
whom special education and related 
services will be provided for parentally- 
placed private school children with 
disabilities, including a discussion of— 

(1) The types of services, including 
direct services and alternate service 
delivery mechanisms; and 

(2) How special education and related 
services will be apportioned if funds are 
insufficient to serve all parentally- 


_ placed private school children; and 


(3) How and when those decisions 
will be made; 

(e) Written explanation by LEA 
regarding services. How, if the LEA 
disagrees with the views of the private 
school officials on the provision of 
services or the types of services 
(whether provided directly or through a 
contract), the LEA will provide to the 


- private school officials a written 


explanation of the reasons why the LEA 
chose not to provide services directly or 
through a contract. 

(Approved by the Office of Management and 
Budget under control numbers 1820-0030 | 
and 1820-0600) 

(Authority: 20 U.S.C. 1412(a)(10)(A)(iii)) 


§300.135 Written affirmation. 

(a) When timely and meaningful 
consultation, as required by § 300.134, 
has occurred, the LEA must obtain a 
written affirmation signed by the 
representatives of participating private 
schools. 

(b) If the representatives do not 
provide the affirmation within a 
reasonable period of time, the LEA must 
forward the documentation of the 
consultation process to the SEA. 


(Approved by the Office of Management and 
Budget under contro] numbers 1820-0030 
and 1820-0600) 


(Authority: 20 U.S.C. 1412(a)(10)(A)(iv)) 


§300.136 Compliance. 

(a) General. A private school official 
has the right to submit a complaint to 
the SEA that the LEA— 

(1) Did not engage in consultation that 
was meaningful and timely; or 

(2) Did not give due consideration to 
the views of the private school official. 

(b) Procedure. (1) If the private school 
official wishes to submit a complaint, 
the official must provide to the SEA the 
basis of the noncompliance by the LEA 
with the applicable private school 
provisions in this part; and 

(2) The LEA must forward the 
appropriate documentation to the SEA. 

3)(i) If the private school official is 
dissatisfied with the decision of the 
SEA, the official may submit a 
complaint to the Secretary by providing 
the information on noncompliance 
described in paragraph (b)(1) of this 
section; and 

(ii) The SEA must forward the 
appropriate documentation to the 
Secretary. 


(Approved by the Office of Management and 
Budget under control numbers 1820-0030 
and 1820—0600) 


(Authority: 20 U.S.C. 1412(a)(10)(A)(v)) 


§300.137 Equitable services determined. 

(a) No individual right to special 
education and related services. No 
parentally-placed private school child 
with a disability has an individual right 
to receive some or all of the special 
education and related services that the 
child would receive if enrolled in a 
public school. 

(b) Decisions. (1) Decisions about the 
services that will be provided to 
parentally-placed private school 
children with disabilities under 
§§ 300.130 through 300.144 must be 
made in accordance with paragraph (c) 
of this section and § 300.134(c). 

(2) The LEA must make the final 
decisions with respect to the services to 
be provided to eligible parentally-placed 
private school children with disabilities. 

(c) Services plan for each child served 
under §§ 300.130 through 300.144. Ifa 
child with a disability is enrolled in a 
religious or other private school by the 
child’s parents and will receive special 
education or related services from an 
LEA, the LEA must— 

(1) Initiate and conduct meetings to 
develop, review, and revise a services 
plan for the child, in accordance with 
§ 300.138(b); and 

(2) Ensure that a representative of the 
religious or other private school attends 
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each meeting. If the representative 
cannot attend, the LEA shall use other 
methods to ensure participation by the 
religious or other private school, — 
including individual or conference 
telephone calls. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412{a)(10)(A)) 


§300.138 Equitable services provided. 

(a) General. (1) The services provided 
to parentally-placed private school 
children with disabilities must be 
provided by personnel meeting the same 
standards as personnel providing 
services in the public schools, except 
that private elementary school and 
secondary school teachers who are 
providing equitable services to 
parentally-placed private school 
children with disabilities do not have to 
meet the highly qualified special 
education teacher of 
§ 300.18. 

(2) Parentally- placed private school 
children with disabilities may receive a 
different amount of services than 
children with disabilities in public 
schools. 

(b) Services provided in accordance 
with a services plan. (1) Each parentally- 
placed private school child with a 
disability who has been designated to 
receive services under § 300.132 must 
have a services plan that describes the 
specific special education and related 
services that the LEA will provide to the 
child in light of the services that the 
LEA has determined, through the 
process described in §§ 300.134 and 
300.137, it will make available to 
parentally-placed private school 
children with disabilities. 

(2) The services plan must, to the 
extent appropriate— 

(i) Meet the requirements of § 300.320, 
or for a child ages three through five, 
meet the requirements of § 300.323(b) 
with respect to the services provided; 


(ii) Be developed, reviewed, and 
revised consistent with §§ 300.321 
through 300.324. 

- (c) Provision of equitable services. (1) 
The provision of services pursuant to 
this section and §§ 300.139 through 
300.143 must be provided: 

Bc By employees of a public agency; 


Gi) Through contract by the public 
agency with an individual, association, 
agency, organization, or other entit 

(2) Special education and related 
services provided to parentally-placed 
private school children with disabilities, 
including materials and equipment, 
must be secular, neutral, and 
nonideological. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(10)(A)(vi)) 


§300.139 Location of services and 
transportation. 

(a) Services on private school 
premises. Services to parentally-placed 
private school children with disabilities 
may be provided on the premises of 
private, including religious, schools, to 
the extent consistent with law. 

(b) Transportation—(1) General. (i) If 
necessary for the child to benefit from 
or participate in the services provided 
under this part, a parentally-placed 
private school child with a disability 
must be provided transportation— 

(A) From the child’s school or the 
child’s home to a site other than me 
private school; and 

(B) From the service site to the eiivaie 
school, or to the child’s home, 
depending on the timing of the services. 

(ii) LEAs are not required to provide 
transportation from the child’s home to 
the private school. 

(2) Cost of transportation. The cost of 
the transportation described in 
paragraph (b)(1)(i) of this section may be 
included in calculating whether the 
LEA has met the requirement of 
§ 300.133. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(10)(A)) 


§300.140 Due process complaints and 
State complaints. 

(a) Due process not applicable, except 
for child find. (1) Except as provided in 
paragraph (b) of this section, the 
procedures in §§ 300.504 through 
300.519 do not apply to complaints that 
an LEA has failed to meet the 
requirements of §§ 300.132 through 
300.139, including the provision of 
services indicated on the child’s 
services plan. 

(b) Child find complaints—to be filed 
with the LEA in which the private school 
is located. (1) The procedures in 
§§ 300.504 through 300.519 apply to 
complaints that an LEA has failed to 
meet the child find requirements in 
§ 300.131, including the requirements in 
§§ 300.300 through 300.311. 

(2) Any due process complaint 
regarding the child find requirements 


. (as described in paragraph (b)(1) of this 


section) must be filed with the LEA in 
which the private school is located and 
a copy must be forwarded to the SEA. 
(c) State complaints. (1) Any 
complaint that an SEA or LEA has failed 
to meet the requirements in §§ 300.132 
through 300.135 and 300.137 through 
300.144 must be filed in accordance 


with the procedures described in 
§§ 300.151 through 300.153. 

(2) A complaint filed by a private 
school official under § 300.136(a) must 
be filed with the SEA in accordance 
with the procedures in § 300.136(b). 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(10)(A)) 


§300.141 Requirement that funds not 
benefit a private school. : 

(a) An LEA may not use funds 
provided under section 611 or 619 of 
the Act to finance the existing level of 
instruction in a private school or to 
otherwise benefit the private school. 

(b) The LEA must use funds provided 
under Part B of the Act to meet the 
special education and related services 
needs of parentally-placed private 
school children with disabilities, but 
not for meetin: 

(1) The vse ofa private school; or 

(2) The general needs of the students 
enrolled in the private school. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(10)(A)) 


§300.142 Use of personnel. 


(a) Use of public school personnel. An 
LEA may use funds available under 
sections 611 and 619 of the Act to make 
public school personnel available in 
other than public facilities— 

(1) To the extent necessary to provide 
services under §§ 300.130 through 
300.144 for parentally-placed private 
school children with disabilities; and 

(2) If those services are not normally 
provided by the private school. 

(b) Use of private school personnel. 
An LEA may use funds available under 
sections 611 and 619 of the Act to pay 
for the services of an employee of a 
private school to provide services under 
§§ 300.130 through 300.144 if— 

(1) The employee performs the 
services outside of his or her regular 
hours of duty; and 

(2) The employee performs the 
services under public supervision and 
control. 


(Approved by the Office of Management and 


- Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(10)(A)) 


§300.143 Separate classes prohibited. 

An LEA may not use funds available 
under section 611 or 619 of the Act for 
classes that are organized separately on 
the basis of school enrollment or 
religion of the children if—’ 

(a) The classes are at the same site; 
and 

(b) The classes include children 
enrolled in public schools and children 
enrolled in private schools. 
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(Approved by the Office of Management and 
Budget under contro! number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(10)(A)) 
§300.144 Property, equipment, and 
supplies. 

(a) A public agency must control and 


‘administer the funds used to provide 


special education and related services 
under §§ 300.137 through 300.139, and 
hold title to and administer materials, 
equipment, and property purchased 
with those funds for the uses and 
purposes provided in the Act. 

(b) The public agency may place 
equipment and supplies in a private 
school for the period of time needed for 
the Part B program. 

(c) The public agency must ensure 
that the equipment and supplies placed 
in a private school— 

(1) Are used only for Part B purposes; 
and 

(2) Can be removed from the private 
school without remodeling the private 
school facility. 

(d) The public agency must remove 
equipment and supplies from a private 
school if— 

- (1) The equipment and supplies are 
no longer needed for Part B purposes; or 

(2) Removal is necessary to avoid 
unauthorized use of the equipment and 
supplies for other than Part B purposes. 

(e) No funds under Part B of the Act 
may be used for repairs, minor 
remodeling, or construction of private 
school facilities. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(10)(A)(vii)) 


Children With Disabilities in Private 
Schools Placed or Referred by Public 
Agencies 


§300.145 Applicability of §§ 300.146 
through 300.147. 

Sections 300.146 through 300.147 - 
apply only to children with disabilities 
who are or have been placed in or 
referred to a private school or facility by 
a public agency as a means of providing 
special education and related services. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(10)(B)) 


§300.146 Responsibility of SEA. 


Each SEA must ensure that a child 
with a disability who is placed in or 
referred to a private school or facility by 
a public agency— 

(a) Is provided special education and 
related services— 

(1) In conformance with an IEP that 
meets the requirements of §§ 300.320 
through 300.325; and 
(2) At no cost to the parents; 


(b) Is provided an education that 
meets the standards that apply to 
education provided by the SEA and 
LEAs including the requirements of this 
part, except for § 300.18 and 
§ 300.156(c); and 

(c) Has all of the rights of a child with 
a disability who is served by a public 
agency. 
(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(10)(B)) 


§300.147 Implementation by SEA. 

In implementing § 300.146, the SEA 
must— 

(a) Monitor compliance through 
procedures such as written reports, on- 
site visits, and parent questionnaires; 

(b) Disseminate copies of applicable 
standards to each private school and 
facility to which a public agency has 
referred or placed a child with a 
disability; and 

(c) Provide an opportunity for those 
private schools and facilities to 
participate in the development and 
revision of State standards that apply to 
them. 


(Approved by the Office of Management and 
Budget under contro] number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(10)(B)) 


Children With Disabilities Enrolled by 
Their Parents in Private Schools When 
FAPE Is at Issue 


§300.148 Placement of children by 
parents when FAPE is at issue. 

(a) General. This part does not require 
an LEA to pay for the cost of education, 
including special education and related 
services, of a child with a disability at 
a private school or facility if that agency 
made FAPE available to the child and 
the parents elected to place the child in 
a private school or facility. However, the 
public agency must include that child in 
the population whose needs are 
addressed consistent with §§ 300.131 
through 300.144. 

(b) Disagreements about FAPE. 
Disagreements between the parents and 
a public agency regarding the 
availability of a program appropriate for 


. the child, and the question of financial 


reimbursement, are subject to the due 
process procedures in §§ 300.504 
through 300.520. 

(c) Reimbursement for private school 
placement. If the parents of a child with 
a disability, who previously received 
special education and related services 
under the authority of a public agency, 
enroll the child in a private preschool, 
elementary school, or secondary school 
without the consent of or referral by the 
public agency, a court or a hearing 
officer may require the agency to 


reimburse the parents for the cost of that 
enrollment if the court or hearing officer 
finds that the agency had not made 
FAPE available to the child in a timely 
manner prior to that enrollment and that 
the private placement is appropriate. A 
parental placement may be found to be 
appropriate by a hearing officer or a 
court even if it does not meet the State 
standards that apply to education 
provided by the SEA and LEAs. 

(d) Limitation on reimbursement. The 
cost of reimbursement described in 
paragraph (c) of this section may be 
reduced or denied— 

(1) 

(i) At the most recent IEP Team 
meeting that the parents attended prior 
to removal of the child from the public 
school, the parents did not inform the 
IEP Team that they were rejecting the 
placement proposed by the public 
agency to provide FAPE to their child, 
including stating their concerns and 
their intent to enroll their child in a 
private school at public expense; or 

(ii) At least ten (10) business days 
(including any holidays that occur on a 
business day) prior to the removal of the 
child from the public school, the 
parents did not give written notice to 
the public agency of the information 
described in paragraph (d)(1)(i) of this 
section; 

(2) If, prior to the parents’ removal of 
the child from the public school, the 
public agency informed the parents, 
through the notice requirements 
described in § 300.503(a)(1), of its intent 
to evaluate the child (includinga ~ 
statement of the purpose of the 
evaluation that was appropriate and 
reasonable), but the parents did not 
make the child available for the 
evaluation; or 

(3) Upon a judicial finding of 
unreasonableness with respect to 
actions taken by the parents. 

(e) Exception. Notwithstanding the 
notice requirement in paragraph (d)(1) 
of this section, the cost of 
reimbursement— 

(1) Must not be reduced or denied for 
failure to provide the notice if— 

(i) The school prevented the parents 
from providing the notice; 

(ii) The parents had not received 
notice, pursuant to § 300.504, of the 
notice requirement in paragraph (d)(1) 
of this section; or 

(iii) Compliance with paragraph (d)(1) . 
of this section would likely result in 
physical harm to the child; and 

(2) May, in the discretion of the court 
or a hearing officer, not be reduced or 
denied for failure to provide this notice 
if— 

(i) The parents are not literate or 
cannot write in English; or 


| 


46770 


Federal Register / Vol. 71, No. 156/ Monday, August 14, 2006/Rules and Regulations’ 


(ii) Compliance with paragraph (d)(1) 
of this section would likely result in 
serious emotional harm to the child. 


(Approved by the Office of Management and 
Budget under contro! number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(10)(C)) 


SEA Responsibility for General 
Supervision and Implementation of 
Procedural Safeguards 


§300.149 SEA responsibility for general 
supervision. 

(a) The SEA is responsible for 
ensuring— 

(1) That the requirements of this part 
are carried out; and 

(2) That each educational program for 
children with disabilities administered 
within the State, including each 
- program administered by any other 
State or local agency (but not including 
elementary schools and secondary 
schools for Indian children operated or 
funded by the Secretary of the 
Interior)— 

(i) Is under the general supervision of 
the persons responsible for educational 
programs for children with disabilities 
in the SEA; and 

(ii) Meets the educational standards of 
the SEA (including the requirements of 
this part). 

(3) In carrying out this part with 
respect to homeless children, the 
requirements of subtitle B of title VII of 
the McKinney-Vento Homeless 
Assistance Act (42 U.S.C. 11431 et seq.) | 
are met. 

(b) The State must have in effect 
policies and procedures to ensure that it 
complies with the monitoring and 
enforcement requirements in §§ 300.600 
through 300.602 and §§ 300.606 through 
300.608. 

(c) Part B of the Act does not limit the 
responsibility of agencies other than 
educational agencies for providing or 
paying some or all of the costs of FAPE 
to children with disabilities in the State. 

(d) Notwithstanding paragraph (a) of 
this section, the Governor (or another 
individual pursuant to State law) may 
assign to any public agency in the State _ 
the responsibility of ensuring that the 
requirements of Part B of the Act are 
met with respect to students with 
disabilities who are convicted as adults. 
under State law and incarcerated in 
adult prisons. 


(Approved by the Office of Management and 
Budget under contro] number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(11); 1416) 


§300.150 SEA implementation of 
procedural safeguards. 

The SEA (and any agency assigned 
responsibility pursuant to § 300.149(d)) 
must have in effect procedures to inform 


each public agency of its responsibility . 
for ensuring effective implementation of 
procedural safeguards for the children 
with disabilities served by that public 
agency. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(11); 1415(a)) 
State Complaint Procedures 


§300.151 Adoption of State complaint 
procedures. 


(a) General. Each SEA must adopt 


written procedures for— 


(1) Resolving any complaint, 
including a complaint filed by an 
organization or individual from another 
State, that meets the requirements of | 
§ 300.153 by— 

(i) Providing for the filing of a 
complaint with the SEA; and “_ 

(ii) At the SEA’s discretion, providing 
for the filing of a complaint with a 
public agency and the right to have the 
SEA review the public agency’s decision 
on the complaint; and 

(2) Widely disseminating to parents 
and other interested individuals, 
including parent training and 
information centers, protection and 
advocacy agencies, independent living 
centers, and other appropriate entities, 
the State procedures under §§ 300.151 
through 300.153. 

(b) Remedies for denial of appropriate 
services. In resolving a complaint in 
which the SEA has found a failure to 
provide appropriate services, an SEA, 
pursuant to its general supervisory 
authority under Part B of the Act, must 
address— 

(1) The failure to provide appropriate 
services, including corrective action 
appropriate to address the needs of the 
child (such as compensatory services or 
monetary reimbursement); and 

(2) Appropriate future provision of 
services for all children with 
disabilities. 

(Approved by the Office of Management and 
Budget under control numbers 1820-0030 
and 1820-0600) 


(Authority: 20 U.S.C. 1221¢-3) 


§ 300.152 Minimum State complaint 
procedures. 

(a) Time limit; minimum procedures. 
Each SEA must include in its complaint 
procedures a time limit of 60 days after 
a complaint is filed under § 300.153 to— 

(1) Carry out an independent on-site 
investigation, if the SEA determines that 
an investigation is necessary; 

(2) Give the complainant the 
opportunity to submit additional 
information, either orally or in writing, 
about the allegations in the complaint; 


(3) Provide the public agency with the 
opportunity to respond to the 
complaint, including, at a minimum— 

(i) At the discretion of the public 
agency, a proposal to resolve the 
complaint; and 

(ii) An opportunity for a parent who 
has filed a complaint and the public 
agency to voluntarily engage in, 
mediation consistent with § 300.506; 

(4) Review all relevant information 
and make an independent 
determination as to whether the public 
agency is violating a requirement of Part 
B of the Act or of this part; and 

(5) Issue a written decision to the 
complainant that addresses each 
allegation in the complaint and 
contains— 

(i) Findings of fact and conclusions; 


and 

(ii) The reasons for the SEA’s final 
decision. 

(b) Time extension; final decision; 
implementation. The SEA’s procedures 
described in paragraph (a) of this 
section also must— 

(1) Permit an extension of the time 
limit under paragraph (a) of this section 
only if— 

(i) Exceptional circumstances exist 
with respect to a particular complaint; 


or 

(ii) The parent (or individual or 
organization, if mediation or other 
alternative means of dispute resolution 
is available to the individual or 
organization under State procedures) 
and the public agency involved agree to 
extend the time to engage in mediation 
pursuant to paragraph (a)(3)(ii) of this 
section, or to engage in other alternative ' 
means of dispute resolution, if available 
in the State; and 

(2) Include procedures for effective 
implementation of the SEA’s final 
decision, if needed, including— 

(i) Technical assistance activities; 

(ii) Negotiations; and 

(iii) Corrective actions to achieve 
compliance. 

(c) Complaints filed under this section 
and due process hearings under ~ 
§ 300.507 and §§ 300.530 through 
300.532. (1) If a written complaint is 
received that is also the subject of a due 
process hearing under § 300.507 or 
§§ 300.530 through 300.532, or contains 
multiple issues of which one or more 
are part of that hearing, the State must 
set aside any part of the complaint that 
is being addressed in the due process 
hearing until the conclusion of the 
hearing. However, any issue in the 
complaint that is not a part of the due 
process action must be resolved using 
the time limit and procedures described 
in paragraphs (a) and (b) of this section. 

2) If an issue raised in a complaint 

filed under this section has previously 
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been decided in a due process hearing 


involving the same parties— 
(i) The due process hearing decision 
is binding on that issue; and 
(ii) The SEA must inform the 
complainant to that effect. 

(3) A complaint alleging a public 
agency’s failure to implement a due 
process hearing decision must be 
resolved by the SEA. 


Approved by the Office of Management and 
Budget under control numbers 1820-0030 


and 1820-0600) 


(Authority: 20 U.S.C. 1221e—-3) 


§ 300.153 Filing a complaint. 

(a) An organization or individual may 
file a signed written complaint under 
the procedures described in §§ 300.151 
through 300:152. 

(b) The complaint must include— 

(1) A statement that a public agency 
has violated a requirement of Part B of 
the Act or of this part; 

(2) The facts on which the statement 
is based; 

(3) The signature and contact 
information for the complainant; and 

(4) If alleging violations with respect 
to a specific child— 

(i) The name and address of the 
residence of the child; 

(ii) The name of the school the child 
is attending; 

(iii) In the case of a homeless child or 
youth (within the meaning of section 
725(2) of the McKinney-Vento Homeless 
Assistance Act (42 U.S.C. 11434a(2)), 
available contact information for the 
child, and the name of the school the 
child is attending; 

(iv) A description of the nature of the 
problem of the child, including facts 
relating to the problem; and 

(v) A proposed resolution of the 
problem to the extent known and 
available to the party at the time the 
complaint is filed. 

(c) The complaint must allege a 
violation that occurred not more than 
one year prior to the date that the 
complaint is received in accordance 
with § 300.151. 

(d) The party filing the complaint 
must forward a copy of the complaint to 
the LEA or public agency serving the 
child at the same time the party files the 
complaint with the SEA. 


(Approved by the Office of Management and 
Budget under contro! numbers 1820-0030 
and 1820-0600) 


(Authority: 20 U.S.C. 1221e-3) 

Methods of Ensuring Services 

§300.154 Methods of ensuring services. 
(a) Establishing responsibility for 


services. The Chief Executive Officer of 
a State or designee of that officer must 


ensure that an irfteragency agreement or 
other mechanism for interagency 
coordination is in effect between each 
noneducational public agency described 
in paragraph (b) of this section and the 
SEA, in order to ensure that all services 
described in paragraph (b)(1) of this 
section that are needed to ensure FAPE 
are provided, including the provision of 
these services during the pendency of 
any dispute under paragraph (a)(3) of 
this section. The agreement or 
mechanism must include the Silla: 

(1) An identification of, ora method . 
for defining, the financial responsibility 
of each agency for providing services 
described in paragraph (b)(1) of this 
section to ensure FAPE to children with 
disabilities. The financial responsibility 
of each nonedueational public agency 
described in paragraph (b) of this 
section, including the State Medicaid 
agency and other public insurers of 
children with disabilities, must precede 
the financial responsibility of the LEA — 
(or the State agency responsible for 
developing the child’s IEP). 

(2) The conditions, terms, and 
procedures under which an LEA must 
be reimbursed by other agencies. 

(3) Procedures for resolving 
interagency disputes (including 
procedures under which LEAs may 
initiate proceedings) under the 
agreement or other mechanism to secure 
reimbursement from other agencies or 
otherwise implement the provisions of 
the agreement or mechanism. 

(4) Policies and procedures for 
agencies to determine and identify the 
interagency coordination. 
responsibilities of each agency to 
promote the coordination and timely 
and appropriate delivery of services 
described in paragraph (b)(1) of this 
section. 

(b) Obligation of noneducational 
public agencies. (1)(i) If any public 
agency other than an educational agency 
is otherwise obligated under Federal or 
State law, or assigned responsibility 
under State policy or pursuant to 
paragraph (a) of this section, to provide 
or pay for any services that are also 
considered special education or related 
services (such as, but not limited to, 
services described in § 300.5 relating to 
assistive technology devices, § 300.6 
relating to assistive technology services, 
§ 300.34 relating to related services, 

§ 300.41 relating to supplementary aids 
and services, and § 300.42 relating to 
transition services) that are necessary 
for ensuring FAPE to children with 
disabilities within the State, the public 
agency must fulfill that obligation or 
responsibility, either directly or through 
contract or other arrangement pursuant 
to paragraph (a) of this section or an © 


agreement pursuant to paragraph (c) of 
this section. 

(ii) A noneducational public agency 
described in paragraph (b)(1)(i) of this 
section may not disqualify an eligible 
service for Medicaid reimbursement 
because that service is provided in a 
school context. 

(2) If a public agency other than an 
educational agency fails to provide or 
pay for the special education and 
related services described in paragraph 
(b)(1) of this section, the LEA (or State 
agency responsible for developing the 
child’s IEP) must provide or pay for 
these services to the child in a timely 
manner. The LEA or State agency is 
authorized to claim reimbursement for 
the services from the noneducational 
public agency that failed to provide or 
pay for these services and that agency 
must reimburse the LEA or State agency 
in accordance with the terms of the 
interagency agreement or other 
mechanism described in paragraph (a) 
of this section. 

(c) Special rule. The requirements of 
paragraph (a) of this section may be met 
through— 

(1) State statute or regulation; 

(2) Signed agreements between 
respective agency officials that clearly 
identify the responsibilities of each 
agency relating to the provision of 
services; or 

(3) Other appropriate written methods 
as determined by the Chief Executive 
Officer of the State or designee of that 
officer and approved by the Secretary. 

(d) Children with disabilities who are 
covered by public benefits or insurance. 
(1) A public agency may use the 
Medicaid or other public benefits or 
insurance programs in which a child 
participates to provide or pay for 
services required under this part, as 
permitted under the public benefits or 
insurance program, except as provided 
in paragraph (d)(2) of this section. 

6) With regard to services required to 
provide FAPE to an eligible child under 
this part, the public agency— 

(i) May not require parents to sign up 
for or enroll in public benefits or 
insurance programs in order for their 
child to receive FAPE under Part B of 
the Act; 

(ii) May not require parents to incur 
an out-of-pocket expense such as the 
payment of a deductible or co-pay 
amount incurred in filing a claim for 
services provided pursuant to this part, 
but pursuant to paragraph (g)(2) of this 
section, may pay the cost that the 
parents otherwise would be required to 


pay; 

(ii) May not use a child’s benefits 
under a public benefits or insurance 
program if that use would— 
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(A) Decrease available lifetime 
coverage or any other insured benefit; 

(B) Result in the family paying for 
services that would otherwise be 
covered by the public benefits or 
insurance program and that are required 
for the child outside of the time the 
child is in school; 

(C) Increase premiums or lead to the 
discontinuation of benefits or insurance; 
or 

(D) Risk loss of eligibility for home 
and community-based waivers, based on 
aggregate health-related expenditures; 
and 

(iv)(A) Must obtain parental consent, 
consistent with § 300.9, each time that 
access to public benefits or insurance is 
sought; and 

(B) Notify parents that the parents’ 
refusal to allow access to their public 
benefits or insurance does not relieve 
the public agency of its responsibility to 
ensure that all required services are 
provided at no cost to the parents. 

(e) Children with disabilities who are 
covered by private insurance. (1) With 
regard to services required to provide 
FAPE to an eligible child under this 
part, a public agency may access the 
parents’ private insurance proceeds only 
if the parents provide consent consistent 
with § 300.9. 

(2) Each time the public agency 
proposes to access the parents’ private 
insurance proceeds, the agency must— 

(i) Obtain parental consent in 
accordance with paragraph (e)(1) of this 
section; and 

(ii) Inform the parents that their 
refusal to permit the public agency to 
access their private insurance does not 
relieve the public agency of its 
responsibility to ensure that all required 
services are provided at no cost to the 
parents. 

(f) Use of Part B funds. (1) If a public 
agency is unable to obtain parental 
consent to use the parents’ private 
insurance, or public benefits or 
insurance when the parents would incur 
a cost for a specified service required 
under this part, to ensure FAPE the 
public agency may use its Part B funds 
to pay for the service. 

(2) To avoid financial cost to parents 
who otherwise would consent to use 
private insurance, or public benefits or 
insurance if the parents would incur a 
cost, the public agency may use its Part 
B funds to pay the cost that the parents 
otherwise would have to pay to use the 
parents’ benefits or insurance (e.g., the 
deductible or co-pay amounts). 

(g) Proceeds from public benefits or 
insurance or private insurance. (1) 
Proceeds from public benefits or 
insurance or private insurance will not 


be treated as program income for 
purposes of 34 CFR 80.25. 

(2) If a public agency spends 
reimbursements from Federal funds 
(e.g., Medicaid) for services under this 
part, those funds will not be considered 
“State or local” funds for purposes of 
the maintenance of effort provisions in 
§§ 300.163 and 300.203. 

(h) Construction. Nothing in this part 
should be construed to alter the 
requirements imposed on a State 
Medicaid agency, or any other agency 
administering a public benefits or 
insurance program by Federal statute, 
regulations or policy under title XIX, or 
title XXI of the Social Security Act, 42 
U.S.C. 1396 through 1396v and 42 
U.S.C. 1397aa through 1397}jj, or any 
other public benefits or insurance 
program. ; 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(12) and (e)) 
Additional Eligibility Requirements 


§300.155 Hearings relating to LEA 
eligibility. 

The SEA must not make any final 
determination that an LEA is not 
eligible for assistance under Part B of 
the Act without first giving the LEA 
reasonable notice and an opportunity 
for a hearing under 34 CFR 76.401(d). 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(13)) 


§300.156 Personnel qualifications. 

(a) General. The SEA must establish 
and maintain qualifications to ensure 
that personnel necessary to carry out the 
purposes of this part are appropriately 
and adequately prepared and trained, 
including that those personnel have the 
content knowledge and skills to serve 
children with disabilities. 

(b) Related services personnel and — 
paraprofessionals. The qualifications 
under paragraph (a) of this section must 
include qualifications for related 
services personnel and 
paraprofessionals that— 

(1) Are consistent with any State- 
approved or State-recognized 
certification, licensing, registration, or 
other comparable requirements that 
apply to the professional discipline in 
which those personnel are providing 
special education or related services; 


(2) Ensure that related services 
personnel who deliver services in their 
discipline or profession— 

(i) Meet the requirements of paragraph 
(b)(1) of this section; and 

(ii) Have not had certification or 
licensure requirements waived on an 


emergency, temporary, or provisionai 
basis; and 

(iii) Allow paraprofessionals and 
assistants who are appropriately trained 
and supervised, in accordance with 
State law, regulation, or written policy, 
in meeting the requirements of this part 
to be used to assist in the provision of 
special education and related services 
under this part to children with 
disabilities. 

(c) Qualifications for special 
education teachers. The qualifications 
described in paragraph (a) of this 
section must ensure that each person 
employed as a public school special 
education teacher in the State who 
teaches in an elementary school, middle 
school, or secondary school is highly 
qualified as a special education teacher 
by the deadline established in section 
1119(a)(2) of the ESEA. 

(d) Policy. In implementing this 
section, a State must adopt a policy that _ 
includes a requirement that LEAs in the 
State take measurable steps to recruit, 
hire, train, and retain highly qualified 
personnel to provide special education 
and related services under this part to 
children with disabilities. 

(e) Rule of construction. 
Notwithstanding any other individual 
right of action that a parent or student 
may maintain under this part, nothing 
in this part shall be construed to create 
a right of action on behalf of an 
individual student or a class of students 
for the failure of a particular SEA or 
LEA employee to be highly qualified, or 
to prevent a parent from filing a 
complaint about staff qualifications with 
the SEA as provided for under this part. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(14)) 


§300.157 Performance goals and 
indicators. 

The State must— 

(a) Have in effect established goals for 
the performance of children with 
disabilities in the State that— 

(1) Promote the purposes of this part, 
as stated in § 300.1; 

(2) Are the same as the State’s 
objectives for progress by children in its 
definition of adequate yearly progress, 
including the State’s objectives for 
progress by children with disabilities, 
under section 1111(b)(2)(C) of the ESEA, 
20 U.S.C. 6311; 

(3) Address graduation rates and 
dropout rates, as well as such other 
factors as the State may determine; and 

(4) Are consistent, to the extent 
appropriate, with any other goals and 
academic standards for children 
established by the State; 
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(b) Have in effect established 
performance indicators the State will 
use to assess progress toward achieving 
the goals described in paragraph (a) of 
this section, including measurable 
annual objectives for progress by 
children with disabilities.under section 
1111(b)(2)(C)(v)(ID(cc) of the ESEA, 20 
U.S.C. 6311; and 


(c) Annually report to the Secretary 
and the public on the progress of the 
State, and of children with disabilities 
in the State, toward meeting the goals 
established under paragraph (a) of this 
section, which may include elements of 
the reports required under section 
1111(h) of the ESEA. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(15)) 
§§ 300.158-300.161 [Reserved] 


§300.162 Supplementation of State, local, 
and other Federal funds. : 


(a) Expenditures. Funds paid to a 
State under this part must be expended 
in accordance with all the provisions of 
this part. 

(b) Prohibition against commingling. 
(1) Funds paid to a State under this part 
must not be commingled with State 
funds. 


(2) The requirement in paragraph 
(b)(1) of this section is satisfied by the 
use of a separate accounting system that 
includes an audit trail of the 
expenditure of funds paid to a State 
under this part. Separate bank accounts 
are not required. (See 34 CFR 76.702 
(Fiscal control and fund accounting 
procedures).) 


(c) State-level nonsupplanting. (1) 
Except as provided in § 300.202, funds 
paid to a State under Part B of the Act 
must be used to supplement the level of 
Federal, State, and local funds 
(including funds that are not under the 
direct control of the SEA or LEAs) 
expended for special education and 
related services provided to children 
with disabilities under Part B of the Act, 
and in no case to supplant those 
Federal, State, and local funds. 


(2) If the State provides clear and 
convincing evidence that all children 
with disabilities have available to them 
FAPE, the Secretary may waive, in 
whole or in part, the requirements of 
paragraph (c)(1) of this section if the 
Secretary concurs with the evidence 
provided by the State under § 300.164. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(17)) 


§300.163 Maintenance of State financial 
support. 

(a) General. A State must not reduce 
the amount of State financial support for 
special education and related services 
for children with disabilities, or 
otherwise made available because of the 
excess costs of educating those children, 
below the amount of that support for the 
preceding fiscal year. 

(b) Reduction of funds for failure to 
maintain support. The Secretary 
reduces the allocation of funds under 
section 611 of the Act for any fiscal year 
following the fiscal year in which the 
State fails to comply with the 
requirement of paragraph (a) of this 
section by the same amount by which 
the State fails to meet the requirement. 

(c) Waivers for exceptional or 
uncontrollable circumstances. The 
Secretary may waive the requirement of 
paragraph (a) of this section for a State, 
for one fiscal year at a time, if the 
Secretary determines that— 

(1) Granting a waiver would be 
equitable due to exceptional or 
uncontrollable circumstances such as a 


- natural disaster or a precipitous and 


unforeseen decline in the financial 
resources of the State; or 

(2) The State meets the standard in 
§ 300.164 for a waiver of the 
requirement to supplement, and not to 
supplant, funds received under Part B of 
the Act. 

(d) Subsequent years. If, for any fiscal 
year; a State fails to meet the 


- requirement of paragraph (a) of this 


section, including any year for which 
the State is granted a waiver under 
paragraph (c) of this section, the 
financial support required of the State 
in future years under paragraph (a) of 
this section shall be the amount that 
would have been required in the 
absence of that failure and not the 
reduced level of the State’s support. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(18)) 


§300.164 Waiver of requirement regarding 
supplementing and not supplanting with 
Part B funds. 

(a) Except as provided under 
§§ 300.202 through 300.205, funds paid 
to a State under Part B of the Act must 
be used to supplement and increase the 
level of Federal, State, and local funds | 
(including funds that are not under the 
direct control of SEAs or LEAs) 
expended for special education and 
related services provided to children 
with disabilities under Part B of the Act 
and in no case to supplant those 
Federal, State, and local funds. A State 
may use funds it retains under 
§ 300.704(a) and (b) without regard to 


the prohibition on supplanting other 
funds. 

(b) If a State provides clear and 
convincing evidence that all eligible 


_ children with disabilities throughout 


the State have FAPE available to them, 
the Secretary may waive for a period of 
one year in whole or in part the 
requirement under § 300.162 (regarding 
State-level nonsupplanting) if the 
Secretary concurs with the evidence 
provided by the State. 

(c) If a State wishes to request a 
waiver under this section, it must 
submit to the Secretary a written request 
that includes— 

(1) An assurance that FAPE is 
currently available, and will remain 
available throughout the period that a 
waiver would be in effect, to all eligible 
children with disabilities throughout 
the State, regardless of the public 
agency that is responsible for providing 
FAPE to them. The assurance must be 
signed by an official who has the 
authority to provide that assurance as it 
applies to all eligible children with 
disabilities in the State; 

(2) All evidence that the State wishes 
the Secretary to consider in determining 
whether all eligible children with 
disabilities have FAPE available to 
them, setting forth in detail— 

(i) The basis on which the State has 
concluded that FAPE is available to all 
eligible children in the State; and 

fi) The procedures that the State will 
implement to ensure that FAPE remains 
available to all eligible children in the 


. State, which must include— 


(A) The State’s procedures under 
§ 300.111 for ensuring that all eligible 
children are identified, located and 
evaluated; 

(B) The State’s procedures for 
monitoring public agencies to ensure 
that they comply with all requirements 
of this part; 

(C) The State’s complaint procedures 
under §§ 300.151 through 300.153; and 
(D) The State’s hearing procedures 
under §§ 300.511 through 300.516 and 

§§ 300.530 through 300.536; 

(3) A summary of all State and 
Federal monitoring reports, and State 
complaint decisions (see §§ 300.151 
through 300.153) and hearing decisions 
(see §§ 300.511 through 300.516 and 
§§ 300.530 through 300.536), issued 
within three years prior to the date of 
the State’s request for a waiver under 
this section, that includes any finding 
that FAPE has not been available to one 
or more eligible children, and evidence 
that FAPE is now available to all 
children addressed in those reports or 
decisions; and 

(4) Evidence that the State, in 
determining that FAPE is currently 
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available to all eligible children with 
disabilities in the State, has consulted 
with the State advisory panel under 

§ 300.167. 

(d) If the Secretary determines that the 
request and supporting evidence 
submitted by the State makes a prima 
facie showing that FAPE is, and will 
remain, available to all eligible children 
with disabilities in the State, the 
Secretary, after notice to the public 
throughout the State, conducts a public 
hearing at which all interested persons 
and organizations may present evidence 
regarding the following issues: 

(1) Whether FAPE is currently 
available to all eligible children with 
disabilities in the State. 

{2) Whether the State will be able to 
ensure that FAPE remains available to 
all eligible children with disabilities in 
the State if the Secretary provides the 
requested waiver. 

e) Following the hearing, the 
Secretary, based on all submitted 
evidence, will provide a waiver, in 
whole or in part, for a period of one year 
if the Secretary finds that the State has 
provided clear and convincing evidence 
that FAPE is currently available to all 
eligible children with disabilities in the 
State, and the State will be able to 
ensure that FAPE remains available to 
all eligible children with disabilities in 
the State if the Secretary provides the 

uested waiver. 

“5 A State may receive a waiver of the 
requirement of section 612(a)(18)(A) of 
the Act and § 300.164 if it satisfies the 
requirements of paragraphs (b) Baaye 
(e) of this section. 

(g) The Secretary may grant 
subsequent waivers for a period of one 
year each, if the Secretary determines 
that the State has provided clear and 
convincing evidence that all eligible 
children with disabilities throughout 
the State have, and will continue to 
have throughout the one-year period of 
the waiver, FAPE available to them. 
(Approved by the Office of Management and 
Budget under control number 1820-0030) 
(Authority: 20 U.S.C. 1412(a)(17)(C), 
(18)(C)(ii)) 


§300.165 Public participation. 

(a) Prior to the adoption of any 
policies and procedures needed to 
comply with Part B of the Act 
(including any amendments to those 
policies and procedures), the State must 
ensure that there are public hearings, 
adequate notice of the hearings, and an 
opportunity for comment available to 
the general public, including 
individuals with disabilities and parents 
of children with disabilities. 

(b) Before submitting a State plan 
under this part, a State must comply 


with the public participation 


requirements in paragraph (a) of this 


section and those in 20 U.S.C. 
1232d(b)(7). 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(19); 20 U. S. C: 
1232d(b)(7)) 


§300.166 Rule of construction. 


In complying with §§ 300.162 and 
300.163, a State may not use funds paid 
to it under this part to satisfy State-law 
mandated funding obligations to LEAs, 
including funding based on student 
attendance or enrollment, or inflation. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(20)) 
State Advisory Panel 


§300.167 State advisory panel. 


The State must establish and maintain 
an advisory panel for the purpose of 
providing policy guidance with respect 
to special education and related services 
for children with disabilities in the 
State. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(21)(A)) 


§300.168 Membership. 


(a) General. The advisory panel must 
consist of members appointed by the 
Governor, or any other official 
authorized under State law to make 
such appointments, be representative of 
the State population and be composed 
of individuals involved in, or concerned 
with the education of children with 
disabilities, including— 

(1) Parents of children with 
disabilities (ages birth through 26); 

(2) Individuals with disabilities; 

(3) Teachers; 

(4) Representatives of institutions of 
higher education that prepare special 
education and related services 
personnel; 

(5) State and local education officials, 
including officials who carry out 
activities under subtitle B of title VII of 
the McKinney-Vento Homeless 
Assistance Act, (42 U.S.C. 11431 et 
seq.); 

(6) Administrators of programs for 
children with disabilities; 

(7) Representatives of other State 


agencies involved in the financing or 


delivery of related services to children 
with disabilities; 

(8) Representatives of private schools 
and public charter schools; 

(9) Not less than one representative of 
a vocational, community, or business 
organization concerned with the 


provision of transition services to 
children with disabilities; 

(10) A representative from the State 
child welfare agency responsible for 
foster care; and 

(11) Representatives from the State 
juvenile and adult corrections agencies. 

(b) Special rule. A majority of the 
members of the panel must be 
individuals with disabilities or parents 
of children with disabilities (ages birth 
through 26). 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(21)(B) and (C)) 


§300.169 Duties. 


The advisory panel must— ~ 
(a) Advise the SEA of unmet needs 


* within the State in the education of 


children with disabilities; 

(b) Comment publicly on any rules or 
regulations proposed by the State 
regarding the education of children with 
disabilities; 

(c) Advise the SEA in developing 
evaluations and reporting on data to the 
Secretary under section 618 of the Act; 

(d) Advise the SEA in developing 
corrective action plans to address 
findings identified in Federal 
monitoring reports under Part B of the 
Act; and 

(e) Advise the SEA in developing and 
implementing policies relating to the 
coordination of services for children 
with disabilities. 


(Approved by the Office of Management and 


. Budget under control number 1820-0030) 
(Authority: 20 U.S.C. 1412(a)(21)(D)) 


Other Provisions Required for State 
Eligibility 


§300.170 Suspension and expulsion rates. 


(a) General. The SEA must examine 
data, including data disaggregated by 
race and ethnicity, to determine if 
significant discrepancies are occurring 
in the rate of long-term suspensions and 
expulsions of children with 
disabilities— 

(1) Among LEAs in the State; or 

(2) Compared to the rates for 
nondisabled children within those 
agencies. 

(b) Review and revision of Policies. If 
the discrepancies described in 
paragraph (a) of this section are 
occurring, the SEA must review and, if 
appropriate, revise (or require the 
affected State agency or LEA to revise) 
its policies, procedures, and practices 
relating to the development and 
implementation of IEPs, the use of 
positive behavioral interventions and 
supports, and procedural safeguards, to 
ensure that these policies, procedures, 
and practices comply with the Act. 


| 


Federal Register/Vol. 71, No. 156/Monday, August 14, 2006/Rules and Regulations 


46775 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(22)) 


§300.171 Annual description of use of . 
Part B funds. 

(a) In order to receive a grant in any 
fiscal year a State must annually 
describe— 

(1) How amounts retained for State 
administration and State-level activities 
under § 300.704 will be used to meet the 
requirements of this part; and 

2) How those amounts will be 
allocated among the activities described 
in § 300.704 to meet State priorities 
based on input from LEAs. 

(b) If a State’s plans for use of its 
funds under § 300.704 for the 
forthcoming year do not change from 
the prior year, the State may submit a 
letter to that effect to meet the 
requirement in paragraph (a) of this 
section. 

(c) The provisions of this section do 
not apply to the Virgin Islands, Guam, 
American Samoa, the Commonwealth of 
the Northern Mariana Islands, and the 
freely associated States. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1411(e)(5)) 


§300.172 Access to instructional 
materials. 

(a) General. The State must— 

- (1) Adopt the National Instructional 
Materials Accessibility Standard 
(NIMAS), published as appendix C to 
part 300, for the purposes of providing 
instructional materials to blind persons 
or other persons with print disabilities, 
in a timely manner after publication of 
the NIMAS in the Federal Register on 
July 19, 2006 (71 FR 41084); and 

(2) Establish a State definition of 
“timely manner”’ for purposes of 
paragraphs (b)(2) and (b}(3) of this . 
section if the State is not coordinating 
with the National Instructional 
Materials Access Center (NIMAC) or 
(b)(3) and (c)(2) of this section if the 
State is coordinating with the NIMAC. 

(b) Rights and responsibilities of SEA. 
(1) Nothing in this section shall be 
construed to require any SEA to 
coordinate with the NIMAC. 

(2) If an SEA chooses not to 
coordinate with the NIMAC, the SEA 
must provide an assurance to the 
Secretary that it will provide 
instructional materials to blind persons 
or other persons with print disabilities 
in a timely manner. 

(3) Nothing in this section relieves an 
SEA of its responsibility to ensure that 
children with disabilities who need 
instructional materials in accessible 
formats, but are not included under the 


definition of blind or other persons with 
print disabilities in § 300.172(e)(1)(i) or 
who need materials that cannot be 
produced from NIMAS files, receive 
those instructional materials in a timely 
manner. 

(4) In order to meet its responsibility 
under paragraphs (b)(2), (b)(3), and (c) of 
this section to ensure that children with 
disabilities who need instructional 
materials in accessible formats are 
provided those materials in a timely 
manner, the SEA must ensure that all 
public agencies take all reasonable steps 
to provide instructional materials in 
accessible formats to children with 
disabilities who need those 
instructional materials at the same time 
as other children receive instructional 
materials. 

(c) Preparation and delivery of files. If 
an SEA chooses to coordinate with the 
NIMAG, as of December 3, 2006, the 
SEA must— 

(1) As part of any print instructional 
materials adoption process, 
procurement contract, or other practice 
or instrument used for purchase of print 
instructional materials, must enter into 
a written contract with the publisher of 
the print instructional materials to— 

(i) Require the publisher to prepare’ 
and, on or before delivery of the print 
instructional materials, provide to 
NIMAC electronic files containing the 
contents of the print instructional 
materials using the NIMAS; or 

(ii) Purchase instructional materials 
from the publisher that are produced in, 
or may be rendered in, specialized 


formats. 


(2) Provide instructional materials to 
blind persons or other persons with 
print disabilities in a timely manner. 

(d) Assistive technology. In carrying 
out this section, the SEA, to the 
maximum extent possible, must work 
collaboratively with the State agency 
responsible for assistive technology 
programs. 

(e) Definitions. (1) In this section and 
§ 300.210— 

(i) Blind persons or other persons with 
print disabilities means children served 
under this part who may qualify to 


~ receive books and other publications 


produced in specialized formats in 
accordance with the Act entitled “An 
Act to provide books for adult blind,” 
approved March 3, 1931, 2 U.S.C 135a; 

(ii) National Instructional Materials 
Access Center or NIMAC means the 
center established pursuant to section 
674(e) of the Act; ; 

(iii) National Instructional Materials 
Accessibility Standard or NIMAS has 
the meaning given the term in section 
674(e)(3)(B) of the Act; 


(iv) Specialized formats has the 
“meaning given the term in section 
674(e)(3)(D) of the Act. 

(2) The definitions in paragraph (e)(1) 
of this section apply to each State and 
LEA, whether or not the State or LEA 
chooses to coordinate with the NIMAC. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(23), 1474(e)) 


§300.173 Overidentification and 
disproportionality. 


The State must have in effect, 
consistent with the purposes of this part 
and with section 618(d) of the Act, ~ 
policies and procedures designed to 
prevent the inappropriate 
overidentification or disproportionate 
representation by race and ethnicity of 
children as children with disabilities, 
including children with disabilities 
with a particular impairment described 
in § 300.8. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(24)) 


§300.174 Prohibition on mandatory 
medication. 


(a) General. The SEA must prohibit 
State and LEA personnel from requiring 
parents to obtain a prescription for 
substances identified under schedules I, 
II, Hl, IV, or V in section 202(c) of the 
Controlled Substances Act (21 U.S.C. 
812(c)) for a child as a condition of 
attending school, receiving an 
evaluation under §§ 300.300 through - 
300.311, or receiving services under this 
part. 

(b) Rule of construction. Nothing in 
paragraph (a) of this section shall be 
construed to create a Federal 
prohibition against teachers and other 
school personnel consulting or sharing 
classroom-based observations with 
parents or guardians regarding a 
student’s academic and functional 
performance, or behavior in the 
classroom or school, or regarding the 
need for evaluation for special 
education or related services under 
§ 300.111 (related to child find). 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(a)(25)) 
§300.175 SEA as provider of FAPE or 


direct services. 


If the SEA provides FAPE to children . 
with disabilities, or provides direct 
services to these children, the agency— 

(a) Must comply with any additional 
requirements of §§ 300.201 and 300.202 
and §§ 300.206 through 300.226 as if the 
agency were an LEA; and 
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(b) May use amounts that are 
otherwise available to the agency under 
Part B of the Act to serve those children 
without regard to § 300.202(b) (relating 
to excess costs). 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(b)) 


§ 300.176 Exception for prior State plans. 

(a) General. If a State has on file with 
the Secretary policies and procedures 
approved by the Secretary that 
demonstrate that the State meets any 
requirement of § 300.100, including any 
policies and procedures filed under Part 
B of the Act as in effect before, 
December 3, 2004, the Secretary 
considers the State to have met the 
requirement for purposes of receiving a 
grant under Part B of the Act. 

(b) Modifications made by a State. (1) 
Subject to paragraph (b)(2) of this 
section, policies and procedures 
submitted by a State in accordance with 
this subpart remain in effect until the 
State submits to the Secretary the 
modifications that the State determines 
necessary. 

(2) The,provisions of this subpart 
apply to a modification to an 
application to the same extent and in 
the same manner that they apply to the 
original plan. 

(c) Modifications required by the 
Secretary. The Secretary may require a 
State to modify its policies and 
procedures, but only to the extent 
necessary to ensure the State’s 
compliance with this part, if— 

(1) After December 3, 2004, the © 
provisions of the Act or the regulations 
in this part are amended; 

_(2) There is a new interpretation of 
this Act by a Federal court or a State’s 
highest court; or 

(3) There is an official finding of 
noncompliance with Federal law or 
regulations. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(c)(2) and (3)) 


§300.177 States’ sovereign immunity. 

(a) General. A State that accepts funds 
under this part waives its immunity 
under the 11th amendment to the 
Constitution of the United States from 
suit in Federal court for a violation of 
this part. 

(b) Remedies. In a suit against a State 
for a violation of this part, remedies 
(including remedies both at law and in 
equity) are available for such a violation 
in the suit against a public entity other 
than a State. . 

(c) Effective date. Paragraphs (a) and 
(b) of this section apply with respect to 


violations that occur in whole or part 


~ after the date of enactment of the 


Education of the Handicapped Act 
Amendments of 1990. 


(Authority: 20 U.S.C. 1404) 
Department Procedures 


§300.178 Determination by the Secretary 
that a State is eligible to receive a grant. 

If the Secretary determines that a 
State is eligible to receive a grant under 
Part B of the Act, the Secretary notifies 


-the State of that determination. 


(Authority: 20 U.S.C. 1412(d)(1)) 


§300.179 Notice and hearing before 
determining that a State is not eligible to 
receive a grant. 

(a) General. (1) The Secretary does not 
make a final determination that a State 
is not eligible to receive a grant under 
Part B of the Act until providing the 
State— 

(i) With reasonable notice; and 

(ii) With an opportunity for a hearing. 

(2) In implementing paragraph 
(a)(1)(i) of this section, the Secretary 
sends a written notice to the SEA by 
certified mail with return receipt 
requested. 

4) Content of notice. In the written 
notice described in paragraph (a)(2) of 
this section, the Secretary— 

(1) States the basis on which the 
Secretary proposes to make a final 
determination that the State is not 
eligible; 

2) May describe possible options for - 
resolving the issues; 

(3) Advises the SEA that it may 
request a hearing and that the request 
for a hearing must be made not later 
than 30 days after it receives the notice 
of the proposed final determination that 
the State is not eligible; and 

(4) Provides the SEA with information 
about the hearing procedures that will 
be followed. 


(Authority: 20 U.S.C. 1412(d)(2)) 


§ 300.180 Hearing official or panel. 

(a) If the SEA requests a hearing, the 
Secretary designates one or more 
individuals, either from the Department 
or elsewhere, not responsible for or 
connected with the administration of 
this program, to conduct a hearing. 

(b) If more than one individual is 
designated, the Secretary designates one 
of those individuals as the Chief 
Hearing Official of the Hearing Panel. If 
one individual is designated, that 
individual is the Hearing Official. 


(Authority: 20 U.S.C. 1412(d)(2))- 


§300.181 Hearing procedures. 

(a) As used in §§ 300.179 through 
300.184 the term party or parties means 
the following: 


(1) An SEA that requests a hearing 
regarding the proposed disapproval of 
the State’s eligibility under this part. 

(2) The Department official si 
administers the program of financial 
assistance under this part. 

(3) A person, group or agency with an 
interest in and having relevant 
information about the case that has 
applied for and been granted leave to 
intervene by the Hearing Official or 
Hearing Panel. 

(b) Within 15 days after receiving a 
request for a hearing, the Secretary 
designates a Hearing Official or Hearing 
Panel and notifies the parties. 

(c) The Hearing Official or Hearing 
Panel may regulate the course of 
proceedings and the conduct of the 
parties during the proceedings. The 
Hearing Official or Hearing Panel takes 
all steps necessary to conduct a fair and 
impartial proceeding, to avoid delay, 
and to maintain order, including the 
following: 

(1) The Hearing Official or Hearing 
Panel may hold conferences or other 
types of appropriate proceedings to 
clarify, simplify, or define the issues or 
to consider other matters that may aid 
in the disposition of the’case. 

(2) The Hearing Official or Hearing 


’ Panel may schedule a prehearing 


conference with the Hearing Official or 
Hearing Panel and the parties. 

(3) Any party may request the Hearing 
Official or Hearing Panel to schedule a 
prehearing or other conference. The 
Hearing Official or Hearing Panel 


_ decides whether a conference is 


necessary and notifies all parties. 

(4) At a prehearing or other 
conference, the Hearing Official or 
Hearing Panel and the parties may 
consider subjects such as— 

(i) Narrowing and clarifying issues; 

(ii) Assisting the parties in reaching 
agreements and stipulations; 

(iii) Clarifying the positions of the 
parties; 

(iv) Determining whether an 
evidentiary hearing or oral argument 
should be held; and 

(v) Setting dates for— 

(A) The exchange of written 
documents; 

(B) The receipt of comments from the 
parties on the need for oral argument or 
evidentiary hearing; 

(C) Patter proceedings before the 
Hearing Official or Hearing Panel 
(including an evidentiary hearing or oral 
argument, if either is scheduled); 

D) Requesting the names of witnesses 
each party wishes to present at an 
evidentiary hearing and estimation of 
time for each presentation; or 

(E) Completion of the review and the 
initial decision of the Hearing Official or 
Hearing Panel. 
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(5) A prehearing or other conference 
held under paragraph (b)(4) of this 
section may be conducted by telephone 
conference call. 

(6) At a prehearing or other 
conference, the parties must be prepared 
to discuss the subjects listed in 
paragraph (b)(4) of this section. 

(7) Following a prehearing or other 
conference the Hearing Official or 
Hearing Panel may issue a written 
statement describing the issues raised, 
the action taken, and the stipulations 
and agreements reached by the parties. 

(d) The Hearing Official or Hearing 
Panel may require parties to state their 
positions and to provide all or part of 
the evidence in writing. 

(e) The Hearing Official or Hearing 
Panel may require parties to present 
testimony through affidavits and to 
conduct cross-examination through 
interrogatories. 

(f) The Hearing Official or Hearing 
Panel may direct the parties to exchange 
relevant documents or information and 
lists of witnesses, and to send copies to 
the Hearing Official or Panel. 

(g) The Hearing Official or Hearing 
Panel may receive, rule on, exclude, or 
limit evidence at any stage of the 
proceedings. 

(h) The Hearing Official or Hearing 
Panel may rule on motions and other 
issues at any stage of the proceedings. 

(i) The Hearing Official or Hearing 
Panel may examine witnesses. 

(j) The Hearing Official or Hearing 
Panel may set reasonable time limits for 
submission of written documents. 

_ (k) The Hearing Official or Hearing 
Panel may refuse to consider documents 
or other submissions if they are not 
submitted in a timely manner unless 
good cause is shown. 

(1) The Hearing Official or Hearing 
Panel may interpret applicable statutes 
and regulations but may not waive them 
or rule on their validity. 

(m)(1) The parties must present their 
positions through briefs and the 
submission of other documents and may 
request an oral argument or evidentiary 
hearing. The Hearing Official or Hearing 


* Panel shall determine whether an oral 


argument or an evidentiary hearing is 
needed to clarify the positions of the 
parties. 

(2) The Hearing Official or Hearing 
Panel gives each party an opportunity to 
be represented by counsel. 

- (n) If the Hearing Official or Hearing 


“Panel determines that an evidentiary 


hearing would materially assist the 
resolution of the matter, the Hearing 
Official or Hearing Panel gives each 
party, in addition to the opportunity to 
be represented by counsel— 


(1) An opportunity to present 
witnesses on the party’s behalf; and 

(2) An opportunity to cross-examine 
witnesses either orally or with written 
questions. 

(o) The Hearing Official or Hearing 
Panel accepts any evidence that it finds 
is relevant and material to the 


- proceedings and is not unduly 


repetitious. 

(p)(1) The Hearing Official or Hearing 
Panel— 

(i) Arranges for the preparation of a 
transcript of each hearing; 

(ii) Retains the aunt transcript as 
part of the record of the hearing; and 

(iii) Provides one copy of the 
transcript to each party. 

(2) Additional copies of the transcript 
are available on request and with 


payment of the reproduction fee. 


(q) Each party must file with the 
Hearing Official or Hearing Panel all 
written motions, briefs, and other 
documents and must at the same time 
provide a copy to the other parties to the 
proceedings. 


(Authority: 20 U.S.C. 1412(d)(2)) 


§ 300.182 Initial decision;-final decision. 

(a) The Hearing Official or Hearing 
Panel prepares an initial written 
decision that addresses each of the 
points in the notice sent by the 
Secretary to the SEA under § 300.179 
including any amendments to or further 
clarifications of the issues, under 
§ 300.181(c)(7). 

(b) The initial decision of a Hearing 
Panel is made by a majority of Panel 
members. 

(c) The Hearing Official or Hearing 
Panel mails, by certified mail with 
return receipt requested, a copy of the 
initial decision to each party (or to the 
party’s counsel) and to the Secretary, 
with a notice stating that each party has 
an opportunity to submit written 
comments regarding the decision to the 
Secretary. 

(d) Each party may file comments and 


- recommendations on the initial decision 


with the Hearing Official or Hearing 
Panel within 15 days of the date the 
party receives the Panel’s decision. 

(e) The Hearing Official or Hearing 
Panel sends a copy of a party’s initial 
comments and recommendations to the 
other parties by certified mail with 
return receipt requested. Each party may 
file responsive comments and 
recommendations with the Hearing 
Official or Hearing Panel within seven 
days of the date the party receives the 
initial comments and recommendations. 

(f) The Hearing Official or Hearing 
Panel forwards the parties’ initial and 
responsive comments on the initial 
decision to the Secretary who reviews 


the initial decision and issues a final 
decision. 

(g) The initial decision of the Hearing 
Official or Hearing Panel becomes the 
final decision of the Secretary unless, 
within 25 days after the end of the time 
for receipt of written comments and 
recommendations, the Secretary informs 
the Hearing Official or Hearing Panel 
and the parties to a hearing in writing 
that the decision is being further 
reviewed for possible modification. 

(h) The Secretary rejects or modifies 
the initial decision of the Hearing 
Official or Hearing Panel if the Secretary 
finds that it is clearly erroneous. 

(i) The Secretary conducts the review 
based on the initial decision, the written 
record, the transcript of the Hearing 
Official’s or Hearing Panel’s 
proceedings, and written comments. 

(j) The Secretary may remand the 
matter to the Hearing Official or Hearing 
Panel for further proceedings. 

(k) Unless the Secretary remands the 
matter as provided in paragraph (j) of 
this section, the Secretary issues the 
final decision, with any necessary 
modifications, within 30 days after 
notifying the Hearing Official or Hearing 
Panel that the initial decision is being 
further reviewed. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1412(d)(2)) 


- §300.183 Filing requirements. 


(a) Any written submission by a party | 
under §§ 300.179 through 300.184 must 
be filed by hand delivery, by mail, or by 
facsimile transmission. The Secretary 
discourages the use of facsimile 
transmission for documents longer than 
five pages. 

(b) The filing date under paragraph (a) 
of this section is the date the document 
is— 

(1) Hand-delivered; 

(2) Mailed; or 

(3) Sent by facsimile transmission. 

(c) A party filing by facsimile 
transmission is responsible for 
confirming that a complete and legible 
copy of the document was received by 
the Department. 

(d) If a document is filed by facsimile 
transmission, the Secretary, the Hearing 
Official, or the Hearing Panel, as 
applicable, may require the filing of a 
follow-up hard copy by hand delivery or 
by mail within a reasonable period of 
time. 

(e) If agreed upon by the parties, 
service of a document may be made 
upon the other party by facsimile 
transmission. 


(Authority: 20 U.S.C. 1412(d)) 
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§ 300.184 Judicial review. 


If a State is dissatisfied with the 

’ Secretary’s final decision with respect to 
the eligibility of the State under section 
612 of the Act, the State may, not later 
than 60 days after notice of that 
decision, file with the United States 
Court of Appeals for the circuit in 
which that State is located a petition for 
review of that decision. A copy of the 
petition must be transmitted by the 
clerk of the court to the Secretary. The 
Secretary then files in the court the 
record of the proceedings upon which 
the Secretary’s decision was based, as 
provided in 28 U.S.C. 2112. 


(Authority: 20 U.S.C. 1416(e)(8)) 
§300.185 [Reserved] 


§300.186 Assistance under other Federal 
programs. 


Part B of the Act may not be 
construed to permit a State to reduce 
medical and other assistance available, 
or to alter eligibility, under titles V and 
XIX of the Social Security Act with 
respect to:the provision of FAPE for 
children with disabilities in the State. 


(Authority: 20 U.S.C. 1412(e)) 
By-pass for Children in Private Schools 


§300.190 By-pass—general. 


(a) If, on December 2, 1983, the date 
of enactment of the Education of the 
Handicapped Act Amendments of 1983, 
an SEA was prohibited by law from 
providing for the equitable participation 
in special programs of children with 
disabilities enrolled in private 
elementary schools and secondary 
schools as req:.ired by section 
612(a)(10)(A) of the Act, or if the 
Secretary determines that an SEA, LEA, 
or other public agency has substantially 
failed or is unwilling to provide for such 
equitable participation then the 
Secretary shall, notwithstanding such 
provision of law, arrange for the 
provision of services to these children 
through arrangements which shall be 
subject to the requirements of section 
612(a)(10)(A) of the Act. 

(b) The Secretary waives the 
requirement of section 612(a)(10)(A) of 
the Act and of §§ 300.131 through 
300.144 if the Secretary implements a 
by-pass. 

(Authority: 20 U.S.C. 1412(f)(1)) 


§300.191 Provisions for services under a 
by-pass. 

(a) Before implementing a by-pass, the 
Secretary consults with appropriate 
public and private school officials, 
including SEA officials, in the affected 
State, and as appropriate, LEA or other 


public agency officials to consider 
matters such as— 

(1) Any prohibition imposed by State 
law that results in the need for a by- 
pass; and 

(2) The scope and nature of the 
services required by private school 
children with disabilities in the State, 
and the number of children to be served 
under the by-pass. 

(b) After determining that a by- -pass is 


~ required, the Secretary arranges for the 


provision of services to private school 
children with disabilities in the State, 


- LEA or other public agency in a manner 


consistent with the requirements of 
section 612(a)(10)(A) of the Act and 

§§ 300.131 through 300.144 by 
providing services through one or more 
agreements with appropriate parties. 

(c) For any finch Fae that a by-pass 
is implemented, the Secretary 
determines the maximum amount to be 
paid to the providers of services by 
multiplying— 

(1) A per child amount determined by 
dividing the total amount received by 
the State under Part B of the Act for the 
fiscal year by the number of children 
with disabilities served in the prior year 
as reported to the Secretary under 
section 618 of the Act; by 

(2) The number of private school 
children with disabilities (as defined in 
§§ 300.8(a) and 300.130) in the State, 
LEA or other public agency, as 
determined by the Secretary on the basis 
of the most recent satisfactory data 
available, which may include an 
estimate of the number of those children 
with disabilities. 

(d) The Secretary deducts from the 
State’s allocation under Part B of the Act 
the amount the Secretary determines is 
necessary to implement a by-pass and 
pays that amount to the provider of 
services. The Secretary may withhold 


this amount from the State’s allocation | 


pending final resolution of any 
investigation or complaint that could 
result in a determination that a by-pass 
must be implemented. 


(Authority: 20 U.S.C. 1412(f)(2)) 


§300.192 Notice of intent to implement a 
by-pass. 

(a) Before taking any final action to 
implement a by-pass, the Secretary 
provides the SEA and, as appropriate, 
LEA or other public agency with written 
notice. 

(b) In the written notice, the » 

Secret 

(1) States the reasons for the proposed 
by-pass in sufficient detail to allow the 
SEA and, as appropriate, LEA or other 
public agency to respond; and 

(2) Advises the SEA and, as 
appropriate, LEA or other public agency 


that it has a specific period of time (at 
least 45 days) from receipt of the written 
notice to submit written objections to 
the proposed by-pass and that it may 
request in writing the opportunity for a 
hearing to shew cause why a by-pass 
should not be implemented. 

(c) The Secretary sends the notice to 
the SEA and, as appropriate, LEA or 
other public agency by certified mail 
with return receipt requested. 


(Authority: 20 U.S.C. 1412(f)(3)(A)) 


§300.193 Request to show cause. 

An SEA, LEA or other public agency 
in receipt of a notice under § 300.192 
that seeks an opportunity to show cause 
why a by-pass should not be 
implemented must submit a written 
request for a show cause hearing to the 
Secretary, within the specified time 
period in the written notice in 
§ 300.192(b)(2). 


(Authority: 20 U.S.C. 1412(f)(3)) 


§300.194 Show cause hearing. 

(a) If a show cause hearing is 
requested, the Secretary— 

1) Notifies the SEA and affected LEA 
or other public agency, and other 
appropriate public and private school 
officials of the time and place for the 
hearing; 

(2) Designates a person to conduct the 
show cause hearing. The designee must 
not have had any responsibility for the 
matter brought for a hearing; and 

(3) Notifies the SEA, LEA or other 
public agency, and representatives of 
private schools that they may be 
represented by legal counsel and submit 
oral or written evidence and arguments 
at the hearing. 

(b) At the show cause hearing, the 
designee considers matters such as— 

(1) The necessity for implementing a 
by-pass; 

(2) Possible factual errors in the 
written notice of intent to implement a 
by-pass; and 

(3) The objections raised by public 
and private school representatives. 

(c) The designee may regulate the 
course of the proceedings and the 
conduct of parties during the pendency 
of the proceedings. The designee takes 
all steps necessary to conduct a fair and 
impartial proceeding, to avoid delay, 
and to maintain order. 

(d) The designee has no authority to 
require or conduct discovery. 

e) The designee may interpret 
applicable statutes and regulations, but 
may not waive them or rule on their 


e designee arranges for the 
preparation, retention, and, if 
appropriate, dissemination of the record 
of the hearing. 
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(g) Within 10 days after the hearing, 
the designee— 

(1) Indicates that a decision will be 
issued on the basis of the existing 
record; or 

(2) Requests further information from 
the SEA, LEA, other public agency, 
representatives of private schools or 
Department officials. 


(Authority: 20 U.S.C. 1412(f)(3)) 


§300.195 Decision. 


(a) The designee who conducts the 
show cause hearing— 

(1) Within 120 days after the record of 
a show cause hearing is closed, issues 
a written decision that includes a 
statement of findings; and 

(2) Submits a copy of the decision to 
the Secretary and sends a copy to each 
party by certified mail with return 
receipt requested. 

(b) Each party may submit comments 
and recommendations on the designee’s 
decision to the Secretary within 30 days 
of the date the party receives the 
designee’s decision. 

(c) The Secretary adopts, reverses, or 
modifies the designee’s decision and 
notifies all parties to the show cause. 
hearing of the Secretary’s final action. 
That notice is sent by certified mail with 
return receipt requested. 


(Authority: 20 U.S.C. 1412(f)(3)) 


§300.196 Filing requirements. 

(a) Any written submission under 
§ 300.194 must be filed by hand- ~ 
delivery, by mail, or by facsimile 
transmission. The Secretary discourages 
the use of facsimile transmission for 
documents longer than five pages. 

(b) The filing date under paragraph (a) 
of this section is the date the document 
is— 

(1) Hand-delivered; 

(2) Mailed; or 

(3) Sent by facsimile transmission. 

(c) A party filing by facsimile 
transmission is responsible for 
confirming that a complete and legible 
copy of the document was received by 
the Department. 

(d) If a document is filed by facsimile 
transmission, the Secretary or the 
hearing officer, as applicable, may 
require the filing of a follow-up hard 
copy by hand-delivery or by mail within 
a reasonable period of time. 

(e) If agreed upon by the parties, 
service of a document may be made 
upon the other party by facsimile 
transmission. 

(f} A party must show a proof of 
mailing to establish the filing date under 
paragraph (b)(2) of this section as 
provided in 34 CFR 75.102(d). 


. (Authority: 20 U.S.C. 1412(f)(3)) 


§300.197 Judicial review. 

If dissatisfied with the Secretary’s 
final action, the SEA may, within 60 
days after notice of that action, file a 
petition for review with the United 
States Court of Appeals for the circuit in 
which the State is located. The 
procedures for judicial review are 
described in section 612(f}(3) (B) 
through (D) of the Act. 


(Authority: 20 U.S.C. 1412(f)(3)(B)-(D)) 


§300.198 Continuation of a by-pass. 
The Secretary continues a by-pass 
until the Secretary determines that the 
SEA, LEA or other public agency will 
meet the requirements for providing 

services to private school children. 


(Authority: 20 U.S.C. 1412(f)(2)(C)) 
State Administration 


§300.199 State administration. 

(a) Rulemaking. Each State that 
receives funds under Part B of the Act 
must— 

(1) Ensure that any State rules, 
regulations, and policies relating to this 
part conform to the purposes of this 


art; 
: (2) Identify in writing to LEAs located 
in the State and the Secretary any such 
rule, regulation, or policy as a State- 
imposed requirement that is not 
required by Part B of the Act and 
Federal regulations; and 

(3) Minimize the number of rules, 
regulations, and policies to which the 
LEAs and schools located in the State 
are subject under Part B of the Act. 

(b) Support and facilitation. State 
rules, regulations, and policies under. 
Part B of the Act must support and 
facilitate LEA and school-level system 
improvement designed to enable 
children with disabilities to meet the 
challenging State student academic 
achievement standards. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


(Authority: 20 U.S.C. 1407) 


Subpart C—Local Educational Agency 
Eligibility 


§300.200 Condition of assistance. 

An LEA is eligible for assistance 
under Part B of the Act for a fiscal year 
if the agency submits a plan that 


provides assurances to the SEA that the ~ 


LEA meets each of the conditions in 
§§ 300.201 through 300.213. 


(Authority: 20 U.S.C. 1413(a)) 


§300.201 Consistency with State policies. 

The LEA, in providing for the 
education of children with disabilities 
within its jurisdiction, must have in 
effect policies, procedures, and 


programs that are consistent with the 
State policies and procedures 
established under §§ 300.101 through 
300.163, and §§ 300.165 through 
300.174. 


(Approved by the Office of Management and 
Budget under control number 1820-0600) 


(Authority: 20 U.S.C. 1413{a)(1)) 


§300.202 Use of amounts. 


(a) General. Amounts provided to the 
LEA under Part B of the Act— 

(1) Must be expended in accordance 
with the applicable provisions of this 
part; 
(2) Must be used only to pay the 
excess costs of providing special 
education and related services to 
children with disabilities, consistent 
with paragraph (b) of this section; and 

(3) Must be used to supplement State, 
local, and other Federal funds and not 
to supplant those funds. 

(b) Excess cost requirement—(1) . 
General. (i) The excess cost requirement 
prevents an LEA from using funds 
provided under Part B of the Act to pay 
for all of the costs directly attributable 
to the education of a child with a 
disability, subject to paragraph (b)(1)(ii) 
of this section. 

(ii) The excess cost requirement does 
not prevent an LEA from using Part B 
funds to pay for all of the costs directly 
attributable to the education of a child 


with a disability in any of the ages 3, 4, 


5, 18, 19, 20, or 21, if no local or State 
funds are available for nondisabled 
children of these ages. However, the 
LEA must comply with the 
nonsupplanting and other requirements 
of this part in providing the education. 
and services for these children. 

(2)(i) An LEA meets the excess cost 
requirement if it has spent at least a 
minimum average amount for the 
education of its children with 
disabilities before funds under Part B of 
the Act are used. 

(ii) The amount described in 
paragraph (b)(2)(i) of this section is 
determined in accordance with the 
definition of excess costs in § 300.16. 
That amount may not include capital 
outlay or debt service. 

(3) If two or more LEAs jointly 
establish eligibility in accordance with 
§ 300.223, the minimum average amount 
is the average of the combined 
minimum average amounts determined 
in accordance with the definition of 
excess costs in § 300:16 in those 


~ agencies for elementary or secondary 


school students, as the case may be. 


_ (Approved by the Office of Management and 


Budget under control number 1820-0600) 
(Authority: 20 U.S.C. 1413(a)(2)(A)) 
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§ 300.203 Maintenance of effort. 


(a) General. Except as provided in 
§§ 300.204 and 300.205, funds provided 
to an LEA under Part B of the Act must 
not be used to reduce the level of 
expenditures for the education of 
children with disabilities made by the 
LEA from local funds below the level of 
those expenditures for the preceding 
fiscal year. 

(b) Standard. (1) Except as provided 
in paragraph (b)(2) of this section, the 
SEA must determine that an LEA 
complies with paragraph (a) of this 
section for purposes of establishing the 
LEA’s eligibility for an award for a fiscal 
year if the LEA budgets, for the 
education of children with disabilities, 
at least the same total or per capita 
amount from either of the following 
sources as the LEA spent for that 
purpose from the same source for the 
most recent prior year for which 
information is available: 

(i) Local funds only. 

(ii) The combination of State and local 
funds. 

(2) An LEA that relies on paragraph 
(b)(1)(i)-of this section for any fiscal year 
must ensure that the amount of local 
funds it budgets for the education of 
children with disabilities in that year is 
at least the same, either in total or per 
capita, as the amount it spent for that 
purpose in the most recent fiscal year 
for which information is available and 
the standard in paragraph (b)(1)(i) of 
this section was used to establish its 
compliance with this section. _ 

(3) The SEA may not consider any 
expenditures made from funds provided 
by the Federal Government for which 
the SEA is required to account to the 
-Federal Government or for which the 
LEA is required to account to the 
Federal Government directly or through 
the SEA in determining an LEA’s 
compliance with the requirement in 
paragraph (a) of this section. 

(Approved by the Office of Management and 
Budget under control number 1820-0600) 


(Authority: 20 U.S.C. 1413(a)(2)(A)) 


§ 300.204 Exception to maintenance of 
effort. 

Notwithstanding the restriction in 
§ 300.203(a), an LEA may reduce the 
level of expenditures by the LEA under 
Part B of the Act below the level of 
those expenditures for the preceding 
fiscal year if the reduction is attributable 
to any of the following: 

(a) The voluntary departure, by 
retirement or otherwise, or departure for 
just cause, of special education or 
related services personnel. 

(b) A decrease in the enrollment of 
children with disabilities. 


(c) The termination of the obligation 
of the agency, consistent with this part, 
to provide a program of special 
education to a particular child with a 
disability that is ar exceptionally costly 
program, as determined by the SEA, 
because the child— 

(1) Has left the jurisdiction of the 
agency; 

(2) Has reached the age at which the 
obligation of the agency to provide 
FAPE to the child has terminated; or _ 

(3) No longer needs the program of 
special education. 

(d) The termination of costly 
expenditures for long-term purchases, 
such as the acquisition of equipment or 
the construction of school facilities. 

(e) The assumption of cost by the high 
cost fund operated by the SEA under 
§ 300.704(c). 

(Approved by the Office of Management and 
Budget under contro] number 1820-0600) 


(Authority: 20 U.S.C. 1413(a)(2)(B)) 


§300.205 Adjustment to local fiscal efforts 
in certain fiscal years. 

(a) Amounts in excess. 
Notwithstanding § 300.202(a)(2) and (b) 
and § 300.203(a), and except as 
provided in paragraph (d) of this section 
and § 300.230(e)(2), for any fiscal year 
for which the allocation received by an 
LEA under § 300.705 exceeds the 
amount the LEA received for the 
previous fiscal year, the LEA may 
reduce the level of expenditures 
otherwise required by § 300.203(a) by 
not more than 50 percent of the amount 
of that excess. 

(b) Use of amounts to carry out 
activities under ESEA. If an LEA 
exercises the authority under paragraph 
(a) of this section, the LEA must use an 
amount of local funds equal to the 
reduction in expenditures under 


paragraph (a) of this section to carry out ~ 


activities that could be supported with 
funds under the ESEA regardless of 
whether the LEA is using funds under 
the ESEA for those activities. 


amount of expenditures that the LEA 
may reduce under paragraph (a) of this 
section. 


(Approved by the Office of Management and 
Budget under control number 1820-0600) 


(Authority: 20 U.S.C. 1413(a)(2)(C)) 


§300.206 Schoolwide programs under title 
1 of the ESEA. 


(a) General. Notwithstanding the. 
provisions of §§ 300.202 and 300.203 or 
any other provision of Part B of the Act, 
an LEA may use funds received under 
Part B of the Act for any fiscal year to 
carry out a schoolwide program under 
section 1114 of the ESEA, except that 
the amount used in any schoolwide 
program may not exceed— 

(1)(i) The amount received by the LEA 
under Part B of the Act for that fiscal 
year; divided by 

(ii) The number of children with 
disabilities in the jurisdiction of the 
LEA; and multiplied by 

(2) The number of children with 
disabilities participating in the 
schoolwide program. 

(b) Funding conditions. The funds 
described in paragraph (a) of this 
section are subject to the following 
conditions: 

(1) The funds must be considered as 
Federal Part B funds for purposes of the 
calculations required by § 300.202(a)(2) 
and (a)(3). 

(2) The funds may be used without 
regard to the requirements of 
§ 300.202(a)(1). 

(c) Meeting other Part B requirements. 
Except as provided in paragraph (b) of 
this section, all other requirements of 
Part B of the Act must be met by an LEA 
using Part B funds in accordance with 
paragraph (a) of this section, including 
ensuring that children with disabilities 
in schoolwide program schools— 

(1) Receive services in accordance 
with a properly developed IEP; and 

(2) Are afforded all of the rights and 
services guaranteed to children with 


(c) State prohibition. Notwithstanding — disabilities under the Act. 


paragraph (a) of this section, if an SEA 
determines that an LEA is unable to 
establish and maintain programs of 
FAPE that meet the requirements of 
section 613(a) of the Act and this part 
or the SEA has taken action against the 


- LEA under section 616 of the Act and 


subpart F of these regulations, the SEA 
must prohibit the LEA from reducing 
the level of expenditures under _ 
paragraph (a) of this section for that 
fiscal year. 

(d) Special rule. The amount of funds 
expended by an LEA for early 
intervening services under § 300.226 
shall count toward the maximum 


(Approved by the Office of Management and 
Budget under control number 1820-0600) 


(Authority: 20 U.S.C. 1413(a)(2)(D)) 


§300.207 Personnel development. 


The LEA must ensure that all 
personnel necessary to carry out Part B 


’ of the Act are appropriately and 


adequately prepared, subject to the 
requirements of § 300.156 (related to 
personnel qualifications) and section 
2122 of the ESEA. 


(Appraved by the Office of Management and 
Budget under control number 1820-0600) 


(Authority: 20 U.S.C. 1413(a)(3)) 
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§300.208 Permissive use of funds. 

(a) Uses. Notwithstanding §§ 300.202, 
300.203(a), and 300.162(b), funds 
provided to an LEA under Part B of the 
Act may be used for the following 
activities: 

(1) Services and aids that also benefit 
nondisabled children. For the costs of 
special education and related services, 
and supplementary aids and services, 
provided in a regular class or other 
education-related setting to a child with 
a disability in accordance with the IEP 
of the child, even if one or more 
nondisabled children benefit from these 
services. 

(2) Early intervening services. To 
develop and implement coordinated, 
early intervening educational services in 
accordance with § 300.226. 

(3) High cost special education and 
related services. To establish and 
implement cost or risk sharing funds, 
consortia, or cooperatives for the LEA 
itself, or for LEAs working in a 
consortium of which the LEA is a part, 
to pay for high cost special education 
and related services. 

(b) Administrative case 
An LEA may use funds received under 
Part B of the Act to purchase 
appropriate technology for 
recordkeeping, data collection, and 
related case management activities of 


teachers and related services personnel ~ 


providing services described in the IEP 
of children with disabilities, that is 
needed for the implementation of those 
case management activities. 


(Approved by the Office of Management and 
Budget under control number 1820-0600) 


(Authority: 20 U.S.C. 1413(a)(4)) 


§300.209 Treatment of charter schools 
and their students. 

(a) Rights of children with disabilities. 
Children with disabilities who attend 
public charter schools and their parents 
retain all rights under this part. 

(b) Charter schools that je public 
schools of the LEA. (1) In carrying out 
Part B of the Act and these regulations 
with respect to charter schools that are 
public schools of the LEA, the LEA 
must— 

(i) Serve children with disabilities 


- attending those charter schools in the 


same manner as the LEA serves children 
with disabilities in its other schools, 
including providing supplementary and 
related services on site at the charter 
school to the same extent to which the 
LEA has a policy or practice of 
providing such services on the site to its 
other public schools; and 

(ii) Provide funds under Part B of the 
Act to those charter schools— 

(A) On the same basis as the LEA | 
provides funds to the LEA’s other public 


schools, including proportional 
distribution based on relative 
enrollment of children with disabilities; 


and 

(B) At the same time as the LEA 
distributes other Federal funds to the 
LEA’s other public schools, consistent 
with the State’s charter school law. 

(2) If the public charter school is a 
school of an LEA that receives funding 
under § 300.705 and includes other 
public schools— 

(i) The LEA is responsible for 
ensuring that the requirements of this 
part are met, unless State law assigns 
that responsibility to some other entity; 
and 

(ii) The LEA must meet the 
requirements of paragraph (b)(1) of this 
section. 

(c) Public charter schools that are 
LEAs. If the public charter school is an 
LEA, consistent with § 300.28, that 
receives funding under § 300.705, that 
charter school is responsible for 
ensuring that the requirements of this 
part are met, unless State law assigns 
that responsibility to some other entity. 

(d) Public charter schools that are not 
an LEA ora school that is part of an 
LEA. (1) If the public. charter school is 
not an LEA receiving funding under 
§ 300.705, or a school that is part of an 
LEA receiving funding under § 300.705, 
the SEA is responsible for ensuring that 
the requirements of this part are met. 

(2) Paragraph (d)(1) of this section 
does not preclude a State from assigning 
initial responsibility for ensuring the 
requirements of this part are met to 
another entity. However, the SEA must 
maintain the ultimate responsibility for 
ensuring compliance with this part, 
consistent with § 300.149. 

(Approved by the Office of Management and 
Budget under control number 1820-0600) 


(Authority: 20 U.S.C. 1413(a)(5)) 


§300.210 Purchase of instructional 
materials. 

(a) General. Not later than December 
3, 2006, an LEA that chooses to 
coordinate with the National 
Instructional Materials Access Center 
(NIMAC), when purchasing print 
instructional materials, must acquire 
those instructional materials in the same 
manner, and subject to the same 
conditions as an SEA under § 300.172. 

(b) Rights of LEA. (1) Nothing in this 
section shall be construed to require an 
LEA to coordinate with the NIMAC. 

(2) If an LEA chooses not to 
coordinate with the NIMAC, the LEA 
must provide an assurance to the SEA 
that the LEA will provide instructional 
materials to blind persons or other 
persons with print disabilities in a 
timely manner. 


(3) Nothing in this section relieves an 
LEA of its responsibility to ensure that 
children with disabilities who need 
instructional materials in accessible 
formats but are not included under the 
definition of blind or other persons with 
print disabilities in § 300.172(e)(1)(i) or 
who need materials that cannot be 
produced from NIMAS files, receive 
those instructional materials in a timely 
manner. 


(Approved by the Office of Management and 
Budget under control number 1820-0600) 


(Authority: 20 U.S.C. 1413(a)(6)) 


§300.211 Information for SEA. 

The LEA must provide the SEA with 
information necessary to enable the SEA 
to carry out its duties under Part B of 
the Act, including, with respect to 
§§ 300.157 and 300.160, information 
relating to the performance of children 
with disabilities participating in 
programs carried out under Part B of the 
Act. 


(Approved by the Office of Management and 
Budget under control number 1820-0600) 


(Authority: 20 U.S.C. 1413{a)(7)) 


§0.212 Public information. 

The LEA must make available to 
parents of children with disabilities and 
to the general public all documents 
relating to the eligibility of the agency 
under Part B of the Act. 


(Approved by the Office of Management and 
Budget under control number 1820-0600) 


(Authority: 20 U.S.C. 1413(a)(8)) 


§300.213 Records regarding migratory 
children with disabilities. 

The LEA must cooperate in the 
Secretary’s efforts under section 1308 of 
the ESEA to ensure the linkage of 
records pertaining to migratory children 
with disabilities for the purpose of 
electronically exchanging, among the 
States, health and educational 
information regarding those children. 
(Approved by the Office of Management and 
Budget under control number 1820-0600) 


(Authority: 20 U.S.C. 1413(a)(9)) 
§§ 300.214-300.219 [Reserved] 


§ 300.220 Exception for prior local plans. 
(a) General. If an LEA or a State 
agency described in § 300.228 has on 
file with the SEA policies and 
procedures that demonstrate that the 
LEA or State agency meets any 
requirement of § 300.200, including any 
policies and procedures filed under Part 
B of the Act as in effect before December 
3, 2004, the SEA must consider the LEA 
or State agency to have met that 
requirement for purposes of receiving 
assistance under Part B of the Act. 
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(b) Modification made by an LEA or 
State agency. Subject to paragraph (c) of 
this section, policies and procedures 
submitted by an LEA or a State agency 
in accordance with this subpart remain 
in effect until the LEA or State agency 
submits to the SEA the modifications 
that the LEA or State agency determines 
are necessary. 

(c) Modifications required by the SEA. 
The SEA may require an LEA or a State 
agency to modify its policies and 
procedures, but only to the extent 
necessary to ensure the LEA’s or State 
agency’s compliance with Part B of the 
Act or State law, if— 

(1) After December 3, 2004, the 
effective date of the Individuals with 
Disabilities Education Improvement Act 
of 2004, the applicable provisions of the 
Act (or the regulations developed to 
c out the Act) are amended; 

“2 There is a new interpretation of an 
applicable provision of the Act by 
Federal or State courts; or 

(3) There is an official finding of 
noncompliance with Federal or State 
law or regulations. 


(Authority: 20 U.S.C. 1413(b)) 


§300.221 Notification of LEA or State 
agency in case of ineligibility. 

If the SEA determines that an LEA or 
State agency is not eligible under Part B 
of the Act, then the SEA must— 

(a) Notify the LEA or State agency of 
that determination; and 

(b) Provide the LEA or State agency 
with reasonable notice and an 
opportunity for a hearing. 

(Authority: 20 U.S.C. 1413(c)) 


§300.222 LEA and State agency 
compliance. 

(a) General. If the SEA, after 
reasonable notice and an opportunity 
for a hearing, finds that an LEA or State 
agency that has been determined to be 
eligible under this subpart is failing to 
comply with any requirement described 
in §§ 300.201 through 300.213, the SEA 

must reduce or must not provide any 
further payments to the LEA or State 
agency until the SEA is satisfied that the 
LEA or State agency is complying with 
that requirement. 

(b) Notice requirement. Any State 
agency or LEA in receipt of a notice 
described in paragraph (a) of this 
section must, by means of public notice, 
take the measures necessary to bring the 
pendency of an action pursuant to this 
section to the attention of the public 
within the jurisdiction of the agency. 

(c) Consideration. In carrying out its 
responsibilities under this section, each 
SEA must consider any decision 
resulting from a hearing held under 
§§ 300.511 through 300.533 that is 


adverse to the LEA or State agency 
involved in the decision. 


(Authority: 20 U.S.C. 1413(d)) 


§300.223 Joint establishment of eligibility. 

(a) General. An SEA may require an 
LEA to establish its eligibility jointly 
with another LEA if the SEA determines 
that the LEA will be ineligible under 
this subpart because the agency will not 
be able to establish and maintain 
programs of sufficient size and scope to 
effectively meet the needs of children 
with disabilities. 

(b) Charter school exception. An SEA 
may not require a charter school that is 
an LEA to jointly establish its eligibility 
under paragraph (a) of this section 
unless the charter school is explicitly 
permitted to do so under the State’s 
charter school statute. 

(c) Amount of payments. If an SEA 
requires the joint establishment of 
eligibility under paragraph (a) of this 
section, the total amount of funds made 
available to the affected LEAs must be 
equal to the sum of the payments that 
each LEA would have received under 
§ 300.705 if the agencies were eligible 
for those payments. 


(Authority: 20 U.S.C. 1413(e)(1) and (2)) 


§ 300.224 Requirements for establishing 
eligibility. 

(a) Requirements for LEAs in general. 
LEAs that establish joint eligibility 
under this section must— 

(1) Adopt policies and procedures 
that are consistent with the State’s 
policies and procedures under 
§§ 300.101 through 300.163, and 
§§ 300.165 through 300.174; and 

(2) Be jointly responsible for 
implementing programs that receive 
assistance under Part B of the Act. 

(b) Requirements for educational 
service agencies in general. If an 
educational service agency is required 
by State law to carry out programs 
under Part B of the Act, the joint 
responsibilities given to LEAs under 
Part B of the Act— 

(1) Do not apply to the administration 
and disbursement of any payments 
received by that educational service 
agency; an 

(2) Must be carried out only by that 
educational service agency. 

(c) Additional requirement. 
Notwithstanding any other provision of 
§§ 300.223 through 300.224, an 
educational service agency must 
provide for the education of children 
with disabilities in the least restrictive 
environment, as required by § 300.112. 


(Approved by the Office of Management and 
Budget under control number 1820-0600) 


' (Authority: 20 U.S.C. 1413(e)(3) and (4)) 


§ 300.225 [Reserved] 


§ 300.226 Early intervening services. 

(a) General. An LEA may not use more 
than 15 percent of the amount the LEA 
receives under Part B of the Act for any 
fiscal year, less any amount reduced by 
the LEA pursuant to § 300.205, if any, in 
combination with other amounts (which 
may include amounts other than 
education funds), to develop and 
implement coordinated, early 
intervening services, which may include 
interagency financing structures, for 
students in kindergarten through grade 
12 (with a particular emphasis on 
students in kindergarten through grade 
three) who are not currently identified 
as needing special education or related 
services, but who need additional 
academic and behavioral support to 
succeed in a general education 
environment. (See Appendix D for 
examples of how § 300.205(d), regarding 
local maintenance of effort, and 
§ 300.226(a) affect one another.) 

(b) Activities. In implementing 
coordinated, early intervening services 
under this section, an LEA may carry 
out activities that include— 

(1) Professional development (which 
may be provided by entities other than 
LEAs) for teachers and other school staff 
to enable such personnel to deliver 
scientifically based academic and 
behavioral interventions, including 
scientifically based literacy instruction, 
and, where appropriate, instruction on 
the use of adaptive and instructional 
software; and 

(2) Providing educational and 
behavioral evaluations, services, and 
supports, including scientifically based 
literacy instruction. 

(c) Construction. Nothing in this 
section shall be construed to either limit 
or create a right to FAPE under Part B 
of the Act or to delay appropriate 
evaluation of a child suspected of 
having a disability. 

(d) Reporting. Each LEA that develops 
and maintains coordinated, early 
intervening services under this section 
must annually report to the SEA on— 

(1) The number of children served 
under this section who received early 
intervening services; and 

(2) The number of children served 
under this section who received early 
intervening services and subsequently 
receive special education and related 
services under Part B of the Act during 
the preceding two year period. 

(e) Coordination with ESEA. Funds 
made available to carry out this section 
may be used to carry out coordinated, 
early intervening services aligned with 
activities funded by, and carried out 
under the ESEA if those funds are used 
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to supplement, and not supplant, funds 
made available under the ESEA for the 
activities and services assisted under 
this section. 


(Approved by the Office of Management and 
Budget under contro] number 1820-0600) 


(Authority: 20 U.S.C. 1413(f}) 


§300.227 Direct services by the SEA. 


(a) General. (1) An SEA must use the 
payments that would otherwise have 
been available to an LEA or to a State 
agency to provide special education and 
related services directly to children with 
disabilities residing in the area served 
by that LEA, or for whom that State 
agency is responsible, if the SEA 

_determines that the LEA or State 
agency— 

(i) Has not provided the information 
needed to establish the eligibility of the 
LEA or State agency, or elected not to 
apply for its Part B allotment, under Part 
B of the Act; 

(ii) Is unable to establish and maintain 
programs of FAPE that meet the 
requirements of this part; 

(iii) Is unable or unwilling to be 
consolidated with one or more LEAs in 
order to establish and maintain the 
programs; or 

(iv) Has one or more children with 
disabilities who can best be served by a 
regional or State program or service 
delivery system designed to meet the 
needs of these children. 

(2) SEA administrative procedures. (i) 
In meeting the requirements in _ 
paragraph (a)(1) of this section, the SEA 
may provide special education and 


related services directly, by contract, or - 


through other arrangements. 

(ii) The excess cost requirements of 
§ 300.202(b) do not apply to the SEA. 

(b) Manner and location of education 
and services. The SEA may provide 
special education and related services 
under paragraph (a) of this section in 
the manner and at the locations 
(including regional or State centers) as 
the SEA considers appropriate. The 
education and services must be 
provided in accordance with this part. 


(Authority: 20 U.S.C. 1413(g)) 


§ 300.228 State agency eligibility. 


Any State agency that desires to 
receive a subgrant for any fiscal year 
under § 300.705 must demonstrate to 
the satisfaction of the SEA that— 

(a) All children with disabilities who 
are participating in programs and 
projects funded under Part B of the Act 
receive FAPE, and that those children 
and their parents are provided all the 
rights and procedural safeguards 
described in this part; and 


(b) The agency meets the other 
conditions of this subpart that apply to 
LEAs. 


(Authority: 20 U.S.C. 1413(h)) 


§ 300.229 Disciplinary information. 


(a) The State may require that a public 
agency include in the records of a child 
with a disability a statement of any 
current or previous disciplinary action 
that has been taken against the child 
and transmit the statement to the same 
extent that the disciplinary information 
is included in, and transmitted with, the 
student records of nondisabled children. 

(b) The statement may include a 


_ description of any behavior engaged in 


by the child that required disciplinary 
action, a description of the disciplinary 
action taken, and any other information 
that is relevant to the safety of the child 
and other individuals involved with the 
child. 

. (c) If the State adopts such a policy, 
and the child transfers from one school 
to another, the transmission of any of 
the child’s records must include both 
the child’s current IEP and any 
statement of current or previous 
disciplinary action that has been taken 
against the child. 


(Authority: 20 U.S.C. 1413(i)) 


§ 300.230 SEA flexibility. 


(a) Adjustment to State fiscal effort in 
certain fiscal years. For any fiscal year 
for which the allotment received by a 
State under § 300.703 exceeds the 
amount the State received for the 
previous fiscal year and if the State in 
school year 2003—2004 or any 
subsequent school year pays or 
reimburses all LEAs within the State 
from State revenue 100 percent of the 
non-Federal share of the costs of special 
education and related services, the SEA, 
notwithstanding §§ 300.162 through 
300.163 (related to State-level 
nonsupplanting and maintenance of 
effort), and § 300.175 (related to direct 
services by the SEA) may reduce the 
level cf expenditures from State sources 
for the education of children with 
disabilities by not more than 50 percent 
of the amount of such excess. - 

(b) Prohibition. Notwithstanding 
paragraph (a) of this section, if the 
Secretary determines that an SEA is 
unable to establish, maintain, or oversee 
programs of FAPE that meet the 
requirements of this part, or that the 
State needs assistance, intervention, or 
substantial intervention under 
§ 300.603, the Secretary prohibits the 
SEA from exercising the authority in 
paragraph (a) of this section. 

(c) Education activities. If an SEA 


_ exercises the authority under paragraph 


(a) of this section, the agency must use 
funds from State sources, in an amount 
equal to the amount of the reduction 
under paragraph (a) of this section, to 
support activities authorized under the 
ESEA, or to support need-based student 
or teacher higher education programs. 

(d) Report. For each fiscal year for 
which an SEA exercises the authority 
under paragraph (a) of this section, the 
SEA must report to the Secretary— 

(1) The amount of expenditures 
reduced pursuant to that paragraph; and 

(2) The activities that were funded 
pursuant to paragraph {c) of this section. 

(e) Limitation. (1) Notwithstanding 
paragraph (a) of this section, an SEA 
may not reduce the level of 
expenditures described in paragraph (a) 
of this section if any LEA in the State : 
would, as a result of such reduction, 
receive less than 100 percent of the 
amount necessary to ensure that all 
children with disabilities served by the 
LEA receive FAPE from the combination 
of Federal funds received under Part B 
of the Act and State funds received from 
the SEA. 

(2) If an SEA exercises the authority 
under paragraph (a) of this section, 
LEAs in the State may not reduce local 
effort under § 300.205 by more than the 
reduction in the State funds they 
receive. 


(Authority: 20 U.S.C. 1413(j)) 


Subpart D—Evaluations, Eligibility 
Determinations, Individualized 
Education Programs, and Educational 
Placements 


Parental Consent 


§300.300 Parental consent. 


(a) Parental consent for initial 
evaluation. (1)(i) The public agency 
proposing to conduct an initial 
evaluation to determine if a child 
qualifies as a child with a disability 
under § 300.8 must, after providing 
notice consistent with §§ 300.503 and . 
300.504, obtain informed consent, 
consistent with § 300.9, from the parent 
of the child before conducting the 
evaluation. 

(ii) Parental consent for initial 
evaluation must not be construed as 
consent for initial provision of special 
education and related services. 

(iii) The public agency must make 
reasonable efforts to obtain the informed 
consent from the parent for an initial 
evaluation to determine whether the 
child is a child with a disability. 

(2) For initia] evaluations only, if the 
child is a ward of the State and is not 
residing with the child’s parent, the 
public agency is not required to obtain 
informed consent from the parent for an 
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initial evaluation to determine whether 
the child is a child with a ramsey if— 

(i) Despite reasonable efforts to do so, 
the public agency cannot discover the 
whereabouts of the parént of the child; 

(ii) The rights of the parents of the 
child have been terminated in 
accordance with State law; or 

(iii) The rights of the parent to make 
educational decisions have been 
subrogated by a judge in accordance 
with State law and consent for an initial 
evaluation has been given by an 
individual appointed by the judge to 
represent the child. 

(3)(i) If the parent of a child enrolled 
in public school or seeking to be 
enrolled in public school does not 
provide consent for initial evaluation 
under paragraph (a)(1) of this section, or 
the parent fails to respond to a request 
to provide consent, the public agency 
may, but is not required to, pursue the 
initial evaluation of the child by 
utilizing the procedural safeguards in 
subpart E of this part (including the 
mediation procedures under § 300.506 
or the due process procedures under 
§§ 300.507 through 300.516), if 
appropriate, except to the extent 
inconsistent with State law relating to 
such parental consent. 

(ii) The public agency does not violate 
its obligation under § 300.111 and 
§§ 300.301 through 300.311 if it declines 
to pursue the evaluation. 

BY Parental consent for services. (1) A 
public agency that is responsible for 
making FAPE available to a child with 
a disability must obtain informed 
consent from the parent of the child 
before the initial provision of special 
education and related services to the 
child. 

(2) The public agency must make 
reasonable efforts to obtain informed 
consent from the parent for the initial 
provision of special education and 
related services to the child. 

(3) If the parent of a child fails to 
respond or refuses to consent to services 
under paragraph (b)(1) of this section, 
the public agency may not use the 
procedures in subpart E of this part 
(including the mediation procedures 
under § 300.506 or the due process 
procedures under §§ 300.507 through 
300.516) in order to obtain agreement or 
a ruling that the services may be 
provided to the child. 

(4) If the parent of the child refuses to 
consent to the initial provision of 
special education and related services, 
or the parent fails to respond to a 
request to provide consent for the initial 
provision of special education and 
related services, the public agency— 

(i) Will not be considered to be in 
violation of the requirement to make 


available FAPE to the child for the 
failure to provide the child with the 
special education and related services 
for which the public agency requests 
consent; and 

(ii) Is not required to convene an IEP 
Team meeting or develop an IEP under 
§§ 300.320 and 300.324 for the child for 
the special education and related 
services for which the public agency 
requests such consent. 

c) Parental consent for reevaluations. 
(1) Subject to paragraph (c)(2) of this 
section, each public agen 

(i) Must obtain inform 
consent, in accordance with 
§ 300.300(a)(1), prior to conducting any 
reevaluation of a child with a disability. 

(ii)*If the parent refuses to consent to 
the reevaluation, the public agency may, 
but is not required to, pursue the 
reevaluation by using the consent 
override described in 
paragraph (a)(3) of this section. 

(iii) The public agency does not 
violate its obligation under § 300.111 
and §§ 300.301 through 300.311 if it 
declines to pursue the evaluation or 
reevaluation. 

(2) The informed parental consent 
described in paragraph (c)(1) of this 
section need not be obtained if the 
public agency can demonstrate that— 

(i) It made reasonable efforts to obtain 
such consent; and 

(ii) The child’s parent has failed to 
respond. 

(d) Other consent requirements. 

(1) Parental consent is not required 
before— 

(i) Reviewing existing data as part of 
an evaluation or a reevaluation; or 

(ii) Administering a test or other 
evaluation that is administered to all 
children unless, before administration 
of that test or evaluation, consent is 
required of parents of all children. 

(2) In addition to the parental consent 
requirements described in paragraph (a) 
of this section, a State may require 
parental consent for other services and 
activities under this part if it ensures 
that each public agency in the State 
establishes and implements effective 
procedures to ensure that a parent’s 
refusal to consent does not result in a 
failure to provide the child with FAPE. 

(3) A public agency may not use a 
parent’s refusal to consent to one service 
or activity under paragraphs (a) or (d)(2) 
of this section to deny the parent or 
child any other service, benefit, or 
activity of the public agency, except as 
required by this part. 

4)(i) Ifa seal of a child who is 
home schooled or placed in a private 
school by the parents at their own 
expense does not provide consent for 
the initial evaluation or the 


reevaluation, or the parent fails to 
respond to a request to provide consent, 
the public agency may not use the 
consent override procedures (described 
in paragraphs (a)(3) and (c)(1) of this 
section); and 

(ii) The public agency is not required 
to consider the child as eligible for 
services under §§ 300.132 through 
300.144. 

(5) To meet the reasonable efforts 
requirement in paragraphs (a)(1)(iii), 
(a)(2)(i), (b)(2), and (c)(2)(i) of this 
section, the public agency must 
document its attempts to obtain parental 
consent using the procedures in 
§ 300.322(d). 


(Authority: 20 U.S.C. 1414(a)(i)(D) and 
1414(c)) 


Evaluations and Reevaluations 


§300.301 Initial evaluations. 

(a) General. Each public agency must 
conduct a full and individual initial 
evaluation, in accordance with 
§§ 300.305 and 300.306, before the 
initial provision of special education 
and related services to a child with a 
disability under this part. 

(b) Request for initial evaluation. 
Consistent with the consent 
requirements in § 300.300, either a 
parent of a child or a public agency may 
- initiate a request for an initial 


_ evaluation to determine if the child is a 


child with a disability. 

(c) Procedures for initial evaluation. 
The initial evaluation— 

(1)(i) Must be conducted within 60 
days of receiving parental consent for 
the evaluation; or 

(ii) If the State establishes a timeframe 
within which the evaluation must be 
conducted, within that timeframe; and 

(2) Must consist of procedures— 

(i) To determine if the child is a child 
with a disability under § 300.8; and 

(ii) To determine the educational 
needs of the child. 

(d) Exception. The timeframe 
described in paragraph (c)(1) of this 
section does not apply to a public 
agency if— 

(1) The parent of a child repeatedly 
fails or refuses to produce the child for 
the evaluation; or 

(2) A child enrolls in a school of 
another public agency after the relevant 
timeframe in paragraph (c)(1) of this 
section has begun, and prior to a 
determination by the child’s previous 
public agency as to whether the child is 
a child with a disability under § 300.8. 

(e) The exception in paragraph (d)(2) 
of this section applies only if the 
subsequent public agency is making 
sufficient progress to ensure a prompt 
completion of the evaluation, and the 
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parent and subsequent public agency 
agree to a specific time when the 
evaluation will be completed. 


(Authority: 20 U.S.C. 1414(a)) 


§ 300.302 Screening for instructional 
purposes is not evaluation. 

The screening of a student by a 
teacher or specialist to determine 
appropriate instructional strategies for 
curriculum implementation shall not be 
considered to be an evaluation for 
eligibility for special education and 
related services. 


(Authority: 20 U.S.C. 1414{a)(1)(E)) 


§ 300.303 - Reevaluations. 


(a) General. A public agency must 
ensure that a reevaluation of each child 
with a disability is conducted in 
accordance with §§ 300.304 through 
300.311— 

(1) If the public agency determines 
that the educational or related services 
needs, including improved academic 
achievement and functional 
performance, of the child warrant a 
reevaluation; or 

(2) If the child’s parent or teacher 
requests a reevaluation. 

(b) Limitation. A reevaluation 
conducied under paragraph (a) of this 
section— 

(1) May occur not more than once a 
year, unless the parent and the public 
agency agree otherwise; and 

(2) Must occur at least once every 3 
years, unless the parent and the public 
agency agree that a reevaluation is 
unnecessary. - 


(Authority: 20 U.S.C. 1414(a)(2)) 


§300.304 Evaluation procedures. 


(a) Notice. The public agency must 
provide notice to the parents of a child 
with a disability, in accordance with 
§ 300.503, that describes any evaluation 
procedures the agency proposes to 
conduct. 

(b) Conduct of evaluation. In 
conducting the evaluation, the public 
agency must— 

(1) Use a variety of assessment tools 
and strategies to gather relevant 
functional, developmental, and 
academic information about the child, 
including information provided by the 
parent, that may assist in determining— 

(i) Whether the child is a child with 
a disability under § 300.8; and 

(ii) The content of the child’s IEP, 
including information related to 
enabling the child to be involved in and 
progress in the general education 
curriculum (or for a preschool child, to 
participate in appropriate activities); 

(2) Not use any single measure or 
assessment as the sole criterion for 


determining whether a child is a child 
with a disability and for determining an 
appropriate educational program for the 
child; and 

(3) Use technically sound instruments 
that may assess the relative contribution 
of cognitive and behavioral factors, in 
addition to physical or developmental 
factors. 

(c) Other evaluation procedures. Each 
public agency must ensure that— 

(1) Assessments and other evaluation 
materials used to assess a child under 
this part— 

(i) Are selected and administered so 
as not to be discriminatory on a racial 
or cultural basis; 

(ii) Are provided and administered in 
the child's native language or other 
mode of communication and in the form 
most likely to yield accurate 
information on what the child knows 
and can do academically, 
developmentally, and functionally, 
unless it is clearly not feasible to so 
provide or administer; 

(iii) Are used for the purposes for 
which the assessments or measures are 
valid and reliable; 

(iv) Are administered by trained and 
knowledgeable personnel; and 

(v) Are administered in accordance 
with any instructions provided by the 
producer of the assessments. 

(2) Assessments and other evaluation 
materials include those tailored to 
assess specific areas of educational need 
and not merely those that are designed 
to provide a single general intelligence 
quotient. 

(3) Assessments are selected and 
administered so as best to ensure that if 
an assessment is administered to a child 
with impaired sensory, manual, or 
speaking skills, the assessment results 
accurately reflect the child’s aptitude or 
achievement level or whatever other 
factors the test purports to measure, 
rather than reflecting the child’s 
impaired sensory, manual, or speaking 
skills (unless those skills are the factors 
that the test purports to measure). 

(4) The child is assessed in all areas 
related to the suspected disability, 
including, if appropriate, health, vision, 
hearing, social and emotional status, 
general intelligence, academic 
performance, communicative status, and 
motor abilities; 

(5) Assessments of children with 
disabilities who transfer from one 
public agency to another public agency 
in the same school year are coordinated 
with those children’s prior and 
subsequent schools, as necessary and as 
expeditiously as possible, consistent 
with § 300.301(d)(2) and (e), to ensure 
prompt completion of full evaluations. 


(6) In evaluating each child with a 
disability under §§ 300.304 through 
300.306, the evaluation is sufficiently 
comprehensive to identify all of the 
child’s special education and related 
services needs, whether or not 
commonly linked to the disability 
category in which the child has been 
classified. 

(7) Assessment tools and strategies 
that provide relevant information that 
directly assists persons in determining 
the educational needs of the child are 
provided. 


(Authority: 20 U.S.C. 1414(b)(1)-(3), 
1412(a)(6)(B)) 


§300.305 Additional requirements for 
evaluations and reevaluations. 

(a) Review of existing evaluation data. 
As part of an initial evaluation (if 
appropriate) and as part of any 
reevaluation under this part, the IEP 
Team and other qualified professionals, 
as appropriate, must— 

(1) Review existing evaluation data on 
the child, including— 

(i) Evaluations and information 
provided by the parents of the child; 

(ii) Current classroom-based, local, or 
State assessments, and classroom-based 
observations; and 

(iii) Observations by teachers and 
related services providers; and 

(2) On the basis of that review, and 
input from the child’s parents, identify 
what additional data, if any, are needed 
to determine— 

(i)(A) Whether the child is a child 
with a disability, as defined in § 300.8, 
and the educational needs of the child; 
or 

(B) In case of a reevaluation of a child, 
whether the child continues to have 
such a disability, and the educational 
needs of the child; 

(ii) The present levels of academic 
achievement and related developmental 
needs of the child; 

(iii)(A) Whether the child needs 
special education and related services; 
or 

(B) In the case of a reevaluation of a 
child, whether the child continues to 
need special education and related 
services; and 

(iv) Whether any additions or 
modifications to the special education 
and related services are needed to 
enable the child to meet the measurable 
annual goals set out in the IEP of the 
child and to participate, as appropriate, 
in the general education curriculum. 

(b) Conduct of review. The group 
described in paragraph (a) of this 
section may conduct its review without 
a meeting. 

(c) Source of data. The public agency 
must administer such assessments and 
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other evaluation measures as may be 
needed to produce the data identified 
under paragraph (a) of this section. 

(d) Requirements if additional data 
are not needed. (1) If the IEP Team and 
other qualified professionals, as 
appropriate, determine that no 
additional data are needed to determine 
whether the child continues to be a 
child with a disability, and to determine 
the child’s educational needs, the public 
agency must notify the child’s parents 
of — 

(i) That determination and the reasons 
for the determination; and 

(ii) The right of the parents to request 
an assessment to determine whether the 
child continues to be a child with a 
disability, and to determine the child’s 
educational needs. 

(2) The public agency is not required 
to conduct the assessment described in 
paragraph (d)(1)(ii) of this section unless 
requested to do so by the child’s 
parents. 

(e) Evaluations before change in 
eligibility. (1) Except as provided in 
paragraph (e)(2) of this section, a public 
agency must evaluate a child with a 
disability in accordance with §§ 300.304 
through 300.311 before determining that 
the child is no longer a child with a 
disability. 

(2) The evaluation described in 
paragraph (e)(1) of this section is not 
required before the termination of a 
child’s eligibility under this part due to 
graduation from secondary school with 
a regular diploma, or due to exceeding 
the age eligibility for FAPE under State 
law. 


(3) For a child whose eligibility 
terminates under circumstances 
described in paragraph (e)(2) of this 
section, a public agency must provide 
the child with a summary of the child’s 
academic achievement and functional 
performance, which shall include 
recommendations on how to assist the 
child in meeting the child’s 
postsecondary goals. 


(Authority: 20 U.S.C. 1414(c)) 


§ 300.306 Determination of eligibility. 


(a) General. Upon completion of the 
administration of assessments and other 
evaluation measures— 

(1) A group of qualified professionals 
and the parent of the child determines 
whether the child is a child with a 
disability, as defined in § 300.8, in 
accordance with paragraph (b) of this 
section and the educational needs of the 
child; and 

(2) The public agency provides a copy 
ofthe evaluation report andthe 
documentation of determination of 
eligibility at no cost to the parent. 


(b) Special rule for eligibility 
determination. A child must not be 
determined to be a child with a 
disability under this part— 

(1) If the determinant factor for that 
determination is— 

(i) Lack of appropriate instruction in 
reading, including the essential 
components of reading instruction (as 
defined in section 1208(3) of the ESEA); 

(ii) Lack of appropriate instruction in 
math; or 

(iii) Limited English proficiency; and 

(2) If the child does not otherwise 
meet the eligibility criteria under 
§ 300.8(a). 

(c) Procedures for determining 
eligibility and educational need. (1) In 
interpreting evaluation data for the 
purpose of determining if a child is a 
child with a disability under § 300.8, 
and the educational needs of the child, 
each public agency must— 

(i) Draw upon information from a 
variety of sources, including aptitude 
and achievement tests, parent input, 
and teacher recommendations, as well 
as information about the child’s 
physical condition, social or cultural 
background, and adaptive behavior; and 

(ii) Ensure that information obtained 
from all of these sources is documented 
and carefully considered. 

(2) If a determination is made that a 
child has a disability and needs special 
education and related services, an IEP 
must be developed for the child in 
accordance with §§ 300.320 through 
300.324. 


(Authority: 20 U.S.C. 1414(b)(4) and (5)) 


Additional Procedures for Identifying 
Children With Specific Learning 
Disabilities 
§300.307 Specific learning disabilities. 

(a) General. A State must adopt, 
consistent with § 300.309, criteria for 
determining whether a child has a 
specific learning disability as defined in 
§ 300.8(c)(10). In addition, the criteria 
adopted by the State— 

(1) Must not require the use of a 
severe discrepancy between intellectual 
ability and achievement for determining 
whether a child has a specific learning 
disability, as defined in § 360.8(c)(10); 

(2) Must permit the use of a process 
based on the child’s response to 
scientific, research-based intervention; 
and 

(3) May permit the use of other 
alternative research-based procedures 
for determining whether a child has a 
specific learning disability, as defined 
in § 300.8(c)(10). 

(b) Consistency with State criteria. A 
public agency must use the State criteria 
adopted pursuant to paragraph (a) of 


-ag 


this section in determining whether a 
child has a specific learning disability. 
(Authority: 20 U.S.C. 1221e—3; 1401(30); 
1414(b)(6)) 


§300.308 Additional group members. 

The determination of whether a child 
suspected of having a specific learning . 
disability is a child with a disability as 
defined in § 300.8, must be made by the 
child’s parents and a team of qualified 
professionals, which must include— 

(a)(1) The child’s regular teacher; or 

(2) If the child does not have a regular 
teacher, a regular classroom teacher+ 
qualified to teach a child of his or her 


OF 

(3) For a child of less than school age, 
an individual qualified by the SEA to 
teach a child of his or her age; and 

(b) At least one person qualified to 


conduct individual diagnostic 


examinations of children, such as a 
school psychologist, speech-language 
pathologist, or remedial reading teacher. 
(Authority: 20 U.S.C. 1221e-3; 1401(30); 
1414(b)(6)) 


§300.309 Determining the existence of a 
specific learning disability. 

(a) The group described in § 300.306 
may determine that a child has a 
specific learning disability, as defined 


‘in § 300.8(c)(10), if— 


(1) The child does not achieve 
adequately for the child’s age or to meet 
State-approved grade-level standards in 
one or more of the following areas, 
when provided with learning 
experiences and instruction appropriate 
for the child’s age or State-approved 
grade-level standards: 

(i) Oral expression. 

(ii) Listening comprehension. 

(iii) Written expression. 

(iv) Basic reading skill. 

(v) Reading fluency skills. 

(vi) Reading comprehension. 

(vii) Mathematics calculation. 

(viii) Mathematics problem solving. 

(2)(j) The child does not make 
sufficient progress to meet age or State- 
approved grade-level standards in one 
or more of the areas identified in 
paragraph (a)(1) of this section when 
using a process based on the child’s 
response to scientific, research-based 
intervention; or 

(ii) The child exhibits a pattern of 


strengths and weaknesses in 


performance, achievement, or both, 


Telative to age, State-approved grade- 


level standards, or intellectual 
development, that is determined by the 
group to be relevant to the identification 
of a specific learning disability, using 
appropriate assessments, consistent 
with §§ 300.304 and 300.305; and 

(3) The group determines that its 
findings under paragraphs (a)(1) and (2) 
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of this section are not primarily the 
result of— 

(i) A visual, hearing, or motor 
disability; 

(ii) Mental retardation; 

(iii) Emotional disturbance; 

(iv) Cultural factors; 

(v) Environmental or economic 
disadvantage; or 

(vi) Limited English proficiency. 

(b) To ensure that underachievement 
in a child suspected of having a specific 
learning disability is not due to lack of 
appropriate instruction in reading or 
math, the group must consider, as part 
of the evaluation described in 
§§ 300.304 through 300.306— 

(1) Data that demonstrate that prior to, 
or as a part of, the referral process, the 
child was provided appropriate 
instruction in regular education settings, 
delivered by qualified personnel; and 

(2) Data-based documentation of 
repeated assessments of achievement at 
reasonable intervals, reflecting formal 
assessment of student progress during 
instruction, which was provided to the 
child’s parents. 

(c) The public agency must promptly 
request parental consent to evaluate the 
child to determine if the child needs 
special education and related services, 
and must adhere to the timeframes 
described in §§ 300.301 and 300.303, 
unless extended by mutual written 
agreement of the child’s parents and a 
group of qualified professionals, as - 
described in § 300.306(a)(1)— 

(1) If, prior to a referral, a child has. 
not made adequate progress after an 
appropriate period of time when 
provided instruction, as described in 
paragraphs (b)(1)} and (b)(2) of this 
section; and 

(2) Whenever a child is referred for an 
evaluation. 


(Authority: 20 U.S.C. 1221e-3; 1401(30); 
1414(b)(6)) 


§ 300.310 Observation. 


(a) The public agency must ensure 
that the child is observed in the child’s 
learning environment (including the 
regular classroom setting) to document 
the child’s academic performance and 
behavior in the areas of difficulty. 

(b) The group described in 
§ 300.306(a)(1), in determining whether 
a child has a specific learning disability, 
must decide to— 

(1) Use information from an 
observation in routine classroom 
instruction and monitoring of the 
child’s performance that was done 
before the child was referred for an 
evaluation; or 

(2) Have at least one member of the 
group described in § 300.306(a)(1) 
conduct an observation of the child’s 


academic performance in the regular 
classroom after the child has been 
referred for an evaluation and parental 
consent, consistent with § 300.300(a), is 
obtained. 

(c) In the case of a child of less than 
school age or out of school, a group 
member must observe the child in an 
environment appropriate for a child of 
that age. 


(Authority: 20 U.S.C. 1221e-3; 1401(30); 
1414(b)(6)) 


§ 300.311 Specific documentation for the 


eligibility determination. 


(a) For a child suspected of having a 
specific learning disability, the 
documentation of the determination of 
eligibility, as required in § 300.306(a)(2), 
must contain a statement of— 

(1) Whether the child has a specific 
learning disability; 

(2) The basis for making the 
determination, including an assurance 
that the determination has been made in 
accordance with § 300.306(c)(1); 

(3) The relevant behavior, if any, 
noted during the observation of the 


_ child and the relationship of that 


behavior to the child’s academic 


_ functioning; 


(4) The educationally relevant 
medical findings, if any; 

(5) Whether— 

(i) The child does not achieve 
adequately for the child’s age or to meet 
State-approved grade-level standards 
consistent with § 300.309(a)(1); and 

(ii)(A) The child does not make 
sufficient progress to meet age or State- 
approved grade-level standards 
consistent with § 300.309(a)(2)(i); or 

(B) The child exhibits a pattern of 
strengths and weaknesses in : 
performance, achievement, or both, 
relative to age, State-approved grade 
level standards or intellectual 
development consistent with 
§ 300.309(a)(2)(ii); 

(6) The determination of the group” 
concerning the effects of a visual, 
hearing, or motor disability; mental 
retardation; emotional disturbance; 
cultural factors; environmental or 
economic disadvantage; or limited 
English proficiency on the child’s 
achievement level; and 

(7) If the child has participated in a 
process that assesses the child’s 
response to scientific, research-based 
intervention— 

(i) The instructional strategies used 


- and the student-centered data collected; 


and 
(ii) The documentation that the 
child’s parents were notified about— 


(A) The State’s policies regarding the 
amount and nature of student 
performance data that would be 


coliected and the general education 
services that would be provided; 

(B) Strategies for increasing the 
child’s rate of learning; and 

(C) The parents’ ri t to request an 
evaluation. 

(b) Each group member must certify in 
writing whether the report reflects the 
member’s conclusion. If it does not 
reflect the member’s conclusion, the 
group member must submit a separate 
statement presenting the member’s 
conclusions. 


(Authority: 20 U.S.C. 1221e-3; 
1414(b)(6)) 


Individualized Education Programs 


§ 300.320 Definition of individualized 
education program. 

(a) General. As used in this part, the 
term individualized education program 
or IEP means a written statement for 
each child with a disability that is 
developed, reviewed, and revised in a 
meeting in accordance with §§ 300.320 
through 300.324, and that must 
include— 

(1) A statement of the child’s present 
levels of academic achievement and 
functional performance, includin 

(i) How the child’s disability affects 
the child’s involvement and progress in 
the general education curriculum (i.e., 
the same curriculum as for nondisabled 
children); or 

(ii) For preschool children, as 
appropriate, how the disability affects 
the child’s participation in appropriate 
activities; 

(2)(i) A statement of measurable 
annual goals, including academic and 
functional goals designed to— 

(A) Meet the child’s needs that result 
from the child’s disability to enable the 
child to be involved in and make. 
progress in the general education 
curriculum; and 

(B) Meet each of the child’s other 
educational needs that result from the 
child’s disability; 

(ii) For children with disabilities who 
take alternate assessments aligned to 
alternate achievement standards, a 
description of benchmarks or short-term 
objectives; 

(3) A description of— 

(i) How the child’s progress toward 
meeting the annual goals described in 
paragraph (2) of this section will be 
measured; and 

(ii) When periodic reports on the 
progress the child is making toward 
meeting the annual goals (such as 
through the use of quarterly or other 
periodic reports, concurrent with the 
issuance of report cards) will be 
provided; 

(4) A statement of the special 
education and related services and 
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supplementary aids and services, based 
on peer-reviewed research to the extent 
practicable, to be provided to the child, 
or on behalf of the child, and a 
statement of the program modifications 
or supports for school personnel that 
will be provided to enable the child— 

(i) To advance appropriately toward 
attaining the annual goals; 

(ii) To be involved in and make 
progress in the general education 
curriculum in accordance with 
paragraph (a)(1) of this section, and to 
participate in extracurricular and other 
nonacademic activities; and 

(iii) To be educated and participate 
with other children with disabilities and 
nondisabled children in the activities 
described in this section; 

(5) An explanation of the extent, if 
any, to which the child will not 
participate with nondisabled children in 
the regular class and in the activities 
described in panne (a)(4) of this 
section; 

(6)(i) A of any individual 
appropriate accommodations that are 
necessary to measure the academic 
achievement and functional 
performance of the child on State and 
districtwide assessments consistent ~ 
with section 612(a)(16) of the Act; and 

(ii) If the IEP Team determines that 
the child must take an alternate 
assessment instead of a particular 
regular State or districtwide assessment 
of student achievement, a statement of 
Ww. 

(A) The child cannot participate in 
the regular assessment; and 

(B) The particular alternate 
assessment selected is appropriate for 
the child; and 

(7) The projected date for the 
beginning of the services and 
modifications described in paragraph 
(a)(4) of this section, and the anticipated 
frequency, location, and duration of 
those services and modifications. 

(b) Transition services. Beginning not 
later than the first IEP to be in effect 
when the child turns 16, or younger if 
determined appropriate by the IEP 
Team, and updated annually, thereafter, 
the IEP must include— 

(1) Appropriate measurable 
postsecondary goals based upon age 
appropriate transition assessments 
related to training, education, 
employment, and, where appropriate, 
independent living skills; and 

(2) The transition services (including 
courses of study) needed to assist the 
child in reaching those goals. 

(c) Transfer of rights at age of 
majority. Beginning not later than one 
year before the child reaches the age of 
majority under State law, the IEP must 
include a statement that the child has 


been informed of the child’s rights 
under Part B of the Act, if any, that will 
transfer to the child on reaching the age 
of majority under § 300.520. 
(d) Construction. Nothing in this 
section shall be construed to require— 
(1) That additional information be 
included in a child’s IEP beyond what 
is explicitly required in section 614 of 
the Act; or 

(2) The IEP Team to include 
information under one component of a 
child’s IEP that is already contained 
under another component of the child’s 
TEP. 


(Authority: 20 U.S.C, 1414(4)(1)(A) and 
(d)(6)) 


§ 300.321 IEP Team. 

(a) General. The public agency must 
ensure that the IEP Team for each child 
with a disability includes— 

(1) The parents of the child; 

(2) Not less than one regular 
education teacher of the child (if the 
child is, or may be, participating in the 
regular education environment); 

(3) Not less than one special 
education teacher of the child, or where 
appropriate, not less then one special 
education provider of the child; 

(4) A representative of the public 
agency who— 

(i) Is qualified to provide, or supervise 
the provision of, specially designed 
instruction to meet the unique needs of 
children with disabilities; 

(ii) Is knowledgeable about the 
general education curriculum; and 

(iii) Is knowledgeable about the 
availability of resources of the public 
agency. 

(5) An individual who can interpret 
the instructional implications of 
evaluation results, who may be a 
member of the team described in 
paragraphs (a)(2) through (a)(6) of this 
section; 

(6) At the discretion of the parent or 
the agency, other individuals who have 
knowledge or special expertise 
regarding the child, including related 
services personnel as appropriate; and 

(7) Whenever appropriate, the child 
with a disability. 

(b) Transition services participants. 
(1) In accordance with paragraph (a)(7) 
of this section, the public agency must 
invite a child with a disability to attend 
the child’s IEP Team meeting if a 


_ purpose of the meeting will be the 


consideration of the postsecondary goals 
for the child and the transition services 
needed to assist the child in reaching 
those goals under § 300.320(b). 

(2) if the child does not attend the IEP 
Team meeting, the public agency must 
take other steps to ensure that the 
child’s preferences and interests are 
considered. 


(3) To the extent appropriate, with the 
consent of the parents or a child who 
has reached the age of majority, in 


implementing the requirements of 


paragraph (b)(1) of this section, the 
public agency must invite a 
representative of any participating 
agency that is likely to be responsible 
for providing or paying for transition 
services. 
(c) Determination of knowledge and 


special expertise. The determination of 


the knowledge or special expertise of 
any individual described in paragraph 
(a)(6) of this section must be made by 
the party (parents or public agency) who 
invited the individual to be a member 
of the IEP Team. 

(d) Designating a public agency 
representative. A public agency may 
designate a public agency member of the 
IEP Team to also serve as the agency 
representative, if the criteria in 
paragraph (a)(4) of this section are 
satisfied. 

(e) IEP Team attendance. (1) A 
member of the IEP Team described in 
paragraphs (a)(2) through (a)(5) of this 
section is not required to attend an IEP 
Team meeting, in whole or in part, if the 
parent of a child with a disability and 
the public agency agree, in writing, that 
the attendance of the member is not 
necessary because the member’s area of 
the curriculum or related services is not 
being modified or discussed in the 
meeting. 

(2) A-member of the IEP Team 
described in paragraph (e)(1) of this 
section may be excused from attending 
an IEP Team meeting, in whole or in 
part, when the meeting involves a 
modification to or discussion of the 
member’s area of the curriculum or 
related services, if— 

(i) The parent, in writing, and the 
public agency consent to the excusal; 


(ii) The member submits, in writing to 
the parent and the IEP Team, input into 
the development of the IEP prior to the 
meeting. 

(f) Initial IEP Team meeting for child 
under Part C. In the case of a child who 
was previously served under Part C of 
the Act, an invitation to the initial IEP 
Team meeting must, at the request of the 
parent, be sent to the Part C service 
coordinator or other representatives of 
the Part C system to assist with the 
smooth transition of services. 


(Authority: 20 U.S.C. 1414(d)(1)(B)-(d)(1)(D) 


§300.322 Parent participation. 

(a) Public agency responsibility— 
general. Each public agency must take 
steps to ensure that one or both of the 
parents of a child with a disability are 
present at each IEP Team meeting or are 
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afforded the opportunity to participate, 
including— 

(1) Notifying parents of the meeting 
early enough to ensure that they will 
have an opportunity to attend; and 

(2) Scheduling the meeting at a 
mutually agreed on time and place. 

(b) Information provided to parents. 
(1) The notice required under paragraph 
(a)(1) of this section must— 

(i) Indicate the purpose, time, and 
location of the meeting and who will be 
in attendance; and 

(ii) Inform the parents of the 
provisions in § 300.321(a)(6) and (c) 
(relating to the participation of other 
individuals on the IEP Team who have 
knowledge or special expertise about 
the child), and § 300.321(f) (relating to 
the participation of the Part C service 
coordinator or other representatives of 
the Part C system at the initial IEP Team 
meeting for a child previously served 
under Part C of the Act). 

(2) For a child with a disability 
beginning not later than the first IEP to 
be in effect when the child turns 16, or 
younger if determined appropriate by 
the IEP Team, the notice also must— 

(i) Indicate— 

(A) That a purpose of the meeting will 
be the consideration of the 
postsecondary goals and transition 
services for the child, in accordance 
with § 300.320(b); and 

(B) That the agency will invite the 
student; and 

(ii) Identify any other agency that will 
be invited to send a representative. 

(c) Other methods to ensure parent 
participation. If neither parent can 
attend an IEP Team meeting, the public 
_ agency must use other methods to 
ensure parent participation, including 
individual or conference telephone 
calls, consistent with § 300.328 (related 
to alternative means of meeting 
participation). 

(d) Conducting an IEP Team meeting 
without a parent in attendance. A 
meeting may be conducted without a 
parent in attendance if the public 
agency is unable to convince the parents 
that they should attend. In this case, the 
public agency must keep a record of its 
attempts to arrange a mutually agreed 
on time and place, such as— 

(1) Detailed records of telephone calls 
made or attempted and the results of 
those calls; 

(2) Copies of correspondence sent to 
the parents and any responses received; 
and 
(3) Detailed records of visits made to 
the parent’s home or place of 
employment and the results of those 
visits. 

(e) Use of in terpreters or other action, 
as appropriate. The public agency must 


take whatever action is necessary to 
ensure that the parent understands the 
proceedings of the IEP Team meeting, 
including arranging for an interpreter 
for parents with deafness or whose 
native language is other than English. 

(f) Parent copy of child’s IEP. The 
public agency must give the parent a 
copy of the child’s IEP at no cost to the 
parent. 


(Authority: 20 U.S.C. 1414(d)(1)(B)(i)) 


§ 300.323 When IEPs must be in effect. 

(a) General. At the beginning of each 
school year, each public agency must 
have in effect, for each child with a 
disability within its jurisdiction, an IEP, 
as defined in § 300.320. 

(b) JEP or IFSP for children aged three 
through five. (1) In the case of a child 
with a disability aged three through five 
(or, at the discretion of the SEA, a two- 
year-old child with a disability who will 
turn age three during the school year), 
the IEP Team must consider an IFSP 
that contains the IFSP content 
(including the natural environments 
statement) described in section 636(d) of 
the Act and its implementing 
regulations (including an educational 
component that promotes school 
readiness and incorporates pre-literacy, 
language, and numeracy skills for 
children with IFSPs under this section 
who are at least three years of age), and 
that is developed in accordance with the 
IEP procedures under this part. The 
IFSP may serve as the IEP of the child, 
if using the IFSP as the IEP is— 

(i) Consistent with State policy; and 

(ii) Agreed to by the agency and the 
child’s parents. 

(2) In implementing the requirements 
of paragraph (b)(1) of this section, the 
public agency must— 

(i) Provide to the child’s parents a 
detailed explanation of the differences 
between an IFSP and an IEP; and 

(ii) If the parents choose an IFSP, 
obtain written informed consent from 
the parents. 

(c) Initial IEPs; provision of services. 
Each public agency must ensure that— 

(1) A meeting to develop an IEP for a 
child is conducted within 30 days of a 
determination that the child needs 
special education and related services; 
and 

(2) As soon as possible following 
development of the IEP, special 
education and related services are made 
available to the child in accordance 
with the child’s IEP. 

(d) Accessibility of child’s IEP to 
teachers and others. Each public agency 
must ensure that— 

(1) The child’s IEP is accessible to 
each regular education teacher, special 
education teacher, related services 


provider, and any other service provider 
who is responsible for its 
implementation; and 

(2) Each teacher and provider 
described in paragraph (d)(1) of this 
section is informed of— 

(i) His or her specific responsibilities 
related to implementing the child’s IEP; 
and 

(ii) The specific accommodations, 
modifications, and supports that must 
be provided for the child in accordance 
with the IEP. 

(e) IEPs for children who transfer 
public agencies in the same State. If a 
child with a disability (who had an IEP 
that was in effect in a previous public 
agency in the same State) transfers to a 
new public agency in the same State, 
and enrolls in a new school within the 
same school year, the new public 
agency (in consultation with the 
parents) must provide FAPE to the child 
(including services comparable to those 


. described in the child’s IEP from the 


previous public agency), until the new 
public agency either— 

(1) Adopts the child’s IEP from the 
previous public agency; or 

(2) Develops, adopts, and implements 
a new IEP that meets the applicable 
requirements in §§ 300.320 through 
300.324. 

(f) IEPs for children who transfer from 
another State. If a child with a disability 
(who had an JEP that was in effect in a 
previous public agency in another State) 
transfers to a public agency in a new 
State, and enrolls in a new school 
within the same school year, the new 


_ public agency (in consultation with the 


parents) must provide the child with 
FAPE (including services comparable to 
those described in the child’s IEP from 
the previous public agency), until the 
new public agency— 

(1) Conducts an evaluation pursuant 
to §§ 300.304 through 300.306 (if 
determined to be necessary by the new 
public agency); and 

(2) Develops, adopts, and implements 
a new IEP, if appropriate, that meets the 
applicable requirements in §§ 300.320 
through 300.324. 

(g) Transmittal of records. To 
facilitate the transition for a child 
described in paragraphs (e) and (f) of 
this section— 

(1) The new public agency in which 
the child enrolls must take reasonable 
steps to promptly obtain the child’s 
records, including the IEP and 
supporting documents and any other 
records relating to the provision of 
special education or related services to 
the child, from the previous public 
agency in which the child was enrolled, 
pursuant to 34 CFR 99.31(a)(2); and 
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(2) The previous public agency in 
which the child was enrolled must take 
reasonable steps to promptly respond to 
the request from the new public agency. 


(Authority: 20 U.S.C. 1414(d)(2)(A)-(C)) 
Development of IEP 


§300.324 Development, review, and 
revision of IEP. 

(a) Development of IEP—(1) General. 
In developing each child’s IEP, the IEP 
Team must consider— 

(i) The strengths of the child; 

(ii) The concerns of the parents for 
enhancing the education of their child; 

(iii) The results of the initial or most 
recent evaluation of the child; and 

(iv) The academic, developmental, 
and functional needs of the child. 

(2) Consideration of special factors. 
The IEP Team must— 

(i) In the case of a child whose 
behavior impedes the child’s learning or 
that of others, consider the use of 
positive behavioral interventions and 
supports, and other strategies, to 
address that behavior; 

(ii) In the case of a child with limited 
English proficiency, consider the 
language needs of the child as those 
needs relate to the child’s IEP; 

(iii) In the case of a child who is blind 
or visually impaired, provide for 
instruction in Braille and the use of 
Braille unless the IEP Team determines, 
after an evaluation of the child’s reading 
and writing skills, needs, and 
appropriate reading and writing media 
(including an evaluation of the child’s 
future needs for instruction in Braille or 
the use of Braille), that instruction in 
Braille or the use of Braille is not 
appropriate for the child; 

Ey) Consider the communication 
needs of the child, and in the case of a 
child who is deaf or hard of hearing, 
consider the child’s language and 
communication needs, opportunities for 
direct communications with peers and 
professional personnel in the child’s 
language and communication mode, 
academic level, and full range of needs, 
including opportunities for direct 
instruction in the child’s language and 
communication mode; and 

(v) Consider whether the child needs 
assistive technology devices and 
services. 

(3) Requirement with respect to 
regular education teacher. A regular 
education teacher of a child with a 
disability, as a member of the IEP Team, 
must, to the extent appropriate, 
participate in the development of the 
IEP of the child, including the 
determination of— 

(i) Appropriate positive behavioral 
interventions and supports and other 
strategies for the child; and 


(ii) Supplementary aids and services, 
program modifications, and support for 
school personnel consistent with 
§ 300.320(a)(4). 

(4) Agreement. (i) In making changes 
to a child’s IEP after the annual IEP 
Team meeting for a school year, the 
parent of a child with a disability and 
the public agency may agree not to 
convene an IEP Team meeting for the 
purposes of making those changes, and 
instead may develop a written 
document to amend or modify the 
child’s current IEP. 

(ii) If changes are made to the child’s 
IEP in accordance with paragraph 
(a)(4)(i) of this section, the public 
agency must ensure that the child’s IEP 
Team is informed of those changes. 

(5) Consolidation of IEP Team 
meetings. To the extent possible, the 
public agency must encourage the 
consolidation of reevaluation meetings 
for the child and other IEP Team 
meetings for the child. 

(6) Amendments. Changes to the IEP 
may be made either by the entire IEP 
Team at an IEP Team meeting, or as 
provided in paragraph (a)(4) of this 
section, by amending the IEP rather than 
by redrafting the entire IEP. Upon 
request, a parent must be provided with 
a revised copy of the IEP with the 
amendments incorporated. 

(b) Review and revision of IEPs—(1) 
General. Each public agency must 
ensure that, subject to paragraphs (b)(2) 
and (b)(3) of this section, the IEP 
Team— 

(i) Reviews the child’s IEP 
periodically, but not less than annually, 
to determine whether the annual goals 
for the child are being achieved; and 

(ii) Revises the IEP, as appropriate, to 
address— 

(A) Any lack of expected progress 
toward the annual goals described in 
§ 300.320(a)(2), and in the general 
education curriculum, if appropriate; 

(B) The results of any reevaluation 
conducted under § 300.303; 

(C) Information about the child 
provided to, or by, the parents, as 
described under § 300.305(a)(2); 

(D) The child’s anticipated needs; or 

(E) Other matters. 

(2) Consideration of special factors. In 
conducting a review of the child’s IEP, 
the IEP Team must consider the special 
factors described in paragraph (a)(2) of 
this section. 

(3) Requirement with respect to 
regular education teacher. A regular 
education teacher of the child, as a 
member of the IEP Team, must, 
consistent with paragraph (a)(3) of this 
section, participate in the review and 
revision of the IEP of the child. 


(c) Failure to meet transition 
objectives—(1) Participating agency 
failure. If a participating agency, other 
than the public agency, fails to provide 
the transition services described in the 
IEP in accordance with § 300.320(b), the 
public agency must reconvene the IEP 
Team to identify alternative strategies to 
meet the transition objectives for the 
child set out in the IEP. 

(2) Construction. Nothing in this part 
relieves any participating agency, 
including a State vocational 
rehabilitation agency, of the 
responsibility to provide or pay for any 
transition service that the agency would 
otherwise provide to children with 
disabilities who meet the eligibility 
criteria of that agency. 

(d) Children with disabilities in adult 
prisons—(1) Requirements that do not 
apply. The following requirements do 


not apply to children with disabilities 


who are convicted as adults under State 
law and incarcerated in adult prisons: 

(i) The requirements contained in 
section 612(a)(16) of the Act and 
§ 300.320(a)(6) (relating to participation 
of children with disabilities in general 
assessments). 

(ii) The requirements in § 300.320(b) 
(relating to transition planning and 
transition services) do not apply with 
respect to the children whose eligibility 
under Part B of the Act will end, 
because of their age, before they will be 
eligible to be released from prison based 
on consideration of their sentence and 
eligibility for early release. 

(2) Modifications of IEP or placement. 
(i) Subject to paragraph (d)(2)(ii) of this 
section, the IEP Team of a child with a 
disability who is convicted as an adult 
under State law and incarcerated in an 
adult prison may modify the child’s IEP 
or placement if the State has 
demonstrated a bona fide security or 
compelling penological interest that 
cannot otherwise be accommodated. 

(ii) The requirements of §§ 300.320 
(relating to IEPs), and 300.112 (relating 
to LRE), do not apply with respect to the 
modifications described in paragraph 
(d)(2)(i) of this section. 


(Authority: 20 U.S.C. 1412(a)(1), 
1412(a)(12)(A)(i), 1414(d)(3), (4)(B), and (7); » 
and 1414(e)) : 


§300.325 Private school placements by 
public agencies. 

' (a) Developing IEPs. (1) Before a 
public agency places a child with a 
disability in, or refers a child to, a 
private school or facility, the agency 
must initiate and conduct a meeting to 
develop an IEP for the child in 
accordance with §§ 300.320 and 
300.324. 
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(2) The agency must ensure that a 
representative of the private school or 
facility attends the meeting. If the 
representative cannot attend, the agency 
must use other methods to ensure 
participation by the private school or 
facility, including individual or 
conference telephone calls. 

(b) Reviewing and revising IEPs. (1) 
After a child with a disability enters a 
private school or facility, any meetings 
to review and revise the child’s IEP may 
be initiated and conducted by the 
private school or facility at the 
discretion of the public agency. 

(2) If the private school or facility 
initiates and conducts these meetings, 
the public agency must ensure that the 
parents and an agency representative— 

(i) Are involved in any decision about 
the child’s IEP; and 

(ii) Agree to any proposed changes in 
the IEP before those changes are 
implemented. 

() Responsibility. Even if a private 
school or facility implements a child’s 
IEP, responsibility for compliance with 
this part remains with the public agency 
and the SEA. 


(Authority: 20 U.S.C. 1412(a)(10)(B)) 
§300.326 [Reserved] 


§ 300.327 Educational placements. 

Consistent with § 300.501(c), each 
public agency must ensure that the 
parents of each child with a disability 
are members of any group that makes 
decisions on the educational placement 
of their child. 


(Authority: 20 U.S.C. 1414(e)) 


§300.328 Alternative means of meeting 
participation. 

When conducting IEP Team meetings 
and placement meetings pursuant to 
this subpart, and subpart E of this part, 
and carrying out administrative matters 
under section 615 of the Act (such as 
scheduling, exchange of witness lists, 
and status conferences), the parent of a 
child with a disability and a public 
agency may agree to use alternative 
means of meeting participation, such as 
video conferences and conference calls. 


(Authority: 20 U.S.C. 1414(f)) 


Subpart E—Procedural Safeguards 
Due Process Procedures for Parents 
and Children 


§300.500 Responsibility of SEA and other 
public agencies. 

Each SEA must ensure that each 
public agency establishes, maintains, 
and implements procedural safeguards 
that meet the requirements of §§ 300.500 
through 300.536. 


(Authority: 20 U.S.C. 1415(a)) 


§300.501 Opportunity to examine records; 
parent participation in meetings. 

(a) Opportunity to examine records. 
The parents of a child with a disability 
must be afforded, in accordance with 
the procedures of §§ 300.613 through 
300.621, an opportunity to inspect and 
review all education records with 
respect to—. 

(1) The identification, evaluation; and 
educational placement of the child; and 

(2) The provision of FAPE to the 
child. 

(b) Parent participation in meetings. 
(1) The parents of a child with a 
disability must be afforded an 
opportunity to participate in meetings 
with respect to— 

(i) The identification, evaluation, and 
educational placement of the child; and 

(ii) The provision of FAPE to the 
child. 

(2) Each public agency must provide 
notice consistent with § 300.322(a)(1) 
and (b)(1) to ensure that parents of 
children with disabilities have the 
opportunity to participate in meetings 
described in paragraph (b)(1) of this 
section. 

(3) A meeting does not include 
informal or unscheduled conversations 
involving public agency personnel and 
conversations on issues such as teaching 
methodology, lesson plans, or 
coordination of service provision. A 
meeting also does not include 
preparatory activities that public agency 
personnel engage in 'to develop a 
proposal or response to a parent 
proposal that will be discussed at a later 
meeting. 

(c) Parent involvement in placement 
decisions. (1) Each public agency must 
ensure that a parent of each child with 
a disability is a member of any group 
that makes decisions.on the educational 
placement of the parent’s child. 

(2) In implementing the requirements 
of paragraph (c)(1) ofthis section, the 
public agency must use procedures 
consistent with the procedures 
described in § 300.322(a) through (b)(1). 

(3) If neither parent can participate in 
a meeting in which a decision is to be 
made relating to the educational 
placement of their child, the public 
agency must use other methods to 
ensure their participation, including 
individual or conference telephone 
calls, or video conferencing. 

(4) A placement decision may be 
made by a group without the 
involvement of a parent, if the public 
agency is unable to obtain the parent’s 
participation in the decision. In this 
case, the public agency must have a 
record of its attempt to ensure their 
involvement. 


(Authority: 20 U.S.C. 1414(e), 1415(b)(1)) 


§ 300.502 
evaluation. 

(a) General. (1) The parents of a child 
with a disability have the right under 
this part to obtain an independent 
educational evaluation of the child, 
subject to paragraphs (b) through (e) of 
this section. 

(2) Each public agency must provide 
to parents, upon request for an 
independent educational evaluation, 
information about where an 
independent educational evaluation 
may be obtained, and the agency criteria 
applicable for independent educational 
evaluations as set forth in paragraph (e) 
of this section. 

(3) For the purposes of this subpart— 

(i) Independent educational 
evaluation means an evaluation 
conducted by a qualified examiner who 
is not employed by the public agency 
responsible for the education of the 
child in question; and 

(ii) Public expense means that the 
public agency either pays for the full 
cost of the evaluation or ensures that the 
evaluation is otherwise provided at no 
cost to the parent, consistent with 
§ 300.103. 

(b) Parent right to evaluation at public 
expense. 

1) A parent has the right to an 
independent educational evaluation at 
public expense if the parent disagrees 
with an evaluation obtained by the 
public agency, subject to the conditions 
in paragraphs (b)(2) through (4) of this 
section. 

(2) If a parent requests an 
independent educational evaluation at 
public expense, the public agency must, 
without unnecessary delay, either— 

(i) File a due process complaint to 
request a hearing to show that its 
evaluation is appropriate; or 

(ii) Ensure that an independent 
educational evaluation is provided at 
public expense, unless the agency 
demonstrates in a hearing pursuant to 
§§ 300.507 through 300.513 that the 
evaluation obtained by the parent did 
not meet agency criteria. 

(3) If the public agency files a due 
process complaint notice to request a 
hearing and the final decision is that the 


independent educational 


_ agency’s evaluation is appropriate, the 


parent still has the right to an 
independent educational evaluation, but 
not at public expense. 

(4) if a parent requests an 
independent educational evaluation, the 
public agency may ask for the parent’s 
reason why he or she objects to the 
public evaluation. However, the public 
agency may not require the parent to 
provide an explanation and may not 
unreasonably delay either providing the 
independent educational evaluation at 
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public expense or filing a due process 
complaint te request a due process 
hearing to defend the public evaluation. 

(5) A parent is entitled to only one 
independent educational evaluation at 
public expense each time the public 
agency conducts an evaluation with 
which the parent disagrees. 

(c) Parent-initiated evaluations. If the 
parent obtains an independent 
educational evaluation at public 
expense or shares with the public 
agency an evaluation obtained at private 
expense, the results of the evaluation— 

(1) Must be considered by the public 
agency, if it meets agency criteria, in 
any decision made with respect to the 
provision of FAPE tothe child;and 

(2) May be presented by any party as 
evidence at a hearing on a due process 
complaint under subpart E of this part 
regarding that child. 

(d) Requests for evaluations by 
hearing officers. If a hearing officer 
requests an independent educational 
evaluation as part of a hearing on a due 
process complaint, the cost of the 
evaluation must be at public expense. 

(e) Agency criteria. (1) If an 
independent educational evaluation is 
at public expense, the criteria under 
which the evaluation is obtained, 
including the location of the evaluation 
and the qualifications of the examiner, 
must be the same as the criteria that the 
public agency uses when it initiates an 
evaluation, to the extent those criteria 
are consistent with the parent’s right to 
an independent educational evaluation. 

(2) Except for the criteria described in 
paragraph (e)(1) of this section, a public 
agency may not impose conditions or 
timelines related to obtaining an 
independent educational evaluation at 
public expense. 


(Authority: 20 U.S.C. 1415(b)(1) and 
(d)(2)(A)) 


§300.503 Prior notice by the public 
agency; content of notice. 

(a) Notice. Written notice that meets 
the requirements of paragraph (b) of this 
section must be given to the parents of 
a child with a disability a reasonable 
time before the public agency— 

(1) Proposes to initiate or change the 
. identification, evaluation, or 
educational placement of the child or 
the provision of FAPE to the child; or 

(2) Refuses to initiate or change the 
identification, evaluation, or 
educational placement of the child or 
the provision of FAPE to the child. 

(b) Content of notice. The notice 
required under paragraph (a) of this 
section must include— 

(1) A description of the action 
proposed or refused by the agency; 


(2) An explanation of why the agency 
proposes or refuses to take the action; 

(3) A description of each evaluation 
procedure, assessment, record, or report 
the agency used as a basis for the 
proposed or refused action; 

(4) A statement that the parents of a 
child with a disability have protection 
under the procedural safeguards of this 
part and, if this notice is not an initial 
referral for evaluation, the means by 
whick a copy of a description of the 
procedural safeguards can be obtained; 

(5) Sources for parents to contact to 
obtain assistance in understanding the 
provisions of this part; 

(6) A description of other options that 
the IEP Team considered and the 
reasons why those options were 
rejected; and 

(7) A description of other factors that 
are relevant to the agency’s proposal or 


refusal. 


(c) Notice in understandable 
language. (1) The notice required under 
paragraph (a) of this section must be— 

(i) Written in language 
understandable to the general public; 
and 

(ii) Provided in the native language of 
the parent or other mode of 
communication used by the parent, 
unless it is clearly not feasible to do so. 

(2) If the native language or other 
mode of communication of the parent is 
not a written language, the public 
agency must take steps to ensure— 

(i) That the notice is translated orally 
or by other means to the parent in his 
or her native language or other mode of 
communication; 

(ii) That the parent wssideibbeaaial the 
content of the notice; and 

(iii) That there is written evidence 
that the requirements in paragraphs 
(c)(2){i) and (ii) of this section have been 
met. 


(Authority: 20 U.S.C. 1415(b)(3) and (4), 
1415(c)(1), 1414(b)(1)) 


§300.504 Procedural safeguards notice. 

(a) General. A copy of the procedural 
safeguards available to the parents of a 
child with a disability must be given to 
the parents only one time a school year, 
except that a copy also must be given to 
the parents— 

(1) Upon initial referral or parent 
request for evaluation; 

(2) Upon receipt of the first State 
complaint under §§ 300.151 through 
300.153 and upon receipt of the first 
due process complaint under § 300.507 
in a school year; 

(3) In accordance with the discipline 
procedures in § 300.530(h); and ~ 

(4) Upon request by a parent. 

(b) Internet Web site. A public agency 
may place a current copy of the 


procedural safeguards notice on its 
Internet Web site if a Web site exists. 

(c) Contents. The procedural 
safeguards notice must include a fuil 
explanation of all of the procedural 
safeguards available under § 300.148, 
§§ 300.151 through 300.153, § 300.300, 
§§ 300.502 through 300.503, §§ 300.505 
through 300.518, § 300.520, §§ 300.530 
through 300.536 and §§ 300.610 through 
300.625 relating to— 

(1) Independent educational 
evaluations; 

(2) Prior written notice; 

(3) Parental consent; 

(4) Access to education records; 

(5) Opportunity to present and resolve 
complaints through the due process 
complaint and State complaint 
procedures, including— 

(i) The time period in 1 which to file a 
complaint; 

(ii) The opportunity for the agency to 
resolve the complaint; and 

(iii) The difference between the due 
process complaint and the State 
complaint procedures, including the 
jurisdiction of each procedure, what 
issues may be raised, filing and 
decisional timelines, and relevant 
procedures; 

(6) The availability of mediation; 

(7) The child’s placement during the 
pendency of any due process complaint; 

(8) Procedures for students who are 
subject to placement in an interim 
alternative educational setting; 

(9) Requirements for unilateral 
placement by parents of children in 
private schools at public expense; 

(10) Hearings on due process 
complaints, including requirements for 
disclosure of evaluation results and 


recommendations; 


(11) State-level appeals (if applicable 
in the State); 

(12) Civil actions, including the time 
period in which to file those actions; 
and 

(13) Attorneys’ fees. 

(d) Notice in understandable 
language. The notice required under 
paragraph (a) of this section must meet 
the requirements of § 300.503(c). 


(Approved by the Office of Management and 
Budget under contro] number 1820-0600) 


(Authority: 20 U.S.C. 1415(d)) 


§300.505 Electronic mail. 

A parent of a child with a disability 
may elect to receive notices required by 
§§ 300.503, 300.504, and 300.508 by an 
electronic mail communication, ifthe . 
public agency makes that option. 
available. 


(Authority: 20 U.S.C. 1415(n)) 
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§ 300.506 Mediation. 


(a) General. Each public agency must 
ensure that procedures are established 
and implemented to allow parties to 
disputes involving any matter under 
this part, including matters arising prior 
to the filing of a due process complaint, 
to resolve disputes through a mediation 
process. 

(b} Requirements. The procedures 
must meet the following requirements: 

(1) The procedures must ensure that 
the mediation process— 

(i) Is voluntary on the part of the 
parties; 

(ii) Is not used to deny or delay a 
parent’s right to a hearing on the 
parent’s due process complaint, or to 
deny any other rights afforded under 
Part B of the Act; and 

(iii) Is conducted by a qualified and 
impartial mediator who is trained in 
effective mediation techniques. 

(2) A public agency may establish 
procedures to offer to parents and 
schools that choose not to use the 
mediation process, an opportunity to 
meet, at a time and location convenient 
to the parents, with a disinterested 
party— 

(i) Who is under contract with an 
appropriate alternative dispute 
resolution entity, or a parent training 
and information center or community 
* parent resource center in the State 
established under section 671 or 672 of 
the Act; and 

(ii) Who would explain the benefits 
of, and encourage the use of, the 
mediation process to the parents. 

(3)(i) The State must maintain a list of 
individuals who are qualified mediators 
and knowledgeable in laws and 
regulations relating to the provision of 
special education and related services. 

(ii) The SEA must select mediators on 
a random, rotational, or other impartial 
basis. 

(4) The State must bear the cost of the 
mediation process, including the costs 
of meetings described in paragraph 
(b)(2) of this section. 

(5) Each session in the mediation 
process must be scheduled in a timely 
manner and must be held in a location 
that is convenient to the parties to the 
dispute. 

(6) If the parties resolve a dispute 
_ through the mediation process, the 
parties must execute a legally binding 
agreement that sets forth that resolution 
and that— 

(i) States that all discussions that 
occurred during the mediation process 
will remain confidential and may not be 
used as evidence in any subsequent due 
process hearing or civil proceeding; and 


(ii) Is signed by both the parent and 
a representative of the agency who has 
the authority to bind such agency. 

(7) A written, signed mediation 
agreement under this paragraph is 
enforceable in any State court of 
competent jurisdiction or in a district 
court of the United States. 

Discussions that occur during the 
mediation process must be confidential 
and may not be used as evidence in any 
subsequent due process hearing or civil 
proceeding of any Federal court.or State 
court of a State receiving assistance 
under this part. 

(c) Impartiality of mediator. (1) An 
individual who serves as a mediator 
under this part— 

(i) May not be an employee of the SEA 
or the LEA that is involved in the 
education or care of the child; and 

(ii) Must not have a personal or 
professional interest that conflicts with 
the person’s objectivity. 

(2) A person who otherwise qualifies 
as a mediator is not an employee of an 
LEA or State agency described under 
§ 300.228 solely because he or she is 
paid by the agency to serve as a 
mediator. 


(Approved by the Office of Management and 
Budget under control number 1820-0600) 


(Authority: 20 U.S.C. 1415(e)) 


§ 300.507 Filing a due process compiaint. 
(a) General. (1) A parent or a public 
agency may file a due process complaint 

on any of the matters described in 

§ 300.503(a)(1) and (2) (relating to the 
identification, evaluation or educational 
placement of a child with a disability, 
or the provision of FAPE to the child). 

(2) The due process complaint must 
allege a violation that occurred not more 
than two years before the date the 
parent or public agency knew or should 
have known about the alleged action 
that forms the basis of the due process 
complaint, or, if the State has an explicit 
time limitation for filing a due process 
complaint under this part, in the time 
allowed by that State law, except that 
the exceptions to the timeline described 
in § 300.511(f) apply to the timeline in 
this section. 

(b) Information for parents. The 
public agency must inform the parent of 
any free or low-cost legal and other 
relevant services available in the area 


(1) The parent requests the 
information; or 
(2) The parent or the agency files a 


_ due process complaint under this 


section. 


(Approved by the Office of Management and 
Budget under contro] number 1820-0600) 


(Authority: 20 U.S.C. 1415(b)(6)) 


§300.508 Due process compiaint. 

(a) General. (1) The public agency 
must have procedures that require either 
party, or the attorney representing a 
party, to provide to the other party a due _ 
process complaint (which must remain 
confidential). 

(2) The party filing a due process 
complaint must forward a copy of the 
due process complaint to the SEA. 

(b) Content of complaint. The due 
process complaint required in paragraph 
(a)(1) of this section must include— 

(1) The name of the child; 

(2) The address of the residence of the 
child; 

(3) The name of the school the child 
is attending; 

(4) In the case of a homeless child or 
youth (within the meaning of section 
725(2) of the McKinney-Vento Homeless 
Assistance Act (42 U.S.C. 11434a(2)), 
available contact information for the 
child, and the name of the school the 
child is attending; 

(5) A description of the nature of the 
problem of the child relating to the 
proposed or refused initiation or 
change, including facts relating to the 
problem; and 

(6) A proposed resolution of the 
problem to the extent known and 
available to the party at the time. 

(c) Notice required before a hearing 
on a due process complaint. A party 
may not have a hearing on a due process 
complaint until the party, or the 
attorney representing the party, files a 
due process complaint that meets the 
requirements of paragraph (b) of this 
section. 

(d) Sufficiency of complaint. (1) The 
due process complaint required by this 
section must be deemed sufficient 
unless the party receiving the due 
process complaint notifies the hearing 
officer and the other party in writing, 
within 15 days of receipt of the due 
process complaint, that the receiving 
party believes the due process 
complaint does not meet the 
requirements in paragraph (b) of this 
section. 

(2) Within five days of receipt of 
notification under paragraph (d)(1) of 
this section, the hearing officer must 
make a determination on the face of the 
due process complaint of whether the 
due process complaint meets the 
requirements of paragraph (b) of this 
section, and must immediately notify 
the parties in writing of that 
determination. 

(3) A party may amend its due process 
complaint only if— 

(i) The other party consents in writing 
to the amendment and is given the 
opportunity to resolve the due process 
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complaint through a meeting held 
pursuant to § 300.510; or 

(ii) The hearing officer grants 
permission, except that the hearing 
officer may only grant permission to 
amend at any time not later than five 
days before the due process hearing 

ins. 

4) Ifa party files an amended due 
process complaint, the timelines for the 
resolution meeting in § 300.510(a) and 
the time period to resolve in 
§ 300.510(b) begin again with the filing 
of the amended due process complaint. 

(e) LEA response to a due process 
complaint. (1) If the LEA has not sent 
a prior written notice under § 300.503 to 
the parent regarding the subject matter 
contained in the parent’s due process 
complaint, the LEA must, within 10 
days of receiving the due process 
complaint, send to the parent a response 
that includes— 

(i) An explanation of why the agency 
proposed or refused to take the action 
raised in the due process complaint; 

(ii) A description of other options that 
the IEP Team considered and the 
reasons why those options were 
rejected; 

(iii) A description of each evaluation 
procedure, assessment, record, or report 
the agency used as the basis for the 
proposed or refused action; and 

(iv) A description of the other factors 
that are relevant to the agency’s 
proposed or refused action. 

(2) A response by an LEA under 
paragraph (e)(1) of this section shall not 
be construed to preclude the LEA from 
asserting that the parent’s due process 
complaint was insufficient, where 
appropriate. 

f) Other party response to a due 
process complaint. Except as provided 
in paragraph (e) of this section, the party 
receiving a due process complaint must, 
within 10 days of receiving the due 
process complaint, send to the other 
party a response that specifically 
addresses the issues raised in the due 
process complaint. 


(Authority: 20 U.S.C. 1415(b)(7), 1415{c)(2)) 


§300.509 Model forms. 

(a) Each SEA must develop model 
forms to assist parents and public 
agencies in filing a due process 
complaint in accordance with 
§§ 300.507(a) and 300.508(a) through (c) 
and to assist parents and other parties 
in filing a State complaint under - 

§§ 300.151 through 300.153. However, 
the SEA or LEA may not require the use 
of the model forms. 


(b) Parents, public agencies, and other _ 


parties may use the appropriate model 
form described in paragraph (a) of this 
section, or another form or other 


document, so long as the form or 
document that is used meets, as 
appropriate, the content requirements in 
§ 300.508(b) for filing a due process 
complaint, or the requirements in 

§ 300.153(b) for filing a State complaint. 


(Authority: 20 U.S.C. 1415(b)(8)) 


§300.510 Resolution process. 

(a) Resolution meeting. (1) Within 15 
days of receiving notice of the parent’s 
due process complaint, and prior to the 
initiation of a due process hearing under 
§ 300.511, the LEA must convene a 
meeting with the parent and the 
relevant member or members of the IEP 
Team who have specific knowledge of 
the facts identified in the due process 
complaint that— 

(i) Includes a representative of the 
public agency who has decision-making 
authority on behalf of that agency; and 

(ii) May not include an attorney of the 
LEA unless the parent is accompanied 
by an attorney. 

(2) The purpose of the meeting is for 
the parent of the child to discuss the 
due process complaint, and the facts 
that form the basis of the due process 
complaint, so that the LEA has the 
opportunity to resolve the dispute that 
is the basis for the due process 
complaint. 

(3) The meeting described in 
paragraph (a)(1) and (2) of this section 
need not be held if— 

(i) The parent and the LEA agree in 
writing to waive the meeting; or 

(ii) The parent and the LEA agree to 
use the mediation process described in 
§ 300.506. 

(4) The parent and the LEA determine 
the relevant — of the IEP Team 
to attend the meetin 

(b) Resolution ser: (1) If the LEA 
has not resolved the due process 
complaint to the satisfaction of the 
parent within 30 days of the receipt of 
the due process complaint, the due 
process hearing may occur. 

(2) Except as provided in paragraph 
(c) of this section, the timeline for 
issuing a final decision under § 300.515 
begins at the expiration of this 30-day 
period. 

(3) Except where the parties have 
jointly agreed to waive the resolution 
process or to use mediation, 
notwithstanding paragraphs (b)(1) and 
(2) of this section, the failure of the 
parent filing a due process complaint to 
participate in the resolution meeting 
will delay the timelines for the 
resolution process and due process 
hearing until the meeting is held. 

(4) If the LEA is unable to obtain the 
participation of the parent in the 
resolution meeting after reasonable 
efforts have been made (and 


- §300.511 


documented using the procedures in 
§ 300.322(d)), the LEA may, at the 
conclusion of the 30-day period, request 
that a hearing officer dismiss the 
parent’s due process complaint. 

(5) If the LEA fails to hold the 
resolution meeting specified in 
paragraph (a) of this section within 15 


days of receiving notice of a parent’s 


due process complaint or fails to 
participate in the resolution meeting, 
the parent may seek the intervention of 
a hearing officer to begin the due 
process hearing timeline. 

(c) Adjustments to 30-day resolution 
period. The 45-day timeline for the due 
process hearing in § 300.515(a) starts the 
da after one of the following events: 

1) Both parties agree in writing to 
waive the resolution meeting; 

(2) After either the mediation or 
resolution meeting starts but before the 
end of the 30-day period, the parties 
agree in writing that no agreement is 
possible; i 

(3) If both parties agree in writing to 
continue the mediation at the end of the 
30-day resolution period, but later, the 
parent or public agency withdraws from 
the mediation process. 

(d) Written settlement agreement. Ifa 
resolution to the dispute is reached at 
the meeting described in paragraphs 


- (a)(1) and (2) of this section, the parties 


must execute a legally binding 
agreement that is— 

(1) Signed by both the parent and-a 
representative of the agency who has the 
authority to bind the agency; and 

(2) Enforceable in any State court of 
competent jurisdiction or in a district 
court of the United States, or, by the 
SEA, if the State has other mechanisms 
or procedures that permit parties to seek 
enforcement of resolution agreements, 
pursuant to § 300.537. 

(e) Agreement review period. If the 
parties execute an agreement pursuant 
to paragraph (c) of this section, a party 
may void the agreement within 3 
business days of the agreement’s 
execution. 


(Authority: 20 U.S.C. 1415(f)(1)(B)) 


Impartial due process hearing. 

(a) General. Whenever a due process 
complaint is received under § 300.507 
or § 300.532, the parents or the LEA 
involved in the dispute must have an 
opportunity for an impartial due process 
hearing, consistent with the procedures 
in §§ 300.507, 300.508, and 300.510. 

(b) Agency responsible for conducting 
the due process hearing. The hearing 
described in paragraph (a) of this 
section must be conducted by the SEA 
or the public agency directly 
responsible for the education of the 
child, as determined under State statute, 
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State regulation, or a written policy of 
the SEA. 

(c) Impartial hearing officer. (1) Ata 
minimum, a hearing officer— 

(i) Must not be— 

(A) An employee of the SEA or the 
LEA that is involved in the education or 
care of the child; or 

(B) A person having a personal or ~ 
professional interest that conflicts with 
the person’s objectivity in the hearing; 

(ii) Must possess knowledge of, an 
the ability to understand, the provisions 
of the Act, Federal and State regulations 
pertaining to the Act, and legal 
interpretations of the Act by Federal and 
State courts; 

(iii) Must possess the knowledge and 
ability to conduct hearings in 
accordance with appropriate, standard 
legal practice; and 

(iv) Must possess the knowledge and 
ability to render and write decisions in 
accordance with appropriate, standard 


-legal practice. 


(2) A person who otherwise qualifies 
to conduct a hearing under paragraph 
(c)(1) of this section is not an employee 
of the agency solely because he or she 
is paid by the agency to serve as a 
hearing officer. 

(3) Each public agency must keep a 
list of the persons who serve as hearing 
officers. The list must include a 
statement of the qualifications of each of 
those persons. 

(d) Subject matter of due process 
hearings. The party requesting the due 
process hearing may not raise issues at 
the due process hearing that were not 
raised in the due process complaint 
filed under § 300.508(b), unless the 
other party agrees otherwise. 

(e) Timeline for requesting a hearing. 
A parent or agency must request an 
impartial hearing on their due process 
complaint within two years of the date 
the parent or agency knew or should 
have known about the alleged action 
that forms the basis of the due process 
complaint, or if the State has an explicit 
time limitation for requesting such a 
due process hearing under this part, in 
the time allowed by that State law. 

(f) Exceptions to the timeline. The 


- timeline described in paragraph (e) of 


this section does not apply to a parent 
if the parent was prevented from filing 
a due process complaint due to— 

(1) Specific misrepresentations by the 
LEA that it had resolved the problem 
forming the basis of the due process 
complaint; or 

(2) The LEA’s withholding of 
information from the parent that was 
required under this part to be provided 
to the parent. 


(Approved by the Office of Management and 
Budget under control number 1820-0600) 


(Authority: 20 U.S.C. 1415(f)(4)(A), 
1415(f)(3)(A)-(D)) 


§300.512 Hearing rights. 

(a) General. Any party to a hearing 
conducted pursuant to §§ 300.507 
through 300.513 or §§ 300.530 through 
300.534, or an appeal conducted 
pursuant to § 300.514, has the right to— 

(1) Be accompanied and advised by 
counsel and by individuals with special 
knowledge or training with respect to 
the problems of children with 
disabilities; 

(2) Present evidence and confront, 
cross-examine, and compel the 
attendance of witnesses; 

(3) Prohibit the introduction of any 
evidence at the hearing that has not 
been disclosed to that party at least five 
business days before the hearing; 

(4) Obtain a written, or, at the option 
of the parents, electronic, verbatim 
record of the hearing; and 

(5) Obtain written, or, at the option of 
the parents, electronic findings of fact 
and decisions. 

(b) Additional disclasure of 
information. (1) At least five business 
days prior to a hearing conducted 
pursuant to § 300.511(a), each party 
must disclose to all other parties all 
evaluations completed by that date and 
recommendations based on the offering 
party’s evaluations that the party 
intends to use at the hearing. 

(2) A hearing officer may bar any 
party that fails to comply with 
paragraph (b)(1) of this section from 
introducing the relevant evaluation or 
recommendation at the hearing without 
the consent of the other party. 

(c) Parental rights at hearings. Parents 
involved in hearings must be given the 
right to— 

.(1) Have the child who is the subject 
of the hearing present; ‘ 

(2) Open the hearing to the public; 
and : 
(3) Have the record of the hearing and 
the findings of fact and decisions 


described in paragraphs (a)(4) and (a)(5) 


of this section provided at no cost to 
parents. 


(Authority: 20 U.S.C. 1415(f)(2), 1415(h)) 


§300.513 Hearing decisions. 

(a) Decision of hearing officer on the 
provision of FAPE. (1) Subject to 
paragraph (a)(2) of this section, a 
hearing officer’s determination of 
whether a child received FAPE must be 
based on substantive grounds. 

(2) In matters alleging a procedural 
violation, a hearing officer may find that 
a child did not receive a FAPE only if 
the procedural inadequacies— 

(i) Impeded the child’s right to a 
FAPE; 


(ii) Significantly impeded the parent’s 
opportunity to participate in the 
decision-making process regarding the 
provision of a FAPE to the parent’s 
child; or 

(iii) Caused a deprivation of 
educational benefit. 

(3) Nothing in paragraph (a) of this 
section shall be construed to preclude a 
hearing officer from ordering an LEA to 
comply with procedural requirements 
under §§ 300.500 through 300.536. 

(b) Construction clause. Nothing in 
§§ 300.507 through 300.513 shall be 


construed to affect the right of a parent — 


to file an appeal of the due process 
hearing decision with the SEA under 
§ 300.514(b), if a State level appeal is 
available. 

(c) Separate request for a due process 
hearing. Nothing in §§ 300.500 through 
300.536 shall be construed to preclude 
a parent from filing a separate due 
process complaint on an issue separate 
from a due process complaint already 
filed. 

(d) Findings and decision to advisory 
panel and general public. The public 
agency, after deleting any personally 
identifiable information, must— 

(1) Transmit the findings and 
decisions referred to in § 300.512(a)(5) 
to the State advisory panel established 
under § 300.167; and 

(2) Make those findings and decisions 
available to the public. 


(Authority: 20 U.S.C. 1415(f)(3)(E) and (F), 


.1415(h)(4), 1415(0)) 


§300.514 Finality of decision; appeal; 
impartial review. 

(a) Finality of hearing decision. A 
decision made in a hearing conducted 
pursuant to §§ 300.507 through 300.513 
or §§ 300.530 through 300.534 is final, 


except that any party involvedinthe 


hearing may appeal the decision under 
the provisions of paragraph (b) of this 
section and § 300.516. 

(b) Appeal of decisions; impartial 
review. (1) If the hearing required by 
§ 300.511 is conducted by a public 
agency other than the SEA, any party 
aggrieved by the findings and decision 
in the hearing may appeal to the SEA. 

(2) If there is an appeal, the SEA must 
conduct an impartial review of the 
findings and decision appealed. The 
official conducting the review must— 

(i) Examine the entire hearing record; 

(ii) Ensure that the procedures at the 
hearing were consistent with the 
requirements of due process; 

(iii) Seek additional evidence if 
necessary. If a hearing is held to receive 
additional evidence, the rights in 
§ 300.512 apply; 
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(iv) Afford the parties an opportunity 
for oral or written argument, or both, at 
the discretion of the reviewing official; 

(v) Make an independent decision on 
completion of the review; and 

(vi) Give a copy of the written, or, at 
the option of the parents, electronic 
findings of fact and decisions to the 
parties. 

(c) Findings and decision to advisory 
panel and general public. The SEA, 
after deleting any personally identifiable’ 
information, must— 

(1) Transmit the findings and 
decisions referred to in paragraph 
(b)(2)(vi) of this section to the State 
advisory panel established under 
§ 300.167; and 

(2) Make those findings and decisions 
available to the public. 

(d) Finality of review decision. The 
decision made by the reviewing official 
is final unless a party brings a civil 
action under § 300.516. 


(Authority: 20 U.S.C. 1415(g) and (h)(4), 
1415(i)(1)(A), 1415(i)(2)) 


§300.515 Timelines and convenience of 
hearings and reviews. 

(a) The public agency must ensure 
that not later than 45 days after the 
expiration of the 30 day period under 
§ 300.510(b), or the adjusted time 
periods described in § 300.510(c)— 

(1) A final decision is reached in the 
hearing; and 

(2) A copy of the decision is mailed 
to each of the parties. 

(b) The SEA must ensure that not later 
than 30 days after the receipt of a 
request for a review— 

(1) A final decision is reached in the 
review; and 

(2) A copy of the decision is mailed 
to each of the parties. 

(c) A hearing or reviewing officer may 
grant specific extensions of time beyond 
the periods set out in paragraphs (a) and 
(b) of this section at the request of either 


(d) Each hearing and each review 
involving oral arguments must be 
conducted at a time and place that is 
reasonably convenient to the parents 
and child involved. 


(Authority: 20 U.S.C. 1415(f)(1)(B)(ii), 
1415(g), 1415(i)(1)) 


§300.516 Civil action. ‘ 

(a) General. Any party aggrieved by 
the findings and decision made under 
§§ 300.507 through 300.513 or 
§§ 300.530 through 300.534 who does 
not have the right to an appeal under 
§ 300.514(b), and any party aggrieved by 
the findings and decision under 
§ 300.514(b), has the right to bring a 
civil action with respect to the due 
process complaint notice requesting a 


due process hearing under § 300.507 or 
§§ 300.530 through 300.532. The action 
may be brought in any State court of 
competent jurisdiction or in a district 
court of the United States without 

ard to the amount in controversy. 
“tb) Time limitation. The party 
bringing the action shall have 90 days 
from the date of the decision of the 
hearing officer or, if applicable, the 
decision of the State review official, to 
file a civil action, or, if the State has an 
explicit time limitation for bringing civil 
actions under Part B of the Act, in the 
time allowed by that State law. 

(c) Additional requirements. In any 
action brought under paragraph (a) of 
this section, the court— 

(1} Receives the records of the > 
administrative proceedings; 

(2) Hears additional evidence at the 

uest of a party; and 
03) Basing its decision on the 
preponderance of the evidence, grants 
the relief that the court determines to be 
appropriate. 

d) Jurisdiction of district courts. The 
district courts of the United States have 
jurisdiction of actions brought under 
section 615 of the Act without regard to 
the amount in controversy. 

(e) Rule of construction. Nothing in - 
this part restricts or limits the rights, 
procedures, and remedies available 
under the Constitution, the Americans 
with Disabilities Act of 1990, title V of 
the Rehabilitation Act of 1973, or other 
Federal laws protecting the rights of 
children with disabilities, except that 
before the filing of a civil action under 
these laws seeking relief that is also 
available under section 615 of the Act, 
the procedures under §§ 300.507 and 
300.514 must be exhausted to the same 
extent as would be required had the 
action been brought under section 615 
of the Act. 

(Authority: 20 U.S.C. 1415(i)(2) and (3)(A), 
1415(1)) 


§300.517 Attorneys’ fees. 

(a) In general. (1) In any action or 
proceeding brought under section 615 of 
the Act, the court, in its discretion, may 
award reasonable attorneys’ fees as part 
of the costs to— 

(i) The prevailing party who is the 
parent of a child with a disability; 

(ii) To a prevailing party who is an 
SEA or LEA against the attorney of a 
parent who files a complaint or 
subsequent cause of action that is 
frivolous, unreasonable, or without 
foundation, or against the attorney of a 
parent who continued to litigate after 
the litigation clearly became frivolous, 
unreasonable, or without foundation; or 

(iii) To a prevailing SEA or LEA 
against the attorney of a parent, or 


against the parent, if the parent’s request 
for a due process hearing or subsequent 
cause of action was presented for any 
improper purpose, such as to harass, to 
cause unnecessary delay, or to 
needlessly increase the cost of litigation. 

(2) Nothing in this subsection shall be 
construed to affect section 327 of the 
District of Columbia Appropriations 
Act, 2005. 

(b) Prohibition on use of funds. (1) 
Funds under Part B of the Act may not 
be used to pay attorneys’ fees or costs 
of a party related to any action or 
proceeding under section 615 of the Act 
and subpart E of this part. 

(2) Paragraph (b)(1) of this section 
does not preclude a public agency from 
using funds under Part B of the Act for 
conducting an action or proceeding 
under section 615 of the Act. 

(c) Award of fees. A court awards 
reasonable attorneys’ fees under section 
615(i)(3) of the Act consistent with the 
following: 

(1) Fees awarded under section 
615(i)(3) of the Act must be based on 
rates prevailing in the community in 
which the action or proceeding arose for 
the kind and quality of services 
furnished. No bonus or multiplier may 
be used in calculating the fees awarded 
under this paragraph. 

(2)(i) Attorneys’ fees may not be 


awarded and related costs may not be 


reimbursed in any action or proceeding 
under section 615 of the Act for services 
performed subsequent to the time of a 
written offer of settlement to a parent 
if— 

(A) The offer is made within the time 
prescribed by Rule 68 of the Federal 
Rules of Civil Procedure or, in the case 
of an administrative proceeding, at any 
time more than 10 days before the 
proceeding begins; 

(B) The offer is not accepted within 10 
days; and 

(C) The court or administrative 
hearing officer finds that the relief 
finally obtained by the parents is not 
more favorable to the parents than the 
offer of settlement. 

(ii) Attorneys’ fees may not be 
awarded relating to any meeting of the 
IEP Team unless the meeting is 
convened as a result of an 
administrative proceeding or judicial 
action, or at the discretion of the State, 
for a mediation described in § 300.506. 

(iii) A meeting conducted pursuant to 
§ 300.510 shall not be considered— 

(A) A meeting convened as a result of 
an administrative hearing or judicial 
action; or 

(B) An administrative hearing or 
judicial action for purposes of this 
section. 


~~... 


party. 
| 
| 


Federal Register/Vol. 71, No. 156/Monday, August 14, 2006/Rules and Regulations 


46797 


(3) Notwithstanding paragraph (c)(2) 
of this section, an award of attorneys’ 
fees and related costs may be made to 

a parent who is the prevailing party and 
who was substantially justified in 
rejecting the settlement offer. 

(4) Except as provided in paragraph 
(c)(5) of this section, the court reduces, 
accordingly, the amount of the 
attorneys’ fees awarded under section 
615 of the Act, if the court finds that— 

(i) The parent, or the parent’s 
attorney, during the course of the action 
or proceeding, unreasonably protracted 
the final resolution of the controversy; 

(ii) The amount of the attorneys’ fees 
otherwise authorized to be awarded 
unreasonably exceeds the hourly rate 
prevailing in the community for similar 
services by attorneys of reasonably 
comparable skill, reputation, and 
experience; 

iii) The time spent and legal services 
furnished were excessive considering 
the nature of the action or proceeding; 


or 

(iv) The attorney representing the 
parent did not provide to the LEA the 
appropriate information in the due 
process request notice in accordance 
with § 300.508. 

(5) The provisions of paragraph (c)(4) 
of this section do not apply in any 
action or proceeding if the court finds 
that the State or local agency 
unreasonably protracted the final 
resolution of the action or proceeding or 
there was a violation of section 615 of 
the Act. 


(Authority: 20 U.S.C. 1415(i)(3)(B)-(G)) 


§300.518 Child’s status during 
proceedings. 

(a) Except as provided in § 300.533, 
during the pendency of any 
administrative or judicial proceeding 
regarding a due process complaint 
notice requesting a due process hearing 


‘under § 300.507, unless the State or 


local agency and the parents of the child 
agree otherwise, the child involved in 
the complaint must remain in his or her 
current educational placement. 

(b) If the complaint involves an 
application for initial admission to 
public school, the child, with the 
consent of the parents, must be placed 
in the public school until the 
completion of all the proceedings. 

(c) If the complaint involves an 
application for initial services under 
this part from a child who is 
transitioning from Part C of the Act to 
Part B and is no longer eligible for Part 
C services because the child has turned 
three, the public agency is not required 
to provide the Part C services that the 
child had been receiving. If the child is 


_ found eligible for special education and 


related services under Part B and the 
parent consents to the initial provision 
of special education and related services 
under § 300.300(b), then the public 
agency must provide those special 
education and related services that are 
not in dispute between the parent and . 
the public agency. 

(d) If the hearing officer in a due 
process hearing conducted by the SEA 
or a State review official in an 
administrative appeal agrees with the 
child’s parents that a change of 


‘placement is appropriate, that 


placement must be treated as an 
agreement between the State and the 
parents for purposes of paragraph (a) of 
this section. 


(Authority: 20 U.S.C. 1415(j)) 


§300.519 Surrogate parents. 

(a) General. Each public agency must 
ensure that the rights of a child are 
protected when— 

(1) No parent (as defined in § 300.30) 
can be identified; 

(2) The public agency, after 
reasonable efforts, cannot locate a 
parent; 

(3) The child is a ward of the State 
under the laws of that State; or 

(4) The child is an unaccompanied 
homeless youth as defined in section 
725(6) of the McKinney-Vento Homeless 
Assistance Act (42 U.S.C. 11434a(6)). 

(b) Duties of public agency. The duties 
of a public agency under paragraph (a) 
of this section include the assignment of 
an individual to act as a surrogate for 
the parents. This must include a 
method— 

(1) For determining whether a child 
needs a surrogate parent; and 

(2) For assigning a surrogate parent to 
the child. 

(c) Wards of the State. In the case of 
a child who is a ward of the State, the 
surrogate parent alternatively may be 
appointed by the judge overseeing the 
child’s case, provided that the surrogate 
meets the requirements in paragraphs 
(d)(2)(i) and (e) of this section. 

(d) Criteria for selection of surrogate 
parents. (1) The public agency may 
select a surrogate parent in any way 
permitted under State law. 

(2) Public agencies must ensure that a 
person selected as a surrogate parent— 

(i) Is not an employee of the SEA, the 
LEA, or any other agency that is 
involved in the education or care of the 
child; 

(ii) Has no personal or professional 
interest that conflicts with the interest 
of the child the surrogate parent 
represents; and 

(iii) Has knowledge and skills that 
ensure adequate representation of the 
child. 


(e) Non-employee requirement; 
compensation. A person otherwise 
qualified to be a surrogate parent under 


_ paragraph (d) of this section is not an 


employee of the agency solely because 
he or she is paid by the agency to serve 
as a surrogate parent. 

(f) Unaccompanied homeless youth. 
In the case of a child who is an 
unaccompanied homeless youth, 
appropriate staff of emergency shelters, 
transitional shelters, independent living 
programs, and street outreach programs 
may be appointed as temporary 
surrogate parents without regard to 
paragraph (d)(2)(i) of this section, until 
a surrogate parent can be appointed that 
meets all of the requirements of 
paragraph (d) of this section. 

(g) Surrogate parent responsibilities. 
The surrogate parent may represent the 
child in all matters relating to— 

(1) The identification, evaluation, and 
educational placement of the child; and 

(2) The provision of FAPE to the 
child. 

(h) SEA responsibility. The SEA must 
make reasonable efforts to ensure the 
assignment of a surrogate parent not 
more than 30 days after a public agency 
determines that the child needs a 
surrogate parent. 


(Authority: 20 U.S.C. 1415(b)(2)) 


§300.520 Transfer of parental rights at age 
of majority. 

(a) General. A State may provide that, 
when a child with a disability reaches 
the age of majority under State law that 
applies to all children (except for a 
child with a disability who has been 
determined to be incompetent under 
State law)— 

(1){i) The public agency must provide 
any notice required by this part to both 
the child and the parents; and 

(ii) All rights accorded to parents 
under Part B of the Act transfer to the 
child; 

(2) All rights accorded to parents 
under Part B of the Act transfer to 
children who are incarcerated in an 
adult or juvenile, State or local 
correctional institution; and 

(3) Whenever a State provides for the 
transfer of rights under this part 
pursuant to paragraph (a)(1) or (a)(2) of 
this section, the agency must notify the 
child and the parents of the transfer of 
rights. 

(b) Special rule. A State must 
establish procedures for appointing the 
parent of a child with a disability, or, if 
the parent is not available, another 
appropriate individual, to represent the 
educational interests of the child 
throughout the period of the child’s 
eligibility under Part B of the Acct if, 
under State law, a child who has 
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reached the age of majority, but has not 
been determined to be incompetent, can 
be determined not to have the ability to 
provide informed consent with respect 
to the child’s educational program. 


(Authority: 20 U.S.C. 1415(m)) 
§§ 300.521-300.529 [Reserved] 
Discipline Procedures 


§300.530 Authority of school personnel. 


(a) Case-by-case determination. 
School personnel may consider any 
unique circumstances on a case-by-case 
basis when determining whether a 
change in placement, consistent with 
the other requirements of this section, is 
appropriate for a child with a disability 
who violates a code of student conduct. 

(b) General. (1) School personnel 
- under this section may remove a child 
with a disability who violates a code of 
student conduct from his or her current 
placement to an appropriate interim 
alternative educational setting, another 
setting, or suspension, for not more than 
10 consecutive school days (to the 
extent those alternatives are applied to 
children without disabilities), and for 
additional removals of not more than 10 
consecutive school days in that same 
school year for separate incidents of 
misconduct (as long as those removals 
do not constitute a change of placement 
under § 300.536). 

(2) After a child with a disability has 
been removed from his or her current 
placement for 10 school days in the 
same school year, during any 
subsequent days of removal the public 
agency must provide services to the 
extent required under paragraph (d) of 
this section. 

(c) Additional authority. For. 
disciplinary changes in placement that 
would exceed 10 consecutive school 
days, if the behavior that gave rise to the 
violation of the school code is 
determined not to be a manifestation of 
the child’s disability pursuant to 
paragraph (e) of this section, school 
personnel may apply the relevant 
disciplinary procedures to children with 
disabilities in the same manner and for 
the same duration as the procedures 
would be applied to children without 
disabilities, except as provided in 
paragraph (d) of this section. 

(d) Services. (1) A child with a 
disability who is removed from the 
child’s current placement pursuant to 
paragraphs (c), or (g) of this section 
must— 

(i) Continue to receive educational 
services, as provided in § 300.101(a), so 
as to enable the child to continue to 
participate in the general education 
curriculum, although in another setting, 


and to progress toward meeting the 
goals set out in the child’s IEP; and 

(ii) Receive, as appropriate, a 
functional behavioral assessment, and 
behavioral! intervention services and 
modifications, that are designed to 
address the behavior violation so that it 
does not recur. 

(2) The services required by paragraph 
(d)(1), (d)(3), (d)(4), and (d)(5) of this 
section may be provided in an interim 
alternative educational setting. 

(3) A public agency is only required 
to provide services during periods of 
removal to a child with a disability who 
has been removed from his or her 
current placement for 10 school days or 
less in that school year, if it provides 
services to a child without disabilities © 
who is similarly removed. 

(4) After a child with a disability has 
been removed from his or her current 
placement for 10 school days in the 
same school year, if the current removal 
is for not more than 10 consecutive 
school days and is not a change of 
placement under § 300.536, school 
personnel, in consultation with at least 
one of the child’s teachers, determine 
the extent to which services are needed, 
as provided in § 300.101(a), so as to 
enable the child to continue to 
participate in the general education 
curriculum, although in another setting, 
and to progress toward meeting the 
goals set out in the child’s IEP. 

(5) If the removal is a change of 
placement under § 300.536, the child’s 
IEP Team determines appropriate 
services under paragraph (d)(1) of this 
section. 

(e) Manifestation determination. (1) 
Within 10 school days of any decision 
to change the placement of a child with 
a disability because of a violation of a 
code of student conduct, the LEA, the 
parent, and relevant members of the 
child’s IEP Team (as determined by the 
parent and the LEA) must review all 
relevant information in the student’s 
file, including the child’s IEP, any 
teacher observations, and any relevant 
information provided by the parents to 
determine— 

(i) If the conduct in question was 
caused by, or had a direct and 
substantial relationship to, the child’s 
disability; or 

(ii) If the conduct in question was the 
direct result of the LEA’s failure to 
implement the IEP. 

(2) The conduct must be determined 
to be a manifestation of the child’s 
disability if the LEA, the parent, and 
relevant members of the child’s IEP 
Team determine that a condition in 
either paragraph (e)(1)(i) or (1)(ii) of this 
section was met. 


(3) If the LEA, the parent, and relevant 
members of the child’s IEP Team 
determine the condition described in 
paragraph (e)(1)(ii) of this section was 
met, the LEA must take immediate steps 
to remedy those deficiencies. 

(f) Determination that behavior was a 
manifestation. If the LEA, the parent. 
and relevant members of the IEP Team 
make the determination that the 
conduct was a manifestation of the 
child’s disability, the IEP Team must— 

(1) Either— 

(i) Conduct a functional behavioral 
assessment, unless the LEA had 
conducted a functional behavioral 
assessment before the behavior that 
resulted in the change of placement 
occurred, and implement a behavioral 
intervention plan for the child; or 

(ii) If a behavioral intervention plan 
already has been developed, review the 
behavioral intervention plan, and 
modify it, as necessary, to address the 
behavior; and ; 

(2) Except as provided in paragraph 
(g) of this section, return the child to the 
placement from which the child was 
removed, unless the parent and the LEA 
agree to a change of placement as part 
of the modification of the behavioral 
intervention plan. 

(g) Special circumstances. School 
personnel may remove a student to an 
interim alternative educational setting 
for not more than 45 school days 
without regard to whether the behavior 
is determined to be a manifestation of 
the child’s disability, if the child— 

(1) Carries a weapon to or possesses 
a weapon at school, on school premises, 
or to or at a school function under the 
jurisdiction of an SEA or an LEA; 

(2) Knowingly possesses or uses 
illegal drugs, or sells or solicits the sale 
of a controlled substance, while at 
school, on school premises, or at a 
school function under the jurisdiction of - 
an SEA or an LEA; or 

(3) Has inflicted serious bodily injury 
upon another person while at school, on 
school premises, or at a school function 
under the jurisdiction of an SEA or an 
LEA. 

(h) Notification. On the date on which 
the decision is made to make a removal 
that constitutes a change of placement 
of a child with a disability because of 
a violation of a code of student conduct, 
the LEA must notify the parents of that 
decision, and provide the parents the 
procedural safeguards notice described 
in § 300.504. 

(i) Definitions. For purposes of this 
section, the following definitions apply: 

(1) Controlled substance means a drug 
or other substance identified under 
schedules I, II, II, IV, or V in section 
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202(c) of the Controlled Substances Act 
(21 U.S.C. 812(c)). 

(2) Illegal drug means a controlled 
substance; but does not include a 
controlled substance that is legally 
possessed or used under the supervision 
of a licensed health-care professional or 
that is legally possessed or used under 
any other authority under that Act or 
under any other provision of Federal 
law. 

(3) Serious bodily injury has the | 
meaning given the term “serious bodily 
injury” under paragraph (3) of 
subsection (h) of section 1365 of title 18, 
United States Code. 

(4) Weapon has the meaning given the 


-term “dangerous weapon” under 


paragraph (2) of the first subsection (g) 
of section 930 of title 18, United States 
Code. 


(Authority: 20 U.S.C. 1415(k)(1) and (7)) 


§300.531 Determination of setting. 
The child’s IEP Team determines the 


interim alternative educational setting 


for services under § 300.530(c), (d)(5), 
and (g). 


(Authority: 20 U.S.C. 1415(k)(2)) 


§300.532 Appeal. 

(a) General. The parent of a child with 
a disability who disagrees with any 
decision regarding placement under 
§§ 300.530 and 300.531, or the 
manifestation determination under 
§ 300.530(e), or an LEA that believes 
that maintaining the current placement 
of the child is substantially likely to 
result in injury to the child or others, 
may appeal the decision by requesting 
a hearing. The hearing is requested by 
filing a complaint pursuant to 
§§ 300.507 and 300.508(a) and (b). 

(b) Authority of hearing officer. (1) A 
hearing officer under § 300.511 hears, 
and makes a determination regarding an 
appeal under paragraph (a) of this 
section. 

(2) In making the determination under 
paragraph (b)(1) of this section, the 
hearing officer may— 

(i) Return the child with a disability 
to the placement from which the child 
was removed if the hearing officer 
determines that the removal was a 
violation of § 300.530 or that the child’s 
behavior was a manifestation of the 
child’s disability; or 

(ii) Order a change of placement of the 
child with a disability to an appropriate 
interim alternative educational setting - 
for not more than 45 school days if the 
hearing officer determines that 
maintaining the current placement of 
the child is substantially likely to result 
in injury to the child or to others. 

(3) The procedures under paragraphs 
(a) and (b)(1) and (2) of this section may 


be repeated, if the LEA believes that 
returning the child to the original 
placement is substantially likely to 
result in injury to the child or to others. 


(c) Expedited due process hearing. (1) ~ 
Whenever a hearing is requested under 
paragraph (a) of this section, the parents 
or the LEA involved in the dispute must 
have an opportunity for an impartial 
due process hearing consistent with the 
requirements of §§ 300.507 and 
300.508(a) through (c) and §§ 300.510 
through 300.514, except as provided in 
paragraph (c)(2) through (4) of this 


section. 


(2) The SEA or LEA is responsible for 
arranging the expedited due process 
hearing, which must occur within 20 
school days of the date the complaint ~ 
requesting the hearing is filed. The 
hearing officer must make a 
determination within 10 school days 
after the hearing. 


(3) Unless the parents and LEA agree 
in writing to waive the resolution 
meeting described in paragraph (c)(3)(i) 
of this section, or agree to use the 
mediation process described in 
§ 300.506— 


(i) A resolution meeting must occur 
within seven days of receiving notice of 
the due process complaint; and 


(ii) The due process hearing may 
proceed unless the matter has been 
resolved to the satisfaction of both 
parties within 15 days of the receipt of 
the due process complaint. 


(4) A State may establish different 
State-imposed procedural rules for 
expedited due process hearings 
conducted under this section than it has 
established for other due process 
hearings, but, except for the timelines as 
modified in paragraph (c)(3) of this 
section, the State must ensure that the 
requirements in §§ 300.510 through 
300.514 are met. 


(5) The decisions on expedited due 
process hearings are appealable 
consistent with § 300.514. 


(Authority: 


20 U.S.C. 1415(k)(3) and (4)(B), 
1415(f)(1)(A)) 


§300.533 Placement during appeals. 


When an appeal under § 300.532 has 
been made by either the parent or the 
‘LEA, the child must remain in the 
interim alternative educational setting 
pending the decision of the hearing 
officer or until the expiration of the time 
period specified in §A300.530(c) or (g), 
whichever occurs first, unless the parent 
and the SEA or LEA agree otherwise. 


(Authority: 20 U.S.C. 1415(k)(4)(A)) 


‘behavior that violated a code of student 


‘teacher of the child, that the child is in 


§300.534 Protections for children not 
determined eligible for special education 
and related services. 

(a) General. A child who has not been 
determined to be eligible for special 
education and related services under ~ 
this part and who has engaged in 


conduct, may assert any of the 
protections provided for in this part if 
the public agency had knowledge (as 
determined in accordance with 
paragraph (b) of this section) that the 
child was a child with a disability 
before the behavior that precipitated the 
disciplinary action occurred. 

(b) Basis of knowledge. A public 
agency must be deemed to have 
knowledge that a child is a child with 
a disability if before the behavior that 
precipitated the disciplinary action 
occurred— 

(1) The parent of the child expressed 
concern in writing to supervisory or 
administrative personnel of the 
appropriate educational agency, or a 


need of special education and related 
services; 

(2) The parent of the child requested 
an evaluation of the child pursuant to 
§§ 300.300 through 300.311; or 

(3) The teacher of the child, or other 
personnel of the LEA, expressed specific 
concerns about a pattern of behavior 
demonstrated by the child directly to 
the director of special education of the 
agency or to other supervisory 
personnel of the agency. 

(c) Exception. A public agency would 
not be deemed to have knowledge under 
paragraph (b) of this section if— 

(1) The parent of the child— 

(i) Has not allowed an evaluation of 
the child pursuant to §§ 300.300 
through 300.311; or 

(ii) Has refused services under this 
part; or 

(2) The child has been evaluated in 
accordance with §§ 300.300 through 
300.311 and determined to not be a 
child with a disability under this part. 

(d) Conditions that apply if no basis 
of knowledge. (1) If a public agency does 
not have knowledge that a child is a 
child with a disability (in accordance 
with paragraphs (b) and (c) of this 
section) prior to taking disciplinary 
measures against the child, the child 
may be subjected to the disciplinary 
measures applied to children without 
disabilities who engage in comparable 
behaviors consistent with paragraph 
(d)(2) of this section. 

(2)(i) If a request is made for an 
evaluation of a child during the time 
period in which the child is subjected 
to disciplinary measures under 
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§ 300.530, the evaluation must be 
conducted in an expedited manner. 

(ii) Until the evaluation is completed, 
the child remains in the educational 
placement determined by school 
authorities, which can include 
suspension or expulsion without 
educational services. 

(iii) If the child is determined to be a 
child with a disability, taking into 
consideration information from the 
evaluation conducted by the agency and 
information provided by the parents, the 
agency must provide special education 
and related services in accordance with 
this part, including the requirements of 
§§ 300.530 through 300.536 and section 
612(a)(1)(A) of the Act. 


(Authority: 20 U.S.C. 1415(k)(5)) 


§300.535 Referral to and action by law 
enforcement and judicial authorities. 

_ (a) Rule of construction. Nothing in 
this part prohibits an agency from 
reporting a crime committed by a child 
with a disability to appropriate 
authorities or prevents State law 
enforcement and judicial authorities 
from exercising their responsibilities 
with regard to the application of Federal 
and State law to crimes committed by a 
child with a disability. 

(b) Transmittal of records. (1) An 
agency reporting a crime committed by 
a child with a disability must ensure 
that.copies of the special education and 
disciplinary records of the child are 
transmitted for consideration by the 
appropriate authorities to whom the 
agency reports the crime. 

(2) An agency reporting a crime under 
this section may transmit copies of the 
child’s special education and 
disciplinary records only to the extent 
that the transmission is permitted by the 
Family Educational Rights and Privacy 


(iii) Because of such additional factors 
as the length of each removal, the total 
amount of time the child has been 
removed, and the proximity of the 
removals to one another. 

(b)(1) The public agency determines 
on a case-by-case basis whether a. 
pattern of removals constitutes a change 
of placement. 

(2) This determination is subject to 
review through due process and judicial 


(Authority: 20 U.S.C. 1415(k)) 


§300.537 State enforcement mechanisms. 


Notwithstanding §§ 300.506(b)(7) and 
300.510(d)(2), which provide for 
judicial enforcement of a written 
agreement reached as a result of 
mediation or a resolution meeting, there 
is nothing in this part that would 
prevent the SEA from using other 
mechanisms to seek enforcement of that 
agreement, provided that use of those 
mechanisms is not mandatory and does 
not delay or deny a party the right to 
seek enforcement of the written 
agreement in a State court of competent 
jurisdiction or in a district court of the 
United States. 


(Authority: 20 U.S.C. 1415(e)(2)(F), 


§§ 300.538-300.599 [Reserved] 


Subpart F—Monitoring, Enforcement, 
Confidentiality, and Program 


Monitoring, Technical Assistance, and 


§300.600 State monitoring and 


(a) The State must monitor the 
implementation of this part, enforce this 
part in accordance with § 300.604(a)(1) 
and (a)(3), (b)(2)(i) and (b)(2)(v), and 
(c)(2), and annually report on 
performance under this part. 

(b) The primary focus of the State’s 
monitoring activities must be on— 

(1) Improving educational results and 
functional outcomes for all children 
with disabilities; and 

(2) Ensuring that public agencies meet 
the program requirements under Part B 
of the Act, with a particular emphasis 
on those requirements that are most 
closely related to improving educational 
results for children with disabilities. 

(c) As a part of its responsibilities 
under paragraph (a) of this section, the 
State must use quantifiable indicators 
and such qualitative indicators as are 
needed to adequately measure 
performance in the priority areas 
identified in paragraph (d) of this 
section, and the indicators established 


(Authority: 20 U.S.C. 1415(k)(6)) 


§300.536 Change of placement because of 
disciplinary removals. 

(a) For purposes of removals of a child 
with a disability from the child’s current 
educational placement under §§ 300.530 
through 300.535, a change of placement 


(1) The removal is for more than 10 
consecutive school days; or 

(2) The child has been subjected to a 
series of removals that constitute a 


(i) Because the series of removals total 
more than 10 school days in a school 


(ii) Because the child’s behavior is 
substantially similar to the child’s 
behavior in previous incidents that - 
resulted in the series of removals; and 


by the Secretary for the State 
performance plans. 

(d) The State must monitor the LEAs 
located in the State, using quantifiable 
indicators in each of the following 
priority areas, and using such 
qualitative indicators as are needed to 
adequately measure performance in 
those areas: 

(1) Provision of FAPE in the least 
restrictive environment. 

(2) State exercise of general 
supervision, including child find, 
effective monitoring, the use of 
resolution meetings, mediation, and a 
system of transition services as defined 
in § 300.43 and in 20 U.S.C. 1437(a)(9). 

(3) Disproportionate representation of 
_ racial and ethnic groups in special 
education and related services, to the 
extent the representation is the result of 
inappropriate identification. 


(Approved by the Office of Management and 
Budget under control number 1820-0624) 


(Authority: 20 U.S.C. 1416(a)) 


§ 300.601 State performance plans and 
data collection. 

(a) General. Not later than December 
3, 2005, each State must have in place 
a performance plan that evaluates the 
State’s efforts to implement the 
requirements and purposes of Part B of 
the Act, and describes how the State 
will improve such implementation. 

(1) Each State must submit the State’s 
performance plan to the Secretary for 
approval in accordance with the 
approval process described in section 
616(c) of the Act. 

(2) Each State must review its State 
performance plan at least once every six. 
years, and submit any amendments to 
the Secretary. 

(3) As part of the State performance 
plan, each State must establish 
measurable and rigorous targets for the 
indicators established by the Secretary 
under the priority areas described in 
§ 300.600(d). 

(b) Data collection. (1) Each State 
must collect valid and reliable 
information as needed to report 
annually to the Secretary on the 
indicators established by the Secretary 
for the State performance plans. 

(2) If the Secretary permits States to 
collect data on specific indicators 
through State monitoring or sampling, 
and the State collects the data through 
State monitoring or sampling, the State 
must collect data on those indicators for 
each LEA at least once during the period 
of the State performance plan. 

(3) Nothing in Part B of the Act shall 
be construed to authorize the 
development of a nationwide database 
of personally identifiable information 
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on individuals involved in studies or 
other collections of data under Part B of 
the Act. 


(Approved by the Office of Management and 
Budget under contro] number 1820-0624) 


(Authority: 20 U.S.C. 1416(b)) 


§300.602 State use of targets and 
reporting. 

(a) General. Each State must use the 
targets established in the State’s 
performance plan under § 300.601 and 
the priority areas described in 
§ 300.600(d) to analyze the performance 
of each LEA. 

(b) Public reporting and privacy—(1) 
Public report. (i) Subject to paragraph 
(b)(1)(ii) of this section, the State must— 

(A) Report annually to the public on 
the performance of each LEA located in 
the State on the targets in the State’s 
performance plan; and 

(B) Make the State’s performance plan 
available through public means, 
including by posting on the Web site of 
the SEA, distribution to the media, and 
distribution through public agencies. 

(ii) If the State, in meeting the 
requirements of paragraph (b)(1)(i) of 
this section, collects performance data 
through State monitoring or sampling, 
the State must include in its report 
under paragraph (b)(1)(i)(A) of this 
section the most recently available 
performance data on each LEA, and the 
date the data were obtained. 

(2) State performance report. The 
State must report annually to the 
Secretary on the performance of the 
State under the State’s performance 
plan. 

(3) Privacy. The State must not report 
to the public or the Secretary any 
information on performance that would 
result in the disclosure of personally 
identifiable information about 
individual children, or where the 
available data are insufficient to yield 
Statistically reliable information. 


(Approved by the Office of Management and 
Budget under contro] number 1820-0624) 


(Authority: 20 U.S.C. 1416(b)(2)(C)) 


§ 300.603 Secretary’s review and 
determination regarding State performance. 

(a) Review. The Secretary annually 
reviews the State’s performance report 
submitted pursuant to § 300.602(b)(2). 

(b) Determination—(1) General. Based 
on the information provided by the 
State in the State’s annual performance 
report, information obtained through 
monitoring visits, and any other public 
information made available, the 
Secretary determines if the State— 

(i) Meets the requirements and 
purposes of Part B of the Act; 

(ii) Needs assistance in implementing 
the requirements of Part B of the Act; 


(iii) Needs intervention in 
implementing the requirements of Part 
B of the Act; or 

‘(iv) Needs substantial intervention in 
implementing the requirements of Part 
B of the Act. 

(2) Notice and opportunity for a 
hearing. (i) For determinations made 
under paragraphs (b)(1)(iii) and 
(b)(1)(iv) of thjs section, the Secretary 
provides reasonable notice and an 
opportunity for a hearing on those 
determinations. 

(ii) The hearing described in 


paragraph (b)(2) of this section consists 


of an opportunity to meet with the 
Assistant Secretary for Special 
Education and Rehabilitative Services to 
demonstrate why the Department 
should not make the determination 
described in paragraph (b)(1) of this 
section. 


(Authority: 20 U.S.C. 1416(d)) 


§300.604 Enforcement. - 

(a) Needs assistance. If the Secretary 
determines, for two consecutive years, 
that a State needs assistance under 
§ 300.603(b)(1)(ii) in implementing the 
requirements of Part B of the Act, the 
Secretary takes one or more of the 
following actions: 

(1) Advises the State of ‘ieiddlalili 
sources of technical assistance that may 
help the State address the areas in 
which the State needs assistance, which 
may include assistance from the Office 
of Special Education Programs, other 
offices of the Department of Education, 
other Federal agencies, technical 
assistance providers approved by the | 
Secretary, and other federally funded 
nonprofit agencies, and requires the 
State to work with appropriate entities. 
Such technical assistance may 
include— 

(i) The provision of advice by experts 
to address the areas in which the State 
needs assistance, including explicit 
plans for addressing the area for concern 
within a specified period of time; 

(ii) Assistance in identifying and 
implementing professional 
development, instructional strategies, 
and methods of instruction that are 
based on scientifically based research; 

(iii) Designating and using 
distinguished superintendents, 
principals, special education 
administrators, special education 
teachers, and other teachers to provide 
advice, technical assistance, and 
support; and 

liv) Devising additional approaches to 
providing technical assistance, such as 
collaborating with institutions of higher 
education, educational service agencies, 
national centers of technical assistance 
supported under Part D of the Act, and 


private providers of scientifically based 
technical assistance. 

(2) Directs the use of State-level funds 
under section 611(e) of the Act on the 
area or areas in which the State needs 
assistance. 

(3) Identifies the State as a high-risk 
grantee and imposes special conditions 
on the State’s grant under Part B of the 
Act. 

(b) Needs intervention. If the 
Secretary determines, for three or more 
consecutive years, that a State needs 
intervention under § 300.603(b)(1)(iii) in 
implementing the requirements of Part 
B of the Act, the following shall apply: 

(1) The Secretary may take any of the 
actions described in paragraph (a) of 
this section. 

(2) The Secretary takes one or more of 
the following actions: 

(i) Requires the State to prepare a 
corrective action plan or improvement 
plan if the Secretary determines that the 
State should be able to correct the 
problem within one year. 

(ii) Requires the State to enter into a 
compliance agreement under section 
457 of the General Education Provisions 
Act, as amended, 20 U.S.C. 1221 et seq. 
(GEPA), if the Secretary has reason to 
believe that the State cannot correct the 
problem within one year. 

(iii) For each year of the 
determination, withholds not less than 
20 percent and not more than 50 percent 
of the State’s funds under section 611(e) 
of the Act, until the Secretary 
determines the State has sufficiently 
addressed the areas in which the State 
needs intervention. 

(iv) Seeks to recover funds under 
section 452 of GEPA. 

(v) Withholds, in whole or in part, 
any further payments to the State under 
Part B of the Act. 

(vi) Refers the matter for appropriate 
enforcement action, which may include 
referral to the Department of Justice. 

(c) Needs substantial intervention. 
Notwithstanding paragraph (a) or (b) of 
this section, at any time that the 
Secretary determines that a State needs 
substantial intervention in 
implementing the requirements of Part 
B of the Act or that there is a substantial 
failure to comply with any condition of 
an SEA’s or LEA’s eligibility under Part 
B of the Act, the Secretary takes one or 
more of the following actions: 

(1) Recovers funds under section 452 
of GEPA. 

(2) Withholds, in whole or in part, 
any further payments to the State under 
Part B of the Act. 

(3) Refers the case to the Office of the 
Inspector General at the Department of 
Education. 


{ 
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(4) Refers the matter for appropriate 
enforcement action, which may include 
referral to the Department of Justice. 


(d) Report to Congress. The Secretary 
reports to the Committee on Education 
and the Workforce of the House of 
Representatives and the Committee on 
Health, Education, Labor, and Pensions 
of the Senate within 30 days of taking 
enforcement action pursuant to 
paragraph (a), (b), or (c) of this section, 
on the specific action taken and the 
reasons why enforcement action was 
taken. 


(Authority: 20 US.C. 1416(e)(1)—-(e)(3), (e)(5)) 
§300.605 Withholding funds. 


(a) Opportunity for hearing. Prior to 
withholding any funds under Part B of 

- the Act, the Secretary provides 

reasonable notice and an opportunity 

for a hearing to the SEA involved, 

pursuant to the procedures in 

§§ 300.180 through 300.183. 


(b) Suspension. Pending the outcome 
of any hearing to withhold payments 
under paragraph (a) of this section, the 
Secretary may suspend payments to a 
recipient, suspend the authority of the 
recipient to obligate funds under Part B 
of the Act, or both, after the recipient 
has been given reasonable notice and an 
opportunity to show cause why future 
payments or authority to obligate funds 
under Part B of the Act should not be 
suspended. 

(c) Nature of withholding. (1) If the 
Secretary determines that it is 
appropriate to withhold further 
payments under § 300.604(b)(2) or (c)(2), 
the Secretary may determine— 

(i) That the withholding will be 
limited to programs or projects, or 
portions of programs or projects, that 
affected the Secretary’s determination 
under § 300.603(b)(1); or 

(ii) That the SEA must not make 
further payments under Part B of the 
Act to specified State agencies or LEAs 
that caused or were involved in the 
Secretary's determination under 
§ 300.603(b)(1). 

(2) Until the Secretary is satisfied that 
the condition that caused the initial 
withholding has been substantially 
rectified— 

(i) Payments to the State under Part B 
of the Act must be withheld in whole or 
in part; and ; 

(ii) Payments by the SEA under Part 
B of the Act must be limited to State 
agencies and LEAs whose actions did 
not cause or were not involved in the 
Secretary’s determination under 
§ 300.603(b)(1), as the case may be. 


(Authority: 20 U.S.C. 1416(e)(4), (e)(6)) 


§300.606 Public attention. 

Any State that has received notice 
under §§ 300.603(b)(1)(ii) through (iv) 
must, by means of a public notice, take 
such measures as may be necessary to 
notify the public within the State of the 
pendency of an action taken pursuant to 
§ 300.604. 


(Authority: 20 U.S.C. 1416(e)(7)) 
§ 300.607 Divided State agency 
responsibility. 

For purposes of this subpart, if 
responsibility for ensuring that the 
requirements of Part B of the Act are 


_met with respect to children with 


disabilities who are convicted as adults 
under State law and incarcerated in 
adult prisons is assigned to a public 
agency-other than the SEA pursuant to 
§ 300.149(d), and if the Secretary finds 
that the failure to comply substantially 
with the provisions of Part B of the Act 
are related to a failure by the public 
agency, the Secretary takes appropriate 
corrective action to ensure compliance 
with Part B of the Act, except that— 

(a) Any reduction or withholding of 
payments to the State under § 300.604 
must be proportionate to the total funds 
allotted under section 611 of the Act to 
the State as the number of eligible 
children with disabilities in adult 
prisons under the supervision of the 
other public agency is proportionate to 
the number of eligible individuals with 
disabilities in the State under the 
supervision of the SEA; and 

fb) Any withholding of funds under 
§ 300.604 must be limited tothe specific 
agency responsible for the failure to 
comply with Part B of the Act. 


(Authority: 20 U.S.C. 1416(h)) 


§300.608 State enforcement. 

(a) If an SEA determines that an LEA 
is not meeting the requirements of Part — 
B of the Act, including the targets in the 
State’s performance plan, the SEA must 
prohibit the LEA from reducing the 
LEA’s maintenance of effort under 
§ 300.203 for any fiscal year. 

(b) Nothing in this subpart shall be 
construed to restrict a State from 
utilizing any other authority available to 
it to monitor and enforce the 
requirements of Part B of the Act. 


(Authority: 20 U.S.C. 1416(f); 20 U.S.C. 
1412(a)(11)) 


§300.609 Rule of construction. 

Nothing in this subpart shall be 
construed to restrict the Secretary from 
utilizing any authority under GEPA, 
including the provisions in 34 CFR parts 
76, 77, 80, and 81 to monitor and 
enforce the requirements of the Act, 
including the imposition of special 
conditions under 34 CFR 80.12. 


(Authority: 20 U.S.C. 1416(g)) 
Confidentiality of Information 


§ 300.610 Confidentiality. 


The Secretary takes appropriate 
action, in accordance with section 444 
of GEPA, to ensure the protection of the 


confidentiality of any personally 


identifiable data, information, and 
records collected or maintained by the 
Secretary and by SEAs and LEAs 
pursuant to Part B of the Act, and 
consistent with §§ 300.611 through 
300.627. 


(Authority: 20 U.S.C. 1417(c)) 


§ 300.611 Definitions. 

As used in §§ 300.611 through 
300.625— 

(a) Destruction means physical 
destruction or removal of personal 
identifiers from information so that the 
information is no longer personally 
identifiable. 

(b) Education records means the type 
of records covered under the definition 
of “education records” in 34 CFR part 
99 (the regulations implementing the 
Family Educational Rights and Privacy 
Act of 1974, 20 U.S.C. 1232g (FERPA)). 

(c) Participating agency means any 
agency or institution that collects, 
maintains, or uses personally 
identifiable information, or from which 
information is obtained, under Part B of 
the Act. 

(Authority: 20 U.S.C. 1221e-3, 1412(a)(8), 
1417(c)) 


§300.612 Notice to parents. 

(a) The SEA must give notice that is 
adequate to fully inform parents about 
the requirements of § 300.123, 
including— 

(1)A ioictiplicn, of the extent that the 
notice is given in the native languages © 
of the various population groups in the 
State; 

(2) A description of the children on 
whom personally identifiable 
information is maintained, the types of 
information sought, the methods the 
State intends to use in gathering the 
information (including the sources from 
whom information is gathered), and the 
uses to be made of the information; 

(3) A summary of the policies and 
procedures that participating agencies 
must follow regarding storage, 
disclosure to third parties, retention, 
and destruction of personally 
identifiable information; and ; 

(4) A description of all of the rights of 
parents and children regarding this 
information, including the rights under 
FERPA and implementing regulations in 
34 CFR part 99. 

(b) Betore any major identification, 
location, or evaluation activity, the 
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notice must be published or announced 
in newspapers or other media, or both, 
with circulation adequate to notify 
parents throughout the State of the 
activity. 

(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 


§300.613 Access rights. 

(a) Each participating agency must 
permit parents to inspect and review 
any education records relating to their 
children that are collected, maintained, 
or used by the agency under this part. 
The agency must comply with a request 
without unnecessary delay and before 
any meeting regarding an IEP, or any 
hearing pursuant to § 300.507 or 
§§ 300.530 through 300.532, or 
resolution session pursuant to 
§ 300.510, and in no case more than 45 
days after the request has been made. 

(b) The right to inspect and review 
education records under this section 
includes— ; 

(1) The right to a response from the 
participating agency to reasonable ~ 
requests for explanations and 
interpretations of the records; 

(2) The right to request that the 
agency provide copies of the records 
containing the information if failure to 
provide those copies would effectively 
prevent the parent from exercising the 
right to inspect and review the records; 
and 

(3) The right to have a representative 
of the parent inspect and review the 
records. 

(c) An agency may presume that the 
parent has authority to inspect and 
review records relating to his or her 
child unless the agency has been 
advised that the parent does not have 
the authority under applicable State law 
governing such matters as guardianship, 
separation, and divorce. 


(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 


§ 300.614 Record of access. 

Each participating agency must keep 
a record of parties obtaining access to 
education records collected, 
maintained, or used under Part B of the 
Act (except access by parents and 
authorized employees of the 
participating agency), including the 
name of the party, the date access was 
given, and the purpose for which the 
party is authorized to use the records. 


(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 


§300.615 Records on more than one child. 


If any education record includes 
information on more than one child, the 
parents of those children have the right 
to inspect and review only the 
information relating to their child or to 


be informed of that specific information. 


(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 


§300.616 List of types and locations of 
information. 

Each participating agency must 
provide parents on request a list of the 
types and locations of education records 
collected, maintained, or used by the 
agency. 


(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 


-§300.617 Fees. 


(a) Each participating agency may 
charge a fee for copies of records that 
are made for parents under this part if 


_ the fee does not effectively prevent the 


parents from exercising their right to 
inspect and review those records. 

(b) A participating agency may not 
charge a fee to search for or to retrieve 
information under this part. 


(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 


§ 300.618 Amendment of records at 
parent’s request. 

(a) A parent who believes that 
information in the education records 
collected, maintained, or used under 
this part is inaccurate or misleading or 
violates the privacy or other rights of the 
child may request the participating 
agency that maintains the information to 
amend the information. 

(b) The agency must decide whether 
to amend the information in accordance 
with the request within a reasonable 
period of time of receipt of the request. 

(c) If the agency decides to refuse to 
amend the information in accordance 
with the request, it must inform the 
parent of the refusal and advise the 
parent of the right to a hearing under 
§ 300.619. 


(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 


§300.619 Opportunity for a hearing. 

The agency must, on request, provide 
an opportunity for a hearing to 
challenge information in education 
records to ensure that it is not 
inaccurate, misleading, or otherwise in 


violation of the privacy or other rights 
of the child. 


(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 


§300.620 Result of hearing. 

(a) If, as a result of the hearing, the 
agency decides that the information is 
inaccurate, misleading or otherwise in 
violation of the privacy or other rights 


_ of the child, it must amend the 


information accordingly and so inform 
the parent in writing. ~ 

(b) If, as a result of the hearing, the 
agency decides that the information is 
not inaccurate, misleading, or otherwise 
in violation of the privacy or-other 
rights of the child, it must inform the 
parent of the parent’s right to place in 


the records the agency maintains on the 
child a statement commenting on the 
information or setting forth any reasons 
for disagreeing with the decision of the 
agency. . 

(c) Any explanation placed in the 
records of the child under this section 
must— 

(1) Be maintained by the agency as 
part of the records of the child as long 


_as the record or contested portion is 
. Maintained by the agency; and 


(2) If the records of the child or the 
contested portion is disclosed by the 
agency to any party, the explanation 
must also be disclosed to the party. 


(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 


§300.621 Hearing procedures. 

A hearing held under § 300.619 must 
be conducted according to the 
procedures in 34 CFR 99.22. 


(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 


§300.622 Consent. 

(a) Parental consent must be obtained 
before personally identifiable 
information is disclosed to parties, other 
than officials of participating agencies 
in accordance with paragraph (b)(1) of 
this section, unless the information is 
contained in education records, and the 
disclosure is authorized without 
parental consent under 34 CFR part 99. 
(b)(1) Except as provided in paragraphs 
(b)(2) and (b)(3) of this section, parental 
consent is not required before 
personally identifiable information is 
released to officials of participating 
agencies for purposes of meeting a 
requirement of this part. 

2) Parental consent, or the consent of 
an eligible child who has reached the 
age of majority under State law, must be 
obtained before personally identifiable 
information is released to officials of 
participating agencies providing or 
paying for transition services in 
accordance with § 300.321(b)(3). 

(3) If a child is enrolled, or is going 
to enroll in a private school that is not 
located in the LEA of the parent’s 
residence, parental consent must be 
obtained before any personally 
identifiable information about the child 
is released between officials in the LEA 
where the private school is located and 
officials in the LEA of the parent’s 
residence. 


(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 


§300.623 Safeguards. 

(a) Each participating agency must 
protect the confidentiality of personally 
identifiable information at collection, 
storage, disclosure, and destruction 


stages. 
és) One official at each participating 
agency must assume responsibility for 


q 
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ensuring the confidentiality of any 
personally identifiable information. 

(c) All persons collecting or using 
personally identifiable information must 
receive training or instruction regarding 
the State’s policies and procedures 
under § 300.123 and 34 CFR part 99. 

(d) Each participating agency must 
maintain, for public inspection, a 
current listing of the names and 
positions of those employees within the 
agency who may have access to 
personally identifiable information... 


(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 


§300.624 Destruction of information. 


(a) The public agency must inform 
parents when personally identifiable 
information collected, maintained, or 
used under this part is no longer needed 
to provide educational services to the 
child. 


(b) The information must be destroyed 
at the request of the parents. However, 
a permanent record of a student's name, 
address, and phone number, his or her 
grades, attendance record, classes 
attended, grade level completéd, and 
year completed may be maintained 
without time limitation. 


(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 


§300.625 Children’s rights. 


(a) The SEA must have in effect 
policies and procedures regarding the 
extent to which children are afforded 
rights of privacy similar to those 
afforded to parents, taking into 
consideration the age of the child and 
type or severity of disability. 


(b) Under the regulations for FERPA 
in 34 CFR 99.5(a), the rights of parents 
regarding education records are 
transferred to the student at age 18. 


(c) If the rights accorded to parents 
under Part B of the Act are transferred 
to a student who reaches the age of 
majority, consistent with § 300.520, the 
rights regarding educational records in 
§§ 300.613 through 300.624 must also be 
transferred to the student. However, the 
public agency must provide any notice 
required under section 615 of the Act to 
the student and the parents. 


(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 
§300.626 Enforcement. 


The SEA must have in effect the 
policies and procedures, including 
sanctions that the State uses, to ensure 
that its policies and procedures 
consistent with §§ 300.611 through 
300.625 are followed and that the 
requirements of the Act and the 
regulations in this part are met. 


(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 


§300.627 Department use of personally 
identifiable information. 

If the Department or its authorized 
representatives collect any personally 
identifiable information regarding 
children with disabilities that is not 
subject to the Privacy Act of 1974, 5 
U.S.C. 552a, the Secretary applies the 
requirements of 5 U.S.C. 552a(b)(1) and 
(b)(2), 552a(b)(4) through (b)(11); 552a(c) 
through 552a(e)(3)(B); 552a(e)(3)(D); 
552a(e)(5) through (e)(10); 552a(h); ~ 
552a(m); and 552a(n); and the 
regulations implementing those 
provisions in 34 CFR part 5b. 


(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 
Reports—Program Information 


§300.640 Annual report of children 
served—report requirement. 

(a) The SEA must annually report to 
the Secretary on the information 
required by section 618 of the Act at the 
times specified by the Secretary. 

(b) The SEA must submit the report 
on forms provided by the Secretary. _ 


(Approved by the Office of Management and 
Budget under contro] numbers 1820-0030, 
1820-0043, 1820-0659, 1820-0621, 1820— 
0518, 1820-0521, 1820-0517, and 1820— 
0677) 


(Authority: 20 U.S.C. 1418(a)) 


§300.641 Annual report of children 
served—information required in the report. 

(a) For purposes of the annual report 
required by section 618 of the Act and 
§ 300.640, the State and the Secretary of 
the Interior must count and report the 
number of children with disabilities 
receiving special education and related 
services on any date between October 1° 
and December 1 of each year. 

(b) For the purpose of this reporting 
provision, a child’s age is the child’s 
actual age on the date of the child count. 

(c) The SEA may not report a child 
under more than one disability category. 

(d) If a child with a disability has 
more than one disability, the SEA must 
report that child in accordance with the 
following procedure: 

(1) If a child has only two disabilities 
and those disabilities are deafness and 


_ blindness, and the child is not reported 


as having a developmental delay, that 
child must be reported under the 
category “‘deaf-blindness.”’ 

(2) A child who has more than one 
disability and is not reported as having 
deaf-blindness or as having a 
developmental delay must be reported 
under the category ‘‘multiple 
disabilities.” 


(Approved by the Office of Management and 
Budget under control numbers 1820-0030, 
1820-0043, 1820-0621, 1820-0521, and 
1820-0517) 


(Authority: 20 U.S.C. 1418(a), (b)). 


§ 300.642 Data reporting. 

(a) Protection of personally 
identifiable data. The data described in 
section 618(a) of the Act and in 
§ 300.641 must be publicly reported by 
each State in a manner that does not 
result in disclosure of data identifiable 
to individual children. 

(b) Sampling. The Secretary may 
permit States and the Secretary of the 
Interior to obtain data in section 618(a) 
of the Act through sampling. 


(Approved by the Office of Management and 
Budget under. control numbers 1820-0030, 
1820-0043, 1820-0518, 1820-0521, and 
1820-0517) 


(Authority: 20 U.S.C. 1418(b)) 


§ 300.643 Annual report of children 
served—certification. 

The SEA must include in its report a 
certification signed by an authorized 
official of the agency that the 
information provided under § 300.640 is 
an accurate and unduplicated count of 
children with disabilities receiving 
special education and related services 
on the dates in question. 


(Approved by the Office of Management and 
Budget under control numbers 1820-0030 
and 1820-0043) 


(Authority: 20 U.S.C. 1418(a)(3)) 


§300.644 Annual report of children 
served—criteria for counting children. 

The SEA may include in its report 
children with disabilities who are 
enrolled in a school or program that is 
operated or supported by a public 
agency, and that— 

(a) Provides them with both special 
education and related services that meet 
State standards; 

(b) Provides them only with special 
education, if a related service is not 
required, that meets State standards; or 

(c) In the case of children with 
disabilities enrolled by their parents in 
private schools, counts those children 
who are eligible under the Act and ~ 
receive special education or related 
services or both that meet State 
standards under §§ 300.132 through 
300.144. 


(Approved by the Office of Management and 
Budget under control nunibers 1820-0030, 
1820-0043, 1820-0659, 1820-0621, 1820- 
0521, and 1820-0517) 


(Authority: 20 U.S.C. 1418(a)) 


“§300.645 Annual report of children 


served—other responsibilities of the SEA. 
In addition to meeting the other 
requirements of §§ 300.640 through 
300.644, the SEA must— 
(a) Establish procedures to be used by 
LEAs and other éducational institutions 
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in counting the number of children with 
disabilities receiving special education 
and related services; 

(b) Set dates by which those agencies 
and institutions must report to the SEA 
to ensure that the State complies with 
§ 300.640(a); 

(c) Obtain certification from each 
agency and institution that an 
unduplicated and accurate count has 
been made; 

(d) Aggregate the data from the count 
obtained from each agency and 
institution, and prepare the reports 
required under §§ 300.640 through | 
300.644; and 

(e) Ensure that documentation is 
maintained that enables the State and 
the Secretary to audit the accuracy of 
the count. ; 


(Approved by the Office of Management and 
Budget under control] numbers 1820-0030, 
1820-0043, 1820-0659, 1820-0621, 1820— 
0518, 1820-0521, and 1820-0517) 


(Authority: 20 U.S.C. 1418(a)) 


§300.646 Disproportionality. 

(a) General. Each State that receives 
assistance under Part B of the Act, and 
the Secretary of the Interior, must 
provide for the collection and 
examination of data to determine if 
significant disproportionality based on 
race and ethnicity is occurring in the 
State and the LEAs of the State with 
respect to— 

(1) The identification of children as 
children with disabilities, including the 
identification of children as children 
with disabilities in accordance with a 
particular impairment described in 
section 602(3) of the Act; 

(2) The placement in particular- 
educational settings of these children; 


and 

(3) The incidence, duration, and type 
of disciplinary actions, including 
suspensions and expulsions. 

(b) Review and revision of policies, 
practices, and procedures. In the case of 
a determination of significant 
disproportionality with respect to the 
identification of children as children 
with disabilities, or the placement in 
particular educational settings of these 
children, in accordance with paragraph 
(a) of this section, the State or the 
Secretary of the Interior must— 

(1) Provide for the review and, if 
appropriate revision of the policies, 
procedures, and practices used in the 
identification or placement to ensure 
that the policies, procedures, and 
practices comply with the requirements 
of the Act. 

(2) Require any LEA identified under 
paragraph (a) of this section to reserve 
the maximum amount of funds under 
section 613(f) of the Act to provide 


comprehensive coordinated early 
intervening services to serve children in 
the LEA, particularly, but not 
exclusively, children in those groups 
that were significantly overidentified 
under paragraph (a) of this section; and 
(3) Require the LEA to publicly report 
on the revision of policies, practices, 
and procedures described under 
paragraph (b)(1) of this section. 


(Authority: 20 U.S.C. 1418(d)) 


Subpart G—Authorization, Allotment, 
Use of Funds, and Authorization of 
Appropriations 


Allotments, Grants, and Use of Funds 


§300.700 Grants to States. 

(a) Purpose of grants. The Secretary 
makes grants to States, outlying areas, 
and freely associated States (as defined 
in § 300.717), and provides funds to the 
Secretary of the Interior, to assist them 
to provide special education and related 
services to children with disabilities in 
accordance with Part B of the Act. 

(b) Maximum amount. The maximum 
amount of the grant a State may receive 
under section 611 of the Act is— 

(1) For fiscal years 2005 and 2006— 

(i) The number of children with 
disabilities in the State who are 
receiving special education and related 
services— 

(A) Aged three through five, if the 
State is eligible for a grant under section 
619 of the Act; and 

(B) Aged 6 through 21; multiplied 


‘Gi Forty (40) percent of the average 
per-pupil expenditure in public 
elementary schools and secondary 
schools in the United States (as defined 
in § 300.717); and 

(2) For fiscal year 2007 and 
subsequent fiscal years— 

(i) The number of children with 
disabilities in the 2004—2005 school 
year in the State who received special 
education and related services— 

(A) Aged three through five if the 
State is eligible for a grant under section 
619 of the Act; and 

(B) Aged 6 through 21; multiplied by 

(ii) Forty (40) percent of the average 
per-pupil expenditure in public 
elementary schools and secondary 
schools in the United States (as defined 
in § 300.717); 

(iii) Adjusted by the rate of annual 
change in the sum of— 

(A) Eighty-five (85) percent of the 
State’s population of children aged 3 
through 21 who are of the same age as 
children with disabilities for whom the 
State ensures the availability of FAPE 
under Part B of the Act; and 

(B) Fifteen (15) percent of the State’s 
population of children described in 


paragraph (b)(2)(iii)(A) of this section 
who are living in poverty. 


(Authority: 20 U.S.C. 1411(a) and (d)) 


§300.701 Outlying areas, freely associated 
States, and the Secretary of the Interior. 

(a) Outlying areas and freely 
associated States. (1) Funds reserved. 
From the amount appropriated for any 
fiscal year under section 611(i) of the 
Act, the Secretary reserves not more 
than one percent, which must be used— 

(i) To provide assistance to the 
outlying areas in accordance with their 
respective populations of individuals 
aged 3 through 21; and 

(ii) To provide each freely associated 
State a grant in the amount that the 
freely associated State received for fiscal 
year 2003 under Part B of the Act, but 
only if the freely associated State— 

(A) Meets the applicable requirements 
of Part B of the Act that apply to States. 

(B) Meets the requirements in 
paragraph (a)(2) of this section. 

(2) Application. Any freely associated 
State that wishes to receive funds under . 
Part B of the Act must include, in its 
application for assistance— 

a Information demonstrating that it 
will meet all conditions that apply to 
States under Part B of the Act. 

(ii) An assurance that, 
notwithstanding any other provision of 
Part B of the Act, it will use those funds 
only for the direct provision of special 
education and related services to 
children with disabilities and to 
enhance its capacity to make FAPE 
available to all children with 
disabilities; 

(iii) The identity of the source and 
amount of funds, in addition to funds 
under Part B of the Act, that it will make 
available to ensure that FAPE is 
available to all children with disabilities 
within its jurisdiction; and 

(iv) Such other information and 
assurances as the Secretary may require. 

(3) Special rule. The provisions of 
Public Law 95-134, permitting the 
consolidation of grants by the outlying 
areas, do not apply to funds provided to 
the outlying areas or to the freely 
associated States under Part B of the 
Act. 

(b) Secretary of the Interior. From the 
amount appropriated for any fiscal year 
under section 611(i) of the Act, the 
Secretary reserves 1.226 percent to 
provide assistance to the Secretary of 
the Interior in accordance with 
§§ 300.707 through 300.716. 


(Authority: 20 U.S.C. 1411(b)) 
§300.702 Technical assistance. 
(a) In general. The Secretary may 


reserve not more than one-half of one 
percent of the amounts appropriated 
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under Part B of the Act for each fiscal 
year to support technical assistance 
activities authorized under section 
616(i) of the Act. 

(b) Maximum amount. The maximum 
amount the Secretary may reserve under 
paragraph (a) of this section for any 
fiscal year is $25,000,000, cumulatively 
adjusted by the rate of inflation as 
measured by the percentage increase, if 
any, from the preceding fiscal year in 
the Consumer Price Index For All Urban 
Consumers, published by the Bureau of 
Labor Statistics of the Department of 
Labor. 


(Authority: 20 U.S.C. 1411(c)) 
§300.703 Allocations to States. 


(a) General. After reserving funds for 


technical assistance under § 300.702, 
and for payments to the outlying areas, 
the freely associated States, and the 
Secretary of the Interior under § 300.701 
(a) and (b) for a fiscal year, the Secretary 
allocates the remaining amount among 
the States in accordance with 
paragraphs (b), (c), and (d) of this 
section. 

(b) Special rule for use of fiscal year 
1999 amount. If a State received any 
funds under section 611 of the Act for 
fiscal year 1999 on the basis of children 
aged three through five, but does not 
make FAPE available to all children 
with disabilities aged three through five 
in the State in any subsequent fiscal 
year, the Secretary computes the State’s 
amount for fiscal year 1999, solely for 
the purpose of calculating the State’s 
allocation in that subsequent year under 
paragraph (c) or (d) of this section, by 
subtracting the amount allocated to the 
State for fiscal year 1999 on the basis of 
those children. 

(c) Increase in funds. If the amount 
available for allocations to States under 
paragraph (a) of this section for a fiscal 
year is equal to or greater than the 
amount allocated to the States under 
section 611 of the Act for the preceding 
fiscal year, those allocations are 
calculated as follows: 

(1) Allocation of increase.—(i) 
General. Except as provided in 
paragraph (c)(2) of this section, the 
Secretary allocates for the fiscal year— 

(A) To each State the amount the State 
received under this section for fiscal 
year 1999; 

(B) Eighty-five (85) percent of any 
remaining funds to States on the basis 
of the States’ relative populations of 
children aged 3 through 21 who are of 
the same age as children with 
disabilities for whom the State ensures 
the availability of FAPE under Part B of 
the Act; and 

(C) Fifteen (15) percent of those 
remaining funds to States on the basis 


‘of the States’ relative populations of 


children described in paragraph 
(c)(1)(i)(B) of this section who are living 
in poverty. 

(ii) Data. For the purpose of making 
grants under this section, the Secretary 
uses the most recent population data, 
including data on children living in 
poverty, that are available and 


satisfactory to the Secretary. 


(2) Limitations. Notwithstanding 
paragraph (c)(1) of this section, 
allocations under this section are 
subject to the following: 

(i) Preceding year allocation. No 
State’s allocation may be less than its 
allocation under section 611 of the Act 
for the preceding fiscal year. 

(ii) Minimum. No State’s allocation 
may be less than the greatest of— 

(A) The sum of— 

(1) The amount the State received 
under section 611 of the Act for fiscal 
year 1999; and 

(2) One third of one percent of the 
amount by which the amount 
appropriated under section 611(i) of the 
Act for the fiscal year exceeds the 
amount appropriated for section 611 of 
the Act for fiscal year 1999; 

(B) The sum of— 

(1) The amount the State received 
under section 611 of the Act for the 
preceding fiscal year; and 
- (2) That amount multiplied by the 
percentage by which the increase in the 
funds appropriated for section 611 of 
the Act from the preceding fiscal year 
exceeds 1.5 percent; or 

(C) The sum of— 

(1) The amount the State received 
under section 611 of the Act for the 
preceding fiscal year; and 

(2) That amount multiplied by 90 
percent of the percentage increase in the 
amount appropriated for section 611 of 
the Act from the preceding fiscal year. 

(iii) Maximum. Notwithstanding 
paragraph (c)(2)(ii) of t his section, no 
State’s allocation under paragraph (a) of 
this section may exceed the sum of— 

(A) The amount the State received 


“under section 611 of the Act for the 


preceding fiscal year; and 

(B) That amount multiplied by the 
sum of 1.5 percent and the percentage 
increase in the amount appropriated 
under section 611 of the Act from the 
preceding fiscal year. 

(3) Ratable reduction. If the amount 
available for allocations to States under 
paragraph (c) of this section is 
insufficient to pay those allocations in 
full, those allocations are ratably 
reduced, subject to paragraph (c)(2)(i) of 
this section. 

(d) Decrease in funds. If the amount 
available for allocations to States under 
paragraph (a) of this section for a fiscal 


year is less than the amount allocated to 
the States under section 611 of the Act 
for the preceding fiscal year, those 
allocations are calculated as follows: 

(1) Amounts greater than fiscal year 
1999 allocations. lf the amount available 
for allocations under paragraph (a) of 
this section is greater than the amount 
allocated to the States for fiscal year 
1999, each State is allocated the sum 
of— 

(i) 1999 amount. The amount the 


State received under section 611 of the 


Act for fiscal year 1999; and 

(ii) Remaining funds. An amount that 
bears the same relation to any remaining 
funds as the increase the State received 
under section 611 of the Act for the 
preceding fiscal year over fiscal year 
1999 bears to the total of all such 
increases for all States. 

(2) Amounts equal to or less than 
fiscal year 1999 allocations.—{i) 
General. If the amount available for 
allocations under paragraph (a) of this 
section is equal to or less than the 
amount allocated to the States for fiscal 
year 1999, each State is allocated the 
amount it received for fiscal year 1999. 

(ii) Ratable reduction. If the amount 
available for allocations under 
paragraph (d) of this section is 
insufficient to make the allocations 
described in paragraph (d)(2)(i) of this 
section, those allocations are ratably 
reduced. 


(Authority: 20 U.S.C. 1411(d)) 


§300.704 State-level activities. 


(a) State administration. (1) For the 
purpose of administering Part B of the 
Act, including paragraph (c) of this 
section, section 619 of the Act, and the 
coordination of activities under Part B 
of the Act with, and providing technical 
assistance to, other programs that 
provide services to children with 
disabilities— 

(i) Each State may reserve for each 
fiscal year not more than the maximum 
amount the State was eligible to reserve 
for State administration under section 
611 of the Act for fiscal year 2004 or 
$800,000 (adjusted in accordance with 
paragraph (a)(2) of this section), 
whichever is greater; and 

(ii) Each outlying area may reserve for 
each fiscal year not more than five 
percent of the amount the outlying area 
receives under § 300.701(a) for the fiscal 
year or $35,000, whichever is greater. 

(2) For each fiscal year, beginning 
with fiscal year 2005, the Secretary 
cumulatively adjusts— 

(i) The maximum amount the State 
was eligible to reserve for State 
administration under section 611 of the 
Act for fiscal year 2004; and 


if 
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(ii) $800,000, by the rate of inflation 
as measured by the percentage increase, 
if any, from the preceding fiscal year in 
the Consumer Price Index For Al! Urban 
Consumers, published by the Bureau of 
Labor Statistics of the Department of 
Labor. 

(3) Prior to expenditure of funds 
under paragraph (a) of this section, the 
State must certify to the Secretary that: 
the arrangements to establish 
responsibility for services pursuant to 
section 612(a)(12)(A) of the Act are 
current. 

(4) Funds reserved under paragraph 
(a)(1) of this section may be used for the 
administration of Part C of the Act, if 
the SEA is the lead agency for the State 
under that Part. 

(b) Other State-level activities. (1) 
States may reserve a portion of their 
allocations for other State-level 
activities. The maximum amount that a 
State may reserve for other State-level 
activities is as follows: 

(i) If the amount that the State sets 
aside for State administration under 
paragraph (a) of this section is greater 
than $850,000 and the State opts to 
finance a high cost fund under 
paragraph (c) of this section: 

(A) For fiscal years 2005 and 2006, 10 
percent of the State’s allocation under 
§ 300.703. 

(B) For fiscal year 2007 and 
subsequent fiscal years, an amount 
equal to 10 percent of the State’s 
allocation for fiscal year 2006 under 
§ 300.703 adjusted cumulatively for 
inflation. 

(ii) If the amount that the State sets 
aside for State administration under 
paragraph (a) of this section is greater 
than $850,000 and the State opts not to 
finance a high cost fund under 
paragraph (c) of this section— 

(A) For fiscal years 2005 and 2006, 
nine percent of the State’s allocation 
under § 300.703. 

(B) For fiscal year 2007 and 
subsequent fiscal years, an amount 
equal to nine percent of the State’s | 
allocation for fiscal year 2006 adjusted 
cumulatively for inflation. 

(iii) If the amount that the State sets 
aside for State administration under 
paragraph (a) of this section is less than 
or equal to $850,000 and the State opts 
to finance a high cost fund under 
paragraph (c) of this section: 

(A) For fiscal years 2005 and 2006, 
10.5 percent of the State’s allocation 
under § 300.703. 

(B) For fiscal year 2007 and 
subsequent fiscal years, an amount 
equal to 10.5 percent of the State’s 
allocation for fiscal -year 2006 under 
§ 300.703 adjusted cumulatively for 
inflation. 


(iv) If the amount that the State sets 
aside for State administration under 
paragraph (a) of this section is equal to 
or less than $850,000 and the State opts 
not to finance a high cost fund under 
paragraph (c) of this section: 

(A) For fiscal years 2005 and 2006, 
nine and one-half percent of the State’s 
allocation under § 300.703. 

(B) For fiscal year 2007 and 
subsequent fiscal years, an amount 
equal to nine and one-half percent of the 
State’s allocation for fiscal year 2006 
under § 300.703 adjusted cumulatively 
for inflation. 

(2) The adjustment for inflation is the 
rate of inflation as measured by the 
percentage of increase, if any, from the 
preceding fiscal year in the Consumer 
Price Index for All Urban Consumers, 
published by the Bureau of Labor _ 
Statistics of the Department of Labor. 

(3) Some portion of the funds reserved 
under paragraph (b)(1) of this section 
must be used to carry out the following 
activities: 

(i) For monitoring, enforcement, and 
complaint investigation; and 

{ii) To establish and implement the 
mediation process required by section 
615(e) of the Act, including providing 
for the costs of mediators and support 
personnel; 

(4) Funds reserved under paragraph 
(b)(1) of this section also may be used 
to carry out the following activities: 

(i) For support and direct services, 
including technical assistance, 
personnel preparation, and professional 
development and training; 

(ii) To support paperwork reduction 
activities, including expanding the use 
of technology in the IEP process; 

(iii) To assist LEAs in providing 
positive behavioral interventions and 
supports and mental health services for 
children with disabilities; 

(iv) To improve the use of technology 
in the classroom by children with 
disabilities to enhance learning; 

(v) To support the use of technology, 
including technology with universal 
design principles and assistive 
technology devices, to maximize 
accessibility to the general education 
curriculum for children with 
disabilities; 

(vi) Development and implementation 
of transition programs, including 
coordination of services with agencies 
involved in supporting the transition of 
students with disabilities to . 
postsecondary activities; 

(vii) To assist LEAs in meeting 
personnel shortages; 

(viii) To support capacity building 
activities and improve the delivery of 
services by LEAs to improve results for 
children with disabilities; 


(ix) Alternative programming for 
children with disabilities who have 
been expelled from school, and services 
for children with disabilities in 
correctional facilities, children enrolled 
in State-operated or State-supported 
schools, and children with disabilities 
in charter schools; 

{x) To support the deveiopment and 
provision of appropriate 
accommodations for children with 
disabilities, or the development and 
provision of alternate assessments that 
are valid and reliable for assessing the 
performance of children with 
disabilities, in accordance with sections 
1111(b) and 6111 of the ESEA; and 

(xi) To provide technical assistance to 
schools and LEAs, and direct services, 
including supplemental educational 
services as defined in section 1116(e) of 
the ESEA to children with disabilities, 
in schools or LEAs identified for 
improvement under section 1116 of the 
ESEA on the sole basis of the 
assessment results of the disaggregated 
subgroup of children with disabilities, 
including providing professional 
development to special and regular 
education teachers, who teach children 
with disabilities, based on scientifically 
based research to improve educational 
instruction, in order to improve : 
academic achievement to meet or 
exceed the objectives established by the 
State under section 1111(b)(2)(G) of the 
ESEA. 

(c) Local educational agency high cost 
fund. (1) In general— 

(i) For the purpose of assisting LEAs 
{including a charter school that is an 
LEA or a consortium of LEAs) in 
addressing the needs of high need 
children with disabilities, each State has 
the option to reserve for each fiscal year 
10 percent of the amount of funds the 
State reserves for other State-level 
activities under paragraph (b)(1) of this 
section— 

(A) To finance and make 
disbursements from the high cost fund 
to LEAs in accordance with paragraph 
(c) of this section during the first and 
succeeding fiscal years of the high cost 
fund; and 

(B) To support innovative and 
effective ways of cost sharing by the 
State, by an LEA, or among a 
consortium of LEAs, as determined by 
the State in coordination with 
representatives from LEAs, subject to 
paragraph (c)(2)(ii) of this section. 

(ii) For purposes of paragraph (c) of 
this section, local educational agency 
includes a charter schoo] that is an LEA, 
or a consortium of LEAs. 

' (2)(i) A State must not use any of the 
funds the State reserves pursuant to 
paragraph (c)(1)(i) of this section, which 
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are solely for disbursement to LEAs, for 
costs associated with establishing, 
supporting, and otherwise 
administering the fund. The State may 
use funds the State reserves under 
paragraph (a) of this section for those 
administrative costs. 

(ii) A State must not use more than 5 
percent of the funds the State reserves 
pursuant to paragraph (c)(1)(i) of this 
section for each fiscal year to support 
innovative and effective ways of cost 
sharing among consortia of LEAs. 

(3)(i) The SEA must develop, not later 
than 90 days after the State reserves 
funds under paragraph (c)(1)(i) of this 
section, annually review, and amend as 
necessary, a State plan for the high cost 
fund. Such State plan must— 

(A) Establish, in consultation and 
coordination with representatives from 
LEAs, a definition of a high need child 
with a disability that, at a minimum— 

(1) Addresses the financial impact a 
high need child with a disability has on 
the budget of the child’s LEA; and 

(2) Ensures that the cost of the high 
need child with a disability is greater 
than 3 times the average per pupil 
expenditure (as defined in section 9101 
of the ESEA) in that State; 

(B) Establish eligibility criteria for ie 
participation of an LEA that, at a 
minimum, take into account the number 
and percentage of high need children 
with disabilities served by an LEA; 

(C) Establish criteria to ensure that 
placements supported by the fund are 
consistent with the requirements of 
§§ 300.114 through 300.118; 

(D) Develop a funding mechanism 
that provides distributions each fiscal 
year to LEAs that meet the criteria 
developed by the State under 
paragraph(c)(3)(i)(B) of this section; 

(E) Establish an annual schedule by 
which the SEA must make its 
distributions from the high cost fund 
each fiscal year; and 

(F) If the State elects to reserve funds 
for supporting innovative and effective 
ways of cost sharing under paragraph 
(c)(1)(i)(B) of this section, describe how 
these funds will be used. 

(ii) The State must make its final State 
plan available to the public not less than 
30 days before the beginning of the. 
school year, including dissemination of 
such information on the State Web site. 

(4)(i) Each SEA must make all annual 
disbursements from the high cost fund 
established under paragraph (c)(1)(i) of 
this section in accordance with the State 
plan published pursuant to paragraph 
(c)(3) of this section. 

(ii) The costs associated with 
educating a high need child with a 
disability, as defined under paragraph 
(c)(3)(i)(A) of this section, are only those 


costs associated with providing direct 
special education and related services to 
the child that are identified in that 
child’s IEP, including the cost of room 
and board for a residential placement 
determined necessary, consistent with 

§ 300.114, to implement a child’s IEP. 

(iii) The funds in the high cost fund 
remain under the control of the State 
until disbursed to an LEA to support a 
specific child who qualifies under the 
State plan for the high cost funds or 
distributed to LEAs, consistent with 
paragraph (c)(9) of this section. 

(5) The disbursements under 
paragraph (c)(4) of this section must not 
be used to support legal fees, court 
costs, or other costs associated with a 
cause of action brought on behalf of a 
child with a disability to ensure FAPE 
for such child. 

(6) Nothing in paragraph (c) of this 
section— 

(i) Limits or conditions the right of a 
child with a disability who is assisted 
under Part B of the Act to receive FAPE 
pursuant to section 612(a)(1) of the Act 
in the least restrictive environment 
pursuant to section 612(a)(5) of the Act; 


or 

(ii) Authorizes an SEA or LEA to 
establish a limit on what may be spent 
on the education of a child with a 
disability. 

(7) Notwithstanding the provisions of 
paragraphs (c)(1) through (6) of this 
section, a State may use funds reserved 
pursuant to paragraph (c)(1)(i) of this 
section for implementing a placement 
neutral cost sharing and reimbursement 
program of high need, low incidence, 
catastrophic, or extraordinary aid to 
LEAs that provides services to high 
need children based on eligibility 
criteria for such programs that were 
created not later than January 1, 2004, 
and are currently in operation, if such 
program serves children that meet the 
requirement of the definition of a high 
need child with a disability as described 
in paragraph (c)(3)(i)(A) of this section. 

8) Disbursements provided under 
paragraph (c) of this section must not be 
used to pay costs that otherwise wou!d 
be reimbursed as medical assistance for 
a child with a disability under the State 
Medicaid program under Title XIX of 
the Social Security Act. 

(9) Funds reserved under paragraph 
(c)(1)(i) of this section from the | 
appropriation for any fiscal year, but not 
expended pursuant to paragraph (c)(4) 
of this section before the beginning of 
their last year of availability for 
obligation, must be allocated to LEAs in 
the same manner as other funds from 
the appropriation for that fiscal year are 
allocated to LEAs under § 300.705 
during their final year of availability. 


(d) Inapplicability of certain 
prohibitions. A State may use funds the 
State reserves under paragraphs (a) and 
(b) of this section without regard to— 

(1) The prohibition on commingling 
of funds in § 300.162(b). - 

(2) The prohibition on supplanting 
other funds in § 300.162(c). 

(e) Special rule for increasing funds. 
A State may use funds the State reserves 
under paragraph (a)(1) of this section as 
a result of inflationary increases under 
paragraph (a)(2) of this section to carry 
out activities authorized under 
paragraph(b)(4)(i), (iii), (vii), or (viii) of 
this section. 

(f) Flexibility in using funds for Part 
C. Any State eligible to receive a grant 
under section 619 of the Act may use 
funds made available under paragraph 
(a)(1) of this section, § 300.705(c), or 
§ 300.814(e) to develop and implement 
a State policy jointly with the lead 
agency under Part C of the Act and the 
SEA to provide early intervention 
services (which must include an 
educational component that promotes 
school readiness and incorporates 
preliteracy, language, and numeracy 
skills) in accordance with Part C of the 
Act to children with disabilities who are 
eligible for services under section 619 of 
the Act and who previously received 
services under Part C of the Act until 
the children enter, or are eligible under 
State law to enter, kindergarten, or 
elementary school as appropriate. 
(Approved by the Office of Management and 
Budget under control number 1820—0600) 


(Authority: 20 U.S.C. 1411(e)) 


§300.705 Subgrants to LEAs. 

(a) Subgrants required. Each State that 
receives a grant under section 611 of the 
Act for any fiscal year must distribute 
any funds the State does not reserve | 
under § 300.704 to LEAs (including 
public charter schools that operate as 
LEAs) in the State that have established 
their eligibility under section 613 of the 
Act for use in accordance with Part B - 
the Act. 

(b) Allocations to LEAs. For each 
fiscal year for which funds are allocated 
to States under § 300.703, each State 
shall allocate funds as follows: 

(1) Base payments. The State first 
must award each LEA described in 
paragraph (a) of this section the amount 
the LEA would have received under 
section 611 of the Act for fiscal year 
1999, if the State had distributed 75 
percent of its grant for that year under 
section 611(d) of the Act, as that section 
was then in effect. 

(2) Base payment adjustments. For 
any fiscal year after 1999— 

ty If a new LEA is created, the State 
must divide the base allocation 
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> 
determined under paragraph (b)(1) of 
this section for the LEAs that would 
have been responsible for serving 
children with disabilities now being 
served by the new LEA, among the new 
LEA and affected LEAs based on the 
relative numbers of children with 
disabilities ages 3 through 21, or ages 6 
through 21 if a State has had its _ 
payment reduced under § 300.703(b), 
currently provided special education by 
each of the LEAs; 


(ii) If one or more LEAs are combined 
into a single new LEA, the State must 
combine the base allocations of the 
merged LEAs; and 


(iii) If, for two or more LEAs, 
geographic boundaries or administrative 
responsibility for providing services to 
children with disabilities ages 3 through 
21 change, the base allocations of 
affected LEAs must be redistributed 
among affected LEAs based on the 
relative numbers of children with 
disabilities ages 3 through 21, or ages 6 
through 21 if a State has had its 
payment reduced under § 300.703(b), : 


. currently provided special education by 


each affected LEA. 


(3) Allocation of remaining funds. 
After making allocations under 
paragraph (b)(1) of this section, as 
adjusted by paragraph (b)(2) of this’ 
section, the State must— 

(i) Allocate 85 percent of any 
remaining funds to those LEAs on the 
basis of the relative numbers of children 
enrolled in public and private 
elementary schools and secondary © 
schools within the LEA’s jurisdiction; 
and 

(ii) Allocate 15 percent of those 
remaining funds to those LEAs in 
accordance with their relative numbers 
of children living in poverty, as 
determined by the SEA. 


(c) Reallocation of funds. If an SEA 
determines that an LEA is adequately 
providing FAPE to all children with 
disabilities residing in the area served 
by that agency with State and local 
funds, the SEA may reallocate any 
portion of the funds under this part that 
are not needed by that LEA to provide 
FAPE to other LEAs in the State that are 
not adequately providing special 
education and related services to all 
children with disabilities residing in the 
areas served by those other LEAs. 


(Approved by the Office of Management and 
Budget under control number 1820-0030) 


. (Authority: 20 U.S.C. 1411(f)) 


§ 300.706 [Reserved] 
Secretary of the Interior 


§ 300.707 Use of amounts by Secretary of 
the Interior. 

(a) Definitions. For purposes of 
§§ 300.707 through 300.716, the 
following definitions apply: 

(1) Reservation means Indian Country 
as defined in 18 U.S.C. 1151. 

(2) Tribal governing body has the 
definition given that term in 25 U.S.C. 
2021(19). 

(b) Provision of amounts for 
assistance. The Secretary provides 
amounts to the Secretary of the Interior 
to meet the need for assistance for the 
education of children with disabilities 
on reservations aged 5 to 21, inclusive, 
enrolled in elementary schools and 
secondary schools for Indian children 
operated or funded by the Secretary of 
the Interior. The amount of the payment 
for any fiscal year is equal to 80 percent 
of the amount allotted under section 
611(b)(2) of the Act for that fiscal year. 
Of the amount described in the 
preceding sentence, after the Secretary 
of the Interior reserves funds for 
administration under § 300.710, 80 
percent must be allocated to such 
schools by July 1 of that fiscal year and 
20 percent must be allocated to such 
schools by September 30 of that fiscal 
year. 
(c) Additional requirement. With 
respect to all other children aged 3 to 
21, inclusive, on reservations, the SEA 
of the State in which the reservation is 
located must ensure that all of the 
requirements of Part B of the Act are 
implemented. 


(Authority: 20 U.S.C. 1411(h)(1)) 


§ 300.708 Submission of information. 


The Secretary may provide the 
Secretary of the Interior amounts under 
§ 300.707 for a fiscal year only if the 
Secretary of the Interior submits to the 
Secretary information that— 

(a) Meets the requiremenis of section 
612(a)(1), (3) through (9), (10)(B) 
through (C), (11) through (12), (14) 


_ through (16), (19), and (21) through (25) 


of the Act (including monitoring and 
evaluation activities); 

(b) Meets the requirements of section 
612(b) and (e) of the Act; 

(c) Meets the requirements of section 
613(a)(1), (2)(A)(i), (7) through (9) and 
section 613(i) of the Act (references to 
LEAs in these sections must be read as 
references to elementary schools and 
secondary schools for Indian children 
operated or funded by the Secretary of 
the Interior); : 

(d) Meets the requirements of section 
616 of the Act that apply to States 


(references to LEAs in section 616 of the 
Act must be read as references to 
elementary schools and secondary 
schools for Indian children operated or 
funded by the Secretary of the Interior). 

(e) Meets the requirements of this part 
that implement the sections of the Act 
listed in paragraphs (a) through (d) of 
this section; 

(f) Includes a description of how the 
Secretary of the Interior will coordinate 
the provision of services under Part B of 
the Act with LEAs, tribes and tribal 
organizations, and other private and 
Federal service providers; 

(g) Includes an assurance that there 
are public hearings, adequate notice of 
the hearings, and an opportunity for 
comment afforded to members of tribes, 
tribal governing bodies, and affected 
local school boards before the adoption 
of the policies, programs, and - 
procedures related to the requirements 
described in paragraphs (a) through (d) 
of this section; 

(h) Includes an assurance that the 
Secretary of the Interior provides the 
information that the Secretary may 
require to comply with section 618 of 
the Act; 

(i)(1) Includes an assurance that the 
Secretary of the Interior and the 
Secretary of Health and Human Services 
have entered into a memorandum of 
agreement, to be provided to the 
Secretary, for the coordination of 
services, resources, and personnel 
between their respective Federal, State, 
and local offices and with the SEAs and 
LEAs and other entities to facilitate the 
provision of services to Indian children 
with disabilities residing on or near 
reservations. 

(2) The agreement must provide for 
the apportionment of responsibilities 
and costs, including child find, 
evaluation, diagnosis, remediation or 
therapeutic measures, and (where 
appropriate) equipment and medical or 
personal supplies, as needed for a child 
with a disability to remain in a school 
or program; and 

j) Includes an assurance that the 
Department of the Interior will 
cooperate with the Department in its 
exercise of monitoring and oversight of 
the requirements in this section and 
§§ 300.709 through 300.711 and 
§§ 300.713 through 300.716, and any 
agreements entered into between the 
Secretary of the Interior and other 
entities under Part B of the Act, and will 
fulfill its duties under Part B of the Act. 
The Secretary withholds payments 
under § 300.707 with respect to the 
requirements described in this section 
in the same manner as the Secretary 
withholds payments under section 
616(e)(6) of the Act. 
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(Authority: 20 U.S.C. 1411(h)(2) and (3)) 


§ 300.709 Public participation. 

In fulfilling the requirements of 
§ 300.708 the Secretary of the Interior 
must provide for public participation 
consistent with § 300.165. 


(Authority: 20 U.S.C. 1411(h)) 


§ 300.710 Use of funds under Part B of the 
Act. 

(a) The Secretary of the Interior may 
reserve five percent of its payment 
under § 300.707(b) in any fiscal year, or 
$500,000, whichever is greater, for 
administrative costs in carrying out the 
provisions of §§ 300.707 through 
300.709, 300.711, and 300.713 through 
300.716. 

(b) Payments to the Secretary of the 
Interior under § 300.712 must be used in 
accordance with that section. 


(Authority: 20 U.S.C. 1411(h)(1)(A)) 


§300.711 Early intervening services. 

(a) The Secretary of the Interior may 
allow each elementary school and 
secondary school for Indian children 
operated or funded by the Secretary of 
the Interior to use not more than 15 
percent of the amount the school 
receives under § 300.707(b) for any 
fiscal year, in combination with other 
amounts (which may include amounts 
other than education funds), to develop 
and implement coordinated, early 
intervening services, which may include 
interagency financing structures, for 
children in kindergarten through grade 
12 (with a particular emphasis on 
children in kindergarten through grade 
three) who have not been identified as 
needing special education or related 
services but who need additional 
academic and behavioral support to 
succeed in a general education 
environment, in accordance with 
section 613(f) of the Act. 

(b) Each elementary school and 
secondary schco! for Indian children 
operated or funded by the Secretary of 
the Interior that develops and maintains 
coordinated early intervening services 
in accordance with section 613(f) of the 
Act and § 300.226 must annually report 
to the Secretary of the Interior in 
accordance with section 613(f) of the 
Act. 


(Authority: 20 U.S.C. 1411(h) and 1413(f)) 


§300.712 Payments for education and 
services for Indian children with disabilities 
aged three through five. 

(a) General. With funds appropriated 
under section 611(i) of the Act, the 
Secretary makes payments to the 
Secretary of the Interior to be 
distributed to tribes or tribal 
organizations (as defined under section 


4 of the Indian Self-Determination and 
Education Assistance Act) or consortia 
of tribes or tribal organizations to 
provide for the coordination of 
assistance for special education and 
related services for children with 
disabilities aged three through five on 
reservations served by elementary 
schools and secondary schools for 
Indian children operated or funded by 
the Department of the Interior. The 
amount of the payments under 
paragraph (b) of this section for any 
fiscal year is equal to 20 percent of the 
amount allotted under § 300.701(b). 

(b) Distribution of funds. The 
Secretary of the Interior must distribute 
the total amount of the payment under 
paragraph (a) of this section by 
allocating to each tribe, tribal 
organization, or consortium an amount 
based on the number of children with 
disabilities aged three through five 
residing on reservations as reported 
annually, divided by the total of those 
children served by all tribes or tribal 
organizations. 

to) Submission of information. To 
receive a payment under this section, 
the tribe or tribal organization must 
submit the figures to the Secretary of the 
Interior as required to determine the 
amounts to be allocated under 
paragraph (b) of this section. This 
information must be compiled and 
submitted to the Secretary. 

(d) Use of funds. (1) The funds 
received by a tribe or tribal organization 
must be used to assist in child find, 
screening, and other procedures for the 
early identification of children aged 
three through five, parent training, and 
the provision of direct services. These 
activities may be carried out directly or 
through contracts or cooperative 
agreements with the BIA, LEAs, and 
other public or private nonprofit 
organizations. The tribe or tribal 
organization is encouraged to involve 
Indian parents in the development and 
implementation of these activities. 

6) The tribe or tribal organization, as 
appropriate, must make referrals to 
local, State, or Federal entities for the 
provision of services or further 
diagnosis. 

(e) Biennial report. To be eligible to 
receive a grant pursuant to paragraph (a) 
of this section, the tribe or tribal 
organization must provide to the 
Secretary of the Interior a biennial 
report of activities undertaken under ~ 
this section, including the number of 
contracts and cooperative agreements 
entered into, the number of children 
contacted and receiving services for 
each year, and the estimated number of 
children needing services during the 
two years following the year in which 


the report is made. The Secretary of the 
Interior must include a summary of this 
information on a biennial basis in the 
report to the Secretary required under 
section 611(h) of the Act. The Secretary 
may require any additional information 
from the Secretary of the Interior. 

(f) Prohibitions. None of the funds 
allocated under this section may be 
used by the Secretary of the Interior for 
administrative purposes, including 
child count and the provision of 
technical assistance. 


(Authority: 20 U.S.C. 1411(h)(4)) 


§300.713 Plan for coordination of 
services. 

(a) The Secretary of the Interior must 
develop and implement a plan for the 
coordination of services for all Indian 
children with disabilities residing on 
reservations served by elementary 
schools and secondary schools for 
Indian children operated or funded by 
the Secretary of the Interior. 

(b) The plan must provide for the 
coordination of services benefiting those 
children from whatever source, 
including tribes, the Indian Health 
Service, other BIA divisions, other 
Federal agencies, State educational 
agencies, and State, local, and tribal 
juvenile and adult correctional facilities. 

(c) In developing the pian, the 
Secretary of the Interior must consult 
with all interested and involved parties. 

(d) The plan must be based on the 
needs of the children and the system 
best suited for meeting those needs, and. 
may involve the establishment of 
cooperative agreements between the 
BIA, other Federal agencies, and other 
entities. 

(e) The plan also must be distributed 
upon request to States; to SEAs, LEAs, 
and other agencies providing services to 
infants, toddlers, and children with 
disabilities; to tribes; and to other 
interested parties. 


(Authority: 20 U.S.C. 1411(h)(5)) 


§300.714 Establishment of advisory 
board. 

(a) To meet the requirements of 
section 612(a)(21) of the Act, the 
Secretary of the Interior must establish, 
under the BIA, an advisory board 
composed of individuals involved in or 
concerned with the education and 
provision of services to Indian infants, 
toddlers, children, and youth with 
disabilities, including Indians with 
disabilities, Indian parents or guardians 
of such children, teachers, service 
providers, State and local educational 
officials, representatives of tribes or 
tribal organizations, representatives 
from State Interagency Coordinating 
Councils under section 641 of the Act in 
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States having reservations, and other 
members representing the various 
divisions and entities of the BIA. The 
chairperson must be selected by the 
Secretary of the Interior. 

(b) The advisory board must— 

(1) Assist in the coordination of 
services within the BIA and with other 
local, State, and Federal agencies in the 
provision of education for infants, 
toddlers, and children with disabilities; 


(2) Advise and assist the Secretary of | 


the Interior in the performance of the 
Secretary of the Interior’s 
responsibilities described in section 
611(h) of the Act; 

(3) Develop and recommend policies 
concerning effective inter- and intra-" 
agency collaboration, including 
modifications to regulations, and the 
elimination of barriers to inter- and 


intra-agency programs and activities; 


(4) Provide assistance and 
disseminate information on best 
practices, effective program 
coordination strategies, and 
recommendations for improved early 
intervention services or educational 
programming for Indian infants, 
toddlers, and children with disabilities; 
and 

(5) Provide assistance in the 
preparation of information required 
under § 300.708(h). 


(Authority: 20 U.S.C. 1411(h)(6)) 


§300.715 Annual reports. 

(a) In general. The advisory board 
established under § 300.714 must 
prepare and submit to the Secretary of 
the Interior and to Congress an annual 
report containing a description of the 
activities of the advisory board for the 
preceding year. 

(b) Availability. The Secretary of the 
Interior must make available to the 
Secretary the report described in 
paragraph (a) of this section. 


(Authority: 20 U.S.C. 1411(h)(7)) 


§300.716 Applicable regulations. 
The Secretary of the Interior must 
comply with the requirements of 
§§ 300.103 through 300.108, 300.110 
through 300.124, 300.145 through 
300.154, 300.156 through 300.160, 
300.165, 300.170 through 300.186, 
300.226, 300.300 through 300.606, 
300.610 through 300.646, and 300.707 
through 300.716. - 


(Authority: 20 U.S.C. 1411(h)(2)(A)) 
Definitions that Apply to this Subpart 
§300.717 Definitions applicable to 


allotments, grants, and use of funds. 


As used in this. subpart— 
(a) Freely associated States means the 
Republic of the Marshall Islands, the 


Federated States of Micronesia, and the 
Republic of Palau; 


(b) Outlying areas means the United 
States Virgin Islands, Guam, American 
Samoa, and the Commonwealth of the 


- Northern Mariana Islands; 


(c) State means each of the 50 States, 
the District of Columbia, and the 
Commonwealth of Puerto Rico; and 

(d) Average per-pupil expenditure in 
public-elementary schools and 


secondary schools in the United States 
means— 


(1) Without regard to the source of 
funds— 


(i) The aggregate current 
expenditures, during the second fiscal 
year preceding the fiscal year for which 
the determination is made (or, if 
satisfactory data for that year are not 
available, during the most recent 
preceding fiscal year for which 
satisfactory data are available) of all 
LEAs in the 50 States and the District of 
Columbia); plus 


(ii) Any direct expenditures by the 
State for the operation of those agencies; 
divided by (2) The aggregate number of — 
children in average daily attendance to 
whom those agencies provided free 
public education during that preceding 
year. 


(Authority: 20 U.S.C. 1401(22), 1411(b)(1) (C) 
and (g)) 


Acquisition of Equipment and 
Construction or Alteration of Facilities 


§300.718 Acquisition of equipment and 
construction or alteration of facilities. 


(a) General. If the Secretary 
determines that a program authorized 
under Part B of the Act will be 
improved by permitting program funds 
to be used to acquire appropriate 
equipment, or to construct new facilities 
or alter existing facilities, the Secretary 
may allow the use of those funds for 
those purposes. 


(b) Compliance with certain 
regulations. Any construction of new 
facilities or alteration of existing 
facilities under paragraph (a) of this 
section must comply with the 
requirements of— 


(1) Appendix A of part 36 of title 28, 
Code of Federal Regulations (commonly 
known as the “Americans with 
Disabilities Accessibility Standards for 
Buildings and Facilities”’); or 


(2) Appendix A of subpart 101-19.6 of 
title 41, Code of Federal Regulations 
(commonly known as the “Uniform 
Federal Accessibility Standards’). 


(Authority: 20 U.S.C. 1404) 


Subpart H—Preschool Grants for 
Children with Disabilities 


§ 300.860 In general. 

The Secretary provides grants under 
section 619 of the Act to assist States to 
provide special education and related 
services in accordance with Part B of the 
Act— 

(a) To children with disabilities aged 
three through five years; and 

(b) At a State’s discretion, to two-year- 
old children with disabilities who will 
turn three during the school year. 


(Authority: 20 U.S.C. 1419(a)) 
§§ 300.801-300.802 [Reserved] 


§ 300.803 Definition of State. 


As used in this subpart, State means 
each of the 50 States, the District of 
Columbia, and the Commonwealth of 
Puerto Rico. 


(Authority: 20 U.S.C. 1419(i)) 


§ 300.804 Eligibility. 


A State is eligible for a grant under 
section 619 of the Act if the State— 

(a) Is eligible under section 612 of the 
Act to receive a grant under Part B of the 
Act; and 

(b) Makes FAPE available to all 
children with disabilities, aged three 
through five, residing in the State. 


(Approved by the Office of Management and 
Budget under contro] number 1820-0030) 


(Authority: 20 U.S.C. 1419(b)) 
§300.805 [Reserved] 


§300.806 Eligibility for financial 
assistance. 

No State or LEA, or other public 
institution or agency, may receive a 
grant or enter into a contract or 
cooperative agreement under subpart 2 
or 3 of Part D of the Act that relates 
exclusively to programs, projects, and 
activities pertaining to children aged 
three through five years, unless the State 
is eligible to receive a grant under 
section 619(b) of the Act. 


(Authority: 20 U.S.C. 1481(e)) 


§300.807 Allocations to States. 


The Secretary allocates the amount 
made available to carry out section 619 
of the Act for a fiscal year among the 
States in accordance with §§ 300.808 
through 300.810. 


(Authority: 20 U.S.C. 1419(c)(1)) 


§300.808 Increase in funds. 


If the amount available for allocation 
to States under § 300.807 for a fiscal 
year is equal to or greater than the 
amount allocated to the States under 
section 619 of the Act for the preceding 
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fiscal year, those allocations are 
calculated as follows: ; 

(a) Except as provided in § 300.809, 
the Secretary— 

(1) Allocates to each State the amount 
the State received under section 619 of 
the Act for fiscal year 1997; 

(2) Allocates 85 percent of any 
remaining funds to States on the basis 
of the States’ relative populations of 
children aged three through five; and 

(3) Alldcates 15 percent of those 
remaining funds to States on the basis 
of the States’ relative populations of all 
children aged three through five who 
are living in poverty. 

(b) For the purpose of making grants 
under this section, the Secretary uses 
the most recent population data, 
including data on children living in 
poverty, that are available and 
satisfactory to the Secretary. 


(Authority: 20 U.S.C. 1419(c)(2)(A)) 


§ 300.809 Limitations. - 

(a) Notwithstanding § 300.808, 
allocations under that section are 
subject to the following: 

(1) No State’s allocation may be less 
than its allocation under section 619 of 
the Act for the preceding fiscal year. 

(2) No State’s allocation may be less 
than the greatest of— 

(i) The sum of— 

(A) The amount the State received 
under section 619 of the Act for fiscal 
year 1997; and 

(B) One-third of one percent of the 
amount by which the amount 
appropriated under section 619(j) of the 
Act for the fiscal year exceeds the 
amount appropriated for section 619 of 
the Act for fiscal year 1997; 

(ii) The sum of— 

(A) The amount the State received 
under section 619 of the Act for the 
preceding fiscal year; and 

(B) That amount multiplied by the 
percentage by which the increase in the 
funds appropriated under section 619 of 
the Act from the preceding fiscal year 
exceeds 1.5 percent; or 

(iii) The sum of— 

(A) The amount the State received 
under section 619 of the Act for the 
preceding fiscal year; and 

(B) That amount multiplied by 90 
percent of the percentage increase in the 
amount appropriated under section 619 
of the Act from the preceding fiscal 


ear. 

(b) Notwithstanding paragraph (a)(2) 
of this section, no State’s allocation 
under § 300.808 may exceed the sum 
of— 

(1) The amount the State received 
under section 619 of the Act for the 
preceding fiscal year; and 

(2) That amount multiplied by the 
sum of 1.5 percent and the percentage 


increase in the amount appropriated 
under section 619 of the Act from the 
preceding fiscal year. 

(c) If the amount available for 
allocation to States under § 300.808 and 
paragraphs (a) and (b) of this section is 
insufficient to pay those allocations in 
full, those allocations are ratably 
reduced, subject to paragraph (a)(1) of 
this section. 


(Authority: 20 U.S.C. 1419(c)(2)(B) and 
(c)(2)(C)) 


§300.810 Decrease in funds. 


If the amount available for allocations 
to States under § 300.807 for a fiscal 
year is less than the amount allocated to 
the States under section 619 of the Act 
for the preceding fiscal year, those 
allocations are calculated as follows: 

(a) If the amount available for 
allocations is greater than the amount 
allocated to the States for fiscal year 
1997, each State is allocated the sum 
of— 

(1) The amount the State received 
under section 619 of the Act for fiscal 
year 1997; and 

(2) An amount that bears the same 
relation to any remaining funds as the 
increase the State received under 
section 619 of the Act for the preceding 


_ fiscal year over fiscal year 1997 bears to 


the total of all such increases for all 
States. 

(bj If the amount available for 
allocations is equal to or less than the 
amount allocated to the States for fiscal 
year 1997, each State is allocated the 
amount the State received for fiscal year 
1997, ratably reduced, if necessary. 


(Authority: 20 U.S.C. 1419(c)(3)) 
§300.811 [Reserved] 


§ 300.812 Reservation for State activities. 


(a) Each State may reserve not more 
than the amount described in paragraph 
(b) of this section for administration and 
other State-level activities in accordance 
with §§ 300.813 and 300.814. 

(b) For each fiscal year, the Secretary 
determines and reports to the SEA an 
amount that is 25 percent of the amount 
the State received under section 619 of 
the Act for fiscal year 1997, 
cumulatively adjusted by the Secretary 
for each succeeding fiscal year by the 
lesser of— 

(1) The percentage increase, if any, 
from the preceding fiscal year in the 
State’s allocation under section 619 of 
the Act; or 

(2) The rate of inflation, as measured 
by the percentage increase, if any, from 
the preceding fiscal year in the 
Consumer Price Index For All Urban 
Consumers, published by the Bureau of 


Labor Statistics of the Department of 
Labor. 


(Authority: 20 U.S.C. 1419(d)) 


§ 300.813 State administration. 


(a) For the purpose of administering 
section 619 of the Act (including the 
coordination of activities under Part B 
of the Act with, and providing technical 
assistance to, other programs that 
provide services to children with 
disabilities), a State may use not more 
than 20 percent of the maximum 
amount the State may reserve under 
§ 300.812 for any fiscal year. 

(b) Funds described in paragraph (a) 
of this section may also be used for the 
administration of Part C of the Act. 


(Authority: 20 U.S.C. 1419(e)) 


§300.814 Other State-level activities. 


Each State must use any funds the 
State reserves under § 300.812 and does 
not use for administration under 
§ 300.813— 

(a) For support services (including 
establishing and implementing the 
mediation process required by section 
615(e) of the Act), which may benefit 
children with disabilities younger than 
three or older than five as long as those 
services also benefit children with 
disabilities aged three through five; 

(b) For direct services for children 
eligible for services under section 619 of 
the Act; 

(c) For activities at the State and local 
levels to meet the performance goals 
established by the State under section 
612(a)(15) of the Act; 

(d) To supplement other funds used to 
develop and implement a statewide 
coordinated services system designed to 
improve results for children and 
families, including children with 
disabilities and their families, but not 
more than one percent of the amount © 
received by the State under section 619 
of the Act for a fiscal year; 

(e) To provide early intervention 
services (which must include an 
educational component that promotes 
school readiness and incorporates 
preliteracy, language, and numeracy 
skills) in accordance with Part C of the 
Act to children with disabilities who are 
eligible for services under section 619 of 
the Act and who previously received 
services under Part C of the Act until 
such children enter, or are eligible 
under State law to enter, kindergarten; 
or 

(f) At the State’s discretion, to 
continue service coordination or case 
management for families who receive 
services under Part C of the Act, 
consistent with § 300.814(e). 


(Authority: 20 U.S.C. 1419(f)) 
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§300.815 Subgrants to LEAs. 

Each State that receives a grant under 
section 619 of the Act for any fiscal year 
must distribute all of the grant funds 
that the State does not reserve under 
§ 300.812 to LEAs in the State that have 
established their eligibility under 
section 613 of the Act. 


(Authority: 20 U.S.C. 1419(g)(1)) 


§300.816 Allocations to LEAs. 


(a) Base payments. The State must 
first award each LEA described in 


’ § 300.815 the amount that agency would 


have received under section 619 of the 
Act for fiscal year 1997 if the State had 
distributed 75 percent of its grant for 


* that year under section 619(c)(3), as 


such section was then in effect. 

(b) Base payment adjustments. For 
fiscal year 1998 and beyond— 

(1) If a new LEA is created, the State 
must divide the base allocation 
determined under paragraph (a) of this 
section for the LEAs that would have 
been responsible for serving children 
with-disabilities now being served by 
the new LEA, among the new LEA and 
affected LEAs based on the relative 
numbers of children with disabilities 
ages three through five currently 
provided special education by each of 
the LEAs; 

(2) If one or more LEAs are combined 
into a single new LEA, the State must . 
combine the base allocations of the 
merged LEAs; and 

(3) If for two or more LEAs, 
geographic boundaries or administrative 
responsibility for providing services to 
children with disabilities ages three 
through five changes, the base 
allocations of affected LEAs must be 
redistributed among affected LEAs 
based on the relative numbers of 
children with disabilities ages three 
through five currently provided special 
education by each affected LEA. 

(c) Allocation of remaining funds. 
After making allocations under 
paragraph (a) of this section, the State 
must— 

(1) Allocate 85 percent of any 
remaining funds to those LEAs on the 
basis of the relative numbers of children 
enrolled in public and private 
elementary schools and secondary 
schools within the LEA’s jurisdiction; 
and 

(2) Allocate 15 percent of those 
remaining funds to those LEAsin  _ 
accordance with their relative numbers 
of children living in poverty, as 
determined by the SEA. 

(d) Use of best data. For the purpose 
of making grants under this section, 
States must apply on a uniform basis 
across all LEAs the best data that are 


available to them on the numbers of 
children enrolled in public and private 
elementary and secondary schools and 
the numbers of children living in 
poverty. 


(Authority: 20 U.S.C. 1419(g)(1)) 


§300.817 Reallocation of LEA funds. 


If an SEA determines that an LEA is 
adequately providing FAPE to all 
children with disabilities aged three 
through five residing in the area served 
by the LEA with State and local funds, 
the SEA may reallocate any portion of 
the funds under section 619 of the Act 
that are not needed by that LEA to 
provide FAPE to other LEAs in the State 
that are not adequately providing 
special education and related services to 
all children with disabilities aged three 
through five residing in the areas the 
other LEAs serve. 


(Authority: 20 U.S.C. 1419(g)(2)) 


§300.818 Part C of the Act inapplicable. 


Part C of the Act does not apply to 
any child with a disability receiving 
FAPE, in accordance with Part B of the 
Act, with funds received under section 
619 of the Act. 


(Authority: 20 U.S.C. 1419(h)) 


Appendix A to Part 300—Excess Costs 
Calculation 


Except as otherwise provided, amounts 
provided to an LEA under Part B of the Act 
may be used only to pay the excess costs of 
providing special education and related 
services to children with disabilities. Excess 
costs are those costs for the education of an 
elementary school or secondary school 
student with a disability that are in excess of 
‘the average annual per student expenditure 
in an LEA during the preceding school year 
for an elementary school or secondary school 
student, as may be appropriate. An LEA must 
spend at least the average annual per student 
expenditure on the education of an 


' elementary school or secondary school child 


with a disability before funds under Part B 
of the Act are used to pay the excess costs 
of providing special education and related 
services. 

Section 602(8) of the Act and § 200.16 
require the LEA to compute the minimum - 
average amount separately for children with 
disabilities in its elementary schools and for 
children with disabilities in its secondary 
schools. LEAs may not compute the 
minimum average amount it must spend on 
the education of children with disabilities 
based on a combination of the enrollments in 
its elementary schools and secondary 
schools. 

The following example shows how to 
compute the minimum average amount an 
LEA must spend for the education of each of 
its elementary school children with 
disabilities under section 602(3) of the Act 
before it may use funds under Part B of the 
Act. 


a. First the LEA must determine the total 
amount of its’expenditures for elementary 
school students from all sources—local, - 
State, and Federal (including Part B)—in the 
preceding school year. Only capital outlay 
and debt services are excluded. 


' Example: The following is an example of 

a computation for children with disabilities 
enrolled in an LEA’s elementary schools. In 
this example, the LEA had an average 
elementary school enrollment for the 
preceding school year of 800 (including 100 
children with disabilities). The LEA spent 
the following amounts last year for 
elementary school students (including its 
elementary school children -with disabilities): 


(1) From State and local tax $6,500,000 
funds. 

(2) From Federal funds ......... 600,000 
Total expenditures ....... 7,100,000 


Of this total, $60,000 was for capital outlay 
and debt service relating to the education of 
elementary school students. This must be 
subtracted from total expenditures. 


(1) Total Expenditures .......... $7,100,000 
(2) Less capital outlay and — 60,000 
debt. 
Total expenditures for $7,040,000 


elementary school stu- 
dents less capital out- 
lay and debt. 


b. Next, the LEA must subtract from the 
total expenditures amounts spent for: 

(1) IDEA, Part B allocation, 

(2) ESEA, Title I, Part A allocation, 

(3) ESEA, Title III, Parts A and B 
allocation, 

(4) State and local funds for children with 
disabilities, and 

(5) State or local funds for programs under 
ESEA, Title I, Part A, and Title III, Parts A 
and B. 

These are funds that the LEA actually 
spent, not funds received last year but carried 
over for the current school year. 


Example: The LEA spent the following 
amounts for elementary school students last 
year: 


(1) From funds under IDEA, 
Part B allocation. 

(2) From funds under ESEA, 
Title I, Part A alloca- 
tion. 

(3) From funds under ESEA, 
Title Ill, Parts A and B 
allocation. 

(4) From State funds and 
local funds for children 
with disabilities. 

(5) From State and local 
funds for programs 
under ESEA, Title I, 
Part A, and Title II, 
Parts A and B. 


$ 200,000 


250,000 
50,000 
500,000 


150,000 


(1) Total expenditures less 
capital outlay and debt. 
(2) Other deductions ............. 


$5,890,000 


c. Except as otherwise provided, the LEA 
next must determine the average annual per 


| 
‘ — 1,150,000 
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student expenditure for its elementary 
schools dividing the average number of 
students enrolled in the elementary schools 
of the agency during the preceding year 
(including its children with disabilities) into 
the amount computed under the above 

- paragraph. The amount obtained through this 
computation is the minimum amount the 
LEA must spend (on the average) for the 
education of each of its elementary school 
children with disabilities. Funds under Part 
B of the Act may be used only for costs over 
and above this minimum. 


$5,890,000 
800 


(1) Amount from Step b 

(2) Average number of stu- 
dents enrolled. 

(3) $5,890,000/800 Average 
annual per student 
penditure. 


$ 7,362 


d. Except as otherwise provided, to 
determine the total minimum amount of 
funds the LEA must spend for the education 
of its elementary school children with 
disabilities in the LEA (not including capital 
outlay and debt service), the LEA must 
multiply the number of elementary school 
children with disabilities in the LEA times 
the average annual per student expenditure 
obtained in paragraph c above. Funds under 
Part B of the Act can only be used for excess 
costs over and above this minimum. 


(1) Number of children with 
disabilities in the LEA’s 
elementary schools. 

(2) Average annual per stu- 
dent expenditure. 

(3) $7,362 x 100. 

Total minimum amount 
of funds the LEA must 
spend for the education 
of children with dis- 
abilities enrolled in the 
LEA’s elementary 
schools before using 
Part B funds. 


Appendix B to Part 
Share Calculation 


Each LEA must expend, during the grant 
period, on the provision of special education 
and related services for the parentally-placed 
private school children with disabilities 
enrolled in private elementary schools and 
secondary schools located in the LEA an 
amount that is equal to— 

(1) A proportionate share of the LEA’s 
subgrant under section 611(f) of the Act for 
children with disabilities aged 3 through 21. 
This is an amount that is the same proportion 
of the LEA’s total subgrant under section 
611(f) of the Act as the number of parentally- 
placed private school children with 
disabilities aged 3 through 21 enrolled in 
private elementary schools and secondary 
schools located in the LEA is to the total 
number of children with disabilities enrolled 
in public and private elementary schools and 
secondary schools located in the LEA aged 3 
through 21; and 

(2) A proportionate share of the LEA’s 
subgrant under section 619(g) of the Act for 
children with disabilities aged 3 through 5. 
This is an amount that is the same proportion 
of the LEA’s total subgrant under section 
619(g) of the Act as the total number of 
parentally-placed private school children 


100 


with disabilities aged 3 through 5 enrolled in 
private elementary schools located in the 
LEA is to the total number of children with 
disabilities enrolled in public and private 
elementary schools located in the LEA aged 
3 through 5. 

Consistent with section 612(a)(10)(A)(i) of 
the Act and § 300.133 of these regulations, 
annual expenditures for parentally-placed 
private school children with disabilities are 
calculated based on the total number of 
children with disabilities enrolled in public 
and private elementary schools and 
secondary schools located in the LEA eligible 
to receive special education and related 
services under Part B, as compared with the 
total number of eligible parentally-placed 
private school children with disabilities 
enrolled in private elementary schools 
located in the LEA. This ratio is used to 
determine the proportion of the LEA’s total 
Part B subgrants under section 611(f) of the 
Act for children aged 3 through 21, and 
under section 619(g) of the Act for children 
aged 3 through 5, that is to be expended on . 
services for parentally-placed private school 
children with disabilities enrolled in private 
elementary schools and secondary schools 
located in the LEA. = 

The following is an example of how the 
proportionate share is calculated: 

There are 300 eligible children with 
disabilities enrolled in the Flintstone School 
District and 20 eligible parentally-placed 
private schoo! children with disabilities 
enrolled in private elementary schools and 
secondary schools located in the LEA for a 
total of 320 eligible public and private school 
children with disabilities (note: 
proportionate share for parentaliy-placed 
private school children is based on total 
children eligible, not children served). The 
number of eligible parentally-placed private 
school children with disabilities (20) divided 
by the total number of eligible public and 
private schoo] children with disabilities (320) 
indicates that 6.25 percent of the LEA’s 
subgrant must be spent for the group of 
eligible parentally-placed children with 
disabilities enrolled in private elementary 
schools and secondary schools located in the 
LEA. Flintstone Schoo] District receives 
$152,500 in Federal flow through funds. 
Therefore, the LEA must spend $9,531.25 on 
special education or related services to the 
group of parentally-placed private school 
children with disabilities enrolled in private 
elementary schools and secondary schools 
located in the LEA. (Note: The LEA must 
calculate the proportionate share of IDEA 
funds before earmarking funds for any early 
intervening activities in § 300.226). 

The following outlines the calculations for 
the example of how the proportionate share 
is calculated. 


Proportionate Share Calculation 
for Parentally-Placed Private ~ 
School Children with Disabil- 


ities For Flintstone School 
District: 

Number of eligible children with 
disabilities in public schools 


Number of parentally-placed eli- 
gible children with disabilities 
in private elementary schools 
and secondary schools located 
in the LEA 


Total number of eligible 
children 


FEDERAL FLOW-THROUGH FUNDS 
TO FLINTSTONE SCHOOL DISTRICT 
Total allocation 
Flintstone 
Calculating Proportionate Share: 
Total allocation to Flinstone 
Divided by total number of eligi- 
ble children 


$152,500 
152,500 
320 


476.5625 

Multiplied by the number of pa- 

rentally placed children with 

disabilities 20 
Amount to be expended for pa- 

rentally-placed children with 

disabilities 9,531.25 
Appendix € to Part 300—National 
Instructional Materials Accessibility 
Standard (NIMAS) 


Under sections 612(a)(23)(A) and 674(e)(4) 
of the Individuals with Disabilities Education 
Act, as amended by the Individuals with 
Disabilities Education Improvement Act of 
2004, the Secretary of Education establishes 
the NIMAS. Under section 674(e)(4) of the 
Act, the NIMAS applies to print instructional 
materials published after July 19, 2006. The 
purpose of the NIMAS is to help increase the 
availability and timely delivery of print 
instructional materials in accessible formats 
to blind or other persons with print 
disabilities in elementary and secondary 
schools. 


Technical Specifications—The Baseline 
Element Set 


The Baseline Element Set details the 
minimum requirement that must be delivered 
to fulfill the NIMAS. It is the responsibility 
of publishers to provide this NIMAS- 
conformant XML content file, a package file 
(OPF), a PDF-format copy of the title page (or 
whichever page(s) contain(s) ISBN and 
copyright information), and a full set of the 
content’s images. All of the images included 
within a work must be provided in a folder 
and placeholders entered in the relevant 
XML document indicating their location (all 
images must be included). The preferred 
image type is SVG, next is either PNG or JPG 
format. Images should be rendered in the 
same size/proportion as their originals at 300 
dpi. Images should be named with relative 
path filenames in XML files (example: img 
id=“‘staricon4” src=“./images/U10C02/ 
staricon4.jpg” alt=“‘star icon”’). 

NIMAS-conformant content must be valid 
to the NIMAS 1.1 [see ANSI/NISO Z39.86 
2005 or subsequent revisions]. In addition, 
files are required to use the tags from the 
Baseline Element Set when such tags are 
appropriate. Publishers are encouraged to 
augment the required Baseline Element Set 
with tags from the Optional Element Set 
(elements not included in the Standard) as 
applicable. For the purposes of NIMAS, 
appropriate usage of elements, both baseline 


20 
| 
Average allocation per eligible 
$ 736,200 | 
| 
| 
| 
| 
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Structure Guidelines. 


and optional, is defined by the DAISY 
Files that do not follow 
these guidelines in the selection and 

application of tags are not conformant to this 


Standard. Both optional elements and 
appropriate structure guidelines may be 
located within Z39.86—2002 and Z39.86— 
2005 available from http://www.daisy.org/ 


z3986/. Use of the most current standard is 
recommended. 


THE BASELINE ELEMENT SET 


Element Des scription 
a. Document-level 

The root element in the Digital Talking Book DTD. <dtbook> contains metadata in <head> and the contents 
itself in <book>. 

HG a2, cavtiveceieeen uae Contains metainformation about the book but no actual content of the book itself, which is placed in <book>. 

Surrounds the actual content of the document, which is divided into <frontmatter>, <bodymatter>,- and 
<rearmatter>. <head>, which contains metadata, precedes <book>. 

Indicates metadata about the book. It is an empty element that may appear repeatedly only in <head>. 

For the most current usage guidelines, please refer to http:/Avww.daisy.org/z3986/ 
b. Structure and Hierarchy 

Usually contains <doctitle> and <docauthor, as well as preliminary material that is often enclosed in appro- 
priate <level> or <level1> etc. Content may include a copyright notice, a foreword, an acknowledgements 
section, a table of contents, etc. <frontmatter> serves as a guide to the content and nature of a <book>. 

WOOUIIAUOT aoc iensccqvesestevedeterse Consists of the text proper of a book, as contrasted with preliminary material <frontmatter> or supplementary in- 
formation in <rearmatter>. 

Contains supplementary material such as appendices, glossaries, bibliographies, and indices. It follows the 
<bodymatter> of the book. 

The highest-level container of major divisions of a book. Used in <frontmatter>, <bodymatter>, and 
<rearmatter> to mark the largest divisions of the book (usually parts or chapters), inside which <level2> sub- 
divisions (often sections) may nest. The class attribute identifies the actual name (e.g., part, chapter) of the 
structure it marks. Contrast with <level>. 

Contains subdivisions that nest within <level1> divisions. The class attribute identifies the actual name (e.g., 
subpart, chapter, subsection) of the structure it marks. 

Contains sub-subdivisions that nest within <level2> subdivisions (e.g., sub-subsections within subsections). The 
class attribute identifies the actual name (e.g., section, subpart, subsubsection) of the subordinate structure it 
marks. 

Contains further subdivisions that nest within <level3> subdivisions. The class attribute identifies the actual 
name of the subordinate structure it marks. 

Contains further subdivisions that nest within <level4> subdivisions. The class attribute identifies the actual 
name of the subordinate structure it marks. 

ces Contains further subdivisions that nest within <level5> subdivisions. The class attribute identifies the actual 
name of the subordinate structure it marks. 

Contains the text of the heading for a <level1> structure. 

Contains the text of the heading for a <level2> structure. 

Contains the text of the heading for a <level3> structure. 

Contains the text of the heading for a <level4> structure. 

Contains the text of the heading for a <level5> ‘structure. 

Contains the text of the heading for a <level6> structure. 

For the most current usage guidelines, please refer to http://www. daisy. org/z3986/ 
c. Block elements 

OTL | ESR AE SAE oR Identifies the writer of a work other than this one. Contrast with <docauthor>, which identifies the author of this 
work. <author> typically occurs within <blockquote> and <cite>. 

POMS oo... ccvesvexsenarectnise Indicates a block of quoted content that is set off from the surrounding text by paragraph breaks. Compare with 

_<q>, which marks short, inline quotations. 

Contains some form of list, ordered or unordered. The list may have an intermixed heading <hd> (generally 
only one, possibly with <prodnote>), and an intermixture of list items <li> and <pagenum>. If bullets and out- 
line enumerations are part of the print content, they are expected to prefix those list items in content, rather 
than be implicitly generated. 

Marks each list item in a <list>. <li> content may be either inline or block and may include other nested lists. Al- 
ternatiyely it may contain a sequence of list item components, <lic>, that identify regularly occurring content, 
such as the heading and page number of each entry in a table of contents. 

Marks the text of a heading in a <list> or <sidebar. 

Marks a footnote, endnote, etc. Any local reference to <note id=“yyy’> is by <noteref idref="“#yyy””>. [Attribute 
id] 

cis Contains a paragraph, which may contain subsidiary <list> or <dl>. 

Contains information supplementary to the main text and/or narrative flow and is often boxed and printed apart 
from the main text block on a page. It may have a heading <hd>. 

Cite 2555. Marks a reference (or citation) to another document. 

Marks a definition of the preceding term <dt> within a definition list <dl>. A definition without a preceding 
has no semantic interpretation, but is visually presented aligned with other <dd>. 

Contains a definition list, usually consisting of pairs of terms <dt> and definitions <dd>. Any definition can con- 


tain another definition list. 


| 
| 
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Description 


Marks a term in a definition list <dl> for which a definition <dd> follows. 
For the most current usage guidelines, please refer to http://www.daisy.org/z3986/ 


d. Inline Elements 


Indicates emphasis. Usually <em> is rendered in italics. Compare with <strong>. 

Contains a short, inline quotation. Compare with <blockquote>, which marks a longer quotation set off from the 
surrounding text. 

Marks stronger emphasis than <em>. Visually <strong> is usually rendered bold. 

Indicates a subscript character (printed below a character's normal baseline). Can be used recursively and/or 
intermixed with <sup>. 

Marks a superscript character (printed above a character's normal baseline). Can be used recursively and/or 
intermixed with <sub>. 

Marks a forced line break. 

Marks a single logical line of text. Often used in conjunction with <linenum> in documents with numbered lines. 
[Use only when line breaks must be preserved to capture meaning (e.g., poems, legal texts).] 

Contains a line number, for example indegal text. [Use only when <line> is used, and only for lines numbered in. 
print book.] 

Contains one page number as it appears from the print document, usually inserted at the point within the file 
immediately preceding the first item of content on a new page. [NB: Only valid when it includes an id at- 
tribute]. 

Marks one or more characters that reference a footnote or endnote <note>. Contrast with <annoref>. <noteref> 
and <note> are independently skippabie. 

For the most current usage guidelines, please refer to http://www.daisy.org/z3986/ 


e. Tables 


Contains cells of tabular data arranged in rows and columns. A <table> may have a <caption>. It may have de- 
scriptions of the columns in <col>s or groupings of several <col> in <colgroup>. A simple <table> may be 
made up of just rows <tr>. A long table crossing several pages of the print book should have separate 
<pagenum> values for each of the pages containing that <table> indicated on the page where it starts. Note 
the logical order of optional <thead>, optional <tfoot>, then one or more of either <tbody> or just rows <tr>. 
This order accommodates simple or large, complex tables. The <thead> and <tfoot> information usually helps 
identify content of the <tbody> rows. For a multiple-page print <table> the <thead> and <tfoot> are repeated 
on each page, but not redundantly tagged. 

Indicates a table cell containing data. 

Marks one row of a <table> containing <th> or <td> cells. 

For the most current usage guidelines, please refer to http://www.daisy.org/z3986/ 


f. Images 


Provides a container for one or more <img> and associated <caption>(s) and <prodnote>(s). A <prodnote> may 
contain a description of the image. The content model allows: 1) multiple <img> if they share a caption, with 
the ids of each <img> in the <caption imgref=“id1 id2 ...">, 2) multiple <caption> if several captions refer to a 
single <img id=“xxx"> where each caption has the same <caption imgref="xxx’">, 3) multiple <prodnote> if 
different versions are needed for different media (e.g., large print, braille, or print). If several <prodnote> refer 
to a single <img id="xxx">, each prodnote has the same <prodnote imgref=“xxx’>. 

Points to the image to be rendered. An <img> may stand alone or be grouped using <imggroup>. Note that pro- 
viding extracted images is not a requirement of the NIMAS. If they are included, it is best to refer to them 
using <img> within the <imggroup> container. 

Describes a <table> or <img>. If used with <table> it must follow immediately after the <table> start tag. If used 
with <imggroup> it is not so constrained. 

For the most current usage guidelines, please refer to http://www.daisy.org/z3986/ 


img 
caption 


current ANSI/NISO Z39.86 specification. 


should be considered optional elements for 
Content converters are directed to the most 


1. The Optional Elements and Guidelines for 
Use : the NIMAS: bridgehead, byline, covertitle, 


Publishers are encouraged to apply markup 
beyond the baseline (required) elements. The 
complete DTBook Element Set reflects the 
tags necessary to create the six types of 
Digital Talking Books and Braille output. 
Because of the present necessity to subdivide 
the creation of alternate format materials into 
distinct phases, the Panel determined that 
baseline elements would be provided by 
publishers, and optional elements would be 
added to the NIMAS-conformant files by 
third party conversion entities. In both 
circumstances the protocols for tagging 
digital files should conform to the most 


current DAISY Structure Guidelines (http:// 
www.daisy.org/z3986/) for guidance on their 
use. 

Since the publication of the original 
National File Format report from which the 
NIMAS technical specifications were 
derived, ANSI/NISO Z39.86—2002 was 
updated and is now ANSI/NISO Z39.86-- 
2005. It may be best to-avoid using the 
following optional elements which are no 


longer included in ANSI/NISO Z39.86—2005: 


style, notice, hr, and levelhd. 
Also, the following new elements were 


introduced by ANSI/NISO Z39.86—2005 and. 


dateline, epigraph, linegroup, and poem. 
Please refer to ANSI/NISO Z39.86—2005 for 
additional information regarding these 
elements. To access the ANSI/NISO Z39.86— 
2005 specification, go to http:// 
www.daisy.org/z3986/. 


2. Package File 


A package file describes a publication. It 
identifies all other files in the publication 
and provides descriptive and access 
information about them. A publication must 
include a package file conforming to the 
NIMAS. The package file is based on the 


| 
| 
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Open eBook Publication Structure 1.2 
package file specification (For most recent 
detail please see http://www.openebook.org/ 
oebps/oebps1.2/download/oeb12- 
xhtml.htm#sec2). A NIMAS package file 
must be an XML-valid OeB PS 1.2 package 
file instance and must meet the following 
additional standards: 

The NIMAS Package File must include the 
following Dublin Core (dc:)metadata: 
dc:Title. 
de:Creator (if applicable). 
dc:Publisher. 
dc:Date (Date of NIMAS-compliant file 

creation—yyyy-mm-dd). 
dc:Format (=“‘NIMAS 1.0”). 
dc:Identifier (a unique identifier for the 

NIMAS-compliant digital publication, e.g., 

print ISBN + “-NIMAS’’—exact format to 

be determined). 
dc:Language (one instance, or multiple in the 
case of a foreign language textbook, etc.). 
dc:Rights (details to be determined). ; 
dc:Source (ISBN of print version of textbook). 


And the following x-metadata items: 
nimas-SourceEdition (the edition of the print 

textbook). 
nimas-SourceDate (date of publication of the 

print textbook). 

The following metadata were proposed 
also as a means of facilitating recordkeeping, 
storage and file retrieval: 
dc:Subject (Lang Arts, Soc Studies, etc.). 
nimas-grade (specific grade level of the print 

textbook, e.g.; Grade 6). 
nimas gradeRange (specific grade range of the 

print textbook, e.g.; Grades 4-5). 

An additional suggestion references the use 
of: 
dc:audience:educationLevel (for the grade 

and gradeRange identifiers, noting that 

Dublin Core recommends using 

educationLevel with an appropriate 
- controlled vocabulary for context, and 

recommends the U.S. Department of 

Education’s Level of Education vocabulary 

online at http://www.ed.gov/admin/ 

reference/index.jsp. Using educationLevel 
obviates the need for a separate field for 
gradeRange since dc elements can repeat 
more than once. A book used in more than 
one grade would therefore have two 
elements, one with value “Grade 4” and 


(Note: For purposes of continuity and to 
minimize errors in transformation and 
processing, the NIMAS-compliant digital text 
should be provided as a single document.) 


3. Modular Extensions 


The most current DAISY/NISO standard, 
formally the ANSI/NISO 239.86, 
Specifications for the Digital Talking Book 
defines a comprehensive system for creating 
Digital Talking Books. A part of this standard 
is DTBook, an XML vocabulary that provides 
a core set of elements needed to produce 
most types of books. However, DTBook is not 
intended to be an exhaustive oy for 
all types of books. 

Guidelines for the correct approach to 
extend the DAISY/NISO standard have been 
established. Mathematics, video support, 
testing, workbooks, music, dictionaries, 
chemistry, and searching are some of the 
extensions that have been discussed. Visit 
http://www.daisy.org/z3986/ to learn more 
about modular extensions. 


End 


Appendix D to Part 300—Maintenance of 
Effort and Early Intervening Services 


LEAs that seek to reduce their local 
maintenance of effort in accordance with 
§ 300.205(d) and use some of their Part B 
funds for early intervening services under 
§ 300.226 must do so with caution because 


the local maintenance of effort reduction 


provision and the authority to use Part B 
funds for early intervening services are 
interconnected. The decisions that an LEA 
makes about the amount of funds that it uses 
for one purpose affect the amount that it may 
use for the other. Below are examples that 
illustrate how §§ 300.205(d) and 300.226(a) 
affect one another. 

Example 1: In this example, the amount 
that is 15 percent of the LEA’s total grant (see 


§300.226(a)), which is the maximum amount 


that the LEA may use for early intervening 
services (EIS), is greater than the amount that 
may be used for local maintenance of effort 
(MOE) reduction (50 percent of the increase 
in the LEA’s grant from the prior year’s grant) 
(see § 300.205(a)). 


If the LEA chooses to set aside $150,000 for 
EIS, it may not reduce its MOE (MOE 
maximum $50,000 less $150,000 for EIS 
means $0 can be used for MOE). 

If the LEA chooses to set aside $100,000 for 
EIS, it may not reduce its MOE (MOE 
maximum $50,000 less $100,000 for EIS 
means $0 can be used for MOE). 

If the LEA chooses to set aside $50,000 for 
EIS, it may not reduce its MOE (MOE 
maximum $50,000 less $50,000 for EIS 
means $0 can be used for MOE). 

If the LEA chooses to set aside $30,000 for 
EIS, it may reduce its MOE by $20,000 (MOE 
maximum $50,000 less $30,000 for EIS 
means $20,000 can be used for MOE). 

If the LEA chooses to set aside $0 for EIS, 
it may reduce its MOE by $50,000 (MOE 
maximum $50,000 less $0 for EIS means 
$50,000 can be used for MOE). 

Example 2: In this example, the amount 


"that is 15 percent of the LEA’s total grant (see 


§ 300.226(a)), which is the maximum amount 
that the LEA may use for EIS, is less than the 
amount that may be used for MOE reduction 
(50 percent of the increase in the LEA’s grant 
from the prior year’s grant) (see § 300.205{(a)). 


Prior Year’s Allocation .................. $1,000,000 
Current Year’s Allocation .............. 2,000,000 
Increase 1,000,000 
Maximum Available for MOE Re- 

duction 500,000. 
Maximum Available for EIS .......... 300,000. 


If the LEA chooses to use no funds for 
MOE, it may set aside $300,000 for EIS (EIS 
maximum $300,000 less $0 means $300,000 
for EIS). 

If the LEA chooses to use $100,000 for 
MOE, it may set aside $200,000 for EIS (EIS 
maximum $300,000 less $100,000 means 
$200,000 for EIS). 

If the LEA chooses to use $150,000 for 
MOE, it may set aside $150,000 for EIS (EIS 
maximum $300,000 less $150,000 means 
$150,000 for EIS). 

If the LEA chooses to use $300,000 for 
MOE, it may not set aside anything for EIS 
(EIS maximum $300,000 less $300,000 means 
$0 for EIS). 

If the LEA chooses to use $500,000 for 
MOE, it may not set aside anything for EIS 
(EIS maximum $300,000 less $500,000 means 
$0 for EIS). 


Appendix E to Part 300—Index for 
IDEA—Part B Regulations (34 CFR Part 
300) 


300.613. 


300.105(b). 


300.229. 
300.504(c)(4). 


300.39(b)(3)(ii). 


another with value “Grade 5.” Prior Year’s Allocation .............0... $900,000. 
Current Year’s Allocation 1,000,000. 
A final determination as to which of these crease 100,000. 
specific metadata elements to use needs tobe Maximum Available for MOE Re- 
clarified in practice. The package manifest duction : 50,000. 
must list all provided files (text, images, etc.). Maximum Available for EIS .......... 150,000. 
ACCESS TO 
e Access rights (Parents) 
e Assistive technology devices in child’s home .......... 
e Disciplinary records 
e Education records (Procedural safeguards notice) Seaien 
e General curriculum (Ensure access to) 
e Instructional materials (see §§ 300.172, 300.210). 
e List of employees who may have access to records 


e Parent’s private insurance proceeds ............. 


e Record of access (Confidentiality) 


300.623(d). 


300.154(e). 
300.614. 


ACCESSIBILITY STANDARDS (Regarding construction) 


e Americans with Disabilities Accessibility Standards for Buildings and Facilities ...... 


300.718(b)(1). 


e Uniform Federal Accessibility Standards 


ACCOMMODATIONS 
e In assessments .... 


300.718(b)(2). 


300.320(a)(6)(i)- 


* State level activities in support of 


300.704(b)(4)(x). 


| 
| 

| 
| 
| 
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ACT (Definition) 
ADD AND ADHD (See “Attention deficit disorder” and “Attention deficit hyperactivity disorder”’) 
ADDITIONAL DISCLOSURE OF INFORMATION REQUIREMENT 
ADULT CORRECTIONAL FACILITIES (See “Correctional facilities’’) 


ADULT PRISONS (Children with disabilities in) 
e Divided State agency responsibility 


e FAPE requirements: 
© Exception to FAPE 
© Modifications of IEP or placement ... 


© Requirements that do not apply 


e Governor 


e Other public agency responsibility 


ADVERSELY AFFECTS EDUCATIONAL PERFORMANCE (See “Child with a disability, ” § 300.8(c)(1)(i), (c)(3), 


(c)(4)(i), (c)(5), (c)(6), (c)(8), (c)(9) (ii), (c)(11), (c)(42)) 
ADVISORY BOARD 
(Secretary of the Interior) 


ADVISORY PANEL (See “State advisory ee 
AGE-APPROPRIATE CLASSROOM 
ALLOCATION(S) 

e By-pass for private school children (see § 300.191(d)). 
e To LEAs (see §§ 300.705(b), 300.816) 

e To Outlying areas 


e To Secretary of the Interior 
e To States (see §§ 300.703, 300.807 through 300. oo 
ALLOWABLE COSTS 

(By SEA for State administration) 


ALTERATION OF FACILITIES .... 


ALTERNATE ASSESSMENTS 
e Aligned with alternate achievement standards .. 


e Development and provision of in accordance with ESEA 
e Participation determined by IEP Team 


ALTERNATIVE PLACEMENTS (Continuum) 
ALTERNATIVE STRATEGIES to meet transition objectives 
AMENDMENTS 

e To LEA policies and procedures 


e To State policies and procedures: 
° Made by State 


© Required by the Secretary 


300.607. 


300.102(a)(2). 
300.324(d)(2). 
300.324(d)(1). 
300.149(d). 
300.149(d). 


300.714. 


300.116(e). 


300.701(a). 
300.707. 


300.704(a). 
300.718(b). 


300.320(a)(2)(ii). 
300.704(b)(4)(x). 
300.320(a)(6)(ii). 
300.115. 
300.324(c)(1). 


300.220(b). 


300.176(b). 
300.176 (c). 


ANNUAL GOALS (IEPs) 
e FAPE for children suspended or expelled (see §§ 300.101(a), 300. 530(d)) 
e IEP content: 
© How progress will be measured ... 300.320(a)(3). 
© Special education and related services : 300.320(a)(4). 
© Statement of measurable annual goals ss ... 300.320(a)(2)(i). 
e Review and revision of IEP 300.324(b)(1). 


300.305(a). 


ANNUAL REPORT 

Of children served (see §§ 300.640 through 300.646) 

On education of Indian children 300.715. 
APPENDICES TO PART 300 (A through E) 

Excess Costs Calculation (see Appendix A) ; 

Proportionate Share Calculation (see Appendix B) 

National Instructional Materials Accessibility Standard (NIMAS) (see aiecnline C) 

Maintenance of Effort and Early Intervening Services (see Appendix D) 

Index for IDEA—Part B Regulations (This Appendix E) 

APPLICABILITY OF THIS PART to State, local, and private agencies ae 300.2. 
APPLICATION 

e Initial admission to public school 300.518(b). 

e Initial services 300.518(c). 
ASSESSMENT(S) 

e For specific learning disability (see § 300.309(a)(2)(ii), (b)(2)) 

e Functional behavioral assessment (see § 300.530(d)(1)(ii), (f)(4)(i) 

e In evaluation (see §§ 300.304(b), (c), 300.305(a)(1){ii), (c), (d)) 

e Of leisure function (in ‘‘Recreation’’) aba 300.34(c)(11)(i). 
ASSESSMENTS—STATE and DISTRICT-WIDE 

Alternate assessments (see § 300.320 (a)(2)(ii), (a)(6)(ii)) 

Performance indicators .. 300.157. 
ASSISTANCE UNDER OTHER FEDERAL PROGRAMS . .. 300.186. 
ASSISTIVE TECHNOLOGY (AT) 

e AT devices 
e AT services 


300.5. 
300.6. 


| 
| 
| 
| 
| 
| 
| 
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e Consideration of special factors 300.324(a)(2)(v). 
e Hearing aids 300.113. 
e Requirement: 

© Use of AT in child’s home 300.105(b). 
¢ Surgically implanted medical deviees (see §§ 300.5, 300.34(b), 300.113(b)) - 
ASTHMA ............ 300.8(c)(9). 
ATTENTION DEFICIT DISORDER (ADD) ............c::ccccssesesecessseeseees 300.8(c)(9). 
ATTENTION DEFICIT HYPERACTIVITY DISORDER (ADHD) 300.8(c)(9). 
ATTORNEYS’ FEES 300.517. 
e Prohibition on use of funds for 300.517(b). 
e When court reduces fee awards 300.517(c)(4). 
AUDIOLOGY 300.34(c)(1). 
AUTHORITY (A-O). 
e Of guardian 300.30(a)(3). 
e Of hearing officer (Discipline) 300.532(b). 
e Of school personnel (Discipline) 300.530. 
e Of Secretary to monitor and enforce 300.609. 
AUTHORITY (P-Z) 
¢ Parental authority to inspect and review records 300.613. 
e State complaint procedures 300.151(b). 
e Waiver request (Signed by person with authority) ..............cssssssssccsssscssssecsscsscsssccscsseccssscessecsseececessecsscersecasereneesers 300.164(c)(1). 
AVERAGE PER-PUPIL EXPENDITURE 
BASE PAYMENTS (to LEAs) (See § 300.705(b)(1), (b)(2)) 
BASIS OF KNOWLEDGE: Protection for children not yet eligible .0.........ccscscseesesseseeseeesesessceeecsseeseeseeneeaeees 300.534(b). 
BEHAVIORAL ASSESSMENT (See ‘“‘Functional behavioral assessment”) 
BEHAVIORAL INTERVENTION(S) . 300.530(f). 
e Behavioral intervention plan ...... 300.530(f). 
¢ Consideration of by IEP Team 300.324(a)(2)(i). 
e Not a manifestation of disability 300.530(d). 
‘e Regular education teacher (Determination Of) 300.324(a)(3). 
e Suspension and expulsion rates ....... 300.170(b). 
BENCHMARKS OR SHORT TERM OBJECTIVES 300.320(a)(2){ii). 
BENEFITS TO NONDISABLED (Permissive use of funds) 300.208(a)(1). 
BIA (See “Bureau of Indian Affairs’) 
BLIND(NESS): Under “‘Visual impairment” 
e Access to instructional materials (see §§ 300.172,.300.210(b)(3)) 
e Consideration of special factors by IEP Team 300.324(a)(2). 
BRAILLE (see §§ 300.29(b), 300.324 {a)(2)(iii)) 
BUREAU OF INDIAN AFFAIRS (BIA) 
e In definition of “LEA” ..... 300.28(c). 
© See also §§ 300.21(c), 300.713(b), (d), 300.714 
e Use of funds 300.712(d). 
BUSINESS DAY 
e Definition ......... 300.11(b). 
See “Timelines,” ‘““Timelines—Discipline” 
BY-PASS: Private school children with disabilities (see §§ 300.190 through 300.198) 
CALENDAR DAY 
e Definition 300.11(a). 
See “Timelines,” ““Timelines—Discipline”’ 
CERTIFICATION 
e Annual report of children served 300.643. 
CHANGE OF PLACEMENT BECAUSE OF DISCIPLINARY REMOVALS 300.536. 
CHARTER SCHOOLS 
e Applicability of this part to 300.2(b)(1)(ii). 
Definition . 300.7. 
e Exception: joint establishment of eligibility 300.223(b). 
¢ In definition of “Elementary school” 300.13. 
e In definition of “LEA” 300.28(b)(2). 
e In definition of “Public agency” 300.33. 
e In definition of “Secondary school” 300.36. 
e State-level activities regarding charter schools 300.704(b)(4)({ix). 
e Treatment of charter schools and their students 300.209. 


a 
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¢ Methods of ensuring services (see § 300.154(a), (c)) 

CHILD COUNT 

e Annual report of children served (see §§ 300.640 through 300.646) p 

CHILD FIND 
Secretaries of the Interior and Health and Human Services (Memo of agreement) ...........:cccscsseeeseseseeeessseneeeeersens 300.708(i)(2). 


CHILD WITH A DISABILITY (CWD) 


e Adversely affects educational performance (see § 300.8(c)(1)(i), (c)(3), (c)(4)@), (c)(5), (c)(6), (c)(8), (c)(9)(ii), 
(c)(11), (c)(12), (c)(13)) 


experiencing Gevolopmental Goelay(s) 300.8(b)(1). 

e See “Developmental delay(s)’’ 

CHILD’S STATUS DURING PROCEEDINGS 

e Discipline (see §§ 300.530(f)(2), 300.533) 

CHILDREN ADVANCING FROM GRADE TO GRADE 

CHILDREN EXPERIENCING DEVELOPMENTAL DELAY(S) (See “‘Developmental delay(s)’’) 

e See “Court(s)’”’ 

COCHLEAR IMPLANT (See “Surgically implanted medical device’) 300.34(b). 
CODE OF CONDUCT 

COMMUNITY-BASED WAIVERS (Public benefits or insurance) = 300.154(d)(2)(iii). 
COMPLAINT(S): DUE PROCESS 

e See ‘‘Due process hearing(s) and reviews’”’ 

COMPLAINT(S): STATE COMPLAINT PROCEDURES (A-P) 

Complaint investigations (SEA allocations for) ... 300.704(b)(3)(i). 

e Private schools (State complaints) .... 300.140. 

e Procedural safeguards notice ............:eeee : 300.504(c). 

e Provisions for services under by-pass ....... 300.191(d). 

e Public agency failure to implement hearing decision ........ us ; er 300.152(c)(3). 
COMPLAINT(S): STATE COMPLAINT PROCEDURES (Q-Z) 

¢ See also §§ 300.151 through 300.153 

Waiver of nonsupplanting requirement 300.163(c)(2). 
COMPLIANCE—COMPLY (A-—M) 


e FAPE requirement 


300.101(a). 


| 
| 
| 
q 
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e LEA and State agency compliance 


e LRE (State funding mechanism) 


e Modifications of policies:. 
© Made by LEA or State agency 


© Required by SEA ......... 


© Required by Secretary 


Monitoring (See “Monitor; Monitoring activities’); 
COMPLIANCE—COMPLY (N-Z) 
e Physical education 


e Private school placement by parents ...... 


¢ Private school placements by public agencies: 
© IEP requirement ..... 


© SEA (Monitor compliance) 


¢ Public participation requirements 


e SEA responsibility if LEA does not comply 


e State funding mechanism (LRE) .:........:cccsessessesseseeeeseseceeeseenes 


COMPREHENSIVE EVALUATION 


CONDITION OF ASSISTANCE 
LEA eligibility 


State eligibility 


CONFIDENTIALITY (A-C) 
e Access rights .... 


e Children’s rights 


e Consent . 


CONFIDENTIALITY (D-E) 
Definitions: 
© Destruction of information 


© Education records ..... 


© Participating agency 


¢ Disciplinary information 


CONFIDENTIALITY (F-Z) 
e Family Educational Rights and Privacy Act: 
© Children’s rights ....... 


© Disciplinary records 


© In definition of “Education records” 


© Notice to parents 


e Hearing procedures 


e List of types and location of information 


Notice to parents 


Opportunity for a hearing 


Parental authority to inspect and review records 


Records on more than one child . 


e Record of access ... 


Result of hearing 


¢ State eligibility requirement 


CONSENT (A-1) 
¢ Confidentiality (Records to non-agency officials) 


¢ Definition ... 


© TEP vs. IFSP‘ .....::.. 


e Initial evaluations 


e Initial provision of services 


CONSENT (J-Z) 3 
e Not required: 
© Before administering a test or other evaluation to all children 
' © Before reviewing existing data 


© When screening for instructional purposes ............. 


e Private insurance (Accessing) 


e Reasonable efforts to obtain consent: 
© For initial evaluation ...... 


© For initial evaluations for wards of the State 


© For initial provision of services 


© Reasonable efforts requirements 


e Release of information from education records . 


CONSIDERATION OF SPECIAL FACTORS (by JEP Team) 


CONSISTENCY WITH STATE POLICIES: LEA 


CONSTRUCTION 
e Accessibility standards 


e Exception to maintenance of effort (Termination of costly pene for construction) 


e Private schools (No funds may be used for) 


300.222(a). 
300.114(b). 


300.176 (b). 
300.220(c). 
300.176(c). 


300.108. 
300.148(e). 


300.325(c). 
300.147(a) 
300.165. 
300.227{a). 
300.114(b). 


300.304(c)(6). 


300.200. 
300.100. 


300.613. 
300.625. 
300.622. 


300.611(a). 
300.611(b). 
300.611(c). 
300.627. 
300.229. 
300.626. 


300.625. 
300.535(b)(2). 
300.611(b). 
300.612(a)(3). 
300.617. 
300.621. 
300.616. 
300.612(a). 
300.619. 
300.613(b). 
300.614. 
300.615. 
300.620. 
300.623. 
300.123. 


300.622(a). 
300.9. 


300.300(a). 
300.300(b). 


300.300(d)(1)(ii). 
300.300(d)(1)(i). 
300.302. 
300.154(e)(1). 


300.300(a)(1)(iii). 
300.300(a)(2). 
300.300(b)(2). 
300.300(d)(5). 
300.300(c)(2). 
300.622 
300.324(a)(2). 
300.201. 


300.718(b). 
300.204(d). 
300.144(e). 
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CONSTRUCTION CLAUSES 


e Child find (Nothing requires classifying children by disability) .............:cccsssteeeeees 300.111(d). 

e Civil action (Exhaust administrative remedies under Part B before filing a civil 300.516 {e). 

e Highly qualified SEA or LEA staff 300.156(e). 

e Highly qualified teacher ............c.:ceseeeesseees 300.18(f). 

e IEP (Inclusion of additional information beyond explicit requirements) 300.320(d)(1). 
e IEP (Information in more than one component not required) .........ccscscsessesssseeesesessssessssesstecssssssssscsseessecseeseeseseens 300.320(d)(2). 
CONSTRUCTION CLAUSES ({j-Z) 

e Referral to and action by law enforcement and judicial authorities .............ccccssesseseesesssescsessesseseeeesesesecssesesecessees 300.535(a). 

e Secretary’s authority to monitor enforcement under GEPA ...........ssscssesessessesersssesesssecssesessssessssesessenstessssscsasasssssess 300.609. 


e State Medicaid agency (Nothing alters requirements imposed under Titles XIX, or XXI or other public bene- 300.154(h). 
fits or insurance program). ; 
e Transition service 300.324(c)(2). 


CONSUMER PRICE INDEX For All: Urban Consumers ae rate of inflation) (See §§300.702(b), 
300.704(a)(2)(ii), (b)(2), 300.812(b)(2)) 


CONTINUUM OF ALTERNATIVE PLACEMENTS (See ‘‘Least restrictive environment’’) ............:ccccssscceseesseeeeeeeees 300.115. 
COORDINATION OF SERVICES 
© Advisory board (Service coordination within BIA) . ones 300.714(b)(1). 
© Payments for children aged 3 through 5 300.712(a). 
See “Interagency agreements,” “Interagency coordination” 
e State advisory panel (Advise SEA on) 300.169(e). 
e Use of LEA funds for early intervening services ...............scsssssssesssessesssscssererssssessensessnseseess 300.208(a)(2). 
e Use of SEA allocations for transition 300.704(b)(4)(vi). 
CORE ACADEMIC SUBJECTS 
e See ‘Highly qualified special education 300.18. 
CORRECTIGNAL FACILITIES 
Applicability of this part to 300.2(b)(1){iv). 
e Exception to FAPE (Children in adult facilities) ...... 300.102(a)(2). 
e See also “Adult prisons” : 


CORRECTIVE ACTION (PLAN) 
e Corrective actions to achieve compliance (see §§ 300.152(b)(2)(iii), 300. 607) 


e State advisory panel (Advise SEA On) 300.169(d). 
COUNT (See “Child count”) 
COURT(S) 
e Court order: 

e Judicial review: : 

New interpretation of Act by courts requiring Modification 300.176(c)(2). 
e Reimbursement for private school placement (see § 300.148({b) through (e)) 
CRITERIA (A-I) 
CRITERIA (J-Z) 
e Specific learning disability (see §§ 300.307, 300.309) : 
CURRENT PLACEMENT (Discipline) 


A 
P 
i 
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@ Average per-pupil expenditure (Definition) 


_¢@ Assistive technology device 


Hearing impairment 


_¢ Institution of higher education 


DATA (A-L) 
e Allocation of remaining funds to LEAs 


e By-pass (Provision of services under) 


e Determination of needed evaluation data 


e Disaggregated data 


e Evaluation data: 
© Procedures for determining eligibility and placement 


© Review of existing data 


e Grants to States most recent data 


e LRE (Placements—meaning of evaluation data 


DATA (M-Z) 
e Parental consent (Not required for reviewing existing evaluation data) 
e State advisory council (Advise SEA on) 


e Suspension and expulsion rates 


DAY 
e Business day (Definition) 


e Day (Calendar) ....... 


e Discipline (See “Timelines—Discipline”)} 
e School day (Definition) 


e See “Timelines”. 


DECREASE IN ENROLLMENT (Exception to LEA maintenance of — 
DECREASE IN FUNDS (To States) 


DEDUCTIBLE OR CO-PAY (Public benefits or insurance) 


DEFINITIONS (A-—D) 
e Act 


e Assistive technology service 


e At no cost 


e Audiology = 


e Autism 


e Average per-pupil expenditure i in public elementary and secondary schools 3 in the United States 


e Business day 


e Charter school 


e Child with a disability 


e Consent 


e Controlled substance 


e Core academic subjects 


e Counseling services 


¢ Day; business day; school day 


e Deaf-blindness 


e Deafness 


e Destruction (Of information) 


e Developmental delays(s) 


DEFINITIONS (E-H) 
e Early identification and assessment 


e Education records 


Educational service agency 
e Elementary school 


e Emotional disturbance 


e Equipment 


e Evaluation 


e Excess costs 


e Extended school year services 


¢ Free appropriate public education 


e Freely associated States 


e Highly qualified special education teacher 


e Homeless children 


DEFINITIONS (1) 
e IEP Team 


e Illegal drug 


e Include 


e Independent educational evaluation 


e Indian 


e Indian tribe 


e Individualized education program (IEP) 


e Individualized family service plan 


e Infant or toddler with a disability 


e Interpreting services 


DEFINITIONS (J—O) 
e Limited English proficient (LEP) 


e Local educational agency (LEA) 


300.816(d). 
300.717(d}. 


300.191 (c)(2). 


300.305(c). 


300.704(b)(4)(xi). 


300.306(c). 


300.305(a)(1). 
300.703(c)(1)fii). 
300.116(a)(1). 


300.300(d)(1)(i). 


300.169(c). 
300.170(a). 


300.11(b). 
300.11(a). 


300.11(c). 


- 300.204(b). 


300.703(d). 


300.154(d)(2)(ii). 


300.4. 
300.5. 
300.6. 


300.39(b)(1).. 


300.34(c)(1); 
300.8(c)(1). 
300.717(d). 
300.11(b). 
300.7. 
300.8(a)(1). 
300.9. 


300.530(i)(1). 


300.10. 
300.34(c)(2). 
300.11. 
300.8(c}(2). 
300.8(c)(3). 
300.611 (a). 
300.8(b). 


300.34(c)(3). 
300.611(b). 
300.12. 
300.13.. 
300.8(c)(4). 
300.14. 
300.15. 
300.16. 
300.106(b). 
300.17. 
300.717{a). 
300.8(c)(5). 
300.18{b). 
300.19. 


300.23. 


300.530({i){2). 


300.20. 


300.502(a)(3)fi). 


300.21(a). 
300.21(b). 
300.22. 
300.24. 
300.25. 
300.26. : 
300.34(c)(4). 


300.27. 
300.28. 


4. 
4 
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© Medical services 300.34(c)(5). 
¢ Mental retardation 300.8(c)(6). 

¢ Multiple disabilities 300.8(c)(7). 

Native language 300.29(a). 

e Occupational therapy 300.34(c)(6). 
¢ Orientation and mobility services 300.34({c)(7). 
Orthopedic impairment 300.8(c)(8). 

¢ Other health impairment 5 300.8(c)(9). 

Outlying areas 300.717(b). 
DEFINITIONS (P-R) ; 

e Parent 300.30{a). 

e Parent counseling and training. . 300.34(c)(8). 
e Parent training and information center 300.31. 

e Parentally-placed private school children with disabilities 300.130. 

e Participating agency (as used in “Confidentiality’’) 300.611(c). 
e Party or parties (Regarding procedures) .. 300.181{a). 

e Personally identifiable 300.32. 

¢ Physical education 300.39(b)(2). 
Physical therapy 300.34({c)(9). 
¢ Psychological services 300.34(c)(10). 
Public agency 300.33. 

Public expense 300.502(a)(3)({ii). 
e Recreation 300.34(c)(11). 
Rehabilitation counseling services 300.34(c)(12). . 
Related services 300.34({a). 
DEFINITIONS {S) 

School day 300.11(c). 

¢ School health services 300.34(c)(13). 
e School nurse services 300.34(c)(13). 
© Scientifically based research 300.35. 

e Secondary school 300.36. 

e Secretary 300.38. 

e Serious bodily injury . 300.530(i)(3). 
e Services plan 300.37. 

¢ Social work services in schools : 300.34(c)(14). 
Special education 300.39{a). 

e Specially designed instruction : 300.39(b)(3). 
e Specific learning disability 300.8(c)(10). 
Speech-language pathology services 300.34({c)(15). 
Speech or language impairment 300.8(c)({11). 
e State 300.40. 

© State (Special definition) 300.717{(c). 

e State educational agency (SEA) 300.41. 

e Supplementary aids and services 300.42. 
DEFINITIONS (T-Z) : 

e Transition services 300.43. 

e Transportation 300.34(c)(16). 
e Traumatic brain injury 300.8(c)(12). 
Travel training 300.38(b)(4). 
Universal design 300.44. 

e Visual impairment including blindness 300.8(c)(13). 
Vocational education 300.39(b)(5). 
e Ward of the State : 300.45. 

e Weapon 4 300.530(i)(4). 


DEPARTMENT OF LABOR, Site of Labor Statistics en rate of inflation) (see §§ 300.702(b), 
300.704(a)(2)(ii), (b)(2), 300.812(b)(2)) 

DEPARTMENT (U.S. Department of Education) 

¢ Enforcement: hearing procedures (see §§ 300.178 through 300.184) 


e Monitoring (Regarding Secretary of the Interior) 300.708({a). 
e Personally identifiable information (Use of) 300.627. 

DESTRUCTION OF INFORMATION 300.624 (b). 
e Definition 300.611(a). 


DETERMINANT FACTOR for eligibility determination 
e Lack of instruction in reading or math (see § 300. 306(b)(1)(i), {(b)(1)(ii)) 


e Limited English proficiency 300.306(b)(1){iii). 
DEVELOPMENT, REVIEW, AND REVISION OF IEP 300.324. 
DEVELOPMENTAL DELAY(S) 

¢ In definition of “Child with a disability” 300.8(b). 

e Requirements for using “Developmental delay” 300.111(b). 

© State definition ; 300.111(b). 

e Using specified disability categories ; : 300.111(d). 
DIABETES 300.8(c)(9)(i). 
DIRECT SERVICES 


e For children in private schools (see §§ 300.132(a); 300.133(a); 300.134(d)(1)) 
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e Nature and location of: services 300. 227(b). - 
Payment by Secretary of the Interior 300.712(d)... 
e SEA (Additional information) 300.175{a).,: 
e State-level activities ....., 300. 704(b)(4)(i). 
Use of LEA allocations for ...... 300.227(a). 
DISABILITY: ADVERSELY AFFECTS EDUCATIONAL PERFORMANCE (See “Adversely affects educational 
performance’’) 
DISAGGREGATED DATA 
e Assessment results for subgroup of children with disabilities 300.704 (b)(4)(xi). 
e For suspension and expulsion by race and ethnicity ; 300.170(a). 
DISCIPLINE (A-B) 
e Alternative educational setting (see §§ 300.530(d)(1), (d)(2), (d)(4), (g), 300.531, 300.533) 
e Appeal ‘ 300.532(a). 
Behavioral interventions—intervention plan 300.530(f). 
DISCIPLINE (C-—H) 
e Change of placements for disciplinary removals 300.536. 
¢ Child’s status during due process hearings 300.518. 
e Determination of setting 300.531. 
e Expedited due process hearings : 300.532(c). 
e Functional behavioral assessment (see § 
e Hearing officer (authority of) {see §§ 300.532(b), 300.533). 
DISCIPLINE (I—Z)} 
e IEP Team (relevant members) (see §§ 300.530(e)(1), (f}, 300.531). 
e Interim alternative educational setting (see §§ 300.530(b), (d)(2), (g), 300.531, 300.532(b)(2)fii), 300.533). 
¢ Manifestation determination 300.530(e). 
e Placement during appeals ; 300.533. 
¢ Protections for children not determined eligible : 300.534. 
° Referral to and action by law enforcement and judicial authorities 300.535. 
e School personnel (Authority of) . 300.530(b). 
e See “Timelines—Discipline”. 
DISCLOSURE 
e Additional disclosure of information requirement 300.512(b). 
¢ Consent required before disclosing: , 
© Education records to public benefits or insurance agencies 300.154(d)(2){iv). . 
© Personal information to non-agency officials 300.622{a). 
¢ Notice on disclosure of evaluation results 300.504(c)(10). 
e Policies on disclosing information to 3rd parties : 300.612{a)(3). 
e Prohibit evidence not disclosed 300.51 2(a)(3). 
DISPROPORTIONALITY 300.646. 
DISPUTES 
e Interagency disputes (Methods of ensuring services): 
© Ensure services during pendency of Cake 300.154(a). 
© Procedures for resolving: : 300. 154(a)(3). 
¢ Mediation (see also § 300.532(c)(3)) 300.506. 
© Attorneys’ fees for 300.517(c)(2){ii). 
© During discipline appeal process : 300.532(c)(3). 
© During resolution process (see § 300.510(b)(3), (c)(3)) 
© Enforcement of agreement (see §§ 300.506(b)(7), 300.510(d)(2), 300.537) 
DIVIDED STATE AGENCY RESPONSIBILITY (Adult prisons) 300.607. 
DIVORCE—SEPARATION (Authority to review records) . . 300.613(c). 
DROPOUT RATES (Performance indicators) 300.157(a)(3). 


DUE PROCESS HEARING(S) AND REVIEWS (A-E) ; 
e Agency responsible for conducting hearing 300.511(b). 
Appeal of decisions; impartial review 300.514(b). 
e Aitorneys’ fees 300.517{a). 
e Basic requirements (see §§ 300.507 through 300.514) 
e Child’s status during proceedings (Pendency) 300.518. 
© Parent request for hearing (Discipline) 300.532{a). 
e Civil action ... 300.516(a). 


e Evaluations disclosed at least 5 business days before hearing 
e Expedited due process hearings (Discipline) 


DUE PROCESS HEARING(S) AND REVIEWS (F-I) 


e Failure to implement a due process hearing decision 
e Finality of decision; appeal; impartial review 


e Findings of fact and decisions (see § 300.512(a)(5), (c)(3)): 
© To State advisory panel (see §§ 300.513(d), 300.514{c)). 
e Hearing rights ... : 


e Impartial hearing officer 


© See “Hearing officer{s)” 
DUE PROCESS HEARING(S) AND REVIEWS 7 
e Parental rights at hearings 


e Party notice to other party 


© Model form to assist parents 


300.512(a)(3). 
300.532(c). 


300.152(c)(3). 


300.514. 


300.512(a). 
300.511(c). 


300.512(c). 


300.508(c). 
300.509. 
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e Pendency (Stay put) COE QOESOO51B 
e Prohibit evidence not introduced 5 business days before hearing 
e 


See “Civil action—proceedings, ” “Court(s)” ‘Procedural safeguards,” “Timelines” 
e Timelines and convenience of hearings—reviews (see §§ 300.506(b)(5), 300.511(e), 300.516(b)) 


EARLY IDENTIFICATION AND ASSESSMENT (Definition) ................ccccccsssssccsseesecessscsecseecesseesssessacecsecsuseeseceseeses 300.34(c)(3). 
e Adjustment to local fiscal efforts 300.205(d). 
e For children not currently identified as needing special education or related services .........:sccseeeee 300.226(a). 
Scientifically based literacy instruction 300.226(b). 
e Use of funds: 
EDUGATION RECORDS (Definition) : 300.611(b). 
EDUCATIONAL SERVICE AGENCY (ESA) 
e In definition of “LEA” ......... 300.28(b)(1). 
ELEMENTARY AND SECONDARY EDUCATION ACT OF 1965 (ESEA) 
Coordination of early intervening Services 300.226(e). 
ELIGIBILITY (CHILD—STUDENT) (A-G) 
e Additional eligibility requirements (see §§ 300.121 through 300.124, 300.307 ‘diciiajeh 300. 7 
Children with disabilities in adult prisons 300.324(d). 
e Children with specific learning disabilities (Documentation of determination) 300.311(a). 
e Developmental delay (Non-use of term by LEA if not adopted by State) ke ... 300.111(b)(iv). 
e Graduation with regular diploma: termination (see §§ 300.102(a)(3), 300. 305(e)(2)). 
ELIGIBILITY (CHILD—STUDENT) (H-Z) 
Limited English proficiency 300.306(b). 
Public benefits or insurance (Risk loss of eligibility) .......... § 300.154(d)(2) (iii). 
e Termination of eligibility (see §§ 300.204(c), 300.305(e)(2)) “j : 
ELIGIBILITY (PUBLIC AGENCIES) 
e Hearings related to (See “Hearings—Hearing procedures’”’) 
e Joint establishment of (see §§ 300.202(b)(3), 300.223(a), 300.224(a)) 
State (See “State eligibility’’) 
See “State agencies” 
ENFORCEMENT 
¢ Department procedures (see. §§ 300.600, 300.604, 300.605) 
e Referral to law enforcement authorities 300:535: 
e State policies and procedures: 
© LEA not meeting requirements ....... a 300.608. 
© Regarding - .. 300.626. 


EQUIPMENT 
e Acquisition of .. 300.718{a). 
e Exception to maintenance of effort ....... ‘ es 300.204(d). 
EVALUATION (A-G) 
e Assessments in (see §§ 300.304(b), (c) 300.305(c)). = 
e Basic requirements (see §§ 300.301, 300.303, 00.324) : 
¢ Comprehensive (Identify all special education needs) i . 300.304(c)(6). 
e Evaluation procedures 300.304. 
e Existing evaluation data (Review of) 300.305(a)(1). 


e Graduation (Evaluation not required for) 3 535 300.305(e)(2). 
EVALUATION (H-Z). - 
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¢ Independent educational evaluation (IEE) 


e Initial evaluation (see §§ 300.301, 300.305) © 
¢ Observation in determining SLD 


e Parent consent 


e Parent right to evaluation at public expense 


e Reevaluation 


EXCEPTION 
e Charter schools exception (Joint eligibility) 


e For prior local policies and procedures 


e For prior State policies and procedures 


e To FAPE: 
© For certain ages 


© For graduating with a regular diploma 


© For children in adult prisons ri §§ 300. 102(a)(2), 300.324{d)}. 
e To maintenance of effort 


e To reimbursement for parental placement 


EXCESS COSTS 


¢ Calculation of (see Appendix A—Excess Costs Calculation) 
e Definition 


e Excess cost requirement 


e Joint establishment of eligibility 


e LEA requirement 


e Limitation on use of Part B funds 


¢ Meeting the excess cost requirement 


See also §§ 300.163(a), 300.175(b), 300.202(a), 300.227(a)(2){ii) 
EXISTING EVALUATION DATA (Review of) 


EXPEDITED DUE PROCESS HEARINGS 


e Authority of hearing officer 


e Party appeal (Hearing requested by parents) 


EXPULSION (See “Suspension and expulsion”’) 
EXTENDED SCHOOL YEAR SERVICES 


EXTRACURRICULAR 
e IEP content 


e In supplementary aids and services 


e Nonacademic services 


e Nonacademic settings 


FACILITIES 
e Alteration of 


_¢ Children in private schools or facilities (see §§ 300.130, 300.142({a), 300.144(b), (c), 300.147(c)) 
-e Construction of 


e Physical educaticn (In. separate facilities) .. 


e Private schools and facilities 


e See also “Correctional facilities” 
e Termination of expenses for. construction.of 


FAMILY EDUCATIONAL.RIGHTS AND PRIVACY ACT (FERPA) (See “Confidentiality’’) 
FAPE (A-G) 
e Definition 


e Documentation of exceptions 


e Exception to FAPE: 
© For certain ages 


© For children receiving early intervention services 


© For children graduating with a regular diploma 


© For children in adult correctional facilities 


e For children: 
© Advancing from grade to grade 


© Beginning at.age 3 


© On Indian reservations 


© Suspended or expelled from school 


e General requirement 


FAPE (H-Z) 
e Methods and payments 


e Private school children with disabilities: 
© Placed by parents when FAPE is at issue 


© Placed in or referred by public agencies (see §§ 300.145. through 300.147) 
e Reailocation of LEA funds (FAPE adequately provided) 


e Services (and placement) for FAPE: ‘ 


© Based on child’s needs (Not disability category) 
e State eligibility condition 


FAS (Freely associated States) 


FAX (FACSIMILE TRANSMISSION) 
e Department procedures (see §§ 300.183, 300.196(a) through (e)) 

FERPA (Family Educational Rights and Privacy Act) (See “Confidentiality”’) 
FILING A CLAIM (Private insurance) 


300.502. 


300.310. 
300.300. 
300.502(b). 
300.303. 


300.223(b). 
300.220. 
300.176(a). 


300.102. 
300.102(a)(3)(i). 


300.204. 
300.148(e). 


300.16. 
300.202(b) 
300.202(b)(3) 
300.202(b) 
300.202(b) 
300.202(b)(2) 


300.305(a)(1). 


.300.532(c). 


300.532(b). 
300.532f{a). 


300.106. 


300.320(a)(4)(ii). 
300.42. : 

300.107. 
300.117. 


300.718. 


300.718. 
300.108(d). 
300.2(e). 


300.204(d). . 


300.17. 
300.102(b). 


300.102(a). 
300.102(a)f4). 
300.102(a)(3}. 
300.102(a)(2). 


300.101(c). 
300.101(b). 
300.707(c). 


300.101(a). 
300.101(a). 


300.103. 
300.148. 
300.705(c). 
300.304(c)(6). 


300.100. 
300.717(a). 


300.154(e). 
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FILING A COMPLAINT (State complaint procedures) 
FILING REQUIREMENTS | 
e By-pass (Regarding private school children) 


e Department procedures 


e See §§ 300.178 through 300.186. 
FINALITY OF DECISION 


FORMULA 
e Allocations to LEAs 


e Allocations to States 


e Allocation to States when by-pass is implemented .... 


e Allocation to States regarding section 619 (see §§ 300.807, 300.810). 
e Parentally-placed private school children 


e SEA set aside funds 


See also § 300.171(a). 
FOSTER PARENT 


e@ See also § 300.45(b). 


FREELY ASSOCIATED STATES AND OUTLYING AREAS 
e Funding for 


e Purpose of grants 


FULL EDUCATIONAL OPPORTUNITY GOAL 


FUNCTIONAL BEHAVIORAL ASSESSMENT (see § 300.530(d)(1)(ii), (f)(1)(i)) 
FUNDING MECHANISM: LRE 


FUNDS (See “Use of funds”’) 


GENERAL CURRICULUM 
¢ Discipline (Continue participating in) 


Evaluation procedures: 
© Be involved and progress in ..........scssesseeeseesesens 


© Review of existing evaluation data 


e IEPs: 
© Measurable annual goals 


© Present levels of educational performance 


© Review and revision of IEPs 


© Special education and related services 


e IEP Team 


¢ Specially designed instruction (Definition) 


GOALS 
Annual goals (See “IEP” and “Annual goals’’). 
_ © Performance goals and indicators 


_© State and local activities to meet 


© Use of State-level funds to meet 


GOVERNOR (Adult prisons) 


See also “Chief executive officer”. 
GRADUATION 
e Evaluation not required for 


e Exception to FAPE 


¢ Graduation rates as performance indicators 


e Written prior notice required 


GRANDPARENT OR STEPPARENT (In definition of “Parent’’) 


GRANTS 
e Grants to States: 


© Maximum amount 


fe) se of 


See “Subgrants”’. 
GUARDIAN (In definition of ‘‘Parent’’) 


GUARDIANSHIP, SEPARATION, AND DIVORCE (Regarding parent’s authority to review records) 


HEALTH AND HUMAN SERVICES (Secretary of) 


HEARING AIDS: Proper functioning of 


HEARING IMPAIRMENT 
e Definition 


¢ Related services, audiology 


HEARING OFFICER(S) (A-B) 
e Additional disclosure of information requirement 


e Attorneys’ fees 


e Authority of (Discipline) 


© Basis of decisions 


HEARING OFFICER(S) (C-Z) 
e Change of placement: 
© Hearing officer decision agrees with parents 


© Hearing officer may order 


e Expedited due process hearing (Discipline) 


e Impartial hearing officer 


e Parent appeal (Discipline) 


800.153. 


300.196. 
300.183. 


300.514. 


300.705(b). 
300.703. 
300.191. 


300.133. 
300.704(b). 


300.30(a)(2). 


300.701(a). 
300.700(a). 


300.109. 


300.114(b). 


300.530(d)(1)(i). 


300.304(b)(1)(ii). 
300.305(a)(1). 


300.320(a)(2)(i). 
300.320(a)(1). 
300.324(b)(1){ii). 
300.320(a)(4)(ii). 
300.321(a)(4)(ii). 
300.39(b)(3). . 


300.157. 
300.814{c). 
300.704(b)(4)(x). 
300.149(d). 


300.305(e)(2). 
300.102(a)(3)(i). 
300.157(a)(3). 


300.102(a)(3)(iii). 


300.30(a)(4). 


300.700. 
300.700(b). 
300.700(a). 


300.30(a)(3). 
300.613(c). 
300.708(i)(1). 
300.113{a). 


300.8(c)(5). 
300.34(c)(1). 


300.512(b). 
300.517(c)(2)(i). 
300.532(b). 
300.513(a). 


300.518(d). 
300.532(b)(2)(ii). 
300.532(c). 
300.511(c). 
300.532(a). 
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e Placement during appeals 


e Private school placement when FAPE is at issue 


e Reimbursement for private school placement by parents 


e Requests for evaluations by 


HEARING RIGHTS 


HEARINGS—HEARING PROCEDURES 
e Due process (See “Due process hearings”). 
e Public hearings on policies and procedures 


e State and local eligibility: 
© LEA eligibility 


© Notification in case of LEA or State ineligibility 


© State eligibility (Notice and hearing) (see §§ 300.178, 300.179, 300.181). 
HEART CONDITION 


HEIGHTENED ALERTNESS TO ENVIRONMENTAL STIMULI (In “Other health impairmen =) 
* HIGH COST FUND (LEA) 


HIGHLY MOBILE CHILDREN (e.g., homeless and migrant children) 


HIGHLY QUALIFIED TEACHER (A-Q) 
e Alternative route to certification 


e Definition of .. 


e Private school teachers 


HIGHLY QUALIFIED TEACHER (R-Z) 
e Requirements for in general . 
e Requirements for teaching to alternate achievement standards 


e Requirements for teaching multiple subjects 


e Personnel qualifications 


HIGH NEED CHILD 


HOMELESS CHILDREN 
e Child find . 


e Definition of 


e McKinney-Vento Homeless Assistance Act (see §§ 300.19, 300.149(a)(3), 300.153(b)(4)(iii), 300.168(a)(5), 


300.508(b)(4)). 
e Surrogate parents for 


HYPERACTIVITY (Attention deficit hyperactivity disorder) 


INAPPLICABILITY (Of requirements that prohibit commingling and supplanting of funds) 
IEE (See “Independent educational evaluation’’) 
IEP (A-I) 

e Agency responsibilities for transition services 


e Basic-requirements (see §§ 300.320 through 300.324). 
e Child participation when considering transition 


e Consideration of special factors 
e Consolidation of IEP Team meetings 


e Content of IEPs 


e Definition (see §§ 300.22, 300.320). 
e Development, review, and revision of 


e JEP or IFSP for children aged 3 through 5 


e IEP Team 


IEP (J-Z) 


e Modifications of IEP ¢ or placement (FAPE for children in adult prisons) 
e Modify/Amend without convening meeting (see § 300.324(a)(4), (a)(6)). 
e Parent participation 


e Alternative means 


e Part C coordinator involvement 


e Private school placements by public agencies 


e Regular education teacher (See “IEP Team’’). 
e Review and revision of IEPs 


e SEA responsibility regarding private school 


e State eligibility requirement 


e Transition services 


e When IEPs must be in effect 


IEP TEAM .. 


e Alternative educational setting (Determined by) 


¢ Consideration of special factors 


© Assistive technology 


© Behavioral interventions 


O Braille needs 


© Communication needs (Deafness and other needs) 


© Limited English proficiency 


e Determination of knowledge or special expertise 


_ © Discipline procedures (see §§ 300.530(e), 300.531). 
e Manifestation determination 


e Other individuals who have knowledge or special expertise (At parent or agency discretion) 
e Participation by private school (public agency placement) 


e Regular education teacher (see §§ 300.321(a)(2), 300.324(a)(3)). 


300.533. 
300.148(b). 
300.148(c). 
300.502(d). 
300.512. 


300.165(a). 


300.155. 
300.221. 


300.8(c)(9)(i). 
300.8(c)(9). 
300.704({c). 
300.111(c)(2). 


300.18(b)(2). 
300.18. 
300.18(h). 


300.18(b). 
300.18(c). 
300.18(d). 
300.156(c). 


300.704(c)(3)(i). 


300.111(a)(1)(i). 
300.19. 


300.519(a)(4). 
300.8(c)(9)(i). 
300.704(d). 


300.324(c)(1). 


300.321(b)(1). 
300.324 (a)(2). 
300.324(a)(5). 
300.320(a). 


300.324. 
300.323(b). 
300.321. 


300.324(d)(2)(i). 


300.322. 
300.328. 
300.321(f). 
300.325(a)(1). 


300.324(b). 
300.325(c). 
300.112. 


300.320(b). 


300.323. 


300.321. 

300.531. 

300. 324(a)(2). 
300.324(a)(2)(w). 
300.324(a)(2)(i). 
300.324(a)(2){iii). 
300.324(a)(2)(iv). 
300.324(a)(2)(ii). 
300.321(c). 


300.530(e). 
300.321(a)(6). 
300.325(a). 
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IFSP (INDIVIDUALIZED FAMILY SERVICE PLAN) 
Definition a 


e Transition from Part C.. 


e IFSP vs. IEP 


ILLEGAL DRUG (Definition—discipline) 


IMPARTIAL DUE PROCESS HEARING 


e See “Due process hearings and reviews’”’. 
IMPARTIAL HEARING OFFICER 


IMPARTIALITY OF MEDIATOR 


INCIDENTAL BENEFITS (Permissive use of funds) 


INCIDENTAL FEES (In definition of “at no cost” under “Special education”’) 
INCLUDE (Definition) 


INDEPENDENT EDUCATIONAL EVALUATION (IEE) ......... 


e Agency criteria (see § 300.502(a)(2), (b)(2)(ii), (c)(1), (e)). 
e Definition 


e Parent-initiated evaluations 


e Parent right to 


¢ Procedural safeguards notice 


e Public expense (Definition under IEE) 


Request by hearing Officers 


e Use as evidence at hearing 


INDIAN; INDIAN CHILDREN 
e Child find for Indian children aged 3 through 5 ............. 


e Definition of “Indian” 


Definition of “Indian tribe” 


e Early intervening services 


¢ Payments and use of amounts for: 
© Education and services for children aged 3 through 5 


© Education of Indian children 


e Plan for coordination of services 


¢ Submission of information by Secretary of Interior 


INDICATORS 


© See “Performance goals and indicators”. 
INDIVIDUALIZED EDUCATION PROGRAM (See “IEP”’) 
INDIVIDUALIZED FAMILY SERVICE PLAN (See “IFSP”’) 
INFORMED CONSENT (See ‘‘Consent’’) 


_ INITIAL EVALUATION 
¢ Consent before conducting . 


© For ward of State 


© Not construed as consent for initial placement . 


° When not required 


e Review of existing evaluation data 


INSTITUTION OF HIGHER EDUCATION 
Definition 


INSTRUCTIONAL MATERIALS 
e Access to 


e Audio-visual materials 


e LEA purchase of 


e NIMAC: 
© SEA coordination with 


© SEA rights and coca if not coordinating 


INSURANCE 
¢ Community-based waivers fue § 300.154(d)(2)(iii)(D)). 
e Financial costs 


e Financial responsibility of LEA/SEA 


¢ Out-of-pocket expense 


e Private insurance 


e Public benefits or insurance 


¢ Risk of loss of eligibility (see § 300.154(d)(2)(iii)(D)). 
INTERAGENCY AGREEMENTS 
e FAPE methods and payments (Joini agreements) 


e LRE (Children in public/private institutions) 


e Methods of ensuring services 


e SEA responsibility for general supervision 


e Secretary of Interior—with Health and Human Services Secretary 
© Cooperative agreements (BIA and other agencies) 


INTERAGENCY COORDINATION (See “Coordination of services,” “Interagency-agreements”) 


INTERAGENCY DISPUTES 


INTERAGENCY RESPONSIBILITIES services) 


INTERIM ALTERNATIVE EDUCATIONAL SETTING (See §§ 300.530(b), 300.531, 300.532(b)(2)(ii), 300.533) 


INTERPRETING SERVICES 


300.24. 
300.124. 
300.323(b). 


300.530(i)(2). 
300.511. 


300.511(c). 
300.506(b)(1). 
300.208. 
300.39(b)(1). 
300.20. 
300.502. 


300.502(a)(3)(i).. 
300.502(c). 
300.502(a)(1). 
300.504(c)(1). 
300.502(a)(3)(ii). 
300.502(d). 
300.502(c)(2). 


300.712(d). 
300.21(a). 
300.21(b). 
300.711. 


300.712(a). 
300.707. 
300.713. 
300.708. 


300.157(b). 


300.301. 
300.300{a)(1)(i). 
300.300(a)(2).. 
300.300(a)(1)(ii). 
300.300(a)(2). 
300.305(a). 


300.26. 


300.172. 
300.14(b). 


_ 300.210. 


300.172(c). 
300.172(b). 


300.154(f)(2). 
300.154(a)(1). 
300.154(d)(2)(ii). 
300.154(e). 
300.154(d). 


300.103(a). 
300.114(a)(2)(i). 
300.154(a). 
300.149. 
300.708(i)(1). 
300.712(d). 


300.154(a)(3). 
300.320(b). 
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As a related service 


e Definition 


JOINT ESTABLISHMENT OF ELIGIBILITY (LEAs) 


e See also §§ 300.202(b)(3), 300.224. 
JUDICIAL 
e Authorities (Referral to) 


e Finding of unreasonableness 


e Proceeding (During pendency) 


e Review 


e See also: 
© Civil action (see §§ 300.504(c)(12), 300.514(d), 300.516). 


© Court(s) (see §§ 300.102(a)(1), 300.184, 300.148(c), (d)(3), 300.197, 300.516(a), (c), = 300.517(a), (c)). 


‘JUVENILE-ADULT CORRECTIONS FACILITIES (See “Correctional facilities”) 


LAW ENFORCEMENT AND JUDICIAL AUTHORITIES 
e Referral to 


LEA (LOCAL EDUCATIONAL AGENCY) (A-C) 
e Allocations.to LEAs 


© Reallocation of funds (If LEA is adequately providing FAPE) 


e Charter schools and LEAs (See ‘‘Charter schools’). 
e Child count—LEAs: 
© Parentally-placed private school children with disabilities 


© Procedures for counting all children served (Annual report) 


© See also “Child count”. 
e Child find—LEAs: 


© Parentally-placed private school children with disabilities 
© See also ‘‘Child find”. 
e Compliance (LEA and State agency} 


e Consistency of LEA policies with State: policies 


LEA (D-G) 
e Definition of LEA 


¢ Developmental delay: Use of term by LEAs (see § 300.111(b)(2) through (b)(4)). 


e Direct services by SEA (If LEA is unable or unwilling to serve CWDs, etc.) 
e Discipline and LEAs (See ‘‘Discipline”). 
e Eligibility of LEA: 

© Condition of assistance (see §§ 300.200 through 300. 213). 

© Exception for prior local plans. 


© Ineligibility of LEA (Notice by SEA) 


© SEA hearings on LEA eligibility 


e Excess cost requirement—LEA: 


© Use of amounts for excess costs 


© See also “Excess costs’. 
LEA (H-L) 
e Hearings relating to LEA eligibility 


e Information for SEA 


e Instructional materials (Purchase of) 


e Joint establishment of eligibility (By two or more LEAs) 


©. See also §§ 300.223, 300.224. 


e LEA and State agency compliance 


e LEA policies (Modification of) 
© See “LEA eligibility,” “Eligibility of LEA”. 

LEA (M-P) 

e Maintenance of effort regarding LEAs (See ‘‘Maintenance of effort’’). 

e Methods of ensuring services—LEAs (see § 300.154(a)(1) through (a)(4), (b)). 


e Migratory children with disabilities (Linkage with records under ESEA) 


e Modification of policies by LEA 
e Noncompliance of LEA (SEA determination) 


e Notice requirement (On LEA) . 


e Purchase of instructional materials 


¢ Personnel shortages (Use of funds to assist LEAs in meeting) 


e Public information (By LEA) 


LEA (R-T) 


e Reallocation of LEA funds (If LEA is adequately providing FAPE) 


e Reimbursement of LEAs by other agencies (See “Methods of ensuring services,” § 300. 154(a}2) through 


(a)(3), (b)(2)). 


Review and revision of policies 


SEA reduction in payments to LEA 


SEA use of LEA allocations for direct services 


Show cause hearing (By-pass requirement) 


e State-level nonsupplanting 


e Subgrants to LEAs 
e Suspension and expulsion rates—LEAs 


e Transition planning conferences (Part C to B) 


LEA (U-Z) 
e Use of amounts (by LEA) 


300.34(a). 
300.34(c)(4). 
300.223. 


300.535. 
300.148(d)(3). 
300.518(a). 
300.197. 


300.535. 


300.705(b). 


300.705(c). 


300.133(c). 
300.645. 


300.131. 


300.222. 
300.201. 


300.28. 


300.227. 


300.220. 
300.221. 
300.155. 
300.202(b). 
300.202(a)(2). 


300.155. 
300.211. 
300.210. 
300.202(b)(3). 


300.222. 
300.220(b). 


300.213. 
300.220(b). 
300.222(a). 
300.222(b). 
300.210. 


300. 704(b)(4)(vii). 


300.212. 


300.705(c). 


300.170(b). 
300.222(a). 
300.227. 
300.194. 
300.162(c). 
300.705(a). 
300.170(a)(1). 
300.124(c). 


300.202. 
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© (See ‘Permissive use of funds”). 
¢ Use of SEA allocations (Regarding LEAs) 


© For capacity-building, etc. (see § 300.704(b)(4)(viii)). 

© To assist in meeting personnel shortages (see § 300.704(b)(4)(vii)). 
LEA ELIGIBILITY (A-I) 
e Adjustment to local fiscal efforts in certain fiscal years 


e Charter schools—public: 
© Rights of children with disabilities who attend public charter schools 


© That are public schools of the LEA 


O That are LEAs 


© That are not an LEA or a school that is part of an LEA 
© Treatment of charter schools and their aiceacanad 


O° See also “Charter schools”. 
e Condition of assistance 


© See §§ 300.201 through 300.213. 
e Consistency with State policies 


e Information for SEA 


LEA ELIGIBILITY (M-Z) 
e Maintenance of effort 


© Exception to 


e Migratory children with disabilities—records regarding ................ 


e Permissive use of funds 


© Administrative case management 


© Early intervening services 


© High cost special education and related services 


© Services and aids that also benefit nondisabled children 


e Personnel development 


¢ Records regarding migratory children with disabilities 
¢ State prohibition (If LEA is unable to establish/maintain programs of FAPE) 
¢ Treatment of charter schools and their students 


LEAD POISONING (Other health impairment) 


LEAST RESTRICTIVE ENVIRONMENT (LRE) 
¢ Children in public or private institutions 


¢ Continuum of alternative placements 


¢ Educational service agency (Additional requirement regarding LRE) 


Monitoring activities 


 Nonacademic settings 


e Placements 


e State eligibility requirements 


¢ Additional requirement: State funding mechanism 


© Technical assistance and training 


LEISURE EDUCATION (Recreation) 


LEP (See “Limited English proficient’’) 
LEUKEMIA (Other health impairment) 


LIMITED ENGLISH PROFICIENT (LEP) 
e Definition of 


e Determinant factor in eligibility determination 


¢ In development, review, and revision of IEP 


e In “native language” (Definition) 


e Special rule—LEP not determinant factor 


LOCAL EDUCATIONAL AGENCY {See “LEA”’) 
LRE (See “Least restrictive environment”) 


MAINTENANCE OF EFFORT (MOE-LEA) (A-R) 
e Amounts in excess (Reduce level) 


e Exception to 


¢ Maintenance of effort and early intervening services (see Appendix D). 
e Maintenance of effort—LEA 


_@ Non-reduction of (State enforcement) 


e Public benefits or insurance proceeds are not MOE 


© See ‘‘Methods of ensuring services”. 


MAINTENANCE OF EFFORT (MOE-LEA) (S-Z) 
e SEA flexibility 


¢ State enforcement (SEA must prohibit LEA from reducing MOE) 


MAINTENANCE OF STATE FINANCIAL SUPPORT 


~ e Reduction of funds for failure to maintain support 


e Subsequent years (Regarding a waiver) 


e Waivers: Exceptional or uncontrollable circumstances 


MANIFESTATION DETERMINATION (See “Discipline”’) 


McKINNEY-VENTO HOMELESS ASSISTANCE ACT 
In definition of ‘Homeless children” 


¢ In filing a State complaint 


e SEA responsibility for general supervision (Regarding homeless children) 


¢ State advisory panel (Membership) 


300.704. 


300.205. 


300.209{a). 
300.209(b). 
300.209(c). 
300.209(d). 
300.209. 


300.200. 


300.201. 
300.211. 


300.203. 
300.204. 
300.213. 
300.208. 
300.208(b). 
300.208{a)(2). 
300.208{a)(3). 
300.208{a)(1). 
300.207. 
300.213. 
300.205(c). 
300.209. 


300.8(c)(9)(i). 


300.118. 
300.115. 
300.224(c). 
300.120. 
300.117. 
300.116. 
300.114. 
300.114(b). 
300.119. 


300.34(c)(11)(iv). 
300.8(c)(9)(i). 


300.27. 
300.306(b)(1){iii). 
300.324(a)(2)(ii). 
300.29(a). 
300.306(b)(1)(iii). 


300.205(a). 
300.204. 


300.203. 
300.608. 


300.154(g)(2). 


300.230{a). 
300.608. 

300.163. 

300.163(b). 
300.163(d). 
300.163(c). 
300.530(e). 


300.19. 
300.153(b)(4)(iii). 
300.149(a)(3). 

300.168(a)(5). 
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- e Random selection of mediators 


. e Proceeds from public or private insurance 


e Surrogate este (Homeless child’s rights protected 
MEDIATION (A-O)- 
e Benefits of (Meeting to explain) 


e Confidential discussions 


e Cost of (Borne by State) .. : 


e Disinterested party (To meet with parents and schools 


e Disputes (Resolve through mediation) 


e Legally binding agreement 


e Mediation procedures (By public agency to allow parties to resolve disputes) 
Mediators:. 


© Impartiality of 


© List of 


© Qualified and impartial (see § 300.506(b)(1)(iii)). 
¢ Meeting to explain benefits of 


e Not used as evidence in hearing 


e Not used to deny/delay right to hearing 


e Opportunity to meet 


MEDIATION (P-Z) 
e Parent training and information center . 


e Procedural safeguards notice 


e Use of SEA allocations to establish 


e Voluntary 


e Written mediation agreement 


MEDICAID 


e Children covered by public benefits or insurance 
¢ Construction (Nothing alters requirements imposed under Titles XIX or XXI) 


e Financial responsibility of each non-educational public agency (e.g., State Medicaid) 


e LEA high cost fund (Disbursements not medical assistance under State Medicaid) 
e Medicaid reimbursement not disqualified because service in school context 


e Methods of ensuring services (see § 300.154(a)(1), (b)(1)(ii), (d), g)(2), (h)). 


e Public agency may use Medicaid 


e State Medicaid, etc., must precede financial responsibility of LEA 
MEDICAL (A-L) 
e Assistance under other Federal p: 


programs 
e Assistive technology device (Does not include a sanguine implanted medical device) 


e LEA high cost fund (Disbursements not medical assistance under State Medicaid) 
MEDICAL (M-Q) 
e Medical services in (“Related services”): 

© Audiology (Referral for) 


© Definition of 


© For diagnostic purposes 


© Speech-language pathology (Referral for) 


¢ Medical supplies, etc. (Memo of agreement between HHS and Interior) 


¢ Non-medical (Residential placement) 


MEDICAL (R-Z) 
e Referral for medical services: 
© Audiology 


© Speech-language pathology services 


e Related services: Exception; surgically implanted devices (“Cochlear implants’’) 


‘e Routine checking of hearing aids and other devices 


e SLD: Educationally relevant medical findings, if any 


MEDICATION 


e Prohibition on mandatory medication 
MEETING(S) 
e Alternative means of meeting participation .. 


e Consolidation of IEP Team meetings 


e Equitable services determined (Parentally-placed private school CWDs) 


e IEP Team meetings (See “IEP’’). 


¢ Mediation (Opportunity to meet) 


¢ Opportunity to examine records; participation in IEP Team meetings 
e Parent participation in meetings (see § 300.506(b)(2), (b)(4)). 
e Private school placements by public agencies 


e Reviewing and revising IEPs (Private school placements) 


e Services plan for private school children (Meetings) 


MENTAL RETARDATION (Definition) 


METHODS OF ENSURING SERVICES .... 


MIGRANT CHILDREN 
e Child find 


e Records regarding migratory children (Linkage with ESEA) 


MINIMUM STATE COMPLAINT PROCEDURES 
e See “Complaints,” “State complaint procedures”. 


MONITOR; MONITORING ACTIVITIES (A-N) 


519fa}(4).. 


300.506(b)(6)(i). 
300.506(b)(4). 
300.506(b)(2). 
300.506(a). 
300.506(b)(6). 
300.506(a). 


300.506(c). 
300.506(b)(3)(i). 


300.506(b)(2)(ii). 
300.506 (b)(8). 
300.506 (b)(1)(ii), 
30.506(b)(2). 


300.506(b)(2)(i). 
300.504(c)(6). 
300.506 (b)(3)(ii). 
300.704(b){3)(ii). 
300.506(b)(1)(i). 
300.506(b)(7). 


300.154(d)(1). 
300.154 
300.154(a)(1). 
300.704(c)(8). 
300.154(b)(1)(ii). 


300.154(g)(1). 
300.154(a)(1). 
300.154{a)(1). 


300.186. 
300.5. 
300.704(c)(8). 


300.34(c)(1)fii). 
300.34(c}(5). 
300.34{(a). 
300.34(c)(15)(iii). 
300.708(i}(2). 
300.104. 


300.34(c)(1){ii). 
300.34(c)(15) (iii). 
300:34(b). 
300.113. 
300.311(a)(4). 


300.174. 


300.328. 


300.324 (a)(5). 
300.137. 


300.506(b)(2). 
300.501. 


300.325. 
300.325(b). 
300.137(c)(1). 
300.8(c)(6). 


300.154. 


300.111(c)(2). 
300.213. 
300.152. 
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e Children placed in private schools by public agencies 


e Allowable costs for nfonitoring 


e Implementation by SEA 


e LRE (SEA monitoring activities) 


e Monitoring activities (LRE) 


® Monitoring—Enforcement (Subpart F) 


© Rule of construction (Use any authority under GEPA to monitor) 


© Secretary's review and determination regarding State ‘performance 


© State exercise of general supervision 
© State use of targets and reporting 


MONITOR; MONITORING ACTIVITIES (O-Z) - 
e Outlying areas, etc. (see § 300.701(a)(1)(ii)). 


e ‘Private school children: SEA monitoring ...... 
e SEA responsibility for general supervision 


e State advisory panel functions (Advise SEA on corrective action plans) .. 


e Waiver (State’s procedures for monitoring) 


© Summary of monitoring reports 


MULTIPLE DISABILITIES (Definition) .......... 


NATIONAL INSTRUCTIONAL MATERIALS ACCESS CENTER (NIMAC) 
NATIONAL INSTRUCTIONAL MATERIALS ACCESSIBILITY STANDARDS (NIMAS) 
e See also Appendix C. 

NATIVE LANGUAGE 

¢ Confidentiality (Notice to parents) 


e Definition 


e Evaluation procedures (Tests in native language) .......... 


e Notice to parents: Confidentiality (In native language) 
e Prior notice: 
© Notice in native language 


© Notice translated orally 


© Steps if not a written language 


NATURE/LOCATION OF SERVICES (Direct services by SEA) ... 


NEPHRITIS (In “Other health impairment’’) 
NIMAC (See “‘National Instructional Materials Access Center’) 

NIMAS (See “National Instructional Materials Accessibility Standard’’) 
NONACADEMIC 


¢ Services and extracurricular activities (Equal opportunity to participate in) 


NONCOMMINGLING. 


NONDISABLED (Children; students) (A—P) 
e At no cost (In definition of “special education’) 


e Disciplinary information 
e Excess cost requirement 


e IEP (definition) (see § 300.320(a)(1)(i), acacia (a)(5)). 
e LRE (General requirement) 


Nonacademic settings 


. Placement 


e Program options 


NONDISABLED (Children; students) (R—Z) 
¢ Regular physical education 


e Services and aids that also benefit nondisabled children 


e Special education (Definition: In definition of “at no cost”) 


e Supplemientary aids and services 


e Suspension and expulsion rates 


NONEDUCATIONAL (Public agency) 
¢ Medicaid service (May not be disqualified because in school context) 


¢ Methods of ensuring services (see § 300.154(a), (b)) 
OC 


¢ Reimbursement for services by 


NON-MEDICAL CARE (Residential EER 


NONSUPPLANTING 
e Excess cost requirement (Regarding children aged 3 through 5 and 18 through 21) 


e LEA nonsupplanting 


e SEA flexibility 


¢ State-level activities (Inapplicability of certain provisions) 


e. State-level nonsupplanting 


¢ Waiver of requirement 


NOTICES: By parents ‘or parties 
e Attorneys’ fees: When court reduces fee award regarding due process request notice 


300.704{b)(3)(i). 


7° 300.147{a). 


300.120. 

300.120. 

300.600. 
300.609. 
300.603(b)(1). 
300.600(d)(2). 
360.602(a), (b)(1). 


300.147(a). 
300.149(b). 
300.708. 
300.169(d). 
300.704(b)(3)(i). 


300.164(c)(2)(ii)(B). 


300.164(c)(3). 
300.8(c)(7). 

300. 172{e)(1)(ii). 
300.172(e)(1)(iii). 


300.612(a)(1). 
300.29. 

300.9. 
300.304(c)(1)(ii). 
300.612(a)(1). 


300.503(c)(1)(ii). 
300.503(c)(2)(i). 
300.503(c){2). 
300.227. 


300.8(c)(9)(i). 


300.320(a)(4)(ii). 
300.107(a). 
300.117. 


300.162(b). 


300.39(b)(1). 
300.229(a). 
300.202(b). 


300.114. 
300.117. 
300.116. 
300.110. 


300.108(b). 


300.208(a)(1). 
300.39(b)(1). 


300.42. 


300.170(a)(2). 


-300.154(b)(1) (ii). 


300.154(b). 
300.154(b)(2). 


_ 300.104. 


300.202(b)(1){ii). 
300.202(b)(1)(ii). 
300.230{(a). 
300.704(d). 
300.162(c). 
300.164. 


300.517(c)(4)(iv). 


¢ 
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¢ Children enrolled by parents in private schools when FAPE is at issue 


e Due process complaint (Notice before a hearing on a complaint) 


e Private school placement by parents (When FAPE is at issue) 
NOTICES: Public agency (A—M) 
e By-pass (Judicial review) 


e Children’s rights (Transfer of rights) 


e Confidentiality (Notice to parents) 


e Department procedures (Notice to States) 


© See “Judicial review” 


e Discipline (Notification) 


e Exception to FAPE (Graduation) 


e Hearings relating to LEA eligibility 


e IEP meetings (Parent participation) 


¢ Judicial review: If State dissatisfied with eligibility determination 


e LEA and State agency compliance 


© Notification in case of ineligibility 


NOTICES: Public agency (N—P) 
e Notice before a hearing on a due process complaint 


e Notice and hearing before State ineligible 


e Notice in understandable language 


e Notification of LEA in case of ineligibility 


e Parent participation in meetings 


e Prior notice by public agency 


e Private school placement by parents when FAPE is at issue (Public agency notice) 
e Procedural safeguards notice 


e Public attention 


e Public participation (Notice of hearings} 


NOTICES: Public agency (Q—Z) 
e Secretary of the Interior (Submission of information) 


e Secretary’s review and determination of State performance 


e Transfer of parental rights 
e Use of electronic mail 


Withholding funds 


OCCUPATIONAL THERAPY 


OPPORTUNITY TO EXAMINE RECORDS 


ORIENTATION AND MOBILITY SERVICES 


ORTHOPEDIC IMPAIRMENT 


OTHER HEALTH IMPAIRMENT 


OTHER INDIVIDUALS ON IEP TEAM 


OUTLYING AREAS—FREELY ASSOCIATED STATES 
e Allocations to States (General) 


e Annual description of use of funds 
e Definitions applicable to allotments, pnts and use of funds: 
© Freely associated States 


© Outlying areas 


Definition of “State” (Includes ‘‘Outlying areas’’) 


e Outlying areas and freely associated States 


e Purpose of grants 


OUT-OF-POCKET EXPENSE (Public benefits or insurance) 


PARAPROFESSIONALS 
In “Personnel qualifications” 


PARENT (Definition) 


PARENT: RIGHTS AND PROTECTIONS (A-G) 
e Appeal (Manifestation determination) 


e Confidentiality (Authority to inspect and review records) 
e Consent (See “Consent’’) 
e Counseling and training (Definition) 


e Definition of “Parent” 


O Foster parent 


© Grandparent or stepparent 


© Guardian 


PARENT: RIGHTS AND PROTECTIONS (H-N) 
e Independent educational evaluation 


O Parent-initiated evaluations 


© Parent right to evaluation at public expense 


e IEP and parent involvement: 
© Copy of child’s IEP 


© Informed of child’s progress 


© Option to invite other individuals 


© Participation in meetings 
© Team member 


e Informed consent (Accessing private insurance) 


e Involvement in placement decisions 


300.148(d){1)(i). 
300.508(c). 
300.148(d)(1){i). 


300.197. 
300.625(c). 
300.612. 
300.179. 
300.184. 
300.530(h). 
300.102(a)(3). 


300.221(b). 


300.508(c). 
300.179. 
300.503(c). 
300.221(b). 
300.501(b)(2). 
300.503. 
300.148(d){(2). 
300.504. 
300.606. 
300.165(a). 


300.708(g). 
300.603(b)(2). 
300.520(a)(1)(i). 
300.505. 
300.605. 
300.34(c)(6). 
300.501. 
300.34(c)(7). 
300.8(c)(8). 
300.8(c)(9). 
300.321 (a)(6). 


300.703(a). 
300.171{c). 


300.717{a). 
300.717(b). 
300.40. 

300.701. 
300.700(a). 
300.154(d)(2)(ii). 


*300.156(b). 


300.30. 


300.532. 
300.613{(c). 


300.34(c)(8). 
300.30. 

300.30(a)(2). 
300.30(a)(4). 
300.30(a)(3). 


300.502. 
300.502(c). 
300.502(b). 


300.322(f). 
300.320(a)(3)(ii). 
300.321(a)(6). 
300.322. 
300.321(a)(1). 
300.154(e)(1). 
300.501(c). 
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e Meetings (Participation in) 300:501(b). 
e Notice to public iagency: CES 
© Before a:hearing on a due process complaint -300.508(c). 
© Before removing ghild from public school 300.148(d)(1)(ii). 
© Timeline for requesting a hearing 300.511(e). 
e Exceptions-to timeline 300.511(f). 
© Opportunity to examine records 300.501 (a). 
PARENT: RIGHTS AND PROTECTIONS (O-Z) 
e Parent counseling and training 300.34(c)(8). 
e Placement decisions (Involvement in) 300.501(c). 
e Request for hearing (Discipline) 300.532(a). 
e Right to an independent educational evaluation 300.502(b). 
PARENTAL CONSENT (See ‘‘Consent’’) : 
PARENTALLY-PLACED PRIVATE SCHOOL CHILDREN WITH DISABILITIES (A-E) 
e Annual count of the number of 300.133(c). 
e Bypass (see §§ 300.190 through 300.198) 4 
e Child find for 300.131. 
e Calculating proportionate amount 300.133(b). 
Compliance 300.136. 
¢ Consultation with private schools 300.134. 
e Due process complaints and State complaints 300.140. 
e Equitable services determined 300.137. 
© Equitable services provided 300.138. 
e Expenditures 300.133. 
© Formula 300.133(a). 
PARENTALLY-PLACED PRIVATE SCHOOL CHILDREN-WITH DISABILITIES (F-R) 
¢ No individual right to special education and related services 300.137(a). 
e Proportionate share of funds 300.134(b). 
© See “Appendix B—Proportionate Share Calculation’’ 
e Religious schools (see §§ 300.131(a), 300.137(c), 300.139(a)) 
e Requirement that funds not benefit a private school 300.141. 
PARENTALLY-PLACED PRIVATE SCHOOL CHILDREN WITH DISABILITIES (S-T) 
¢ Separate classes prohibited 300.143. 
e Services on private school premises 300.139{a). 
Services plan (Definition) 300.37. 
© For each child served under §§ 300.130 through 300.144 ..............000 300.137(c). 
© See also §§ 300.132(b), 300.138(b), 300.140(a) 
© State eligibility requirement 300.129. 
¢ Transportation (Cost of) 300.139(b)(2). 
PARENTALLY-PLACED PRIVATE SCHOOL CHILDREN WITH DISABILITIES (U-Z) 
¢ Use of personnel: 
© Private school personnel 300.142(b). 
© Public school personnel 300.142(a). 
e Written affirmation 300.135. 
e Written explanation by LEA regarding services 300.134(e). 
PARTICIPATING AGENCY 
Confidentiality provisions: 
© See also §§ 300.613(c), 300.614, 300.616, 300.618, 300.623 : 
e IEP requirements (Tramsition Services) 300.324(c). 
PENDENCY (Stay put) 
e Child’s status during due process proceedingS .............c:scssescseseseeeseeeesees 300.518. 
e Placement during appeals (Discipline) ........ 300.533. 
e Procedural safeguards notice 300.504(c)(7). 
PERFORMANCE GOALS AND INDICATORS 
e Assess progress toward achieving goals ..... 300.157(c). 
e Other State level activities 300.814(c). 
e Performance goals and indicators 300.157. 
e State monitoring and enforcement 300.600(c). 
e State performance plans and data collection 300.601. 
PERFORMANCE; PERFORMANCE PLANS (STATE) 
e Enforcement ; 300.604. 
e Public reporting and privacy 300.602(b). 
e Secretary’s review and determination regarding State performance ... 300.603. 
¢ State performance plans and data collection 300.601. 
State performance report 300.602(b)(2). 
e State use of targets and reporting 300.602. 
© Public reporting 300.602(b)(1). 
© State performance report 300.602(b)(2). 
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PERMISSIVE USE OF FUNDS (LEAs) 
e¢ Administrative case management 


e Early intervening services 


e High cost education and related services 


e Permissive use of funds 


Services and aids that also benefit nondisabled children 


PERSONALLY IDENTIFIABLE (PI) INFORMATION (A-H) 
¢ Confidentiality of (State eligibility requirement) 


e Consent (confidentiality) ... 


e Data collection (State performance plans) 
¢ Definition of “personally identifiable” 
e 


Department use of information 


e Destruction: 
Definition of 


© Destruction of information 


e Hearing decisions to advisory panel and the public 

PERSONALLY IDENTIFIABLE (PI) INFORMATION (I-Z) 

e Notice to parents (Confidentiality): i 
© Children on whom PI information is maintained 


© Policies and procedures regarding disclosure to third parties, etc 


e Participating agency (Definition) 


e Protection of PI information 


e See also § 300.610. 
e Safeguards (Protect PI information) 


PERSONNEL QUALIFICATIONS 


PERSONNEL SHORTAGES 
e Use of SEA allocations to meet 


PHYSICAL EDUCATION. 
e Definition 


¢ State eligibility requirement 


PHYSICAL THERAPY (Definition) 


PLACEMENT(S) (A—Co) 
e Adult prisons (CWDs in): 
© Last educational placement before incarceration 


© Modifications to IEPs and placements 


“e Alternative means of meeting participation (Regarding “Placement meetings”’) 
¢ Change in placement: Graduation 


e Child’s placement during pendency of any complaint 


© See also “Pendency” (Child’s status during proceedings) 


e Children with disabilities in adult prisons: Placements regarding (see §§ 300.102(a)(2)(i), 300.324(d)(2)). 
Continuum of alternative placements (Continuum—LRE) 


PLACEMENT(S) (Cu-L) 
e Current placement (see § 300.530(b)((2), (d) ) 
e Current “Educational placement:” 
© Change of placements because of disciplinary removals 


© Child’s status during proceedings 
e Disciplinary changes in placement 


¢ Discipline procedures and placements (see §§ 300.530 through 300.536). 
e Educational placements (Parents in any group that makes placement decisions) 


e Graduation: A change in placement (Exception to FAPE) 


e Last educational placement (Before incarceration) 


e Least restrictive environment (LRE) (see §§ 300.114 through 300.120) 
¢ Notification: LEA must notify parents of decision to change placement 


PLACEMENT(S) (O-Z) 
e Pendency (Child’s status during proceedings) 


Placement of children by parents if FAPE is at issue 


Placements (LRE) 


e Requirements for unilateral placement by parents of CWDs in private schools (In ‘Procedural safeguards no- 


tice’’). 
e State funding mechanism (Must not result in placements that violate LRE) 


POLICY: POLICIES AND PROCEDURES 
e Condition of assistance (LEA eligibility) 


© Consistency with State policies 


© See also §§ 300.200 through 300.213 
e Eligibility for assistance (State) ...... 


e Exception for prior policies on file: 
© With the SEA 


© With the Secretary 


e FAPE policy 


e Joint establishment of eligibility (Requirements) 


e Modifications of: 


© LEA or State agency policies 
© Required by Secretary 


© State policies (By a State) 


300.208(b). 
300.208(a)(2). 
300.208(a)(3). 
300.208. 
300.208(a)(1). 


300.123. 
300.622(a). 
300.601 (b)(3). 
300.32. 
300.627. 


300.611(a). 
300.624. 
300.513(d). 


300.612(a)(2). 
300.612(a)(3). 
300.611(c). 
300.642({a). 


300.623. 
300.156. 


300.704(b)(4)(vii). 


300.39(b)(2). 
300.108. 


300.34(c)(9). 


300.102(a)(2)(i). 
300.324(d)(2). 
300.328. 
300.102(a)(3){iii). 
300.504(c)(7). 
300.518. 


300.115. 


300.536. 
300.518(a). 
300.530(c). 


300.327. 
300.102(a)(3)(iii). 
300.102(a)(2)(i). 


300.530(h). 
300.518. 
300.148. 
300.116. 
300.504(c)(9). 


300.114(b)(1). 


300.200. 
300.201. 


300.100. 


300.220. 
300.176(a). 
300.101 (a). 
300.223. 


300.220(b). 
300.176(c). 
300.176(b). 
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e Public participation 


e Secretary of the Interior 


° Public participation 


° Submission of information 


PREPONDERANCE OF EVIDENCE 
e Civil action 


PRESCHOOL GRANTS 
e Allocations to LEAs 


© Subgrants to LEAs 


e Other State-level activities 


© Provide early intervention services in accordance with Part C of the Act 


© Service coordination or case management 


e State administration 


e Use of funds for administration of Part C 


PRIOR NOTICE 
e By public agency 


e Notice required before a hearing on a due process complaint 


e Procedural safeguards notice 


PRISONS (See “Adult prisons”) 
PRIVATE INSURANCE 
e Children with disabilities who are covered by 


© Proceeds from public benefits or insurance or private insurance 


© Use of Part B funds 


PRIVATE SCHOOLS AND FACILITIES 
e Applicability of this part to State and local agencies: 
© CWDs placed in private schools by parents under § 300.148 


© CWDs referred to or placed in private schools by public agency 


PRIVATE SCHOOL CHILDREN ENROLLED BY THEIR PARENTS 
¢ Placement of children by parents when FAPE is at issue 


e See “Parentally-placed private school children with disabilities” 
‘PRIVATE SCHOOL PLACEMENTS BY PUBLIC AGENCIES (A-D) 
e Applicability of this part to private schools 


e Applicable standards (SEA to disseminate to private schools involved) 
PRIVATE SCHOOL PLACEMENTS BY PUBLIC AGENCIES (E-Z) 
e Implementation by SEA (Must monitor, provide standards, etc.} 


¢ Monitor compliance 


e Input by private schools (Provide for) 


¢ Responsibility of SEA 


PROCEDURAL SAFEGUARDS: DUE PROCESS PROCEDURES (A-C) 
e Additional disclosure of information (5 business days before hearing) 
¢ Agency responsible for conducting hearing 


e Appeal of hearing decisions; impartial review 


e Attorneys’ fees : 


¢ Child’s status during proceedings 


e Civil action 


e Consent (Definition) 


e Court (See “Court(s)’’) 


PROCEDURAL SAFEGUARDS: DUE PROCESS PROCEDURES (D-H) 
e Electronic mail (Parent may elect to receive notices by) 


e Evaluation (Definition) 


e Evaluations: Hearing officer requests for 


e Finality of decision; appeal; impartial review 


e Findings and decision to advisory panel and public 


¢ Hearing rights 


PROCEDURAL SAFEGUARDS: DUE PROCESS PROCEDURES (I-Pa) 
e Impartial due process hearing 


Impartial hearing officer 


e Impartiality of mediator 
e 


Independent educational evaluation 


© Definition 


e Jurisdiction of district courts 


© See “Court(s)” 
e Mediation 


© Opportunity to meet with a disinterested party 


¢ Model form to assist parties in filing a due process or State complaint 
¢ Notice required before a hearing on a due process complaint 


Opportunity to examine records 


e Parental consent 


e Parent-initiated evaluations 


¢ Parent involvement in placement decisions 


e Parent participation in meetings 


e Parental rights at hearings 


e Parent right to evaluation at public expense 


© Public expense (Definition) 


300.165. 
300.708. 
30.709. 
300.708. 


300.516(c)(3). 


300.816. 
300.815. 
300.814. 
300.814(e). 


_ 300.814(f). 


300.813. 
300.813(b). 


300.503. 
300.508(c). 
300.504. 


300.154(e). 
300.154(g). 
300.154(f). 


300.2(c)(2). 
300.2(c)(1). 
300.148. 


300.2(c)(1). 
300.147(b). 


300.147. 


300.147(a). 
300.147(c). 
300.146. 


300.512(b). 
300.511(b). 
300.514(b). 
300.517. 
300.518. 
300.516. 
300.9. 


300.505. 
300.15. 
300.502(d). 
300.514. 
300.513(d). 
300.512. 


300.511. 
300.511(c). 
300.506(c). 
300.502. 
300.502(a)(3)(i). 
300.516(d). 


300.506. 
300.506(b)(2). 
300.509. 
300.508(c). 
300.501(a). 
300.300. 


~300.502(c). 


300.501(c). 
300.501 (b). 


- 300.512(c). 


300.502(b). 
300.502(a)(3){ii). 


4 
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PROCEDURAL SAFEGUARDS: DUE aacatia PROCEDURES (Pe-Z) 
e Pendency 300.518. 
2 e Personally identifiable (Definition) 300.32. 
i e Prior notice by public agency 300.503. 
2 e Procedural safeguards notice 300.504. 
: e Prohibition on introduction of undisclosed evidence 5 business days before hearing 300.512(a)(3). 
4 e Record of hearing 300. 512(a)(4). 
2s e Resolution process 300.510. 
8 e SEA implementation of 300.150. 
¢ See “Civil Action Proceedings,” “Court(s),” “Hearing Officer(s),” “Timelines” 
e Surrogate parents 300.519. 
e Timelines and convenience of hearings 300.515. 
: e Transfer of parental rights at age of majority 300.520. 
: PROCEDURAL SAFEGUARDS NOTICE 300.504. 
ES e Internet Web site (Notice on) 300.504(b). 
a PROCEEDS FROM PUBLIC BENEFITS OR INSURANCE OR PRIVATE INSURANCE 300.154(g). 
PROGRAM INCOME (Not treated as proceeds from insurance) 300.154(g.) 
: PROGRAM MODIFICATIONS OR SUPPORTS (IEP content) 300.320(a)(4). 
4 PROPORTIONATE SHARE CALCULATION (See Appendix B) - 
PROTECTIONS FOR CHILDREN NOT DETERMINED ELIGIBLE (Discipline) 300.534. 
5 PSYCHOLOGICAL SERVICES (Definition) 300.34(c)(10). 
ig PUBLIC BENEFITS OR INSURANCE 300.154(d). 
i PUBLIC BENEFITS OR INSURANCE OR PRIVATE INSURANCE (Proceeds from) 300.154(g). 
J PUBLIC CHARTER SCHOOLS (See “Charter schools’’) 
: PUBLIC EXPENSE (Definition under IEE) 300.502(a)(3)(ii). 
: PUBLIC HEARINGS (On policies) 
: State eligibility 300.165(a). 
g e Secretary of the Interior 300.708(g). 
; PUBLIC INFORMATION (LEA) 300.212. 
PUBLIC NOTICE 
e LEA and State agency compliance 300.222(b). 
e Public attention (If State has received a notice under § 300.603) 300.606. 
PURPOSES (Of this Part 300) 300.1. 
QUALIFIED PERSONNEL 300.156. 
e Related services definitions (see § 300.34(c)(2), (c)(5), (c)(6), (c)(7), (c)(9), (c)(42), (c)(13)). 
‘ RATE OF INFLATION (In the Consumer Price Index for All Urban Consumers) (see §§300.702(b), 
300.704(a)(2)(ii), 300.704(b)(2), 300.812(b)(2)). - 
REALLOCATION OF LEA FUNDS (If SEA determines LEA mee providing FAPE) (see §§ 300.705(c), 
300.817)). 
RECORDS (A-D) 
e Access rights (Parents’ right to inspect) 300.613. 
4 © Fees for records 300.617. 
4 © Records on more than one child 300.615. 
4 e Civil action (Court shall receive records) 300.516(c)(1). 
4 ¢ Conducting IEP Team meetings without parents (Records of attempts to convince parents) 300.322(d). 
Confidentiality (See ‘“Confidentiality”’) 
J e Consent to release records 300.622(b). 
Disciplinary records: 
q © Determination that behavior not manifestation 300.530(e). 
© Disciplinary information 300.229(c). 
i © Referral to and action by law enforcement and judicial authorities .. 300.535. 
RECORDS (E-Z) 
5 e Education records (Definition) 300.611(b). 
1 e Of parentally-placed private school CWDs (LEA to SEA) 300.132(c). 
a e Opportunity to examine records 300.501(a). 
: ¢ Procedural safeguards notice (Access to education records) 300.504(c)(4). 
; e Record of access ...... 300.614. 
e See also “Transfer during academic year’ 
{ RECREATION (Definition) ..... 300.34(c)(11). 
1 REDUCTION OF FUNDS FOR FAILURE TO MAINTAIN SUPPORT 300.163(b). 
REEVALUATION 
i e Frequency of occurrence 300.303(b). 
4 


e Parental consent required before conducting 


© If parent fails to consent 


300.300(c)(1). 


300.300(c)(1)(ii). 
; e Parental consent not required for: 
© Administering a test that all children take 300.300(d)(1)(ii). 
© Reviewing existing data 300.300(d)(1){i). 


e Parent refusal to consent 300.300(c)(1)(ii). 
e Review of existing evaluation data 300.305(a). 
e Revision of IEP (To address reevaluation) 300.324(b)(1)(ii). 


- 
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REFERRAL (A-M) 
Discipline: 
© Referral to and action by law enforcement and judicial authorities 


© Protections for children not determined eligible ... 


e Enforcement (Referral for) 


e Indian children (Referral for services or further diagnosis) 


e Medical attention (Referral for): 
© Audiology 


© Speech-language pathology services 


REFERRAL (N-Z) 


e Nonacademic and extracurricular services (Referral to agencies regarding assistance to individuals with dis- 


abilities). 
e Prior notice (If not initial referral for evaluation) 


e Private school placement when FAPE is at issue (Reimbursement when no’‘referral by public agency) 


e Procedural safeguards notice (Upon initial referral for evaluation) 


e Referral to and action by law enforcement and judicial authorities 


REGULAR EDUCATION TEACHER 
e Access to IEP 


e IEP Team member - 


e Participate in IEP development 


© Behavioral interventions 


© Supplementary aids and services 


REGULATIONS 
e Applicable regulations (Secretary of the Interior) 


e Applicability of this part to State, local, and private agencies 


REHABILITATION 
e Assistive technology service (see § 300.6(d), (f)) 
e Rehabilitation Act of 1973 (see §§ 300.34(c)(12), 300.516(e))} 
e Rehabilitation counseling services: 
© Definition - 


© In vocational rehabilitation (VR) programs 


e Transition services (State VR agency responsibility) 


REHABILITATION COUNSELING SERVICES 


REIMBURSEMENT 
e Methods of ensurigg services (see § 300.154(a)(3), (b)(1)(ii), (b)(2), (g)(2)) 
© Private school placement when FAPE is at issue: 

© Limitation on reimbursement 


© Reimbursement for private school placement 


© Subject to due process procedures 


e Reimbursement by non-educational public agency 


e Reimbursement by SEA to LEA 


¢ Observations by teachers and related services providers regarding existing evaluation data 


RELATION OF PART B TO OTHER FEDERAL PROGRAMS 


RELIGIOUS SCHOOLS 


e Child find for parentally-placed private school children 
e Child find for out-of-State children 


e Formula for LEA expenditures on 


See “Parentally-placed private school children with disabilities” 
e Services plan for each child served 


e Services provided on-site 


REMEDIES FOR DENIAL OF APPROPRIATE SERVICES 


REPORTS (A-C) 
e Annual report of children served 


© See also §§ 300.641 through 390.646 
e Annual report to Secretary of Interior by advisory board on Indian children 


e Biennial report (Indian tribes) 


e Child count (Annual report of children served) 


REPORTS (D-Z) 
e Evaluation reports to parents 


e Monitoring compliance of publicly placed children in private schools le. g., written reports) 
e Monitoring reports (Waiver of nonsupplanting requirement) 


e Performance goals (Progress reports) 


e Secretary’s report to States regarding 25% of funds 


REPORT CARDS 


-REPORTING A CRIME to law enforcement and judicial authorities 


RESIDENTIAL PLACEMENTS 


REVOKE CONSENT AT ANY TIME (In definition of ‘Consent’’) 


RHEUMATIC FEVER 


RISK OF LOSS OF ELIGIBILITY FOR INSURANCE 


SCHOOL DAY 


300.534. 
300.604(b)(2)(vi). 
300.712(d)(2). 


300.34(c)(1)(ii). 
300.34(c)(15)(iii). 


300.107(b). 
300.503(b)(4). 
300.148(c). 


300.504(a)(1). 
300.535. 


300.323{d). 


300.321(a)(2). 


300.324(a)(3). 
300.324(a)(3)(i). 
300.324(a)(3)(ii). 


300.716. 
300.2. 


300.34(c)(12). 
300.34(c)(12). 
300.324(c)(2). 


300.34(c)(12). 


300.148(d). 
300.148(c). 
300.148(b). 
300.154(b)(2). 
300.704(c)(7). 


300.34. 
300.305(a)(1)(iii). 


300.186. 


300.131 (a). 
300.131(f). 
300.133(a). 


300.137(c). 
300.139{(a). 


300.151(b). 


300.640. 


300.715(a). 
300.712(e). 
300.641. 


300.306(a)(2). 
300.147(a). 
300.164(c)(3). 
300.157(c). 
300.812(b). 


300.320(a)(3)(ii). 
300.535. 
300.104. 
300.9(c)(1). 
300.8(c)(9)(i). 


300.154(d)(2)(iii)(D). 


»... 


¢ 
300.535 
Definiti 


_ © Prohibition of LEA from reducing maintenance of effort 


© Right to legal counsel 
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e Definition 


See “Timelines,” “‘Timelines—Discipline”’ 
SCHOOL HEALTH SERVICES. AND SCHOOL NURSE SERVICES 


SCHOOL PERSONNEL 
e Content of IEP 


¢ Development, review, and revision of IEP 


¢ Disciplinary authority 


¢ Use of private school personnel 


* Use of public school personnel ..... 


SCHOOLWIDE PROGRAMS 


SEA RESPONSIBILITY 
e For alli education programs ........ 


e For direct services ......... 


¢ For each parentally-placed private school child designated to receive services 


- 300.227. 


e For impartial review 


SECRETARY 
¢ Determination that a State is eligible 


e Notice and hearing before determining that a State is not eligible 


e Waiver of nonsupplanting requirement 


SECRETARY OF THE INTERIOR 
e Advisory board establishment 


© Annual report by advisory board 


¢ Biennial report (By tribe or tribal organization) 


¢ Eligibility (see §§ 300.708 through 300.716) 
e Payments for: 
© Children aged 3 through 5 


© Child find and screening 


e Plan for coordination of services 


e Use of funds for early intervening services 


SEPARATION—DIVORCE (Authority to review records) 


SERVICES PLAN for parentally-placed private school children (see §§ 300.132(b), 300.137(c) 300.138(b)) 


SERVICES THAT ALSO BENEFIT NONDISABLED CHILDREN 


SHORTAGE OF PERSONNEL (Policy to address) 


SHORT TERM OBJECTIVES OR BENCHMARKS 


SHOULD HAVE KNOWN (Regarding due process complaint) 


SHOW CAUSE HEARING 


e Decision ................ 


¢ Implementation of by-pass (see §§ 300.192(b)(2), 300.193) 


SICKLE CELL ANEMIA .. 


SLD (See “Specific Learning Disability’) 
SOCIAL WORK SERVICES IN SCHOOLS (Definition) 


SPECIAL FACTORS (IEP Team) 


SPECIAL EDUCATION (Definition) 


SPECIAL EDUCATION PROVIDER 


SPECIAL EDUCATION TEACHER 
e IEP accessible to 


e On IEP Team 


e Requirements regarding highly qualified 


SPECIAL RULE 
Adjustments to local efforts 


For child’s eligibility determination 


For increasing funds 


Methods of ensuring services 


LEA high cost fund 


Regarding outlying areas and freely associated States 


Regarding transfer of rights ... 


e Regarding use of FY 1999 amount 


e State advisory panel (Parent members) 


SPECIFIC LEARNING DISABILITY 
¢ Definition ....... 


e Evaluation requirements and report (see §§ 300.306(a), 300.307 through 300.311) 
¢ Other alternative research-based procedures 


¢ Response to scientific, research-based intervention (see §§ 300.307(a)(2), 300.309(a)(2)(i), 300.311(a)}(7)) 


e Scientifically based research: 
© Definition 


O Enforcement .. 


e Severe discrepancy 


SPEECH-LANGUAGE PATHOLOGY SERVICES 
e Definition 


'300.321(a)(3). 


300.11(c).i 44.) TA 


300.320(a)(4). 
300.324(a)(4). 
300.530. 
300.142(b). 
300.142{a). 


300.206. 


300.149. 


300.132(b). 
300.514(b)(2). 
300.608. 


300.178. 
300.179. 
300.164. 


300.714. 
300.715. 
300.712(e). 


300.712. 
300.712(d). 
300.713. 
300.711. 


300.613(c). 


300.208(a)(1). 
300.704(b)(4)(vii). 
300.320(a)(2)(ii). 
300.511(e). 


300.194. 
300.195. 


300.194(a)(3). 
300.8(c)(9)(i). 


300.34(b)(14). 
300.324(a)(2). 
300.39. 


300.323(d). 
300.321(a)(3). 
300.18. 


300.205(d). 
300.306(b). 
300.704(e). 
300.154(c). 
300.704{c). 
300.701 (a)(3). 
300.520(b). 
300.703(b). 
300.168(b). 


300.8(c)(10). 


300.307(a)(3). 


300.35. 
300.604(a)(1)(ii). 
300.307(a)(1). 


300.34(b)(15). 


> - 
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e Speech or language sageiement (Definition) 


STATE 
e Definition 


e Special definition for grants 


e Sovereign immunity 


STATE ADMINISTRATION (Use of funds for) (see §§ 300.704(a), 300.812(a)). 
STATE ADVISORY PANEL 


e Due process hearings (Findings and decisions to State advisory panel) (see §§ 300.513(d)(1), 300.514(c)(1)) 
e Duties 


e Establishment 


e Membership 


e Waiver of nonsupplant requirement (State has consulted with advisory panel regarding provision of FAPE) 
STATE AGENCIES 

e Applicability of Part B to other State agencies 
e Compliance (LEA and State agency) 


e Eligibility (LEA and State agency): 
© General conditions (see §§ 300.200 through 300. ee 
e Notification of LEA or State agency in case of ineligibility 


e State advisory panel (Membership) 


e State agency eligibility 


e State Medicaid agency 


STATE COMPLAINT PROCEDURES (see §§ 300.151 through 300.153) 
e See “Complaint(s): State complaint procedures” 

STATE ELIGIBILITY 

¢ Condition of assistance 


e Department procedures (see §§ 300.178 through 300.186) 


e Determination of eligibility (By the Secretary) 
e General conditions 


e Notice and hearing before determining that a State is not eligible 


e Specific conditions (see §§ 300.101 through 300.176) 
STATE JUVENILE AND ADULT CORRECTIONAL FACILITIES 


e See also “Correctional facilities,” “Adult prisons” 
STATE-LEVEL ACTIVITIES (With Part B funds} 


STATE-LEVEL NONSUPPLANTING 


e Waiver by Secretary 


e Waiver of requirement 


STATE MAINTENANCE OF EFFORT 


SUBGRANT(S) 
e State eligibility 


e To LEAs 


STATE MEDICAID AGENCY 
© Methods of ensuring services 


e See also “Medicaid” 
STATE SCHOOLS 


e Applicability of this part to schools for children with deafness or blindness 
STATE VOCATIONAL REHABILITATION AGENCY (See ‘ees 
STATES’ SOVEREIGN IMMUNITY 


STAY-PUT (Child’s status during proceedings) 


e See also “Pendency” 
SUBSTANTIAL LIKELIHOOD OF INJURY (Discipline) 


SUPPLEMENTARY AIDS AND SERVICES 
e Definition 


e JEP content 


e In “assistive technology” 


e LRE requirements 


¢ Methods of ensuring services 


e Requirement regarding regular education teacher (IEP) 


e Services that also benefit nondisabled children 


SUPPLEMENT—NOT SUPPLANT 


e LEA requirement 
e State level nonsupplanting 


See “‘Nonsupplanting” 
SUPPORT SERVICES (see §§ 300.704(b)(4}(i)), 300.814(a)) 

SURGICALLY IMPLANTED MEDICAL DEVICE (see §§ 300.5, 300.34(b), 300.113(b)) 
SURROGATE PARENTS 


e Appointed for homeless youth . 


e In definition of “Parent” 


e Timeline for assignment 
SUSPENSION (EXPULSION) 
e Alternative programming for children expelled 


e Provision of FAPE 


300.8(c)(11). 


300.40. 
300.717(c). 
300.177. 


300.167 


300.169. 
300.167. 
300.168. 
300. 


300.2(b)(1)Gii). 


300.222. 


300.221. 
300.168. 
300.228. 
300.154(a)(1), (h). 


300.100. 


300.178. 
300.100. 
300.179. 


300.2(b)(1){iv). 


300.704. 
300.162(c). 
300.162({c)(2). 
300.164. 


300.163. 


300.228. 
300.705{(a). 


300.154(a)(1). 


300.2(b)(1)(iii). 


300.177. 
300.518. 


300.532(a). 


300.42. 
300.320(a)(4). 
300.105(a)(3). 
300.114(a)(2)(ii). 
300.154(b). 
300.324(a)(3)(ii). 
300.208(a)(1). 


300.202{a)(3). 
300.162(c). 


300.519. 
300.519(f). 
300.30(a)(5). 
300.519(h). 


300.704(b)(4)(ix). 
300.101(a). 


* 
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e Suspension or iain without services a 300.534(d)(2)(ii). 
TEACHERS 
See “Regular educatibia teacher”. 
See “Special education teacher” 
TECHNICAL ASSISTANCE (Amounts to support) 300.702. 
TECHNICALLY SOUND INSTRUMENTS (Evaluation) 300.304(b)(3). 
TERMINATION OF AGENCY OBLIGATION to provide special tintin to a particular — (Exception to 300.204(c). 
MOE). ly 
THERAPEUTIC RECREATION . 300.34(b)(11)(ii). 
TIMELINES (A-—D) 
Access rights (Confidentiality: 45 aaa 300.613{a). 
Annual report of children served (Between Oct. 1 and Dec. 1) 300.641(a). 
Annual count of parentally-placed private school children (Between Oct. 1 and Dec. 1) .... _ 300.133(c). . 
Assignment of surrogate parent (Not more than 30 days) 300.519(h). 
Attorneys’ fees (10 days prohibition) 300.517(c)(2)(i). 
Complaint procedures (State: 60 days) o 300.152(a). 
Department hearing procedures (30 days) ‘ 300.179(b)(3). 
© See also §§ 300.181 through 300.184 
Due process hearings and reviews (see §§ 300.510(b)(2), 300.511(e), (f)): 

© Conducted within 20 school days; decision within 10 school days ete 300.532(c)(2). 

© Decision within 45 days after expiration of 30 day period , 300.515(a). 

Disclose evaluations before (5 business days) 300.512(a)(3). 
TIMELINES (E-H) 
e Hearing procedures (State eligibility 30 days) ne 300.179(b)(3). 

e Hearing rights: 

© Disclosure of evaluations (At least 5 business days before hearing) 300.512(b)(1). 

° Prohibit introduction of evidence not disclosed (At-least 5 business days before hearing) 300.512(a)(3). 

© Reviews (Decision not later than 30 days) nk 300.515(b). 
TIMELINES (I-—Z) 

IEP (Initial meeting: 30 days) “es oe 300.323(c)(1). 
Initial evaluation (60 days) 300.301(c)(1). — 
Parent notice before private placement (At least 10 business days) 300.148(d)(2). 
Show cause hearing 300.194(g). 
Decision 300.195(a)(1). 
State eligibility: ious hearing procedures (see §§ 300. 179(b)(3), 300.181(b), 300.182(d), (e), (g), (k), 

300.184) 

e Timelines and convenience of hearings and reviews 300.515. 
TIMELINES—DISCIPLINE (A-P) 

e Authority of-hearing officer (May order change of placement for not more than 45 school days) 300.532(b)(2)(ii). 
¢ Authority of school personnel: 

© Change of placement for not more than 45 consecutive days for weapons or drugs . 300.530(g). 

© Removal of a child for not more than 10 school days .... 300.530(b). | 

Change of placement for disciplinary removals: 
© Of more than 10 consecutive school days ae 300.536(a)(1). 
© Because series of removals total more than 10 school days 300.536 (a)(2)(i). 
Due process hearing request % . 300.507(a)(2). 
Expedited due process hearings: 
© Conducted within 20 days 300.532(c)(2). 
© Decision within 10 days 300.532(c)(3)(i). 
Hearing officer (Order change of placement for not more than 45 days) 300.532(b)(2)(ii). 
¢ Manifestation determination review (Conducted in no more than 10 school days) - 300.530(e). 
e Placement during appeals (Not longer than 45 days) ... 300.532(b)(2)(ii). 
TIMELINES—DISCIPLINE (Q-Z) 
e Removals for not more than: 
© 10 school days (By school personnel) 300.530(b). 
© 45 days (To interim alternative educational setting) . 300.532(b)(2)(ii). 
By hearing officer (For substantial likelihood of injury to child or others) 300.532(b)(2)(ii). 
By school personnel (For weapons or drugs) (see § 300.530(g)(1), (g)(2)) 
TIMETABLE: Full educational opportunity goal (FEOG) 300.109. 
TRAINING 
e Assistive technology services (see § 300.6(e), (f)) 
¢ Confidentiality procedures (Personnel using personally identifiable information must receive training) 300.623(c). 
e Parent counseling and training 300.34(b)(8). 
¢ Technical assistance and training for teachers and administrators 300.119. 
e Travel training (see § 300.39(a)(2)(ii), (b)(4)) 
TRANSFER DURING ACADEMIC YEAR / 
e Assessments coordinated between public agencies ce 300.304(c)(5). 
e New school district responsibilities (see § 300.323(e), (f)) 
e Transmittal of records -300.323(g). 
TRANSFER OF PARENTAL RIGHTS . 300.520. 
e IEP requirement : 3@0.320(c). 
e Special rule : 300.520(b). 
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e To children in correctional institutions 


TRANSITION FROM PART C TO PART B.... 


TRANSITION SERVICES (NEEDS) 
e Agency responsibilities for (see §§ 300.321(b)(3), 300.324(c)(2)) 
e Alternative strategies 


¢ Child participation in IEP Team meetings 
¢ Definition 


e IEP requirement (Statement of) 
© Transition service needs 


© Needed transition services 


e State rehabilitation agency 


TRANSMITTAL OF RECORDS TO LAW ENFORCEMENT AND JUDICIAL AUTHORITIES 


TRANSPORTATION 
e Definition 


e Nonacademic services 


e Of private school children 


TRAUMATIC BRAIN INJURY (Definition) 


TRAVEL TRAINING (see § 300.39{a)(2)(ii), (b)(4)) 
Definition 


TREATMENT OF FEDERAL FUNDS IN CERTAIN YEARS 


UNIVERSAL DESIGN, 
Definition 


e Support technology with universal design principles 


USE OF AMOUNTS (LEA) 


USE OF FUNDS BY LEAs 
e Coordinated services system 


e For school-wide programs 


e For services and aids that also benefit nondisabled children 


e For use in accordance with Part B 


USE OF FUNDS BY STATES (SEAs) (A-C) 
e Administering Part B State activities 


e Administering Part C (If SEA is Lead Agency) 


¢ Administrative costs of monitoring and complaint investigations 


e Allowable costs 


e Amount for State administration 


¢ Annual description of use of Part B funds 


e Assist LEAs in meeting personnel shortages 


¢ Complaint investigations 
¢ Coordination of activities with other programs 


USE OF FUNDS BY STATES (SEAs) (D-Z) 
e Direct and support services 


e High cost fund 


Mediation process 


e Monitoring 


¢ Personnel preparation, professional development and training (see § 300.704(b)(4)(i), (b)(4)(xi)). 
¢ State plan 


e Statewide coordinated services system . 
¢ Support and direct services 


e Technical assistance: 
© To LEAs 


© To other programs that provide services 


USE OF FUNDS BY SECRETARY OF THE INTERIOR (see §§ 300.707 through 300.716) 
e By Indian tribes: 
© For child find for children aged 3 throught 5 


© For coordination of assistance for services 


e For administrative costs .: 


USE OF SEA ALLOCATIONS 


e Inapplicability of requirements that prohibit commingling and mppneing of funds 
VISUAL IMPAIRMENT INCLUDING BLINDNESS (Definition) 


VOCATIONAL EDUCATION 
e Definition 


e In definition of“‘Special education”’ 


e Program options 


e Transition services 


VOCATIONAL REHABILITATION (See “‘Rehabilitation”) 


VOLUNTARY DEPARTURE OF PERSONNEL 
(Exception to LEA maintenance of effort) 


WAIVER(S) 


e For exceptional and uncontrollable circumstances (State maintenance of effort) 


e “In whole or in part” 


¢ Public benefits or insurance (Risk of loss of eligibility for home and community-based waivers) 


300.520{a)(2).. 
300.124. 


300.324(c)(1).: 
300.321(b)(1). 
300.43. 


300.320(b). 
300.43(b). 
300.324(c)(2). 
300.535(b). 


300.34{c)(16). 
300.107(b). 
300.139(b). 


300.8(c)(12). 


300.39(b)(4). 
300.209. 
300.205. 


300.44. 
300.704(b)(4}{v). 
300.202. i 


300.208(a)(2). 
300.206. 
300.208(a)(1). 


300.705. 


300.704(a)(1). 
300.704(a}(4). 
300.704(b)(3){i). 
300.704(b)(3). 
300.704(a) 
300.171. 
300.704(b)(4)(vii). 


_ 


300.704(b)(1). 


300.704(b)(4}fi). 
300.704({c). 
300.704(b)(3)(ii}. 
300.704(b)(3)(i). 


300.704(c)(3)(i). 
300.814(d). 
300.704(b)(4)fi). 


300.704(b)(4)(xi). 
300.704{a)(1). 


300.712(d). 


300.712(a). 
300.710(a). 
300.704. 
300.704(d). 
300.8(c)(13). 


300.39(b)(5). 
300.39(a)(2)(iii). 
300.110. 
300.320(b)(1). 


300.204(a). 


300.163(c). 
300.164(e). 
300.154(d)(2)(iii)(D). 
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e State-level nonsupplanting 


e State maintenance of effort 


e State’s procedures for monitoring 


e Waiver procedures 


WARD OF THE STATE 
¢ Appointment of surrogate parent 


Definition 


e See definition of ‘‘Parent’”’ 


e See ‘Surrogate parents” 


WEAPON (Definition) 


WHEN IEPS MUST BE IN EFFECT 


PART 301—[REMOVED] 


@ 2. Remove part 301. 


{FR Doc. 06-6656 Filed 8—3-06; 8:45 am] 
BILLING CODE 4000-01-P 


300.162(c). 
300.163. 
300.164(c)(2){ii)(B). 
300.164. 


300.519(c). 


300.45. 


300.30(a)(3). 
300.519{a)(3). 
300.530(i)(4). 
300.323. 
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Federal Register 
Vol. 71, No. 156 


Monday, August 14, 2006 


CUSTOMER SERVICE AND INFORMATION 


Federal Register/Code of Federal Regulations 


General Information, indexes and other finding 202-741-6000 
aids 


Laws 741-6000 
Presidential Documents 

Executive orders and proclamations 741-6000 
The United States Government Manual 741-6000 


Other Services 

Electronic and on-line services (voice) 741-6020 
Privacy Act Compilation 741-6064 
Public Laws Update Service (numbers, dates, etc.) 741-6043 
TTY for the deaf-and-hard-of-hearing 741-6086 


ELECTRONIC RESEARCH 
World Wide Web 


Full text of the daily Federal Register, CFR and other publications 
is located at: http:/Awww.gpoaccess.gov/nara/index.html 


Federal Register information and research tools, including Public 
Inspection List, indexes, and links to GPO Access are located at: 
http://Awww.archives. gov/federal__ register 

E-mail 


FEDREGTOC-L (Federal Register Table of Contents LISTSERV) is 
an open e-mail service that provides subscribers with a digital 
form of the Federal Register Table of Contents. The digital form 
of the Federal Register Table of Contents includes HTML and 
PDF links to the full text of each document. 

To join or leave, go to http:/Mistserv.access.gpo.gov and select 
Online mailing list archives, FEDREGTOC-L, Join or leave the list 
(or change settings); then follow the instructions. 

PENS (Public Law Electronic Notificai:on Service) is an e-mail 
service that notifies subscribers of recently enacted laws. 

To subscribe, go to http://listserv.gsa.gov/archives/publaws-l.html 
and select Join or leave the list (or change settings); then follow 
the instructions. 


FEDREGTOC-L and PENS are mailing lists only. We cannot 
respond to specific inquiries. 

Reference questions. Send questions and comments about the 
Federal Register system to: fedreg.info@nara.gov 


The Federal Register staff cannot interpret specific documentsor 
regulations. 


FEDERAL REGISTER PAGES AND DATE, AUGUST 


CFR PARTS AFFECTED DURING AUGUST 


At the end of each month, the Office of the Federal Register 
oe separately a.List of CFR Sections Affected (LSA), which 
ists parts and sections affected by documents published since 
the revision date of each title. 


3 CFR 


8039) 43635 
8038 43343 
8039 43635 
Executive Orders: 

11651 (See 

Proclamation 

8039) 43635 
13222 (See Notice a 

August 3, 2006) ..:........ 44551 
Administrative Orders: 

Notices: 
Notice of August 3, 

2006 44551 
Presidential 

Determinations: 

No. 2006-18 of August 

5 CFR 
591 43897 
735 46073 
1001 43345 
2635 45735 
Proposed Rules: 

890....... 44592 
1653 45437 
7 CFR 

235 46074 
301 43345 
762 43955 
922 43641 
1218 44553 

Rules: 

250 43992 
305 43385 
319 43385 
352 43385 
1421 45744 
1483 43992 
8 CFR 


Rules: 


950 46306 
20 43996 
30 43996 
31 43996 
32 43996 
33 43996 
35 43996 
50 43996, 44593 
61 43996 
62 43996 
72 43996 
110 43996 
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835 45996 
12 CFR 

226 46388 
268 44555 
611 44410 
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204 46411 
14 CFR 

23 44181, 44182 
ee 43352, 43961, 43962, 


45364, 45367, 45368, 45370, 
46389, 46390, 46393, 46395 


43 44187 
43354, 43355, 43356, 
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46077 
Proposed Rules 
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43386, 43390, 43676, 
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45447, 45449, 45451, 45454, 
45457, 45467, 45471, 45744, 
46128, 46413 
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46130, 46131, 46132, 46133 


Proclamations: 
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Proclamation 
4 
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10 Proposed Rules: 44943 
Proposed Rules: 
10 CFR 
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30 CFR 
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43652 
46052 


44602 
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45475 
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44215, 44217, 45387, 45389, CFR 594 43985 


45391, 45393, 45736, 46101 
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44887, 45379 680 
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The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion. from 
this list has no legal 
significance. 


RULES GOING INTO 
EFFECT AUGUST 14, 
2006 


COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 
management: 

Alaska; fisheries of 
Exclusive Economic 
Zone— 

Bering Sea and Aleutian 
Islands king and tanner 
crabs; published 7-14- 
06 


COMMODITY FUTURES 
TRADING COMMISSION 
Securities futures products: 
Debt securities indexes and 
security futures on. debt 
securities; application of 
narrow-based security 
index definition; published 
7-13-06 
ENERGY DEPARTMENT 
Energy Efficiency and 
Renewable Energy Office 
Energy conservation: 
Renewable energy 
production incentives; 
published 8-14-06 
ENVIRONMENTAL 
PROTECTION AGENCY 
Air pollution; standards of 
performance for new 
Stationary sources: 
Continuous instrumental test 
methods; harmonization, 
simplification, and update; 
published 5-15-06 
Air quality implementation 
plans; approval and 
promulgation; various 
States; air quality planning 
purposes; designation of 
areas: 
Idaho; published 7-13-06 
Air quality implementation 
plans; approval and 
promulgation; various 
States: 
Pennsylvania; published 7- 
13-06 
_ Virginia; published 7-13-06 
Air quality implementation — 
plans; approval and 
promulgation; various 
States; air quality planning 
purposes; designation of 
areas: 
West Virginia; published 7- 
14-06 


Toxic substances: 
_ Significant new uses— 
Polybrominated 
_diphenylethers; 
published 6-13-06 
HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Drawbridge operations: 
Texas; published 8-8-06 
INTERIOR DEPARTMENT 
Minerals Management 
Service 
Outer Continental Shelf; oil, 
gas, and sulphur operations: 
Spill response requirements 
for facilities located 
seaward of the coast 
line—change in reference 
to official title; published 
8-14-06 
LIBRARY OF CONGRESS 
Copyright Office, Library of 
Congress 
Protection of vessel hull 
designs; correction of errors 
in certificates of registration; 
published 8-14-06 
SECURITIES AND 
EXCHANGE COMMISSION 
Securities futures products: 
Debt securities indexes and 
security futures on debt 
securities; application of 
narrow-based security 


index definition; published _ 


7-13-06 


TRANSPORTATION 


DEPARTMENT 

Federal Aviation 

Administration 

Air carrier certification and 
operations: 

Child restraint systems; 
additional types that may 
be furnished and used on 
aircraft; published 7-14-06 

TREASURY DEPARTMENT 
Currency and foreign 
transactions; financial 
reporting and recordkeeping 
requirements: 

Bank Secrecy Act— 

VEF Banka; special 
measure imposition due 
to designation as 
institution of primary 
money laundering 
concern; published 7- 
13-06 


COMMENTS DUE NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 


Agricultural Marketing 

Service 

Egg Research and Promotion 
Program: 


American Egg Board;"Staté* 
composition of geographic: 
areas; amendment; 
comments due by 8-23-: 
06; published 7-24-06 [FR 
E6-11738] 

Soybean promotion, research, 
and information: 

United Soybean Board; 
representation adjustment; 
comments due by 8-23- 
06; published 7-24-06 [FR 
E6-11737] 

AGRICULTURE 
DEPARTMENT 

Animal and Plant Health 
Inspection Service 
Noxious weeds: 

Import, export, or interstate 
movement restrictions or 
prohibitions— 

South African and 
Madagascar ragwort; 
comments due by 8-21- 
06; published 6-20-06 . 
[FR E6-09665] 

Plant-related quarantine, 
domestic: 

Japanese beetie; comments 
due by 8-21-06; published 
6-21-06 [FR E6-09728] 

Plant-related quarantine, 
foreign: 

Fruits and vegetables import 
regulations; revision; 
comments due by 8-25- 
06; published 4-27-06 [FR 
06-03897] 

Table grapes from Namibia; 
phytosanitary certification 
requirement; comments 
due by 8-25-06; published 
6-26-06 [FR E6-10017] 


DEPARTMENT 


Foreign-Trade Zones Board 
Applications, hearings, 
determinations, etc.: 
Georgia 
Eastman Kodak Co.; x-ray 
film, color paper, digital 
media, inkjet paper, 
entertainment imaging, 
and health imaging; 
Open for comments 
until further notice; 
published 7-25-06 [FR 
E6-11873] 
COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 
management: 
Northeastern United States 
fisheries— 
Northeast multispecies; 
comments due by 8-25- 
06; published 7-26-06 
[FR 06-06444] 
West Coast States and 
Western Pacific 
fisheries— 


Pacific Coast 
"comments due by 8-22- 
published 8-7-06 
[FR 06-06737] _ 
DEFENSE DEPARTMENT 
Civilian health and medical 
program of uniformed 
services (CHAMPUS): 
TRICARE program— 

Reserve Select; 
requirements and 
procedures revision; 
comments due by 8-21- 
06; published 6-21-06 
[FR 06-05490] 

Routine care not directly 
related to study, grant, 
or research program; 
comments due by 8-21- 
06; published 6-20-06 
[FR 06-05489} 


ENERGY DEPARTMENT 


Federal Energy Regulatory 
Commission 


Electric utilities (Federal Power 
Act): 


Interstate electric 
transmission facilities; site 
permit applications; filing 
requirements and 
procedures; comments 
due by 8-25-06; published 
6-26-06 [FR 06-05619] 

Natural gas companies 

(Natural Gas Act): 

Blanket certification and 
rates clarification; 
comments due by 8-25- 
06; published 6-26-06 [FR 
06-05618] 

ENVIRONMENTAL 


PROTECTION AGENCY 


Air programs: 

Fuels and fuel additives— 

Former severe ozone 
nonattainment areas; 
reformulated gas 
requirements; comments 
due by 8-22-06; 
published 6-23-06 [FR 
06-05620] 
Stratospheric ozone 
protection— 
Hydrochioroflurocarbons 
(HCFCs) production, 
import, and export; 
allowance system; 
comments due by 8-21- 
06; published 7-20-06 . 
[FR E6-11531] 

Hydrochicroflurocarbons 
(HCFCs) production, 
import, and export; 
allowance system; 
comments due by 8-21- 
06; published 7-20-06 
[FR E6-11532] 

Solid waste: 

Hazardous waste; alternative 
generator requirements 
applicable to academic 
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laboratories; comments 
due by 8-21-06; published 
5-23-06 [FR 06-04654] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common carrier services: 
Federal-State Joint Board 
on Universal Service— 
Jurisdictional separations 
and referral; comments 
due by 8-22-06; 
published 5-24-06 [FR 
E6-07849] 
Practice ard procedure: 
Benefits reserved for 
designated entities; 
competitive bidding rules 
and procedures; 
comments due by 8-21- 


06; published 6-21-06 [FR 


E6-09593} 


HEALTH AND HUMAN 


by 8-22-06; published 6- 

23-06 [FR E6-09521] 
HOMELAND SECURITY 
DEPARTMENT 


Coast Guard 


Drawbridge operations: 

Florida; comments due by 
8-21-06; published 6-22- 
06 [FR 06-05576] 

Iilinois; comments due by 8- 
25-06; published 6-26-06 
{FR E6-10043} 

Ports and waterways safety; 
regulated navigation areas, 
safety zones, security 
zones, etc.: 

Narragansett Bay, RI and 
Mount Hope Bay, MA; 
comments due by 8-23- 
06; published 5-25-06 [FR 
E6-08075] 


Regattas and marine parades: 


Clarksville Hydroplane 
Challenge, VA; comments. 
due by 8-21-06; published 
7-21-06 [FR E6-11630] 

INTERIOR DEPARTMENT 

Fisa and Wildlife Service 

Endangered and threatened 

species: 
Critical habitat 
designations— 

Braunton’s milk-vetch and 
Lyon’s pentachaeta; 
comments due by 8-21- 
06; pubiished 7-21-06 
[FR E6-11599] 

DEPARTMENT 

Minerals Management 

Service 

Outer Continental Shelf; oil 

and.gas and sulphur 
operations: 

Safety and environmental 
management systems; 

comments due by 8-21- 

06; published 5-22-06 [FR 

E6-07790] 

INTERIOR DEPARTMENT 


- National Indian Gaming 


Commission 
Classification standards: 
Class I! Gaming; bingo, 
 Jotto, et al.; comments 
due by 8-23-06; published 
5-25-06 [FR 06-04798) | 


technologic aids to Ciass Il 

games; definitions; 

comments due by 8-23-06; 

i 5-25-06 [FR E6- 

07873] 

OCCUPATIONAL SAFETY 

AND HEALTH REVIEW 

COMMISSION 

Freedom of Information Act; 
implementation; comments 
due by 8-21-06; published 

7-21-06 [FR E6-11574] 

PERSONNEL MANAGEMENT 

OFFICE 

Health benefits, Federal 
employees: 

Active duty members of 
military; FEHB coverage 
and premiums; comments 
due by 8-21-06; published 
6-20-06 [FR E6-09666] 

SECURITIES AND 
EXCHANGE COMMISSION 
investment companies: 

Investment company 
governance practices; 
comments due by 8-21- 
06; published 6-19-06 [FR 
06-95493] 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 


Airbus; comments due by 8- 
23-06; published 7-24-06 
[FR E6-11722] 

Arrow Falcon Exporters, 
Inc., et al.; comments due 
by 8-21-06; published 6- 
22-06 [FR 06-05600] 

BAE Systems (Operations) 
Ltd.; comments due by 8- 
24-06; published 7-25-06 
[FR E6-11806] 

Bell Helicopter Textron 
Canada; comments due 
by 8-21-06; published 6- 
22-06 [FR 06-05599] 

Boeing; comments due by 
8-21-06; published 6-22- 
06 [FR 06-05585] 

Empresa Brasileira de 
Aeronautica S.A. 
(EMBRAER); comments 
due by 8-23-06; published 
7-24-06 [FR E6-11724] 

McDonnell Douglas; 
comments due by 8-21- 
06; published 7-25-06 [FR 
E6-11805] 

Airworthiness standards: 

Avidyne Corp., Inc 
various airplane models; 
comments due by 8-21- 
06; published 7-20-06 
[FR E6-11562] 

Cirrus Design Corp. 
Model SR22 airplanes; 
comments due by 8-21- 
06; published 7-20-06 
[FR E6-11483] 

Class E airspace; comments 
due by 8-20-06; published 
6-28-06 [FR 06-05732] 

TREASURY DEPARTMENT 

Internal Revenue Service 

Income taxes: 

Household and dependent 
care services necessary 
for gainful employment 
expenses; comments due 
by 8-22-06; published 5- 
24-06 [FR E6-07390] 

Repeal of tax interest on 
nonresident alien 
individuals and foreign - 
corporations received from 
certain portfolio debt 
investments; public 
hearing; comments due 
by 8-24-06; published 8-9- 
06 [FR E6-12887] 

TREASURY DEPARTMENT 

Currency and foreign 
transactions; financial 
reporting and recordkeeping 
requirements: 

Bank Secrecy Act— 

Funds transfers and 
transmittal (wire 
transfers); transmittal 
orders by financial 
institutions; comments 


due by 8-21-06): 
published 6-21-06 [FR 
06-05567] 


LIST OF PUBLIC LAWS 


This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with “PLUS” (Public Laws 
Update Service) on 202-741- 
6043. This list is also 
available online at http:// 
www.archives.gov/federal- 
register/laws.html. 


The text of laws is not 
published in the Federal 
Register but may be ordered 
in “slip law” (individual - 
pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 
(phone, 202-512-1808). The 
text will also be made 
available on the Internet from 
GPO Access at http:// 
www.gpoaccess.gov/plaws/ 
index.html. Some laws may 
not yet be available. 


H.R. 5877/P.L. 109-267 


To amend the Iran and Libya 
Sanctions Act of 1996 to 
extend the authorities provided 
in such Act until September 
29, 2006. (Aug: 4, 2006; 120 
Stat. 680) 


S. 3741/P.L. 109-268 


To provide funding authority to 
facilitate the evacuation of 
persons from Lebanon, and 
for other purposes. (Aug. 4, 
2006; 120 Stat. 681) 


Last List August 4, 2006 


Public Laws Electronic 
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